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LIBRARIES. 
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Local Administration. 
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Engineers, and Architects ; Burial and Cremation ; 
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Seditious Libels - 
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ABBREVIATIONS 

USED IN THIS WORE. 


A. 0. (preceded by date) . . Law Jleporta, Appeal Cases, House of Lords, since 

1890 {e.g, [1891] A. 0.) 

A. *G. . . . . . . Attorney-General 

Act. .. .. .. Acton's Ueports, Prize Causes, 2 vols., 18i)9 — ISll 

Ad. & El. . . . . Adolphus and Ellis's Reports, King’s iiench and 

Queen’s Bench, 12 vols., 1834—18^2 

Adam .. .. .. Adam's Justiciary Reports (Scotland), 1803— (current) 

Add. .. .. .. Addams' Ecclesiastic^ Reports, 3 vols., ltS22 — 1828 

Adv.-Oen. . . . . Advocate-General 

Ale. AN. . . . . Alcockand Napier's Reports, King's Bonch (Ireland), 

1 vol., 1813—1833 

Ale. Reg. Cat. .. .. A Icock's Registry' Cases (Ireland), 1 vol., 1832 — 1 SI 1 

Alevn . . . . . . A le 3 'n '8 Reports, King's Bench, fol., 1 vol.. 1818 —1849 

Amo. .. .. Ambler’s Reports, Chancery, 2 vols., 17 2o — 1 783 

And. •• .. .. Anderson's Reports, Common Pleas, lol., 2 parts in 

one vol,, 1535 — 1805 

Audr. .. .. .. Andrews' Reports, Xing's Bench, fol., 1 vol., 1737 — 

1740 

Anon. . • , . . . Anonymous 

Anst. . . . . . . Anstruther's Reports, Exchequer, 3 vols., 1792 —1797 

App. Cas. . • . . Law Reports, Appeal Cases, House of Lords, 15 vols., 

1875—1890 

Arkley .. .. Arkley’s Justiciary Reports (Scotland), 1 vol., 1846 — 

1848 

Arm. M. A O. . . . . Armstrong, Macartney, and Ogle's Civil and Criminal 

Reports (Ireland), 1840 — 1842 

Am. . . .. Arnold's Reports, Common Pleas, 2 vols., 1838 — 1839 

Am. AH. .. .. Arnold and Hodges’ Reports, Queen’s Beuch, 1 vol., 

1840—1841 

Asp. M. L. O. . . . . AspinaU's Maritime Law Cases, 1 870 — (cuiTeut) 

Ashb. . . . . Ashl burner's Principles of Equity, 1902 

Atk. .. .. Atkyns* Reports, Chancery, 3 vols., 1736 — 1754 

Ayl. Pan. . . . . Ayliffe's New Pandect of Roman Civil Law 

Ayl. Par. . . . . Ayliffe's Parergon Juris Cauonici Anglicani 

B. AAd. .. .. .. Bamewall and Adolphus’ Reports, King's Bench, 

• 5 vols., 1830—1834 

B. A Aid. • . . . Bamewall and Aldersou’s Reports, King’s Bench, 

5 vols., 1817—1822 

B. A O. . . . . . . Bamewall and Cress well’s Reports, King’s Bench, 

10 vols., 1822—1830 

B. AS. .. .. .. Best and Smith’s Reports, Queen’s Bench, 10 vols., 

1861—1870 

Bao. Abr. . . . . Bacon's Abridgment 

Bail Ot. Cas. .« .. Bail Court Cases (Lowndes and Maxwell), 1 voL, 

1852—1854 

Baild. . . . . . . Baildoii’s Select Cases in Chancery (Selden S6ciety, 

Vol. X.) 

Ball A B. . • • , Ball and Beatty's Reports, Chancery (Ireland), 

2 vols., 1807—1814 

Bankr. A Ins. B. ... Bankruptcy and Insolvency Beporis, 2 vols., 1853— • 

1855 
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Abbreviations. 


Bar. 4b Am. 

Bar. 4b Aust. 

Bam. (cu.) 

Bam. (k. b.) 

Barnes . . 

Bait 

Beat. 

Boav. 

Beav. A Wal. 

Beaw. 

I^llewe . . 

Bell, C. 0. 

Boll, Ct. of SoBB. 

Bell, C7t. of Seas. fol. 

Bell. Diet. Dec. 

Bell. Bo. App. , . 

Belt’s Sup. 

Beni. 

Ben. AD. 

Bing 

Bing. (N. r.) 

Bitt. 1*1110. Tas. . . 
Bilt. Kep. in Ch. 

Bl. Coin 

Bl. D. ADbb. .. 

Bh 

Bli. (N. s.) 

Bos. A r. 

Bos. A P. (N. R.) 

Bract. 

Bro. Abr. 

Bm. C. C. 

Bro. Ecc. Ilop. . . 

Bro. (n. r.) 

Bro. Pari. Cas. . . 
Bro. Supp. to Mor. 

Bro. Synop. 

Bxod. A Bing. . . 


Barron A Amold’e Election Oases, 1 vol., 1843 — 1846 
Barron A Austin’s Election Cases, 1 yoL, 1842 
Bamardiston*s Eeports, Chancery, fol., 1 voL, 1740— 
1741 

Bariiardiston’s Reports, King's Bench, fol., 2 yoIb., 
1726—1734 

Barnes* Notes of Cases of Practice, Common Pleas, 

1 vol., 1732— 1760 

Batty’s Reports, King’s Bench (Ireland), 1 vol., 1826 
—1826 

Beatty’s Reports, Chancery (Ireland), 1 voL, 1813— 
1830 

Beavan’s Reports, Rolls Court, 36 vols., 1838 — 1866 
lieavan and Walford’s Railway Pai‘liameutary Cases, 
1vol.. 1846 

Beawes’s I^x Mercatoria 

Bollewe’s Oases temp. Richard II., King's Bench, 

1 vol. 

T. Bell’s Crown Cases Reserved, 1 vol., 1858 — 1860 
R. Bell's Decisions, Court of Session (Scotland), 1 vol., 
1700—1792 

R. Bell’s Decisions, Court of Session (Scotland), 
fob. 1 voL, 1794—1795 

S. S. Bell’s Dictionary of Decisions, Court of Session 
(Scotland). 2 vols., 1808—1833 

S. S. Bell's Scotch Appeals, House of Lords, 7 vols., 
1842—1850 

Belt’s Supplement to Yesey Sen., Chancery, 1 vol., 
1746—1756 

Botiloe’s (or Bendloe’s) Reports, King’s Bench and 
Common Pleas, fob, 1 vob, 1515 — 1627 
Benloe and Dalison’s Reports, Common Pleas, fob, 

1 vob, 1357—1579 

Bingham's Reports, Common Pleas, 10 vols., 1822 — 
1834 

Bingham’s New Oases Common Pleas, 6 vols., 1 834 
—1840 

Bit.tlostou’s Practice Cases in Chambers under the 
Judicature Acts, 1873 and 1875, 1 vob, 1875—1876 
Bittleston's Reports in Chambers (Queen's Bench 
Division), 1 vob, 1883 — 1884 
Biackstone's Commentaries 

Blackhain. Dundas, and Osborne’s Reports. Practice 
and Nisi Prius (Ireland), 1 vob, 1846 — 1848 
Bligh’s Reports, House of liOrds, 4 vols., 1819 — 1821 
Bhgh’s Reports, House of Lords, New Series, 11 
vols., 1827—1837 

Bosanqiiet and Puller’s Reports, Common Pleas, 
3 vols., 1796—1804 « 

Bosanquot and Puller’s New Reports, Common Pleas, 

2 vols., 1804—1807 

Bracton Do I.egihiis et Consuetudinibus Auglias 
Sir J . Brooke's Abiidgmeut 

W. Brown’s Chancery Reports, 4 vols., 1778 — 1794 
Vf, G. Brooke’s Kccl^astical Imports, Privy Council, 
1 vol., 1850—1872 

Sir U. Brooke’s New Cases, 1 vob, 1615—1558 
J. Brown's Cases in Parliament, 8 vols., 1702 — 1800 
M. P. Brown’s Supplement to Morison’s Dictionary 
of Decisions, Court of Session (Scotland), 5 vols. 
M. P. Brown’s Synopsis of Decbions, Court of Session 
(Scotland), 4 vols., 1532—1827 
Broderip and Bingham's Reports, Oonunon Flees, 

3 vols., 1819—1822 
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Brod. A F. 
Broun 

Brown. & Lush. 

BrownL . . 

Bruca 

Buchan. . . 

Buck 

Bulat. 

Bunb. 

Burr. 

Burr. S. 0. 
Burrell . . 


Brodrick and Fremantle's Ecclesiastical Beports, 
Privy Council, 1 vol., 1705 — 1864 

Broun’s Justiciary Beports (Scotland), 2 vols., 1842 — 
1845 

Browning and Lushington's Beports, Admiralty, 
1 voL, 1868—1866 

Brownlow and Goldesborough's Beports, C'oinmon 
Pleas. 2 parts, 1669 — 1624 

Bruce's Decisions, Court of Session (Scotland), 1714 
—1715 

Biichanati*e Beports, Court of Session and J usticiary 
(Scotland), 1806—1818 

Buck's Cases in Bankruptcy, 1 vol., 1816 — 1820 

Bulstrode's Beports, Kinga Bench, fol., 8 pai‘ts in 
1 vol., 1610 — 1626 

Bunbury's Beports, Exchequer, fol., 1 vol., 171 3 — 1741 

Burrow’s Beports, King’s Bench, 5 vols., 1756 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 
1788—1776 

BiirreU’s Beports, Admiralty, ed. by Marsden, 1 vol., 
1648—1840 


C. A. 

0. B. 

C. B. (N. 8.) 


0. C. A. , . 

C. C. Ct. Cns. 


C. L. B. .. 
C. P. D. . . 


C. & P. . . 


Cab. & El. 

Cald. Mag. Cas. 
Calth. . . 

Camp. 

Carp. Pat. Cos. 
Car. & Kir. 


Car. A M. 


Cart. 


Carth 

Cary . . * . . 

Cas. in Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Caa. temp, Finch 
Cas. temp. King 

Caa. temp, Talb. . . 

Ch. (preceded by date) 

Ch. App 

Ch.D. .. 

Qh. Bob. . . 


Court of Appeal 

Common Bench Beports, 18 vols., IH-JS — 1856 
Common Bench Bt^ports, Now Series, 20 vols., 1856— 
1865 

Court of Criminal Appoal 

CeutralCrimiiiul Court Cases (Sessions I’apors), 1884 
— (current) 

Common Law Beports, 8 vols., 1858—1855# 
liaw Beports, Common Pleas Division, 5 vols., 1875 
—1880 

Carrington and Payne’s Beports, Nisi Prius, 9 vols., 
1828—1841 

Cababe and Ellis's Beports, Queen 's Bench Division, 
1 vol., 1882-1885 

Caldecott’s Magistrates Cases, 1 vol,, 1777 — 1786 
Calthrop's City of London Cases, King’s Bench, 1 voL, 
1609—1618 

Campbell’s Bepoiis, Nisi Prius, 4 vols., 1807 — 1816 
Caipmael’s Patent Cases, 2 vols., 1602 — 1842 
Carrington and Kirwan's Beports, Nisi Prius, 8 vols., 
1848—1858 

Carrington and Marshman's Beports, Nisi Prius, 
1 vol., 1841—1843 

Carter's Beports, Common Pleas, fol., 1 vol., 1664— 
1673 

Carthow's Beports, King's Bench, fol., 1 vol., 1687— 
1700 

Cary’s Beports, Chancery, 1 vol. 

Cases in Chancery, foL, 8 parts, 1660—1697 
Cases of Practice, King's Bench, 1 vol., 1655 — 1775 
Cases of Settlements and Bemovals, I vol., 1689— 
1727 

Cases temp. Finch, Chancery, fol., 1 voL, 1673 — 1680 
Select Cases temp. King, Chancery, fol., 1 vol., 1724 
^—1733 

Oases in Equity ten^. Talbot, foL, 1 vol., 1730 — 1737 
Law Beports, Ohanoery Division, since 1890 (e.tf. 
[1891] I Oh.) 

Law Bej^rts, Ohancery Appsi^, 10 vols., 1865—1875 
Jjaw Beports, Ohanoery Division, 46 vols., 1676 — 1890 
Christopher Bobinson’s Beports, Admiralty, 6 vols.. 
1798—1808 
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Char. Pi. Cu«. .. 
Char. Chain. Cas. 

Chit 

CL & Fin. 

Olay 

Clif. A Rick. 

Clif. A Steph. . . 

Cockb. A Rowe . . 

Co. Kut 

Co. Inst. .. 

Co. J.itt 

Co. Rop. . . 

Coll 

Coll. Jiiritl. 

Colles 



Com. 

(^oin. Caa. 

Com. 1 )i^. 

Comb. 

Con. A JiAw. 

Cooke A Al. 

Cooke, Pr. Cu». 

Cooke, Pr. Reg. . 

Coop. O. . . 

Coop. Pr. Cas. . . 

Coop. temp. Brough. 

Coop, truip, Cott. 

Corb. A V. 

Couper . . 

Cowp. . . 

Cox, C. C. 

Cox Aik. 

Cox, Kq. Cas. . . 
Cox, M. A 11. . . 

Or. & J 

Or. & M 

Or. M. & R. • • 

CV. AVh. 

Or. App. Rep, . . 
Craw. & L>. • • 
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Charley’s New Practice Beporte, 3 vole., 1875 — 1876 
Charley’s Chamber Cases, 1 voL, 1875 — 1876 
Chitty’s Practice Reports, King’s Bench, 2 yols., 
1770—1822 

Clark and Finnelly’s Reports, House of Lords, 12 
vols., 1831 — 1846 

Clayton’s Reports and Pleas of Assises at Yorke, 

1 vol., 1031—1650 

Clifford and Rickards’ Locus Standi Reports, 3 vola, 
1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 
1867—1872 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 

Coke’s Entries 

Coke’s Institutes 

Coke on LitUeton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 
Collyer’s Repoils, Cliancory, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 vols. 

C’olles’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Comyns* Reports, King’s Bench, Comiuoii Pleas, and 
Exchequer, fol., 2 vols., 1695 — 1740 
('Joininorcial Cases, 1895— (current) 

(.'oinjuis’ Digest 

Cotnliorbach’s Reports, King’s Bench, foL, 1 vol., 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 voU, 1841—1843 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 
1 vol., 1833—1834 

Cooke’s I’ractico Reports, Common Pleas, 1 vol., 
1706—1747 

Cooke’s Practical Register of the Common Pleas. 
1 vol., 1702—1742 

O. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 
C. P. Cooper’s Reports, Chancery Practice, 1 vol., 

1837— 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833—1834 

C. P. Cooper’s Cases temp. Cotteiiham, Chancery, 

2 vols., 1846 — 1848 (and miscellaneous earlier cases] 
Corbett and Daniell’s, Election Cases, 1 vol., 1819 
Couper’s Justiciary Reports (Scotland), 5 vols., 1868 

—1885 

Cowper’s Reports, King’s Bench, 2 vols., 1774— 
1778 

E. W. Cox’s Criminal Law Cases, 1843— (cun-ent) 

Cox and Atkinson’s Registration AppeaK^ases, 1 voL, 
1843—1846 

S. C. Cox’s Equity Oases, 2 vols., 1745 — 1797 
Cox, Macrae, and Ilertslet’s County Courts Cases and 
Appeals, Vol. L, 1846—1852 
Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson’s Reports, Exchequer, 2 vols., 
1832—1834 

Crompton, Meeson, and Rosooe’s Reports, Exchequer, 
2 vols., 1834 — 1835 

Craig and Phillips* Reports, Chancery, 1 voL, 1840 — 
1841 

Cohen's Criminal Appeal Reports, 1909 (current) 
Crawford and Dix’s Circuit Cases (Ireland), 3 vols*. 

1838— 1846 
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Craw. & D. Abr. 0. 


Oress. Insolv. Gas. 
Oripps’ Church Gas. 
Gro. Car. 


Cro. Eliz. 
Gro. Jac. 


Cm. Dig. 
Gunn. 

Curt. 


Crawford and Dix's Abridged CaseB (Ireland), 1 vol., 
1837—1838 

Gressweirs Insolvency Gases, 1 vol., 1827 — 1829 
Gripps’ Church and Clergy Gases, 2 parts, 1847 — 1850 
Croke’s Reports temp, Charles I., King’s Bench and 
Common Pleas, 1 vol., 1025—1641 
Croke’s Reports temp, Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1003 
Croke's Reports temp, James L, King’s Bench and 
Common Pleas. 1 voL, 1003 — 1625 
Cruise’s Digest of the Law of Real Property, 7 vols. 
Cunningham’s Reports, King’s Bench, foL, 1 vol., 
1734—1735 

Cartels’ Ecclesiastical Reports, 3 vols., 1834—1814 


Dalr. 

Dan. 

Dan. Sl LI. 

Dav. A Mer. 

T)av. l^it. Cas. 
Dav. Ir. . . 

Day 

Dea. & Sw. 
Deac. 

Deac. & Ch. 

Dears. A B. 

Dears. C. C. 
Deas A And. 

De O. . . 

De G. F. A J. 


De Q. A J. 

De O. J. A Sm. 


DeO. M. AG. 


De G. A Sm. 
Delane .. * 


Den. 

Dick. 

Dig. 

Dirl. 


Dods. 
Donnelly 
Doug. El. Cas. 
Doug. (k. b.) 
Dow 

Dow A a. 
Dow. A L. 


Dalrymple’s Decisions, Court of Session (Scotland) 
fol., 1 vol., 1098—1720 

I )anieirs Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 
1829 

Davison and Merivale’s Reports, Queen’s Bench 
1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785—1810 
Davys’ (or Davies* or Davy’s) Reports (Ireland), 
1 vol., 1604-1011 

Day’s Election Cases. 1 vol., 1892 — 1893 

Deane and Swabey’s EccleEiastical Reports, 1 vol., 

1855 — 1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

Dearsly and Bell’s Crown Cases Reserved, 1 voL, 

1856— 1858 

Dearsly’s Crown Cases Reserved, 1 vol. 1852 — 1856 
Deas and Anderson’s Decisions (Scotland), 5 vols., 
1829—1832 

De Oex’s Reports, Bankruptcy, 1 vol., 1844 — 1848 
De Gex, Fisher, and Jones’s Reports, Chancery, 
4 vols., 1859—1862 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862—1805 

De Gex, Macnaghten, and Gordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1857 

De Gex and Smale’s Reports, Chancery, 5 vols., 1846 
—1852 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Cases Reserved, 2 vols., 1844—1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Justinian’s I)igest or Pandects 
Dirleton’s Decisions, Court of Session (Scotland), 
fol., 1 voL, 1665—1677 

Dodson’s R^orts, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 
Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 
Dow and Clark’s Reports, House of Lords, 2 vols., 
1827—1832 

Dowling and Lowndes’ Practice Reports, 7 vols*, 
1843—1849 
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Dow. & Ry, (k. b.) 
Dow. & By. (m. c.) 
Dow. A By. (n, V.) 
Dowl. 

D«)wl. (n. 8.) 

Dr. & Wal. 

Dr. & War, 

1 )r©w. 

Drew. & Sm. 

Drinkwator 
Drury tnn/i. Nap. 

Drury Su". 

Duj^d. Orig. 

J )mil. ((’t. of 

])iirie ,, 

I >y^»r 

K &R 

E. AV) 

E. B. & K. 

Eag. & Y. 

East 

East, P. C. 

Ecc. & Ad. 

Eden 

Edgar 

Edw 

Elchioa . . 

Eng. Pr. Cas. . . 

Eq. CaH, Abr, . . 

Eq. Bep. 

Eep. 

Exch 

Ex. D 

P. & P 

P. (Ct of Seas.) 

Fac. Coll, (with date) 


Abbukviations. 


Duwlitig and Hyland's Beportn, King's Bench, 9 toIs., 
1822—lft27 

Dowling and Hyland's Magistrates’ Cases, 4 vols., 
1822—1827 

Dowling and Hyland's Heports, Nisi Prius, 1 part, 
1822—1823 

Dowling's Practice Heports, 9 Tols., 1830 — 1841 
Dowling’s Practice Beports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Heports, Chancery (Ireland). 
2 vols., 1837—1841 

Drui-y and Warren's Heports, Chancery (Ireland), 
4 vols., 1841 — 1843 

Drowry’s Heports, Chancery, 4 vols., 1852 — 1859 
Drewry and Smale's Heports, Chancery, 2 vols., 1859 
—1865 

Drinkwater's Heports, Common Pleas, 1 vol., 1839 
Drury’s Heports temjf, Napier, Chancery (Ireland), 
1 voL. 1858—1859 

Drury’s Heports temp, Sugden, Chancery (Ireland), 
1 vol., 1841—1844 
Dugdale’s Origines Juridiciales 
Dunloji, Court of Session Cases (Scotland), 2nd series, 
24 vols., 1838—1862 

Dunning’s Heports, King’s Bench, 1 vol., 1753 — 
1754 

Dune’s Decisions, Court of Session (Scotland), fol., 
1 vol., 1621—1642 

DyePs Heports, King’s Bench, 3 vols., 1513—1581 

Ellis and Blackburn’s Heports, Queen’s Bench, 
8 vols., 1852—1858 

Ellis and Ellis’s Heports, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench. 

1 vol., 1858—1860 

Eagle and Younge’s Tithe Cases, 4 vols., 1223—1825 
East’s Heports, King’s Bench, 16 vols., 1800 — 1812 
East’s Pleas of the Crown 

Spinks’ Ecclosiasticul and Admiralty Heports, 2 vols. 
1853—1855 

Eden’s Reports, Chancery, 2 vols., 1757 — 1766 
Edgar’s Decisions, Coui’t of Session (Scotland), fol,. 

1724—1725 ' 

Edwards’ Heports, Admiralty, 1 vol., 1808—1812 
Elohies’ Decisions, Court of Session (Scotland). 

2 vols., 1733—1754 

Boscoe’s English Prize Cases, 2 vols., 1745—1858 
Abridgment of Cases iu Equity, fol.. 2 wols., 1667 — 
1744 

Equity Beports, 3 vols., 1853—1855 
Espinasse’s Beports, Nisi Prius, 6 vols., 1793—1810 
Exchequer Heports (Welsby, fiurlstone, and Gk>r- 
don), 11 vols., 1847 — 1866 

Law Reports, Exchequer Division, 5 vols., 1876 — 


Foster and Finlason’s Heports, Nisi Prius, 4 vols., 
1856 — 1867 

Fraser, Court of Session Cases (Scotland), 5th series. 

1898—1906 ' 

Faculty of Advocates, Collection of Decirions, CVmrt 
of Session (Scotland), fol., 1st and 2iid series. 
21 vols. 1752—1825 



Abbreviations. 


xulz 


Fms. CblL (ir« S.) (with Faculty of AdTOcates, Collection of Decisions, Court 
date) of Session (Scotland), New Series, 16 vole., 1825 — 

1841 

Falo. FaLoonei*B Decisions, Court of Session (Scotland), 

2 vols., foL, 1744—1761 

Falc. & Fits. • . . . Falconer and Fitasherbert’s Election Cases, 1 vol., 1835 

—1838 

Ferg. . . . . . . Ferguson’s Consistorial Decisions (Scotland), 1 vol., 

1811—1817 

Fits-G. Fitz-Oibbons* Beports, King’s Bench, fol., 1 vol., 

1728—1731 

Fitz. Nat. Brev. . . Fitzherbert’s Nature Brevium 

FI. & K. . . . . Flanagan and Kelly’s Reports, Bolls Court (Ireland), 

1 vol., 1840—1842 

Fonbl .. Fonblanque’s Beports, Bankruptcy, 2 parts, 1849— 

1852 

For. .. .. Forrest’s Beports, Exchequer, 1 vol., 1800— 1801 

Forb. .. .. .. Forbes’ Decisions, Court of Session (Scotland), fol., 

I vol., 1705—1713 

Fort. De Laud. . . Fortescue, De Laudibus Legiim Anglitn 

Fortes. Bep. .. Fortescue’s Beports, fol., 1 vol., 1692 — 1736 

Fost. .. .. .. Foster’s Crown Cases, 1 vol., 1743 — 1760 

Fount. .. .. .. Fountaiuhall’s Decisions, Coui*t of Session (Scotland), 

fol., 2 vols., 1678—1712 

Fox & S. Ir. . . . . M. 0. Fox and T. B. C. Smith's Reports, King’s 

Bench (Ireland), 2 vols., 1822 — 1825 

Fox & S. Beg. . . . . J. S. Fox and C. L. Smith’s Registration Cases, 

1 vol., 1886—1895 

Freem. (oh.) .. .. Freeman’s Beports, Chancery, 1 vol., 1660 — 1706 

Freem. (k. b.) , . . . Freeman’s Beports, King's Bench and Common 

Pleas, 1 vol., 1670 — 1704 

Qal. & Dav. . . . . Gale and Davison’s Beports, Queen’s Bench, 3 vols., 

1841—1843 

Gale . . . . . . Gale’s B^orts, Exchequer, 2 vols., 1835 — 1836 

Gib. Cod. . . . . Gibson’s Codex Juris Ecclesiastici Anglican! 

Giff. ,. ,. ., Giffard’s Reports, Chancery, 5 vols., 1857 — 1865 

Gilb. .. .. .. Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 

1714 

Gilb. C. P. . , . . Gilbert’s History and Practice of the Court of 

Common Pleas 

Gilb. (oh.) . .. Gilbert's Beports. Chaucer/ and Exchequer, fol., 

1 vol., 1706—1726 

Gilm. & F. . . . . Gilmour aud Falconer’s Decisions, Court of Session 

(Scotland). 2 parts, Part I. (Gilmour) 1661 — 1666, 
Partn. (Falconer) 1681 — 1686 

Gl. & J. . . . . . . Glyn aud Jameson's Beports, Bankruptcy, 2 vols., 

i819— 1828 

Olanv. . . . . . . Glanville, De Legibus ot Consuetudinihus Bogni 

Anglijn 

Olanv. El. Cas. . . .. Glanville's Election Cases, 1 vol., 1623 — 1624 

Glascock.. .. .. Glascock’s Bepoi-ts (Ireland), 1 vol., 1831 — 1832 

Qodb. . . , . . . Godbolt's Reports, King's Bench, Common Pioas, 

and Excheauer, 1 vol., 1574 — 1637 

Oouldsb. . . • . • Gouldsborougn’s Reports, Queen's Bench and King's 

Bench, 1 vol., 1586 — 1601 

Gow . . . GoVs Beports, Nisi Prius, 1 vol., 1818 — 1820 

GwilL GwilHm’s Tithe Cases, 4 vols., 1224—1824 


H. A 0. • Hurlstone and Ooltman’s Beports, Exchequer, 4 vols. 

1862—1866 

n. A N« . • Hurlstone and Norman’s Beports, Exchequer, 7 vols., 

1856—1862 



ABimKVIATIOVS. 


si 

H. A Tw. 

H, A W. 

H. L. Can. 

Hag. Adm. 

Uag. Con. 
llag. Ecc. 
lluilea 

ffale, C. L. 
ffale, P. a 
liar. & Hiilli. 

liar. AW. 

liarc 

Hard 

Hare 

Hawk. P. C. 
Lla^’es 

IJayea A Jo. . , 

Hem. AM. 

H«t 

Hob 

Hodg 

Hog 

Holt (ADM.) 

Holt (eq.) 

Ill It (K. B.) 

Holt (n. r.) 

Home, Ct. of Sess. 

Hop. A Colt. 

Hop. A Ph. 

floru A H. 

Hov. Suppl. •• 

Hud. Ali. 

Hume 

Hut. 

Hy. lil .. 


I. C. L. 

T. Ch. R. 

I. Kq. R, 
l.L. B. .. 


.. Hall and XwoUs’ BeporU, Chancery, 2 ▼ola., 184S- 
1850 

.. Hurlatoue and Walmaley’s Reports, Exchequer, 

1 vol., 1840—1841 

Clark's Reports, House of Lords, 1 1 vols., 1847 — 1866 
. Haggard's Reports, Admiralty, 3 vols., 1822 — 1838 
. Haggard's Coiisistoiial Reports, 2 vols., 1789 — 1821 
. Haggard's Ecclesiastical Jieports, 4 vols., 1827 — 1833 
. Hailos's Decisions, Couit of Session (Scotland), 

2 vols., 1766—1791 
Hale's Common Law 

Hale's Pleas of the Crown, 2 vols. 

. Hai rison and Ruther/urd's Reports, Common Pleas, 

1 vol., 1865—1866 

Hariison and Wollaston's "Reports^ King's Bench 
and Rail Court, 2 vols., 1835 — 1836 
llarcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

llardres* Reports, Exchequer, fol.,1 vol., 1655 — 1669 
Hare's Reports, Chancery, II vols., 1841 — 1853 
Hawkins's Pleas of the Crown, 2 vols. 

Hayes's Reports, Exchequer (Irelaud), 1 vol., 1830 — 
1832 

Hayes and Jones’s Reports, Exchequer (Ireland), 
Tvo!., 18.32-1834 

lloinming and Miller's Reports, Chancery, 2 vols., 

1862— 1865 

Uet ley's Reports, Common Pleas, fol., 1 vol., 1627 — 
1031 

Hobart's Reports, Common Pleas, fol., 1 vol., 1613 

— 1 625 

Hodges' Reports, Common Pleas, 3 vols,, 1835 — 
1837 

Hogan's Reports, Rolls Co\irt (Ireland), 2 vols., 1816 

— 1834 

W. Holt's Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

W. Holt’s Equity Reports, 1 vol., 1840 
J8ir John Holt's Reports, King's Rench, fol., 1 vol 
1688— 1710 

F. Holt's Reports, Nisi Prius, 1 vol., 1815—1817 
Home's Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1744 

lJo]»\vood and Coltman’s Registiatiun Cases, 2 vols., 
1S6S— 1878 

Uopw’ood and Philbrick's Registration Cases, 1 vol., 
1S63— 1867 

Hoin and Hurlstone’s Reports, Exchequer, 2 vols., 
1838—1^9 

Hovouden's Supplement to Vesey Jun.'s Reports, 
Chancery, 2 vols., 1753 — 1817 
Hudson and Rrooke’s Reports, King’s Rench and 
X chequer (Trelaiid), 2 vols., 1827 — 1831 
llumo's Decisions, Court of Session (Scotland), 

1 vol., 17S1 — 1822 

Hutton's Reports, Common Pleas, ful., 1 vol., 1617 — 
1638 

Henry Rlackstoue's Reports, Common Pleas, 2 vols.. 
1788—1796 

Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chuncen* Reports, 17 vols., 1850—1867 
Irish Equity Imports, 13 vols., 1838 — 1851 
Irish Law Reports, 13 vols., 1838 — 1851 



Abbrrvutioks. 


xlJ 


I. L. T. • * • • Law Times, 1867— (current) 

I. B. (preceded by date) Irish Beports, since 1893 (e.gf. [189i] 1 J. S.) 

I. B. O. L Irish Beports, Oominon Law, II vole., 1866—1877 

I. B. Eq. . . . . Irish Beports, Equity, 11 vole., 1866-1877 

It. Oirc. Cos. . . . . Irish Circuit Cases, 1 vol., 18J1 — 18:18 

Ir. Jur Irish Jurist, 18 vola., 18^{>— 1866 

Ir. Tj, See* 1st sor. .. Law Recorder (Ireland) 1st series, 4 vols,, 1827— 

1 831 

Ir. Ti. Bee. (n. s.) . . I^w Recorder (Irolaiid) New Serios, C voU., is;i3 - 

1838 

Irr Irviiiejs Justiciary Bepoi tg (Scot laud), ii voI.g.. I S.vi - 


J. Bridg. 


J. P. 

J. Shaw, Jii.st. 
Jac. 

Jac. & W. 

Jebb, C. C. 

Jebb & B. 

Jebb & S. 

Jeiik. 

Jo. & Car. 

Jo. & Tsat, 


Jo. Kx, Ir. 


John. 

John. & II. 


Jut. 

Jur. (n. s.) 
Just. Inst. 


Sir John Bridgmfln’s Reports, Coin in on Pleas, ful., 
1 yol., 1613 — 1621 

Justice of the IVnco, 1837 — (current) 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., IS 18 
*■“1 8o2 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker's Reports, Chancerv, 2 vols., 1819 
—1821 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bourko’s Reports, Queen’s Bench (Ireland], 

1 vol., 1841—1842 

Jebb and Synies’ Reports, Queen’s Bench (Ireland], 

2 vols., 1838—1841 

Jenkins’ Reports, 1 vol., 1220—1623 
Jones and Carey’s Reports, Exchequer (Ireland), 
1 vol., 1838-1839 

Jones and La Touche’s Reports, Chancery (Ireland), 

3 vols., 1844—1846 

T. Jones* Reports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol.. 1858 — 1860 
Johnson and Ilemming's Reports, Chancerv, 2 vols., 
1860—1862 

Jurist Reports, 18 vols., 1837 — 18.>4 

Jurist Reports, New Series, 12 vols., 1855 — 18(»7 

J iistiniaii’s Institutes 


K.&Q 

K. * J 

K. B. (])receded by date) 
Karnes, Diet. Dec. 
Karnes, Rem. Dec. 
Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

Keii. 

Kel 

Kel W 

Keny 


Keane and Grant’s Registration Cases, 1 vol., 1854 — 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
1853—1858 

liaw Reports, King’s Bench Division, since 1900 
(c.flF., [1901J 2K. B.) 

Kaines, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1540 — 1711 
Karnes, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1710 — 1752 
Karnes, Select Decisions, Court of Session (.Scotland), 
1 vol., 1752—1768 

Kay’s Beports, Chancery, 1 vol., 1853 — 1854 
Keblo’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vcls., 1830 — 1838 
Keilwey’s Reports, King's Bench, fol., 1 vol., 1327-- 
1578 

Sir John Kelyng’s Reports, Crown Gases, fol., 1 vol., 
1662—1707 

W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 
1732; King’s Bench, fol., 1731—1734 
Kenyon’s Notes of Oases, King’s Bench, 2 yols., 
1763—1769 



xlu 


Keny. (CH.) 
Kilketraa 


Knapp ■ ■ 
Kn. & Omb. 


Abbrkvutioijb. 


Chancery Caaea in VoL H. of Kanyon'a Notoa of 

KUhemin’a* Dedriona, Ootipt of Seaaion ^tUnd), 

Knopp’a^eport^ Privy Council S ▼ole., 1829— 1830 
Knapp and Ombler*B Bteotion Oasee, 1 voL, 1834— 
1833 


L. A 

L. & O. temp. Plunk. 

L. & O. temp. Sugd. 

L. A Welsh. 


fi. O.U 

L,J 

J. (adm.) 
i. J. (WCY.) 

L. J. (rn.) 

J. J. (t;. i‘.) 

J. J. 

J. (KX.) 

1 ,. J. (KX. KQ.) . . 

J. (k. n. or Ci. n.) 



I. J, (o. 8.) 

u J. (r. A M.) . . 

J. (p.o.) .. 

J. (*’. W. & A.) 


Lord Advocate ^ 

liloyd and (loold’e Eeports temp* Plunkett, unanoery 
(Ireland), 1 vol., 1834 — 1839 
Lloyd and Goold’s Keports temp, Sugden, Gnanoeiy 
(Ireland), 1 voL, 1835 

Lloyd and Welsby’s Commercial and Mercaotilf 
Oases, 1 vol.. 1829—1830 
Local Government lleports, 1902 — (current) 
liaw Journal, 1800 — (current) 

Law Journal, Admiralty, 1866 — 1875 
I^aw Jounial, Bankruptcy, 1832 — 1880 
I jaw Journal, I Chancery, 1822 — (current) 

Law Journal, Common Pleas, 1822 — 1875 
lifiw Journal.lEcclesiastical Cases, 1806 — 1875 
Law Journal, Exchequer, 1830 — 1875 
Law Journal, Exchequer in Equity, 1835 — 1841 
Jjuw Journal, King’s Bench or Queen’s Bench, 
1822 — (current). 

Law Journal, Magistrates' Cases, 182G — 1896 
Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 
see Law Journal. 

Law Journal, Old Series, 10 yols., 1823 — 1831 
Jjaw Journal, Probate, Divorce and Admiralty, 1875 
— (current) 

Law Journal, Probate and Matrimonial Cases, 1 858— 
1859, 1866—1875 

Law Jounial, Privy Council, 1865 — (current) 

Ijaw Journal, Probate, Matiimouial and Admiralty, 
1860-1865 


M. & P. 

II 

It. A. A IX . . 


L. R.C. C. IL .. 


L. R. (\ P. 
L. R. Kq. 

L. R. Exi h. 
L. R. 11. L. 


L. R. Ind. App. 

L. R. Ind. App. 
Vol. 

L. R. Ir 


L. R. r, C. 

3i. R.P. 4il). .. 

L, R. Q. B. 

L. R. Sc. & l)iv. 


L.T. .. 
L. T. Jo. 

L. T. (0. s.) 


Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850 — 1851 
Law Reports 

Jjaw Reports, Admiralty and Ecclesiastical Cases, 
4 vola, 1865 — 1875 

. . Law Reports, Crown Cases Reserved, 2 vols., 1865 — 
1875 

. . Law Reports, Common Pleas, 10 vols., 1865 — 1876 
. . Law Reports, Equity Cases, 20 vols., 1865 — 1875 
. , Law Reports, Exchequer, 10 vols., 1865 — 1875 
. . 1 jaw Reports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866 — 1876 
Ijuw Jteports, Indian Appeals, Privy Council, 1873 — 
(current) 

f?!upp, Tjaw Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872 — 1873 
. . Law Reports (Ireland), Chancery and Common Law, 
32 vols., 1877—1893 

, , Law lieports, Privy Council, 6 vols., 1865 — 1875 
. . Ijaw Reports, Probate and Divorce, 3 vols., 1865— 
1875 

Ijaw Reports, Queen’s Bench, 10 vols., 1865 — 1875 
J.AW Reports, Scotch and Divorce Appeals, House 
of Lords, 2 vols., 1866 — 1875 
Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Bepo^, Old Series, 34 volk, 1843^1860 



ABSiumiioKai. 




Lana 

lAtt .. .. 

Lawa Beg. Oa§. 
Ld. Eaym. 

Leach 

Lee 

Lee temp. Hard. 
IjC. & Ca. 

Leon. 

Lev. 

Lew. 0. C. 

Ley 

Lib. Ass. 

Lilly 

Litt 

Lofft 

Long. AT. 

Lud. K. C. 
Liunley, P. L. C. 

Lush 

Lut 

Lut. Keg. Cas. . . 

Lyiid 


Lane’a Beporta, Exohequart foL* 1 toL* 1605— *1611 
Latdh’aB^rta, Bong’s Bench, foL, 1 toI., 1625—1628 
Lawson’s B^stration Gases, 1885— {currenQ 
Lord fiaymond’s Beporta, King’s Bench and Gommon 
Pleas, 3 Yola, 1694 — 1732 
Leach’s Grown Oases, 2 yds., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 yols., 1 752— 
1758 


i. Jiee s Oases ter/in. ilardwicke, King's Bench. 1 vol . 
1733—1738 

Leigh and Cave’s Crown Cases Keserved, 1 voL 1S61 
—1865 

Leonarf’s Eeports, King’s Boncli, Common PJong 
and Bx^eqiier, fol., 4 parts, Ido'J—Wd 

Ley’s ^ports, King’s lienoh, fol., 1 vol., KiltS-lGaS 
Liber AssiBarum. Year Books, l—ol K.lw. HI. 

Jjilly's Keports and Pleadings of Cases in Assize, fol 
1 voL 

Littleton’s Beports, Common Ploas, fol., ] vol., Hi27 


LofTt's Keporfe, King’s Bench, fol., 1 vol.. 1 772 -- 1 774 
Longfieldand Townsond’s Ke]»ort8, Exchoii nor H re- 
land), 1 vol., 1841—1842 
Luderr Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor J^aw Cases, 2 vols., 1834 — 1842 
Liishiiigtou’s B<iport8, Admiralty, 1 vol., I So^. 18(J2 
fc»ir E. liUtwyclie’s Entries and Keiiorts, Common 
Pleas, 2 vols., 1082 — 1704 

A. J. Lutwycho’s liegistration Cases, 2 vols., 1813 — 
1853 


Lyndwood, Proviuoialo, fol., 1 vol. 


M. A S 

M. A W. . 

Mac. AG. 

Mac. A II. 

M‘Cle 

M‘Cle. A Yo. . . 

Macfailaiie 

Mad. A Bob. 

Macph. (Ct. of Sess.) 

Macq. 

Macr. 

Madd 

Madd. AG. 

Madox , , 

Madox, Exch. . . 


Maule and Solwyn’s Keports, King’s Bench, 0 vols 
1813—1817 

Moesou and Welsby’s Koports, Exchequer, 10 vols.. 
1830—1847 

Macnaghton and Gordon’s Keports, OhancoiT, 3 vols., 
1849—1852 

Macrae and Hortslet’s Insolvency Cases, 1 vol., 
1847—1852 

M*Clelaud's Keports, Exchequer, 1 vol., 1824 

M'Clelaud and xoun go’s Koports, Exchequer. 1 vol.. 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Kobinsou’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Mucpherson, Court of Sessiou (Scotland), 3rd series, 
11 vols., 1802—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1805 

Macrory’s Patent Cases, 2 parts, 1847 — 1850 

Maddock’s Keports, Chancery, 6 vols., 1815 — 1821 

Maddock and Goldart’s Keports, Chancery, 1 vol., 
1819-1822 (Vol. VI. of Madd.) 

Madox’s Eqrmulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Keports, Common Pleas 
7 yols., 1840—1845 


Man. AQ. 
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Abubeviatjonh. 


Man. A By, (k. a) Manning and Byland'a BeporU, King's IJeuob, 

3 voJe., 1827^1830 

Man. A By, (a, o,) Mauning and Byland*B Magistrates’ Cases, S vols„ 

1827—1830 

Mans Manson's Bankruptcy and Company Cases, 1803 — 

(cuiTent) 

Mar. L. C, .. Maritime Law Heports (Crock/ord), 3 vols., 1800 — 

1871 

March . . . . March's Heports, King’s Bench and Common Pleas, 

1 voL, 1630—1042 

hlarr. Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 

Marsh, .. .. Marshall’s Heports, Common Pleas, 2 vols., 1813>- 

1816 

Mayn, .. Maynard’s Heports, Exchequer hromoranda of Ed w. 

1. and Tear Books of JOdw. IT., Year Books, Part I.. 
1273—1326 

Meg. . . . . Mogone’s Companies Acts Cases, 2 vols., 1889 — 1891 

Mer. .. .. Morivale’s Reports, Chancery, 3 vols., 1815 — 1817 

Milw. . . . . Mil ward’s Ecclesiastical Heports (Ireland), 1 vol., 1819 

—1813 

Mud. Rep. . . Modem Heports, 12 vols., 1669 — 1755 

Mol. . . . . Molloy*s Heports, Chancery (Ireland), 3 vols., 1808 — 

1831 

Mt)nt. .. Montagu's Reports, Bankruptcy, 1 vol., 1829 — 1832 

Mont. & A. . . Montagu and Ayrton’s Heports, Bankruptcy, 3 vols., 

1832—1838 

Mont. A B. . . Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 

1832—1833 

Mont. & Ch. . . Montagu and Chitiy’s Heports, Bankruptcy, 1 vol., 

1838—1840 

Mont. n. A Do Q. Montagu, Deacon, and De Gex’s Heports, Bank- 

ruptcy, 3 vols., 1840 — 1844 

Mont. AM. Montagu and Macarthur’s Heports, Bankruptcy, 

1 vol., 1826—1830 

Moo. P. C. C, . , Moore's Privy Council Cases, 15 vols., 1836 — 1863 

Moo. P. C. 0. (n. 8.) Mooi-e’s Privy Council Cases, New fcJeiios, 9 vols., 

1862—1873 

Moo. Ind. App. . . Moore’s Indian Appeal Cases, Privy Council, 14 vols., 

1836-1872 

Moo. A P. . . Moore and Palme's Heports, Common Pleas, 5 vols., 

1827—1831 

Moo. AS. . . Moore and Scott’s Hepoi’ts, Common Pleas, 4 vols., 

1831—1834 

Mood. AM. . . Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 

—1830 

Mood. AH. . . Moody and Robinson’s Reports, Nisi Prius, 2 vols., 

1830—1844 

Mood. C. O. . . Moody's Crown Cases Reserved, 2 vols,, 1824— 18 J4 

Moure (k. b.) . . Sir P. Mimre's Heports, King's Bench, fol., I vol.. 

1485—1620 

Moore (c. r.) . . J. B. Moore’s Heports, Common Pleas, 12 vols., 1817 

—1827 

Mor. Diet. , . Morisou's Dictionary of Decisions, Court of Session 

(Scotland), 43 vols., 1532 — 1808 

Morr. .. Mon ell's Heports, Bankruptcy, 10 vols., 1884 — 1893 

Mob. .. Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 

Murp. AH. . . Murphy and liurlstone’s Heports, Exchequer, 1 vol., 

1837 

Muir. .. Murray’s Reports, Juiy Court (Scotland), 5 vols., 

1816—1830 

My. A Cr. .. Mylne and Craig’s Reports, Chancery, 6 vols., 1835 

— 1S41 

My* A K* Mylne and Keen’s Reports, Chanoerj, 3 vols,, 1833 
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Kal* 

N»r. A M. (K. B.) 

Ner. A M. (m, a) 

Nev. A P. (k. b.) 

Nev. A P. (if. c.) 

New Mag. Cae. . . 

New Pract. Gas. 

New Bep. 

New Sees. Gas. . . 

Nolan 

Notes of Cases . . 
Noy 

O. Bridg. 

O’M. Jb n. 

Owen 

P. (preceded by date) 

P. P 

P. Wms 

Palm. 

Park 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 

Peck 

Per. A IJa7. 

Per. A Kn. 

Ph 

Phil. El. Cas. . . 
Phillim. . . 

Phillim. Eccl. Jud. 

Pig. ft B. 

Pitc. 

Plowd 

PoU 

Poph. 


Nelson’s spurts, Ghancery, 1 toI., ]62o — 1692 

loio King's Bench, 6 vols., 

Jou2— io56 

Nevile and ManDwg'a Magistrates* Cases, 3 rols., 
1 832--- J 836 

Nevile and Perry^a Beports, King’s Bench, 3 rols.. 
1836—1838 

Nevile and Perry* a Magistrates* Oases, 1 vol., 1836 — 
1837 

New Magistrates’ Cases (Bittleston, W^^e and 
Parnell), 2 vols., 1844 — 1848 
New Practice Coses (Bittleston and Wise), 3 vols., 
1844—1848 

New Beports, 6 vols., 1862 — 1865 
New Sessions Magistrates' Cases (Oarrow, llamer> 
ton, Allen, etc.), 4 vols., 1844 — 1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy’s Bepotls, King’s Bench, fol., 1 vol., 1558 — 1649 

Sir Orlando Bridgman’s Beports, Common Pleas, 

1 vol., 1660—1666 

O’Malley and Hardcastle’s Election Cases, 1869 — 
(current) 

Owen’s Beports, King’s Bench and Common Pleas, 
foL, 1 vol., 1557—1614 

Law Beports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (c.y., [1891] P.) 

Law Beports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875—1890 

Peere Williams* Beports, Chancery and King's 
Bench, 3 vols., 1695 — 1735 
Palmer’s Beports, King’s Bench, fol., 1 vol., 1619 — 
1629 

Parker’s Beports, Exchequer, fol., 1 vol., 1743 — 
1766 

Baton’s Scotch Appeals, House of Lords, 6 vola, 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Peake’s Beports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 
1812 

Peokwell’s Election Cases, 2 vols., 1803 — 1804 
Perry and Davison's Beports, Queen’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 
Philfips* Beports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Beports, 3 vols., 1754 — 
1821 

Sir B. Phillimore’s Ecclesiastical Judgments, 1 vol., 
1867—1875 

Figott and Bod well’s Registration Cases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 
1624 

Flowden's Reports, fol., 2 vols., 1560 — 1579 
Pollexfen’s Beports, King’s Bench, foL, 1 vol.^ 1670 
—1682 

Popham’s Beports, King’s Benohi foh, 1 tqI., 159W 
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Abbreviations. 


Pow. K. & D. 


Prec. Ch. . . 
Price 


Power, Bodwell, and Dew's Election Cases, 2 vols. , 
1848—1856 

Precedents in Chancery, fol., 1 vol., 1689 — 1722 
Price's Boports, Exchequer, 13 vols., 1814 — 1824 


Q. }{. . . Queen's Bench Heports (Adolphus and Ellis, New 

Series), 18 vols., 1841 — 1852 

Q. B. (preceded by date) lisw Heports, Queen's Beiitdi Division, 1801 — 1901 

[1891] 1 Q. B.) 

Q. B. D. . . . . . . Law Heports, Queen's Bench Division, 25 vols. 

1875—1800 


R 

E. (Ct. of Ses«.) . , 

E. P. C. .. 

R. B 

U. S. C 

Bast 

Rayn. 

Real I'rop. ('us. . . 

Rep. Ch 

Rick. & M. 

Rick. & S. 

Bidg. ifinp. 11. . . 

Bidg. L. & S. 

Kidg. I’arl. Bep. 

Rob. ICccl. 

Rob. L. &W. .. 

Robert. App. 

Ribin. App. 

B<dl. Abr. 

Boll. Bep. 

Boiu. 

Bose 

Boss, li. C. 

Bowo 

Bui. Cits. 

Hums. 

Buss. & M. 

Russ. & Ry. 

Ry. & Can. Cas. 

By. & Can. Tr. Cas. 
Ry. & M. 


The Reports, 16 vols., 1803 — 1805 
Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1808 

Reports of Patoiit Cases, 1884 — (current) 

Revised Reports 

Buies of the Supreme Court 

Rustell's Entries 

Raynor’s Tithe Cases, 3 vols., 1575 — 1782 
Beal Property ('uses, 2 vols., 1813 — 1847 
Reports in Cliancery, fol., 3 vols., 1616 — 1716 
Rickards and Michael's Locus Standi Reports, 1 voL, 
1885—1889 

Rickards and Saunders' Locus Stuudi Reports, 1 vol., 
1890—1894 

Ridgeway’s Reports, temp. Ilardwicke, 1 vol.. King’s 
Bench, 1733—1736; Chancery, 1744—1746. 
Ridgeway, Lapp, and Schoales' Reports (Ireluitd), 
1 vol., 1793—1795 

Ridgeway's Parliamentary Reports (Ireland), 3 vols., 
1784—1796 

Robertson's Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Tjeeining, and Wallis' New County Court 
C'ases, 1 vol., 1849 — 1851 

Robertson's Scotch A]>poals, House of Lords, 1 vol., 
1709—1727 

Robiiison’s Scotch Appeals, House of l^ords, 2 vols., 
1840—1841 

Rolle's Abridgment of the Common Law, fol., 2 vols. 
Kollo’s Reports, King's Bench, fol., 2 vols., 1 6H — 1625 
Romilly's Notes of Cases in Equity*, 1 pait, 1772 — 
1787 

Rose's Rejiorts, Bankruptcy, 2 vols., 1810 — 1816 
Boss's Ijeading Cases in Commercial Law (England 
and Scotland). 3 vols. 

Rowe's Reports (England and Ireland), 1 vol., 1798 — 
1823 

Caiiipbeirs Ruling Oases, 25 vols. 

Russell's Reports, Chancery, 5 vols., 1824 — 1829 
Bussell and Mylne's Reports, Chanceiy, 2 vols., 1829 
—1833 

Btissell and Ryan’s Crown Cases Reserved, 1 vol., 
1800—1823 

Railway and Canal Cases, 7 vols., 1835 — 1854 
Railway and Canal Traffic Cases, 1855 — (current) 
Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 
—1826 


S. C. 

S. C. (preceded by date) 


S.-H. 

Saint 


Same Case 

Court of Session Oases (Scotland), since 1906 (e.g., 
ri9083 S. 0.) 

Solicitor-General 

Saint'eDigestof Registration Cases, 1843 — 1906, 1 vol 


• • 
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Sa)k« 

Sau. ft So. 

Saund. . . 
Saund. ft A. 

Saund. ft B. 

Saund. ft O. 

Saund. ft M. 

SaT. 

Say. 

Sc. Jur. . . 

Sc. li. 11. 

Sch. & Lef. 

Sc. R. R. . . 

Scott 

Scott (n. h.) 

Sea. ft Sm. 

Sel. Oafl. Ch. 

SeBB. OaB. (k. b.) 

8h. ft Mad. 

Sh. (Ct. of Sesa.) 

Sh. Dig. . . 

Sh. J uat. . . 

»Sh. Sc. App, 

Sh. Teind Ct. 

Shep. Touch. 
Sho«r. 

Show. Pari. Cm. 
Sid. 

Sim. 

Sim. (K. 8.) 

Sim. ft St. 

Skill. 

Sm. ft Bat. 

Bm. ft Q. . . 

Smith, K. B. . 

Smith, Xi. C. 
Smith, Beg. Caa. 


rlvi? 

Salkeld's Rej^rtfi, King's Bench, A vols., 1689 — 1712 
SauBse and bully's Reports, Rolls Court (Ireland), 

1 vol.. 1837—1840 

Saunders's Reports, Bang's Bench, 2 vols., 1666 — 1672 
Saunders and Austin's Locus Standi Reports, 2 vols., 
1895—1904 

Saunders and Bidder's Locus Standi Reports, 1905 — 
(current) 

Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 
—1848 

Saunders and Macrae's County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vole. II. 
and 111.), 2 vols., 185*2 — 1858 
Savile's Reports, Common Pleas, fol., 1 vol., 1580 — 
1591 

Saver’s Reports, King's Bench, fol., 1 vol., 1751 — 
1756 

Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1805 — (cuiTeiit) 

Schoales and Lefroy’s Reports, Chancery (Ireland), 

2 vols.. 1802—181)6 
Scots Revised Reports 

Scott's Reports, Common Pleas, 8 vols., 1834 — 1810 
Scott's New Reports, Common Pleas, 8 vols., 1840 — 
1845 

Searle and Smith's Reports, Probate and Divorce, 
1 vol., 1859—1860 

Select Oases in Chancery, fol., 1 vol., 1685 — 1098 
(Pt. 111. of Cas. in Ch.) 

Sessions Settlement Cases, King's Bench, 2 vols., 
1710—1747 

Shaw and Maclean's Scotch Appeals, House of Lords. 
3vols., 1836— 1838 

Shaw, Court of Session Cases (Scotland), Ist serioH, 
16 vols., 1821— 1838 

P. Shaw's Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1720—1808 
P. Shaw's Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of Common Assurances 
Shower’s Reports, King's Bench, 2 vols., 1078—1095 
Shower’s Cases in Parliament, fol., 1 vol., 1694 — 
1099 

SiderOn’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 2 vols., 1057—1070 
Simons’ Reports, Chancery, 17 vols., 1820—1852 
Simons* Reports, Chanceiy, New Series, 2 vols., 
1850—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

Skinner's Reports, King’s Bench, fol., 1 vol., 1681 — 
1697 

Smith and Batty's Reports, King's Bench (Ireland), 
1 vol., 1824—1825 

Smale and Giffard's Reports, Chancery, 3 vols., 1852 
“—1858 

J. P. Smith’s Reports, King’s Bench, 3 vols., 1803— 
1806 

Smith's Leading Cases, 2 vols. 

0. L Smith's llegistratioii Cases, 1895 - (current) 
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Bmy the . . . • 

8oL Jo. . . 

Spence . . 

Spiiikfl 
Stair Hep. 

Stark. 

Stat. 11 . A O. Rev. 
State Tr. . . 

State Tr. (.v. 8.) . 

Story 

Btra. 

Stu. M. A P. 


Sw. 

Sw. A Tr. 

Swan. 

Swill. 

Syine 


Smythe*s Reports, Common Pleas (Ireland), 1 yoL, 
1839— 18*10 

Solicitors’ Journal, 1856 — (current) 

Spence’s Ec^uituble Jurisdiction of the Court of 
Chaiicorr 

Spinks’ Prize Court Cusos, 2 parts, 1854 — 1856 
Stair’s Decisions, Court of Session (Scotland), fol.. 
2 Tols., 1061—1681 

Starkie’s Reports, Nisi Prius, .3 vols., 1814 — 1823 
Statutory Rules and Orders Revised 
State Trials, .34 vols., 1103—1820 
State Trials, New Series, 8 vols., 1820 — 18 .jS 
Story’s Comincntarios on Equity Jurisprudonce 
Strange’s Reports, 2 vols., 1716 — 1747 
Stiiait, Milne, and Peddie’s Reports (Scotland), 
2 vols., 1851—1853 

Style’s Reports, Kinp^’s Bench, fol., 1 vol., 1646—1655 
Swabey’s llciports, Admiralty, 1 vol., 1855—1859 
Swabey and Tristram’s Reports, Probate and Divorce, 
4 vols., 1858—1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s J usticiavy Reports (Scotland), 2 vols., 1835 
—1841 

Synie’s Justiciary Reports (Scotland), 1 vol., 1826 — 
1829 


T. AM. .. 


T. Jo. 


T. L. U. . . 

T. Rayui. 

Taral. 

Taunt. 

Tax Cas. . . 

Term Rep. 

Toth. 

Trist. 

Tudor, li. C. Merc. Law 

Tudor. Ti. r. Real Prop. . 
Turn. A R. 


Tyr. 

Tyr. A Or. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 
1848—1851 

Sir T. Jones’s Reports, King’s Boneb and Common 
Pleas, fol., 1 vol., 1669—1684 
The Times I^aw Reports, 1884 — (current) 

Sir T. Raymond’s Reports, King^s Bench, fol., 1 vol., 
1660—1683 

Tamlyii’s lU'ports, Rolls (’ourt, 1 vol.. 1829 — 1830 
Taunton’s Reports, Common Pleas, 8 vols., 1807— 
1819 

Tax Cases, 1875 — (current) 

Term Reports (Durnford and East), fol., 8 vols., 1785 
— 18(K) 

Tothill's Transactions in Chancery, 1 vol., 1559—1646 
Tristram’s Consistory JudginetiU, 1 vol., 1873 — 1892 
Tudor’s I^eadiiig Cases ou Mercantile and Maritime 
Law 

Tudor’s Leading Cases on Real Property 
Turner and RussoUs KetiorU, Chancery, 1 vol., 1822 
—1825 

Tyrwbitt’s Reports, Exchequer, 5 vols., 1830 — 1835 
Tyrwbitt and Q ranger’s Reports, Exchequer, I vol., 
’1835-1836 


Vaugh. . . 
Vent, . . 
Tern. 

Vem. A Scr. 


Yea, 

Yes. A B. 

Vw. Sen. 
Yin. Abr, 
Yiu. Sup]». 


Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 
—1673 

Voiitris* Reports (Vol. I., King’s Bench; Vol. II., 
Common Pleas), fol., 2 vols., 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols., 1680—1719 
Vernon and Scriven’s Reports, King's ^nch (Ire- 
land), 1 voL, 1786 — 1788 

Vesey Jun.’s Reports, Chancery, 19 voU., 1789 — 1817 
Vesey and Beames's Reports, Chancery, 3 yols., 1812 
—1814 

Vesey Sen.’s Reports, 2 vole., 1747 — 1766 
Viner's Abridgment of Law and Equity, fol., 22 vole. 
Supplement to Viner’s Abridgment of Iaw and 
Equity, 6 vole. 
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W. Jo 

W. N. (preceded by date) 

W. R 

WaUia 

Web. Pat. Caa 

Welsh, Beg:. Caa. 

Went. Off. Ex 

Weat 

West temp. Hard. 

West. Tithe Cas. 

White 

White & Tud. L. O. . . 
Wight. . . 

Will. Woll. & Dav. 

Will. Well. & U. 

Willea 

Wilm. . . 

WUa 

Wile. & S. 

Wils. (cn.) 

Wils. (EX.) 

Win 

Wm. lil 

Win. Rob. 

Wins. Saund. 

Wolf. & B 

Wolf. & D 

Woll 

Wood 


Sir W. Jones*8 Reporta, King’s Bench and Common 
Pleas, fol., 1 voL, 1620 — 16-10 
Law Reports, Weekly Notes, 1866 — (current (e.^., 
[1866] W. N.) 

Weekly Reporter, 54 vols., 1852 — 1906 
Wallis*s Reports, Chaucer}^ (Ireland), 1 rol., 1766— 
1791 

Webster’s Patent Oases, 2 vols., 1602 — 1855 
Welsh’s Registry Cases (Ireland), 1 vol., 1862 — 1840 
Wentworth’s Office and Ihity of Executors 
West’s Roporta. House of Lords, 1 vol., 1869 — 1841 
West’s Reports iemp. llardwicke, Chancery, 1 vol., 
1766—1740 

Western’s Loudon Tithe Cases, 1 vol., 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vola, 1886 
— 1896 

\Vhite and Tudor’s Leading Cases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 
'Willmore, Wollaston, and Davison's Reports, Queen’s 
Bench and Bail Court, 1 vol., 1867 
Willmore, Wollaston, and Hodges* Reports, Queen’s 
Bench and Bail Court, 2 voU., 1868 — 1869 
Willea’ Repoi Is, Common Pleas, 1 vol., 1767 — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 
1757—1770 

O. Wilson’s Reports, King’s Bench and Common 
Pleas, fol., 3 vols., 1742 — 1774 
Wilson and Shaw’s Scutch Apjieals, House of Lords, 
7 vols., 1825—1865 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 
1817 

Winch’s Reports, Common Pleas, fol., 1 vol., 1621 — 
1 625 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fol., 2 vols., 1746 — 1779 
William Robinson’s He]»ort8, Admiralty, 3 vols., 1838 
—1850 

Williams’ Notes to Saunders’ Reports, 2 vols. 
Wolferstan and Bristowe’s Election Cases, 1 vol., 
1859—1864 

W<»lfei’Btan and Dew’s Election Cases, 1 vol., 1857 — 
1858 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 


T. & C. Ch. Cas. 

Y. AC. (EX) .. 

Y. A J. . • ,, 

Y. B 

Y elv. • • , , 

You. •• 


Younge and Collyer’s Reports, Chancery Cases, 
2 vols., 1841—1846 

Younge and Collyer’s Reports, Exchequer in Equity, 
4 vols., 1834—1812 

Younge and Jervis’ Reports, Exchequer, 3 vols., 
1826—1830 
Year Books 

Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 
—1613 

Younge’s Reports, Exchequer in Equity, 1 vcl., 1830 
—1832 


B.L . — XTlll 
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Part I. — Definitions. 

Intoxicating 1 . “Intoxicating liquor** means (unless inconsistent with the 

llijuor. context) spirits, \Yine, beer, porter, citler, perry, aiui sweets, and 
any fermented, dist lied, or spirituous liquor which cannot, accord- 
ing to any law for the time being in force, be legally sold without 
an excise licence (a). 

Beer. “Beer” includes ale, porter, spruce beer, black beer, and any 

other description of beer(/>), and any liquor which is made or sold 
as a deBcrii>lion of beer or as a substitute for beer, and which at 
any time on analysis of a sample thereof is found to contain more 
than 2 ])or cent, of proof spirit (r). A liquor called botanic 
beer, brewed from sugar, herbs, and water, w’itliout hops or malt, 
and containing 6 per cent, of proof spirit, is beer under this 
description (t/). 

Cider. ** Cider ** includes perry (c). 

Spirits. “ Spirits " means (unless inconsistent with the context) spirits ot 

any description, and includes all liquors mixed with spirits, and all 
mixtures, compounds, or preparations made with spirits (/). 

Any fermented liquor containing a greater proportion than 40 
per cent, of proof spirit is deemed and taken to be spirits (g). 

British ** British spirits ” means (unless inconsistent with the context) 

tpiiits. spirits liable to a duty of excise (/<). 

The spirits called aqua x iUe in Scotland are deemed and taken to 
be British spirits to all intents and purposes (i). 

(«) Lici-ii&iiig (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), b. 110. 

(/*) liilund Uovenue Act, ISSO (43 & 44 Viet, c. 20), b. 2 ; Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. S), 8. 52. 

(c) Customs and Inland Itoveniie Act, 18S5 (48 & 49 c. 51), a. 4 (1); 
Finance (1909-10) Act, 1910 (10 l^Mw. 7, c. 8), s. 52. In the Beerhouse Act, 
1830 (11 Geo. 4 & 1 "Will. 4, c. o4) (>ee b. 32, ibid.), and the Beerhouse Act, 
1840 ^3 & 4 Vii t c. 61) (see s. 20, ibtd.)^ “ beer ** includes beer, ale, and porter. 

id) JJoworth V. Minus (1886), 56 L. T. 316. 

(«' B^^eihouso Act, 1830 (11 Goo. 4 & 1 Will. 4, c. 64), 8. 82; Beerhouse Act, 
1840 (3 & 4 Viet. c. 61), 6. 20; Finance (1909-10) Act, 1910 00 Edw. 7, c. 8), 
b. 52 

{j ) l^paits Act, 1880 (43 44 Viet. c. 24), 8. 3. As to sweet Bpirits of nitre, see 

Lailtif V. lJurris (1849), 12 Q. B. 905 ; A.- U. v. Daileg (18-17), 1 Exch. 281. 

{g) Refreshment Houses Act, 1860 (23 vV: 24 Vict. c. 27), 8. 21, which is 
■omewhut ambiguous, and the definition may possibly extend only to cases 
** MB aguiiist the person who BbuU sell or oiler the same for sale.’* I^oof spirit 
means that which contains 50*76 per cent, of water, as against 40*24 per cent. 
“ ire alcohol [Nftrbg v. Sims, [1894] I U. B. 478, per 1 )ay, J., at p. 481). 

f Spirits Act. 1880 (43 A 44 Vict. c. 24), s. 3. 

HhtciBe Licences Act, 1825 (6 Goo. 4, c. 61), s. 15. 
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“ Foreign spirits ” (unless inconsistent with the context) means Past I. 
all spirits and strong waters liable to a duty of customs (k). Definitions. 

2. “Wino” means wine imported into Great Britain or 
Ireland (0. 

All liquor sold or offered for sale by any person as being ' 
foreign wine or under the name by which any foreign wine is 
usually designated or known, is as against the person who sells or 
offers the same for sale deemed and taken to be foreign w’ine (w). 

But foreign wine sold under some other name is still foreign wine (?<). 

If a wine is asked for by a name by which a foreign wine is usually sold 
and a bottle is supplied labelled with the name of the wine, but with 
the word ** British ’* added, this is deemed as against the seller to 
be foreign wine, and such a sale is not covered by a licence to sell 
sweets (o). 

“Sweets” means any liquor which is made from fruit and Smets. 
sugar or from fruit or sugar mixed with any other material, and 
which has undergone a process of fermentation in the manufacture 
thereof, and includes British wines, mead, and metheglin ( 2 >). 

3. “ Sale by retail ’* in rosi^eet of any intoxicating liquor SaK' by 
means (if not inconsistent with the context) the sale of that 
liquor in such quantities as is declared to bo sale hy retail by any 

Acts relating to the sale of intoxicatI*ig liquors, and any expression 
referring to sale by retail is to be construed accordingly (q). 

The sale of spirits in any quantity less than two gallons or less 
than one dozen reputed quart bottles is deemed sale by retail (r). 

4 . ” Licence ” means (unless inconsistent with the context) a iJccnoe. 
licence granted by the Commissioners of Customs and Excise or by 

an officer duly authorised by them; and “licensed,” as applied to 
an excise trader, means a person holding a licence so granted for 
the purpose of his business (a). 

5 . Justices’ licence” means (unless inconsistent with the con- Justices* 
text) a justices* licence for the sale of any intoxicating liquor granted licence, 
in accordance with the Licensing (Consolidation) Act, 1910(6). 

“Justices’ on-licence” means a justices’ licence for the sale of On-iicenco, 
any intoxicating liquor for consumption on the premises (6). 

“ Justices’ off-licence ” means a justices* licence for tlie sale of 0£E-iiceuce. 
any intoxicating liquor not to be consumed on the premises (6). 

i k) Spirits Act. 1880 (43 & 44 Viet. c. 21). s. 3. 

1) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 52. 
m) Befreshment Ilouscs Act. 1800 (€3 & 21 Yi< t. c. 27), s. 21. 
n) liicharda v. Banka (1S87), 58 L. T. 634. 

o) Ibid. In this case “ best sherry ** was aslici for, and the label was 
best pale sherry, British.’* 

(p) Finance (i900-10) Act, 1910 (10 Edw. 7, c. 8), s. 52. 

(7) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 110. 

(r) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 104. As to the scope of a 
retailers* licence, see p. i3, j>od. 

(a) Spirits Act, 1880 (43 & 4 1 Viet. c. 24), s. 3. The licence here defined > 
commonly called an ** excise licence.” 

(5) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 5, c. 24), s. li(k 
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Intoxicating Liquors. 

Publican’s licence ” means the on-licence to be taken out by a 
retailer of spirits (c). 

“ Beerhouse licence ** means the on-licence to be taken out by a 
retailer of beer (f). 

“ Licensed premises ** means (unless inconsistent with the context) 
premises in respect of which a justices’ licence has been granted 
and is in force (d). 

“Fully licensed premises” means premises to which a publican’s 
licence is attaclied(<;). 

“ Beerhouse ” means premises to which a beerhouse licence is 
attached (<?). 

“ Premisos,” when used with reference to an excise trader, means 
any building or place used by him in the course of his business 
and of which entry is required to be made(/). 


Part II. — Licences. 

Sect. 1. — In General, 

Sub-Sect. 1. — Statutory Restrictions on Sale, 

6 . The sale of intoxicating liquors, although perfectly lawful 
at common law(/;), is subject to certain statutory restrictions, and 
a licence from tlio excise authorities is necessary before any person 
may iiianufacturo, deal in, or sell by retail any intoxicating liquor (h), 

In'm.^st cases, as will hereafter appear (t), a licence or certificate 
from ju6ur*.es must also be olitained for production to the excise 
authorities before an excise licence permitting the sale of any 
intoxicating liquor by retail can be granted (k), 

SuB-SrxT. 2. — Exem2)tfon of Privileged Bodies, 

7 . The rights of certain bodies which hold old privileges in 
respect of the sale of wine are unaffected by modern general legis- 
lation with regard to obtaining either an excise licence or a 
justices’ licence (Q. 


(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 52. 
d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 5, o. 24), B. 110. 

I c) Finance 0909-10) Act. 1910 (10 Edw. 7, c. 8), s. 62. 

(/) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 3. For the definition of 
** premises*’ in relation to value of licensed premisos, see p. Gl.poa/,. 

M R, V. Faiokner (1669), 2 Keb. 606; resolutitm of jud^jes (1024), Hut. 99. 
fi) Excise Licences Act, 1825 (6 Goo. 4, c. 81), ss. 2, 26, much altered, however, 
by latOT enactments ; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 50. 

i f ) S ^ 

k) See Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
i. The reasons for restricting the sale of intoxicating liquors are the obtain- 
ing of revenue and the prevention of drunkenness (see titles to Excise Licences 
Act, 1825 (6 Geo. 4, c. 81} ; Befreshment Houses Act, 1860 (23 & 24 Viet c. 27) ; 
Dalton, County Justice, c. 7, p. 26 ; Preamble to the Licensing Act, 1872 (35 ft 
36 Viet a 94)). 

(f) Stat (1756-7) 30 Geo. 2, o. 19, ss. 9^12 (repealed by Statute Law Bevinon 
4^ 1870 (33 ft 34 Viet o. 69); Excise Lioenoes Act» 1825 (6 Qeo. 4, c. 81), 
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8. The chancellor or vice-chancellor of the University of 
Oxford (m) formerly had the right to license three vintners to sell 
wine, the licence to be for life («)• This right is now vested in 
the corporation of the city of Oxford (o). The wine licence issued 
under this privilege includes the right to sell sweets or made wines 
without an excise licence (p). 

9. The chancellor, masters, and scholars of the University of 
Cambridge (^) have, or by delegation the vice-chancellor has, the 
right to license four vintners to sell wine (r), but not the right to 
license alehouses (s). The justices, however, may close an alehouse 
at any time on complaint in writing made by the vice-chancellor 
to the clerk to the justices in the proper manner (/)• 

10. The mayor and burgesses of the borough of St. Albans 
have the right under charters of Elizabeth and James 1. to grant 
licences for three wine taverns, the resulting income to go to the 
support of a free grammar school (a). 

11. All who are free of the Company of Vintners of the City 
of London (r), except such as are freemen of the company by 
redemption only and not by patrimony or apprenticeship (/r), Ijave a 

B. 30 ; Alehouse Act, 1828 (9 Geo. 4, o. Gl), s. 36 (now repoalod) ; lloorhoupo Art, 
1830 (11 Geo. 4 & 1 AVill. 4, 64), e. 29; liecrliouse Act, lfS40 (3 & 4 Viet. c. 61), 
B. 22; Licensing Act, 1842 (5 & 6 Viet. c. 44) s. 6 (now repealed) ; Hoiroshnntnt 
Houses Act, 1860 (23 & 24 Vict. c. 27), s. 45; Wine and llerrhouHe Act, 1869 
(32 & 33 Vict. c. 27), s. 20 (now repealed) ; Licensing Act, 1872 (3“» & 36 Vict. 
c. 94), s. 72 (now repealed) ; Inland Kevenuo Act, 1880 (43 & 44 Vict, c. 20), s. 
48 ; Licensing (Consolidation) Act, 1910 (10 Edw. 7 & I Oeo. 5, c. 24), s. I'l (2; a). 

(m) As to which see titles Ciiauities, Vol. IV., pp. 140, 228, 283 ; En jcatiox, 
Vol. XII., p. 94. 

(n) Art 11 of Charter of 11 Car. 1, dated 3i-d March, 1635 (O.S.), sot out in 
Anthony a Wood’s History and Anlicjuitics of tho University of Oxford, puh- 
lished in English by John Gutch, 1796, Vol. II., ut pp. 399, 400; and see 
Btat (1736), 10 Geo, 2, c. 19, ss. 2 — 4 (repealed by the Tlieatrcs Act, 1843 (6 & 7 
Vict. c. 68), 8. 1). 

(o) See Oxford Corporation Act, 1890 (53 & 54 Vict c. ccxxiii.), s. 119 : the 
Universities (Wine Licences) Act, 1743 (l7 Geo. 2, c. 40), s. 11, is to bo con- 
Btnied accordingly. 

(p) liuUrla V. Twining (1909), 73 J. P. 317. 

(9) As to which see title Ciiaiuties, Vol. IV., pp. 140,228, 283; Education, 
Vol. XII., p. 95. 

(r) Stat (1736) 10 Goo. 2, c. 19, ss. 2 — 4 (repealed by the Theatres Act, 1843 
(6 & 7 Vict. c. 68), 8. 1); Universities (Wine liicsences) Act, 1743 (17 Geo. 2, 
c. 40), B. 11 ; Cumbiidge Award Act, 1856(19 & 20 Vict. c. xvii.), s. 11. 

(«) Cambridge Award Act, 1856 (19 & 20 Vict. c. xvii.), s. 8. Tho Vice- 
Chancellor once exercised this power ; see R, v. Archdall (1838), 8 Ad. & El. 281. 

ft) Cambridge Awai*d Act, 1856 (19 & 20 Vict. c. xvii.), s. 9. 

(w) Historical Antiquities of Hertfordshire, by Sir li. Chauncy, Serjeant- a t- 
law, London, 1700, p. 454 (1826, Vol. II., p. 294); History and Antiquities of 
the County of Hertford, by Eobert Clutterbuck, London, 1815, Vol. I., p. 49, 
refoiTing to X.-G. 7 . Marka [Anu) (1804) (unreported) ; see also stat. (1756-7) 
30 Geo. 2, c. 19, b. 12 (repealed by Statute Law Hevision Act, 1670 (33 & 34 
Vict c. 69) ). 

(v) Incoqiorated by liters patent under the great seal dated 2nd February 
(1612), 9 Jac. 1. A “vintner” is one who sells wine, and inclmies one who 
Bells only fur consumption off the premisBi (lleffa v. Atknboraugh (1871), 24 
L. T. 312). 

(w) Stat. (1756-7) 30 Qea 2, 0 . 19, bs.. 10, 11 (repealed); Alehouse Act, 1823 
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right (a) to sell wine (1) within the City of London and three miles 
thereof; (2) in all cities and “ port-towns” in England (6) ; (8) in 
all other cities and “ thronghfare” towns {h) on tlie road between 
London and Dover and the road between London and Berwick 
where any of tlie company inhabit, and to keep taverns and sell 
wines by wholesale or retail (c). 

Every person claiming by reason of freedom of the mystery 
of Vintners of the City of London, or of any right or privilege 
of such mystery, to be entitled to sell foreign wine by retail to 
be consumed on the premises within the metropolitan police 
district without licence, is subject to all the provisions of all 
Acts made for the regulation of persons so licensed, except those 
provisions which refer to the taking out of a justices’ or excise 
licence (d). 

No freeman of the company may sell wine in more than 
one separate and distinct house or premises at the same time 
without the proper excise licence, nor may he sell wine without a 
licence unless he has previously made the necessary entry (c) of the 
premises with the proper excise authorities if). 

No place is exempt, and if a place is included in no particular 
licensing district a licence may be granted by the proper authorities 
for any licensing district of the county of which it forms a 
part((/). 

Skct. 2. — Excise Licences, 

Sub-Sect. 1. — In GcneraK 

12. Excise licences may conveniently be divided into three 
geiieial classes: (1) Manufacturers’ licences; (2) wholesale dealers* 
licences ; (8) retail licences. 

Sub-Sect. 2. — Manufadarers' Licences, 

13. A lic<mce may be taken out annually — 

(i.) by a distiller of spirits {h ) ; 

(ii.) by a rectifier or com))Ounder of spirits (i) ; 

(iii.) by a brewer of beer for Bale(J) ; 

tiv.) by a brewer other than a brewer for sale (j). 


(9 Geo. 4, c. Gl), s. 36 (rcpenlod); Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 0, c. 24), 8. Ill (2) (c). 

<i) UiuliT the letters jmtont rol’errod to in note (t;), p. 9, ante, 
b) Jnlanii Ikrcnne v. /'oy e(18tS8). 52 J. l\ 082. 
f) Tinmas y, Senrd (1007), 1 Lev. 217. 
a) ldotr<»iH)litan Polit e Act, 1839 (2 & 3 Viet. c. 47), s. 41. 

(i) As m|uiivd by the Excise Management Act, 1834 (4 & 5 Will. 4, c. 51), 8. 5. 
{/) Kevenue Act, 1862 (25 & 26 Vict. c. 22), s. 10. 

(<?) nW(/A/ V. JJarris (1885), 49 J. P. 180, <>28. The spot in (question was a 
barren ro,.k at a considerable distance from the county of which it formed a 
part. 

fA) Finance (1909-10) Act, 1910 (10 liklw. 7, c. 8), Sched. L, A. 

(♦) I hit! ; the Commihsioners may refuse to grant a licence for rectifying or 
compounding snirits on any premises in which nxim their situation with respect 
to a distillery they think it inex))edient to allow such business to be earned 
on (Spirits Act., 1880 (43 & 44 Vict. o. 24), s. 88 (4)} ; see pp. 147, 153, post. 

U) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. I.. A. 
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14 . Any person who brews beer for the use of any other 
person at any place other than the premises of tlie person for whoso 
use the beer is brewed, and any person licensed to deal in or retail 
beer, who brews beer, is deemed to be a brewer for sale (/c). 

15 . If any person brews beer without having in force a proper 
licence, all worts, beer, and vessels, utensils, and materials for 
brewing in his possession are forfeited (Z). 

The occupier of a house of an annual value not exceeding £8 
may brew beer solely for his own domestic use without taking out 
a manufacturer's licence On)* 

16 . A licence may be taken out annually by a maker of sweets 
for sale (n). 

The Commissioners (o) may make regulations prohibiting the 
manufacture for sale of British wines, or sweets, or made wines, 
except by persons holding a licence and having made entry for the 
purpose, and for fixing the date of the expiration of the licence, and 
may by those regulations apply any enactments relating to brewers 
of beer to manufacturers for sale of British w’ines, or sweets, or made 
wines ; and if any person acts in contravention of or fails to comply 
with any of those regulations, the article in respect of which the 
offence is committed is forfeited, and the person committing the 
offence is liable in respect of each offence to an excise penalty of 

£60 (p). 

17 . A manufacturer’s licence, except in the case of a licence 
to a brewer not for sale, authorises not only the manufacture of tlie 
liquor to which it applies in accordance with the licence, but also 
wholesale dealing (subject in the case of a 8 })irit manufacturer's 
licence to the provisions of the Spirits Act, 1880 ( 7 ) ) in any such 
liquor which is the produce of the manufacture of the holder 
of the licence at the premises where the liquor is manufactured, 
and elsewhere by the manufacturer, or a servant or agent of the 
manufacturer, if the liquor is supplied to the purchaser direct from 
the promises where it is manufactured (r). 

Sub-Sect. 3. — Wholesale Dealers' Licences. 

18 . A licence may be taken out annually by a wholesale dealer 
in (1) spirits, (2) beer, (3) wine, or (4) sweets (»). 

A wholesale dealer’s licence authorises the sale at any one time to 

(/f) Inland Revenue Act, 1880 (43 & 44 Viet. c. 20), s. 19. " Bxewer *’ in tkifl 
Act means a brewer of beer [ihid.^ a. 2). 

(/) Ibid., 8. 10 (3). 

(m) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. 1., A, Provisions 
applicable to Manufacturers' Licences, 2. 

(n) Ibid., Sched. I., A. 

(o) The Commissioners empowered by this provision are the Commissioners 
of Inland Revenue, but see note (a), p. 17, post. 

(p) Revenue Act, 1906 (6 Edw. 7, c. 20), s. 7 (2). 

(g) 43 & 44 Viet c. 24. 

(r) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., A, Provisions 
applicable to Manufacturers’ Licences, 1 ; Sched. I., B, Provisions applicable to 
WholeBale Dealers’ Licences, 2. 

ts) Finance (1909-10) Act, 1910 (10 Edw. 7, a 8), Sched. L, B. 
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one person* in the case of spirits, wine, or sweets, of any quantity not 
loss than two gallons or not less than one dozen reputed quart 
bottles, and in the case of beer or cider, of any quantity not less 
than four and a half gallons or not less than two dozen reputed 
quart bottles ; but not of any less quantities (0* 

If the amount sold at one time is at least equal in quantity to 
the prescribed amounts, the size of the bottles in which it is sold 
is immaterial (u). 

19. A justices* licence is not required in order to obtain 
these excise licences, the sales permitted being sales by whole- 
sale (a). 

20. A wholesale dealer’s licence need not be taken out by the 
holder of a manufacturer’s licence so far as respects the sale of 
liquor as already mentioned (b). 

The holder of a wholesale wine dealer’s licence may deal 
wholesale in sweets without any further licence (c). 

21. An excise licence is not needed for the sale of foreign goods 
or commodities whilst such goods or commodities remain in the 
wart‘hoiise in which they have been deposited, according to law, 
before payment of customs duties thereon, provided that every 
such sale be of not less than one entire cask or package of the 
liquors so warehoused (d), and that any such sale of foreign wine 
or spirits be not less in quantity at one time than 100 gallons 
thereof respectively (e). 

But a ship’s stores merchant who sells foreign wine or spirits 
in a quantity of loss than 100 gallons at one time to a foreign- 
going vessel is a dealer in wine and requires an excise licence, 
even though he keeps the wine in a customs bond within the 
meaning of the above provision (/). 

22. The additional retail licences formerly granted for the 
sale of spirits, or liqueurs, or beer to a dealer in spirits or beer, 
and the licence for the sale of table beer, and the combined 
licence for the sale by retail of wine and beer can no longer be 
granted (</). 


(0 Finance ^1000-10) Act, 1910 (10 Edw. 7, a 8), Seked. L, B, Proyisions 
applicable to Wholesale Dealers’ Licouces^ 1. 
m) Fairrlmgh y. Roberta (1890), 2-1 Q. B. D. 350, 

>) Finance’ (1909-10) Act. 1910 (lo'Edw. 7, c. 8), 8. 61 (3), Sched. L, B; 
LiconNiiitr (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. Ill (2) (i) ; 
and see R. v. xhukina (1891), 61 L. J. (M. c.), 67. 

(h) See the text, «apra; Finance (1909.10) Act, 1910 (10 Edw. 7, o. 8), 
Bon^. 1., B, Proyisions applicable to W'holosale Dealers’ Licences, 2. ^ 

/ bid», Sched. L, B, Proyisions applicable to Wholesale Dealers’ Licenoee, 8, 
Excise Licences Act, 1825 (6 Geo. 4, c. 81), a. 12. 

la) Excise Act, i860 (23 ft 24 Viet. o. 113), s. 6. 

(/) Tinwell y. Muijhook, [19(M] 2 K. B. 790. 

(, 9 ) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), a. 61 {2\ This enactment 
appears to have rendered obsolete the decisions in R, y. Dt Rutzen (ljS75), 1 
Q. B. D. 56 (as to resident holder and occupier, as to which see now Finance 
Act, 1910 (10 Fidw. 7 ft 1 Geo. 6, o. 35), s. 2), and Shoolhr^i ft Os. ?. SA Pancraa 
Juaiica (1890), 24 Q. B. D. 340 (as to holding a licence to deal in game). 
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Sub-Sect. 4. — Itetailera* Licences, 

(i.) In Oeneral. 

23. A retailer's licence authorises the sale at any one time to 
one person, in the case of spirits, wine, or sweets, of any quantity 
not exceeding two gallons or not exceeding one dozen reputed quart 
bottles, and in the case of beer or cider, of any quantity not exceed- 
ing four and a half gallons or not exceeding two dozen reputed quart 
bottles ; but not of any larger quantities (Ji). 

(ii.) On-Lioncen 

24. An excise on-licence may be taken out annually by a 
retailer of spirits (i). This licence permits the sale by retail of 
beer, cider, wine, and sweets, as well as spirits (A). 

In order to obtain this excise licence it is necessary to produce 
a justices* licence (/)• 

All persons retailing the spirits called in Scotland aqua ritce 
must first take out a licence to retail spirits, and they are in all 
respects subject to all the same rules, regulations, and restrictions 
to which the holders of such licences are subject or liable (m). 

25. An excise on-licence may be obtained for the sale by 
retail in any house or premises specified in such licence (a) of beer, 
ale. and porter (u), this licence covering also the sale by retail of 
cider (p), but no such licence can be granted to a sheriff's oillcer 
or officer executing the legal process of any court of justice (r/). 

This licence does not authorise any person to take out or hold 
any licence for the sale of wine or spirits, or sweets, or made wines, 
or mead, or metheglin (a), and it is only granted on production of 
a justices’ licence (6). 

26. An excise on-licence may be taken out annually by a 
retailer of cider (c) and perry {d). 


(h) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. L, 0., Provisions 
applicable to Ketuiicrs' Licences, 1. 

(<) Sched. I., C. This licence is called in ibid,, s. 62, “publican's 
licence.'* 

(/r) /Md.. Sched. I., C, Provisions applicable to BetailerV On-Licences, 2. 

(/) LicHiiMiiig ((Jonstdidatiun) Acf, 1910 (10 Kdw. 7 & 1 Geo. d. c. 24), s. 1. 

(m) Excise liicences Act, 1825 (6 Geo. 4,0.81), s. 15, as modi tied by the 
Fiiiance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched, I., 0, Provisions 
applicable to Hetailers' On-Licences, 2. 

(n) Urerhouse Act, 18S0 (11 Geo. 4 & 1 Will. 4, c. 64), s. 1 ; Beerhouse Act, 
m4 (4 & 5 Will. 4, c. 85), s. 1 ; Finance (19U9.10) Act, 1910 (10 Edw. 7, c. 8), 
Sch* d, L, C. This liceii<*e it* in ibid,, a 52, railed a ** beerholl^e licence.*’ 

(o) BeerLoiise Act, 1860 (1 1 Geo. 4 & I Will. 4, c. 64), s. 1 ; Finance (1909-10 
Act, 1910 (10 Edw. 7, 0. 8), Sched. L, G, Provisions applicable to Betailers 
Licences, 3. 

Lp) Ibid,, Sched. I., C, Provisions applicable to Retailers* Licences, 3. 

[q] Beerhouse Act, 1830 (11 Geo. 4 & 1 WiR. 4, c. 64;, s. 2. As to disquali- 
fications, see pp. 54 k seq., poet, 

I a) Beerhouhe Act, 1834 (4 & 5 WiU. 4, o. 8^, s. 16. 
b) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24), s» !• 
c) Finance (19u9-lU} Aot, 1910 (10 Edw. 7, o. 8), Sched. L, 0, L 
o) Ihtd; s* 62 * 
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27. An excise on-licence may be taken Oul tinnually by A 
retailer of wine (c) and by any person (except a sheriff’s officer, or 
officer executing; the legal process of any court (/)). 

This licence includes authority to sell by retail sweets as well as 
wine without taking out any further retailer’s licence (^), and it is 
only granted upon production of a justices’ licence (/<)• 

28. An excise on-licence may be taken out annually by « 
retailer of sweets (i), or made wines, or of mead or metheglin 

A retailer’s on-licence authorises sale by retail of the liquor to 
which the licence extends for consumption either on or off the 
premises (/c). 

(iii.) Off-Licences, 

29. An excise off-licence may be taken out annually by a 
retailer of spirits (f). 

The holder of this licence may not sell spirits in open vessels, 
nor in any quantity less than one reputed quart bottle Cm). The 
maximum amount authorised by this licence is a sale at any one 
time to one person of spirits in any quantity not exceeding two 
gallons or not exceeding one dozen re[)uted quart bottles (n). 

A justices* licence is not required for this excise licence if taken 
out by a spirit dealer, provided that the premises are exclusively 
used for the sale of intoxicating Ihiuors or of intoxicating liquors 
and mineral waters or other non-intoxicating drinks, and have no 
internal communication with the premises of any person who is 
carrying on any other trade or business (o). If the premises do 
not comply with these conditions, the dealer must obtain a justices’ 
licence before he can obtain the additional retail excise licence (p). 

30. An excise off-licence may be taken out annually by a 
retailer of beer (q). 

The provisions with respect to this licence are the same as 
those relating to a beer retail on-licence (r), except as to place of 
eonsumption. 


(e) Finnuce (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I.. C, I. 

(/) Pefreshmeiit U(m >08 Act, 1800 (23 & 24 Viet. c. 27), s. 8. As to peraons 
di^ualiili'd, see y)p. 54 it sej,, ptiaU 

{y) Finance (1909-10) Act, 1910 (10 Edw. 7. c. 8), Sehod. 1,0, Provisions 
applicable to Rebiilcrs* Licences, 4. 

[h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 1. 

(i) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 2; Finance (1909-10) Act, 
1 910 (10 Edw. 7. 0. 8), L, C, I. 

(#) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 2. 

(1) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I.,C, Provisioni 
mlicable to Betailcrs’ On-Licences, 1. 

U) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8V Sched. I., 0, 11. 
fin) Ibid., Sched. L, C, Provisions applicable to Petailers’ OIT-licencos, 2, 
fit) Jbiti., Sched. I., C, Provisions applicable to Retailers’ Licences, 1 (a), 

(o) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 

f 1) 9L., •. 1 . 


( 9 ) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), s. 1 ; Beerhouse Act, 
1834 (4 ft 5 Will 4, 0 . 85), 8. 1 ; Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8^ 
Bcheo. 1., 0, 11. 

(r) See p. 13, anU^ 
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81. An excise off-licence may be taken out annually by a 
retailer of cider (s), which includes perry (f). 

Tlie provisions with respect to this licence are the same as 
those relating to a cider rekil on-licence (a), except as to place of 
consumption. 

32. An excise off-licence may be taken out annually by a 
retailer of wine (h). A person holding this licence may not sell 
wine in open vessels nor in any quantity less than one reputed pint 
bottle (c). 

A justices’ licence is not required for this excise licence if taken 
out by a wine dealer, provided that the premises are exclusively used 
for the sale of intoxicating liquors, or of intoxicating liquors and 
mineral waters or other non-intoxicating drinks, and have no internal 
communication with the premises of any person carrying on any 
other trade or business (d). If the premises do not comply with 
these conditions a justices’ licence must be produced (c). 

A person holding this licence may sell sweets as well as wine 
without taking out any further retailer’s licence (/). 

33. An excise off-licence may be taken out annually by a 
retailer of sweets (/;). 

This licence authorises the sale of sweets in any quantity not 
exceeding two gallons or not exceeding one dozen reputed quart 
bottles, but not in any larger quantities (/^). In order to obtain 
this excise licence it is necessary to produce a justices’ licence (t). 

34. A retailer’s off-licence (whether for spirits, beer, cider, 
wine, or sweets) must not be granted to the holder of a retailer’s 
on-licence if the off-licence authorises the sale of any liquor which 
the holder of the on-licence is not authorised to sell by retail under 
bis on-licence, and any retailer’s off-licence granted in contra- 
vention of this provision is void (k), 

A retailer’s off-licence authorises the sale by retail of the liquor to 
which the licence extends for consumption off the premises only (f). 

(«) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Bchod. I., 0, II. ; Beor- 
house Act, 18S4 (4 & 5 Will. 4, c. 85], 8. 15. 

(0 Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), b. 62. 

(a) See p. 13, ante. 

(bj Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Schod. L, 0, 11. 

(cj /bid., Sched. I., 0, Provisions applicable to Bctailers’ Off-Liconces, 3. 
See as to the foimor law, Pafmtr y. Thatcher (1878), 3 Q. B. D. 346; Josedyn 
y. Parson (1872), L. R 7 Esch. 127. 

id) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8. 61 (3) ; Licensing (Con- 
solidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. Ill (1). See as to the 
foruier law, R. y. Bishop (1886), 60 J. P. 167. 

(f) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, o. 24), s. 1. 

(/) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sohed. I., C, Proyisions 
applicable to Retailers' Licences, 4. 

ig) Excise Licences Act, 1825 (6 Geo. 4 , o. 81), s. 2 ; Finance (1909-10) Act, 
1910 (10 Edw. 7, c. 8), Sched. I., C. 11. 

(A) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., 0, Proyisioni 
relating to Retailers' Licences, 1 (a). 

(t) Lioenning (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, c. 24), s. 1. 

(A) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. I., C, Proyisions 
applicable to Betailers’ Licences, 2. 

G) iUd., Sohed. L, 0, Proyisious applicable to Betailers’ Ofl-Iicenoes, !• 
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Intoxicatino Liquors. 


Sbot. s, 
Excise 
Licences 


Doctors, 
chemists, and 
druggists. 


Spruce 
bmr; black 
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Sub-Sect. 5. — Exemptions, 

35. Medical practitioners, chemists, and druggists are, by the 
practice of the excise authorities, not required to have a licence for 
the sale of spirits made up in medicine. The Spirits Act, 1742 (m), 
does not, nor does anything therein contained, extend to any 
physicians, apothecaries, surgeons, or chemists as to any spirits 
which they may use in the preparation of medicines for sick 
persons only (m). 

In any case, no justices’ licence is required for the sale of spirits 
made up in medicine and sold by medical practitioners or chemists 
and druggists {n), 

36. Nothing in the Licensing (Consolidation) Act, 1910 (o), 
affects or applies to spruce beer and black beer. It thus appears 
to bo unnecessary to obtain a justices’ licence in order to sell 
them, but an excise licence to sell beer is required if it contains 
more than 2 per cent, of proof spirit (p). 


Sect. 3. — Justices' Licences, 

JuNtices' 37. Justices’ licences are in reality certificates which authorise the 

excise authorities to grant excise licences in pursuance of them(g^). 
cert ca . licences, and may authorise the granting of 

the particular excise licence which is required (r). 

Separate licences of justices are not required in the case of 
separate excise licences, and a justices’ licence comprehends per- 
mission to the licensee to take out as many excise licences as are 
specified in such justices’ licence (s). 

Oesfnl 38. The licensing justices may at their general annual licensing 

power. meeting grant justices’ licences to such persons as in the execution 


(m) 16 Geo. 2 , c. 8 , s. 12 . Those words remain uiirepealed, although the rest 
of the Act was finally repealed by the Statute Law Revision Act, 1867 
(30 & 31 Viet. c. 59), It is true that whore any Act passed after 30th August, 
1889, repeals and re-enacts, with or without modification, any provisions of a 
former Act, references in any other Act to the })rovi 8 ion 8 so repealed are, unless 
the contrary intention appears, construed as references to the provisions so 
re-enacted (Interpretation Act, 1889 (62 & 63 Viet. c. 63). s. 38 ( 1 ); and see title 
Statutes) ; but there is no such provision with regard to Acts repealed before 
1889, and it therefore ^ems impossible to road the Spirits Act, 1742 (16 Geo. 2 , 
c. 8 ), B. 12 , as though it now refen’ed to excise licences required by the Excise 
licences Act, 1826 (6 Geo. 4, c. 81), or by the Finance (19t)9-10) Act, 1910 (10 
Edw. 7, c. 8 ). But see the Excise Licences Act, 1825 (6 Geo. 4 , c. 81), s. 31, 
which is repeued by the Statute Law Revision Act, 1873 (36 & 37 Viet. c. 91). As 
to doctors, chemists, and drug^gists generally, see title Medicine and Puahmact. 

(n) Licensing (Clonsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6 . c. 24). 

•,in(2)(h). * 

(o) Spruce beer differs slightly from black beer. The former is obtained by 
boiling the green tops of the black spruce {ahies nigra) in water, concentrating 
the decoction, and adding treacle or sugar, and yeast The latter is made from 
the buds of the Norway spruce {abies excelsa) (Chamber's Encyclopaedia 1867, 
art “ Sjjruce, Essence of ”), 

(p) Licensing ((Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6 , c. 24), 
s. ill ( 2 ) (d); Iniand Revenue Act 1880 (43 & 44 Viet c. 20 ), s. 2 ; (Customs 
and Inland Revenue Act, 1886(48 & 49 Viet c. 51), s. 4 ( 1 ). 

( 9 ) See lioenaing (Consolidation} Act, 1910 (10 ^w. 7 & 1 Geo. 6 , c. 24), s. 1 
(r) See ibid,, s. 66 1 '*' 

(<} Jbid., 8. 42 (3). 
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of their powers uiidoL- the Licensing (Consolidation) Act, 1910 (t\ 
and in the exercise of their discretion, they deem proper (0, and 
the High Court will not interfere with their discretion (/(), even 
though the person to whom they grant the licence appears not to 
be carrying on and not to intend to carry on the business for 
which he obtains the licence (t?). 

Part III. — Grant of Licences. 

Sect. 1. — Excise Licences, 

Sub-Sect. 1 . — By whom granted, 

89. Every excise licence authorised to be taken out by the 
Excise Licences Act, 1825 (tr), if taken out within the limits of the 
head o£Sceof excise in London, is granted under the hands and seals 
of two or more of the Commissioners (a), or of such persons as 
they employ for that purpose, and the requisite duty must be paid 
at such head office at the time of granting the licence {w), 

40. Every such licence taken out elsewhere is granted under 
the hands and seals of the collector and supervisor of excise within 
the collection and district, and the requisite duty must be paid to 
such collector at the time of granting the licence {w), 

4L Such Commissioners (a) and the persons employed by them, 
and every collector or other person having charge of the collection, 
and supervisor, are respectively authorised and required to grant 
and deliver every such licence to the person ajjplying for and 
legally entitl(3d to receive the same forthwith upon payment of the 
duty thereupon imposed, free from all poundage, fee, gratuity, or 
any other payment whatsoever (/;). 


(^) Liconsiiig (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 8. 9. 
The drafting of the Act soctns to render of no Value the decision in It. v. 
Wilkinson (1804), 10 L. T. 070, that justices cannot restrict an iunkeoper’s 
licence to sale hn* consumption oil tlie premises. 

(?t) Letds Corporation v. Ityder, [1907] A. C. 420; Be Nuitall, R. v. Sherrard 
(18S8), 4 T. L. k 640. 

(v) Lfeda Corporation v. Ryder ^ supra ; Re NuttaU, R. v. Sherrard, supra ; but 
Bee R. V. Bingham (1818), 1 Burn’s Justice, 24th ed., p. 48 ; 30th cd., p. 120; 
R. V. Holmes (1881), 45 J. P. 372; It. v. AHmey (1871), 35 J. P. 634 (a railway 
arch). It seems that a limited company cannot hold a licence, but that the 
licence may be held on its behalf by its secretary or other duly authorised 
oflBcor (/f. V. Lyon (1898), 14 T. L. R. 367, 0. A.). 

(w) Excise Licences Act, 1825 (6 Qeo. 4, c. 81). s. 6. 

(а) /.e., the Commissioners of Customs and Excise. It should be noted that, 
as from 1st April, 1909, the management of excise duties, and the care and 
management of all matters theretofore dealt with by the collectors of Inland 
Revenue, are transferred to the Commissioners of Customs and Excise; see 
Finance Act, 1908 (8 Edw. 7, c. 16), s. 14 ; Excise Transfer Order, 1909, 15th 
February (London Gazette, 1909, 16tn February, 1212). By the same order aU 
statutory references to Collector of Customs,” “Collector of Inland Revenue,” 
“ Collector of Excise ” are to be construed, so far as relates to matters truns- 
ferred under the order, as referring to Collector of Customs and Excise,” the 
same rule applying to the word “(jflBcer,” and from the date of coming into 
operation ol Uie said order the Commissioners of Customs are styled “the 
Ck/mmissioners of Customs and Excise.” 

(б) Excise Licences Act, 1825 (6 Geo. 4 , o. 81), s. 6. As to amounts of 
various duties, see title Bbybnxjb. 
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42. Almost identical provisions exist in regard to the grant of 
wine retail licences (c). 

But any licence specified in the First Schedule to the Finance 
(1909-10) Act, 1910(d), may be granted on payment of the appro- 
priate duty by any officer of customs and excise authorised to 
grant the licence by the Commissioners (d), and if the duty exceeds 
I'GO half only of the duty need be paid at the time of obtaining the 
licence (e), 

Sub-Sect. 2,— -Different Kinds of OranU 

43. If any person begins to carry on any business for which an 
excise licence is required, he not having before taken out any such 
licence, such licence may be granted for the remainder of the 
current year in which it is taken out, ending the 10th October 
next following, upon payment of a proportional part of the duty 
thereupon imposed, according to the quarter of the year in which 
the licence is taken out (/). 

But no person who at any time has taken out an excise licence 
for the carrying on of any business for which an excise licence 
is required, and who in any subsequent year after such licence 
has expired takes out a new licence for the carrying on of the same 
business, whether on the same or on other premises, is deemed to 
be a person beginning to carry on such business, so as to entitle 
him to take out such licence upon payment of a proportional part 
only of the duty ; but he must pay the whole duty, unless the period 
of time between the expiration of the former licence and the taking 
out of the new licence is at least a period of two years (/jf). 

44. Every person who has taken out excise licences for the 
brewing of beer, or the distilling or making of low wines (/i) or 
spirits, or for selling beer, cider, or perry by retail to be consumed 
on the premises, or for selling spirits or foreign wine, or sweets 
or made wines, or mead or metheglin, by retail, under or by 
virtue of the Excise Licences Act, 1825 (0» and who intends to con- 
tinue the business for which such licence was granted beyond its 
expiration, must take out a fresh licence for the year following, and 
must so renew the same from year to year so long as he continues 
such business, and must pay the duty imposed thereupon at the 
time and place provided ( j). 

45. If the premises in respect of which any excise licence has 
been granted are burnt down or otherwise destroyed, or rendered un- 
inhabitable by fire or other unavoidable cause or accident, the persons 
authorised to grant licences within the district or place in which 
such premises were situate may, upon due notice thereof, by 
indorsement on such licence, or otherwise, as the Commissioners (A:) 

!>) Refreshment Houses Act, 18(30 (23 & 24 Viet. c. 27), s. 10. 

\ a) 10 7, c. 8, 8. 4U (1). As to these licences, see p. 10, ante. 

e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 49 (3). 

1 7 ) Excise Licences Act, 1825 ^6 Qeo. 4, c. 81), s. 17. 

\g) /5tcf., 8. 18. 

(a) **Low vines** means spirits of the first extraction conveyed into alow 
wines receiver (Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 3). 

(0 6 Oeo. 4, 0 . 81 

Ih Excise Idoences Act, 1825 (6 Geo. 4, o. 81), s. 13. 

(ft) Ai to the Ckmunmoumi m note (a), p. 17, ante. 
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direct, authorise the person authorised to carry on business by such Sect. i. 
licence at the premises so destroyed or rendered uninhabitable, to Excise 
carry on such business at any other premises in the same district Licences, 
or place, of which due entry must be thereupon made by 
him at the time of removal thereto : provided always, that where 
be is by law required to be duly authorised by justices to keep 
a common inn, alehouse, or victualling house, the persons so 
authorised to grant licences may not authorise him as aforesaid, 
unless he produces to them such authority from justices of the peace, 
as by law required in that behalf, to keep a common inn, alehouse, 
or victualling house, in premises to which he desires to remove (0- 

46 . Upon the death of any person licensed under or by virtue Ordinary 
of any law of excise, or upon his removal from the premises at i^^anafer. 
which he was authorised by such licence to carry on the business 
mentioned therein, the persons authorised to grant licences may 
authorise, by indorsement on such licence or otherwise, as the 
Commissioners (m) direct, the executors or administrators, or 
the wife or child of such deceased person, or the assignee of such 
person so removing, who shall be possessed of and occupy the 
premises before used for such purpose, in like manner to carry 
on the same business, in or upon the same premises during 
the residue of the term for which the licence was originally 
granted, without taking out any fresh licence or payment of any 
additional duty or any foe thereupon : provided that a fresh entry of 
the premises at which such business continues to be so carried on is 
thereupon made by and in the name of the person to whom such 
authority is granted ; but no such authority is to be granted 
for the sale of beer, cider, or perry, or sweets, or made wines or sweets, 
me:id, or nietheglin by retail to be consumed upon the premises for 
which the original licence was granted, except where a proj^er 
justices’ certificate, made after the death or removal of the former 
occupier of the premises, is produced, approving of the person to 
whom such certificate is given (u). 


47 . The foregoing provisions relating to the transfer of excise Provisions 
licences in the case of the removal of any person from the premises ^ licences 
at which he is licensed extend to licences granted under the S*n 
Refreshment Houses Act, 1800 («) : provided that no licence granted (i.) liic Ro- 


under that Act for the sale of foreign wine to be consumed upon J^siinjunt 
the premises may be transferred by the officers of excise, unless the {geo 
assignee of sucli licence be duly licensed to keep a refreshment 
house, nor unless he produces to such ofhcers a certificate from a 


justice of tlie peace acting for the city, borough, town, or place in 
which the premises are situated, that such justice does not object 


to the transfer being made; and, further, that no licence so 


transferred may authorise the assignee to carry on the business men- 
tioned therein for a longer period than five weeks from the date of 
transfer, unless he has in the meantime qualified himself to 


U) Excise Ticenres Act, 1S25 (a Oeo. 4, c. 81). s. 11. 

(?/i) As t<> the ComiiiissiouerM, sho note (a), p. 17, ante, 

(n) Excise Licences Act, lS2d (S Qeo. 4, c. si), s. 21. 

^ (o) 23 & 24 Viet c. 27 ; nuinoly, wine retail licences and refreshment houw 
tioeuoes ; as to the laLler, see pp. 92, 93, poet. 
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iKTOXiCATma Liquors. 


Sect. 1. 
Excise 
Licences. 


(11.) The 

Beeibouse 

Acta. 


become the bolder of a licence of the like kind according to the 
provisions of that Act ( p). 

48. Upon the death of any person licensed to sell beer or 
cider under the Beerhouse Act, 1830 (g), the Beerhouse Act, 
1834 (r), or the Beerhouse Act, 1840 (s), before the expiration of 
the licence, the person authorised to grant licences may authorise 
by indorsement or otherwise, as the Commissioners (0 direct, 
his executors or administrators, his widow or child, who are 
possessed of and occupy the dwelling-house and premises before 
used for such purpose, to continue to retail beer and cider in the 
same house and premises during the residue of the term for which 
the licence was originally granted without taking out any fresh 
licence or payment of any additional duty thereon ; and also at 
the expiration of such licence, in case the residue of the said terra 
is less than three calendar months from the death of the person 
licensed, to grant a new licence to such executors, administrators, or 
widow, on payment of the proper licence duty and entering into the 
usual bond (u). 


Sub-Sect. 3. — Duration of Licence* 

Duration. 49. Manufacturers’ excise licences expire on the BOth September, 
and wholesale dealers’ licences expire on the BOth June in every year, 
and any other licences specified in the First Schedule to the Finance 
(11)09-10) Act, 1910 (r), which are to be taken out annually, expire 
on the BOth September, provided that N>hore a retailer’s off-licence for 
the sale of any liquor is held by the holder of a wholesale dealer's 
licence for the sale of the same liquor, the retailer’s licence expires 
on the same day as the wholesale dealer’s licence (ir)* 


Sub-Sect. 4 , — Extent of Licence. 

(i.) Ae to Persone. 

Partnership, 60. Persons in partnership and carrying on their trade or 
business in one place or set of premises only are not obliged ic 
take out more than one licence by or under the authority of tlic 
Excise Licences Act, 1825 (x), in any one year for the purpose 0 % 
carrying on such trade or business (x). 

Pcrsoiis trading in partnership, and in one house or premises 
only, are not obliged to take out more than one licence in any one 
year for selling any beer by retail under the Beerhouse Act, 1830 {y\ 
provided that no one licence granted by virtue of that Act may 
authorise any person to sell any beer, ale, or porter under the pro- 
visions of that Act, in any house or place other than the place 

ip) Eevonuo Act, 1862 (25 & 26 Viet c. 22), b. 16. 

( 9 ) llOeo.4&l WilL4,c.64. 

(r) 4 & 6 Will 4. c. 85. 

(«) 3 & 4 Viet e. 61. 

(0 As to the Commissioners, see note (a), p. 17, ante. 

Ill) Beerhouse Act. 1840 (3 & 4 Viet. c. 61), s. 8. 

(v) 10 Edw. 7. c. 8. 

ltd) /5uf., B. 49 (2). 

(x) Excise Licences Act, 1825 (6 Goo. 4, c. 81), s. 7. As to partuershii 

fonerally, see title Pabtnsrship. ^ 

(y) 11 Qeo. 4 A 1 '^YiU. 4, c. 64. 
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mentioned in the licence and in respect whereof the licence is 
granted (z). 

(iL) A a to Premises, 

51. No one licence taken out under or by authority of the 
Excise Licences Act, 1825 (a), by any persons except auctioneers and 
maltsters, authorises such persons to carry on tlie business men- 
tioned in such licence in more than one separate and distinct set of 
premises, such premises being all adjoining or contiguous to each 
other and situate in one place, and held togetlier for the same business, 
and of which they have made lawful entry to carry on therein 
their business at the time of granting such licence, but a separate 
and distinct licence must be taken out by all such persons to carry 
on their business in any other premises : provided that where the 
amount or rate of such licence (le[)ends upon the (quantity of goods 
made or manufactured by the persons to whom tiie licence is 
granted, such quantity is computed from the respei*tive goods only 
made or manufactured by them at the premises in respect of which 
the licence is granted, and does not iiu lude goods made or manu- 
factured by them at any other premises, for which a separate and 
distinct licence is required (^i). 

Every excise licence for the sale of any intoxicating liquor 
only authorises the person to v\hom the licence is granted to carry 
on the business mentioned therein in one set of premises, to be 
specified in the licence (0), 

Sect. 2. — Justices* Licences. 

Sub-Sect. 1. — Meetiuya for granting Justices' Licences. 

52. These may bo divided into (1) the general annual licensing 
meeting (r), (2) statutory adjournments of the annual meeting, and 
(3) special sessions, called transfer sessions. 

53. For the purpose of granting justices’ licences the licensing 
justices for every licensing district mu^t, within the first fourteen 
days of February in every year, hold a special session called the 
general annual licensing meeting (ri). 

The licensing justices must hold a meeting at least twenty-one 
days before the gimeral annual licensing meeting and appoint the 
day, hour, and place at which the general annual licensing meeting 
is to be held (e). 

54. A licensing district is a petty sessional division of a county, 
and a borough having a separate commission of the peace. Where 
a county is not divided into potty sessional divisions the whole 
county, excluding the area of any borough having a separate 


{%) Beerhouse Act, 1830 (1 1 Geo. 4 & 1 Will. 4, c, 64), 8. 10. 

(a) Excise Licences Act, 1825 (G Qeo. 4, c. 81), s. 10. 

CuBtoins and Inland Revenue Act. 1890 (53 & 54 Viet. c. S), s. 9. 

(e) As to the general power to grant licences at this meeting, eoe p. 17, ants; 
Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 5, c. 24), s. 9. 

Ibid., 8 . 10 (1). 
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commission of the peace, is deemed to be a petty sessional division(/'). 
The City of London is deemed a borough {g). 

55. The licensing justices may at any general annual licensing 
meeting adjourn the meeting to such day and place within the 
licensing district as they think fit for meeting the convenience of 
persons intending to apply for justices’ licences, and a day and 
place for at least one such adjourned meeting must be so 
appointed (h). 

Every such adjourned meeting is deemed to be a continua- 
tion of the general annual licensing meeting, and must be held 
within one month from the dale of the original meeting, and the 
first adjourned meeting must not be held on any one of the five 
days next after the date of the original meeting ; but where an 
applicant for a justices* licence through inadvertence or mis- 
adventure fails to comply with any preliminary requirements of 
the Licensing (Consolidation) Act, 1910 (t), the licensing justices 
may, upon such terms as they think proper, postpone the con- 
sideration of his application to a subsequent meeting, and if at 
that meeting they are satisfied that such terms have been complied 
with, may consider the question of the grant of the licence as if 
such preliminary requirements had been properly complied with (j). 

A meeting held for a postponed application under tiiis 
provision may be held if necessary after the date on which an 
adjourned general annual licensing meeting may bo held, and, as 
far as that application is concerned, the power of the licensing 
justices may be exercised as at an adjourned general annual 
licensing mceeting (A;). 

56. When the licensing justices have appointed the day, hour, 
and place of the general annual licensing meeting, the clerk must 
within five days send copies of notice thereof to the proper police 
officers (J), who must cause a copy to be fixed on the door of the 
church or chapel of the Church of England (//f) of any parish in 
the licensing district, or, where there is no such church or chapel, 


(/) LioensingrConsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 2 (1). 
County ** incluaes any riding, part, or division of a county having a separate 
commission of the peace and a separate quarter sessions {ibid., s. 110). The 
areas of the counties of Surrey and Middlesox are not altered for licensing 
mirposes by the Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 95 (2). 
Tlio transfer of an outlying district of a county to another county under the 
Police Act, 1840 (3 & 4 Viet c. 88), s. 2, is only for the purposes of that Act, 
and cannot transfer the licensing jurisdiction in that district to the justices 
such other county (/?. v. Woneatershire Jubtices^ Jt, v. Warwickshire JuMim, 
[1899] 1 a B. 59, 0. A.). 

(g) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), b. 2 (41. 
iS) 10(3). 

I f) 10 Edw. 7 & 1 Geo. 5, c. 24. 
iV) /6fU,8.10(4). 

il) and see It, v. Qroom^ Ex parte CMold, [190n 2 K. B. 157. 

1 1) In the metropolitan police district and in the City of London the bi gb 
constable takes the place of the police officers. 

(m) See Ormarod v. Chadwik (1847), 16 hf. & W. 367 ; Caiger v. 8i, Mary, 
lelingtcn, Vtatry (1881), 50 L. J. (li. c.) 59, 61 : and title Eoolesiastioal Law. 
Vol.Xr.,p.783. 
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on some otlicr public and conspicuous place in the parish, and the 
clerk must also cause a copy to be served on every licensing 
justice and on the holders of justices’ licences in the district, and 
on any person who has applied for a justices’ licence. 

The same procedure must be followed as respects notice of any 
adjournment of a general annual licensing meeting, but a copy of 
the notice need not be served on holders of justices’ licences or on 
applicants for justices’ licences who are not required to attend at 
the adjourned meetings (n). 

The due publication of the above notices seems to be a condition 
precedent to the jurisdiction of justices to grant licences (o). 

67. The enactment that the adjourned meetings are to be held 
within one month from the dale of the general annual licensing 
meeting is not merely directory but imperative, and licensing justices 
have no power to adjourn the hearing of an application to a day 
subsequent to the end of the statutory period (p), unless the hear- 
ing before the end of the statutory time is prevented by the dilli- 
culties of the justices themselves, and by the justices being unable 
to cope with the business ( 7 ). 

A general annual licensing meeting, or an adjourned licensing 
meeting, is quite distinct from a ** special sessions ” (/ ). 

58. At the general annual licensing meeting in each year the 
licensing justices must appoint a day, hour, and place for not less 
than four nor more than eight special Bessions (called transfer 
sessions) to be held in their district during the ensuing year, at 
periods as near as may he equally distant, and the transfer of a 
justices’ licence and the special removal of a justices’ licence cannot 
bo authorised exco[)t at transfer sessions or at a general annual 
licensing meeting (s). 

When the day, hour, and place for transfer sessions have been 
appointed, the same procedure must be followed for the purpose of 
giving notice thereof as is directed for the purpose of giving notice 
of a general annual licensing meeting (t), 

Sub-Sect. 2,— Different Kinds 0 / Grant, 

(i.) In General, 

69. The dilTerent kinds of grant which can be made at the 
general annual licensing meeting, or an adjournment thereof, areas 

(w) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
a 10 ( 0 ) ; High Constables Act, 1809 (32 & 33 Viet. c. 47), s. 3. 

fo) It. V. Jnmea (1818), 12 J. P. 202. 

Ip) It. V. Qrfium, Ex parte Cobbold, [1901] 2 K. B. 157; It. v. Bristol Licensing 
JusixetSf Ex parte Whiting (1903), 89 L. T. 474; and see Webber v. Birkenhead 
Justices (1897), 61 J. P. 004; It. v. London County Justices and Lonbn County 
Council [1893] 2 Q. B. 476, 0. A. 

(q) See It, V. London County Justices and Londm County Council, supra; R, v. 
Bristol Licensing Justices, Ex parte Whiting, su/fra, 

{r)R, V. NewcastU-on^Tyne Licensing J ustiees {\^S1), 51 J. P. 244, 0. A., 
per Lord Esher, M.R., and Fry, L.J., at p. 245 ; see also Ex parte Martin 
(1876), 40 J. P. 133. 

(«) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qco. 5, 0 . 24], 
a 22(1). 

(Q Ibid,, a 22 (2) ; as to such prooednre, see p. 22, ante. 
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Iktoxicatinq Liguoiis, 


Skct. j. follows (1) New licence (a ) ; (2) renewal (6) ; (8) removal (ordinary 
JnsticeB’ or special) (c) ; (4) transfer (d) ; (5) provisional grant of a now 
Licences, licence (c); and (C) provisional ordinary removal (/). 

(ii.) New Licertce. 

60. “A new jnsficea* licence** is a justices’ licence granted at a 
general annual licensing meeting otherwise than by way of renewal or 
transfer (f/). 

If tlie licence is not for the sale of the same kind of liquor, or 
does not contain the same conditions of sale, the licence is a new 
licence. Thus, a licence to sell spirits upon premises previously 
licensed for the sale of wine and beer only is a new licence {h), and 
where the licence previously held is a “ six- day ** licence, an applica- 
tion for a licence without the “ six-day ** condition is an application 
for a new licence (i). 

(iii.) Jicucwal, 

Renewal. 61. ‘‘The renewal of a justices* licence** means, for the pur- 
poses of the Licensing (Consfdidation) Act, 1910( j), a justices’ licence 
granted at a general annual licensing meeting by way of renewal 
of a similar licence whicdi \Yas in force in respect of the premises at 
the date of the application (y). 

Where an application is made for the grant of a licence in respect 
of pr('ini8(‘8 in respect of which a similar licence is not in force at 
the date of the application, but was in force at the date of the general 
annual licensing meeting in tlie previous year, the application is 
deemed an application for renewal, and the grant of the application 
is to he treated as a renew’al if the licensing justices are satisfied that 
the applicant had reasonable cause for not making his application 
at the previous general annual licensing meeting (y). 

application 62. A licence may bo transferred in certain circumstances from 
tmnafcrec. holder to some other person (/f), and if such transfer takes 
placo the transferee becomes a licence-holder, and can therefore 


(ff) liiconsiiig (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. o, c. 24), s, 12 (1) ; 
»oe the text, infra, 

{h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Oco. 5, c. 24), s. 16 (1) ; 
see the text, infra, 

(c) Licoiising (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 5, c. 24), s. 24; 
see p. 25, jHtat, 

((Q Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 22(1) ; 
see p. 26, pmi, 

(e) Licensing (Consolidation) Act 1910(l0Edw. 7 A 1 Geo. 5, c. 24), s. 33(1); 
see p. 30, tmt, 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), s. 33 (4) ; 
soep. Sl,pe6t. 

(g) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Oco. 5, o. 24), s. 12 (1); 
Bco^tne text, itfra, and p. 26, fmt, 

(A) Marwick v. CWlin (1874), L. R. 9 Q. B. 609. 

(t) li, Y, Vrewheme Lictniing Jui^tices (1888), 21 Q. B. D. 85, C. A, ; followed 
in EUii Y, Lincoln Licensing Justices (188S), 52 J, P. 88. 

(fj Licensing (Consolidution) Act, 1010 (10 Edw. 7 A 1 Geo. 5, c. 21), 
•. 16 ( 1 ). 

{k) See p. 26, potU 
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apply for a renewal of his licence at the next general annual licensing 
meeting. 

If a new tenant comes into the premises and applies for a 
licence at the general annual licensing meeting, or an adjournment 
thereof, such new tenant may apply for the renewal of the old 
licence (Z). 

63. A licence is not a “renewal” unless a licence in respect of 
the premises existed during the year before the application for such 
renewal (w). 

64. If a provisional grant of a licence has been obtained, and 
there has been no order making such provisional grant final, the 
provisional licence may be renewed, even though tlje premises have 
been completed and an application to the licensing justices for an 
order declaring the licence final has been made and refused; hut 
the renewed licence will still be provisional only (a). 

(iv.) Remoralf Ordinary or SpcriaL 

65. The removal of a justices* licence is its removal from the 
premises in respect of which it was granted to other premises (o). 
Such removal may, sul)ject to certain limitations, bo authorised by 
the licensing justices at their discretion, either on an application 
for the purpose made on any ground (called an ordinary removal), 
or on an application made on the special ground (and called a special 
removal): (1) that the licensed premises are or are about to be 
pulled down or occupied under an Act for the improvement of 
highways, or for any other public purpose; or (2) tliat the licensed 
premises have been rendered unfit for use for the business there 
carried on under the licence by fire, tempest, or other unforeseen and 
unavoidable calamity (p). 

(/) R. V. Market Rosworih Licensing Justices (1887), 56 L. J. (m. C.) 90 ; St/mona 
▼. Tlcd/ziore, [1894] 1 Q. 13. 401 ; and see Leeds Corporation v. Ryders [1907] 
A. C, 420; R. v. Lirerpool Justices (18813), 11 Q. B. D. 638, 0. A. 13ut Bee 
the remarks of Lord Ksheb, M.R., upon the use of the word “ renewal ” in his 
judgment in JR. v. Liverpool Justices, supra, in Prve v, James, [1S92J 2 Q. 13. 
428, C. A., at p. 433, and R, v. West Riding of Yorkshire Justices, Ex parte lliU 
(1895), 59 J. K 278, per Cave, J. 

(m) Ex parte Tarhaih (1874), 31 L. T, 613, per Blackhttun, J. Formerly 
it made no difference that the old tenant had not given up possr^Hsion 
to the owner, and that the owner had applif)d at the next general annual 
licensing meeting after he had regained possession, but probably the now 
provision as to the definition of renewal (see p. 24, ante) makes a diiteroiico in 
this respect {Ex parte Tarhaih, supra). Formerl^y, also, if a liceuHee became 
personally disqualified or had his licence forfeited in such a way as to bring tho 
case within the provision corresponding to the Licensing (Consolidation) Act, 
1910 (10 £dw. 7 A 1 Geo. 5, c. 24), s. 87, and an applicant on behalf of tho 
owner obtained a temporary authority to sell under that provision, hut failed in 
the further application to the next special sessions, a subsoqiicnt application at 
the next general annual licensing meeting could not be made for the renewal 
of the licence {Stevens y. Qreen (1889), 23 Q. B. D. 143), but apparently the 
new definition of renewal (see p. 24, ante) has altered this. 

(n) R, y. London County Justices (1889), 24 Q. B. D. 341 ; as to provisional 
grants, see p. 30, post, 

. ^o) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, o. 24), 

( p{ 1 hid. , B. 24 (2). As to a private building scheme, see JS. v. Northumberland 
Justica (1870), 43 J. P. 27L 
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66. An ordinary removal may be authorised to any premises 
within the same licensing district as the already licensed premises, 
or to any premises wititin a licensing district within the same 
county, by the licensing justices of the district to which it is 
desired to remove the licence (q). 

A special removal may be authorised to any premises within the 
same licensing district as the already licensed premises, being in 
the opinion of the licensing justices fit and convenient premises for 
the purpose (r)* 

67. Justices cannot make an order for an ordinary removal 
unless they are satisfied that no objection to tlie removal is made 
by the owner of the premises from which the licence is to be 
removed, or by the holder of the licence, or by any other person 
whom the justices may determine to have the right to object to the 
removal (/i). Subject as aforesaid, the licensing justices have the 
same power to make an order for removal as they have to grant 
new licences (f). 

But if an application is made for a new licence by the licensee of 
other premises, who undertakes to give up his licence for sncli other 
premises if his application for a new licence is granted, this is not 
an application for a removal,** and the justices have jurisdiction 
to grant the licence in the face of an objection by the owners of the 
other premises (a). 

68. If the application is made for a special removal the 
applicant must have been duly licensed in respect of the premises 
pulled down ; he has no right to make tlie application if he held only 
a temporary authority to sell intoxicating liquors at the time when 
the house was pulled down, or even if he had obtained, sub- 
sequently to the house being pulled down but prior to his application 
for a special removal, a transfer of the licence (Jb). 

(v.) Transfer. 

69. “ The transfer of a justices* licence ** is the grant of a 
justices* licence in respect of certain premises to one person in 
fiuhstitiuion for another person who holds or has held the 
licence (c). 

{a) Licensing (Consolidutioo) Act, 1910 (10 £dw. 7 A 1 Geo. 6, o. 24), 
1. 24 (a). 

» / hid., B. 24 (4). 

IbUL, B. 26 (a), 

(Q / bid.. 8. 26. 

fal Ltmhy v. Lnctm A Co,, [1899] A. C. 222. 

1 6 ) R. V. West Riding of Y*>rk8hite Jtfsticee, Ex parte Shaw, [1808] 1 Q. B. 503. 
(c) Lioeiieing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 23 (1). ^ ** Transfer,” as used in the Licensing Act. 1872 (35 & 36 Viet. c. 94), 
8. 40 (2), included only those cases naineil in the Alehouse Act, 1828 (9 Geo. 4, 
0. 61), 8. 14, in w^ich the transferor was the applicant (R, y. Wiltshire 
(lU'ahurg Division) Licensing Jttsticcs (1893), 9 T. L. B. 185 ; iZ v. Hughes. [1893] 
2 Q. B. 5^40), but the distinction between those cases in which the applicant is 
the transferor and those in which the applicant is the transferee became 
unimportant, having record to the Licensing Act, 1902 (2 Edw. 7, a 28), 
8 . 16 (3) ; see now the Licensing (ConsolidaUon} Act, 1910 (10 Edw. 7 & 1 
Qeo. 6, c. 24), 8. 23. 
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70 . An application for the transfer of a justices’ licence may 
be allowed or refused by the licensing justices in the exercise of 
their discretion, subject as follows: — It can only be granted in 
the following cases, and in each case only to the persons slated, 
namely: (1) Incase of the death of the holder of the licence, a 
transfer to his representatives or to the new tenant or occupier of 
the premises ; (2) in case of the incapacity of the holder of the 
licence to carry on business thereunder owing to sickness or other 
infirmity, a transfer to his assi^ma or to the new tenant or occupier 
of the premises ; (3) in case of the bankruptcy of the holder of the 
licence, a transfer to his trustee or to the new tenant or 
occupier of the promises ; (4) in case of occupation of the premises 
being given up by the holder of ihe licence or his representatives, 
a transfer to the new tenant or occupier of the premises, or to the 
person to whom the representatives or assigns have, by sale or 
otherw ise, bond fide conveyed or made over the interest in the 
premises ; (5) in case of wilful omission or neglect of the 
occupier of the premises, who is about to quit them, to apply 
for a renewal of the licence, a transfer to the new tenant or 
occupier ; (0) in cases where the owner of the licensed premises, 
or some person on his behalf, on the forfeiture of the licence, 
or the personal disqualification of the holder of the licence, has 
obtained temporary authority under the Licensing (Consolidation) 
Act, 1910 (J), to carry on business until the next transfer sessions 
and applies for a transfer at those sessions, a transfer to the owner 
or any person applying on his behalf, which may be granted 
as if the licence to be transferred were, notwithstanding forfeiture, 
still valid {d). 

It is n(^t necessary that the licensed person should give up 
possession to the landlord ; the ordinary case of a transfer from one 
tenant to another is included (^). 

71 . In addition to the occurrence of circumstances which gives 
jurisdiction to transfer a licence, the transferee must be a fit and 
proper person in the opinion of the justices to be the holder of ihe 
licence (/). 


72 . If any of the events occur which give jurisdiction to 
grant a transfer, justices may grant it even after the expiration 
of the last licence (f/). In other words, their jurisdiction depends 
on the happening of certain events and does not depend on the 
date when the remedy is sought (h). But if a licensed person 
applies at the general annual licensing meeting for a renewal of 


(d) Licensing (Consolulation) Act, 1910 (10 Eilw. 7 & 1 Geo. 6, c. 24), 
B. 23 (2) (li), Sched. IV. Seo Stfveus v. Green (1889), 23 Q. B. D. 143, //cr 
Cave, J., at p. 147. 

{e) It. V. MifWesex Jnstives (1871), L. B. 6 Q. B, 781, per Mkllor, J., at 
p. 784 ; and see Mr. Poland’s arguirjent, as reported 40 L. J. (m. 0.) 184. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
B. 23 (2) (b). 

(isr) It, V. Livtrpool Justiree (1883), 11 Q. B. D. 038, 0. A., overruling Ex parte 
Todd (1878), 3 Q. B. D. 407, and White v. Coquetdale Jaeticee (1881), 7 
Q. B. D. 238. 

42 !^^ Justkee, eupra; Baldwin r, Dover Jueticee, [1892] 2 Q. B. 
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his licence, which is refused, and continues in occupation until after 
the date when bis licence expires, a new occupier cannot obtain a 
licence at special sessions CO- 
TS. If for a number of years prior to an application for a 
transfer no intoxicating liquor has been sold on the premises in 
question, and the licensee has not occupied them, justices have 
no power to grant the transfer (k). 

74. If a duly licensed person dies before the expiration of his 
licence, leaving no personal representatives or heir-at-law, and the 
landlord thereupon comes into possession of the licensed premises 
and puts in a new tenant, the new tenant may obtain the grant of a 
licence apparently upon the ground that the dead licensee has in 
these circumstances given up occupation of the licensed premises (Q. 

75. If a licence has been granted which for some reason is 
void, as, for example, because the person to whom it was 
granted has been convicted of felony, justices cannot grant a 
transfer of such licence to another person, although properly 
qualified (m). 

76. Where a licence-holder is convicted for permitting his 
premises to he a brothel, or for some other olTence, upon conviction 
lor which the licence becomes void, though a renewal of the licence 
cannot be obtained, yet justices may grant a transfer to a new 
tenant if the old licence-holder removed or gave up possession 
before such conviction. But they have no power to make such a 
grant if the licence-holder did not yield up possession until after 
conviction (n). 

77. If a licence has been granted by way of renewal at a 
general ani^ual licensing meeting to an applicant upon an under- 
standing that he shall not sell excisable liquor under it, the licensing 
justices have power in certain circumstances to grant a transfer 
to a new tenant (o). 


Aggigninent 78. If the licensee yields up possession of and assigns the 
to new tenant licensed premises to a new tenant bv*fore the expiration of his 
expiration of licence, the justices may grant a transfer, even though the old 
lioenoe. tenant has applied for and been refused a renewal of his licence at 
the general annual meeting (p). If a licensee yields up possession 
before the expiration of his licence, whereupon a new tenant 
applies for a transfer, which is refused, if another new tenant 


(•) 8imf>kin r. liirmitujham Jmticei (1872), L. B. 7 Q. B. 482; R, v. Londm 
County Justves, [19011] 2 K. B. 19. 0. A. 

(k) R, V. Ci4ham, [1898] 1 Q. B. 802. 

ll) DavUa v. Evana (1898), 77 L. T. «88. 

rm) R, V. Vine (1875), L. R. 10 Q. B. 195. 200. 

(n) Soo the Liceiising (CJonsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5. c. 24). 
•. is (2Wa). Sched. IV. 

(o) ITiigon V. Crewe Juaticea, [1905] 1 K. B. 491 ; but eoe 7?. v. ]Voofhouaf^ 
n906] 2 £. B. 501, 0. A., and especially the judgment ol Fletcheu Moulton, 
L.J., at p. 531. See also R* v. Wut Riding of Yorkahire Justicee, Ex parte Bhaw^ 
[1898] 1 a B. 503. 

(p) R. V. Middkm Juaiicea (1871), L. R. 6 Q. B. 7S1. 
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applies at the next general annual licensing meeting for a rene^^al, 
which is also refused, the justices may nevertheless grant a 
transfer to a third new tenant who subsequently applies at special 
sessions (q). 

If a licensee yields up possession before the expiration of his 
licence, and a new tenant applies (also before the expiration of the 
old licence) for a transfer which is refused, and then applies for a 
new licence at the general annual licensing meeting, which is refused, 
the licensing justices cannot refuse to hear a subsequent applica- 
tion for a transfer by a second new tenant (r). 

But if a new tenant applies at the general annual licensing 
meeting for a renewal, which is refused on the merits, the same 
new tenant cannot afterwards apply for a transfer («). So where a 
licence-holder gives up possession to a new tenant, and then on 
behalf of and with the assent of the new tenant applies at the 
general annual licensing meeting for a renewal, which is refused 
upon the merits, a transfer cannot afterwards be granted to the 
same new tenant (0* 

79. One new tenant having applied for and failed to obtain a 
transfer, a second, third, fourth etc. new tenant may come in, each 
of whom may in turn apply (u). 

80. If a now tenant obtains a transfer before the expiration of 
the old licence, and neglects to apply for a renewal at the ensuing 
general annual licensing meeting, he cannot again apply for a 
transfer to himself (x). Where, however, a transfer is refused, and 
an appeal to quarter sessions is dismissed, subject to the statement 
of a special case, and before the High Court decides the special case 
a new licensing year has begun, a transfer may be granted to the 
same tenant upon a second application (y). 

81. If a licensee gives up possession before his licence expires, 
and a new tenant enters into possession, and applies, before the 
expiration of the licence, for a transfer, which is refused, and the new 
tenant being about to quit the house at the time of the next general 
annual licensing meeting does not apply for a licence, justices are 
entitled, subsequently to such general annual licensing meeting, to 
grant a transfer to another new tenant (z). 


( 9 ) Baldwin v. Dover JuetkeSf [1892] 2 Q. R. 421. 

M B, V. Upper Ooldcroaa Justices (1889), 62 L. T. 112. 

m li. V. West Biding of Yorkshire Justices, Ex parte Hill (1895), 69 J. P. 278. 

(<) B, V. Taylcyr (1872), L. B. 7 Q. B.487. 

(m) Ex parte Toad (1878), 3 Q. B. D. 407, per Manisty, J., and Cockhxjun, 
C.J., at p. 411 ; see also R, v. Liverjml Justices (1883), 11 Q. B. D. G38, 0. A. 

(*) B, V. Powell, [1891] 2 Q. B. 693, 0. A. 

iy) B. V. Wethy (1890), 54 J. P. 183. 

\z) B, Y. Liverpool Justices (1883), 11 Q. B. D. 638, C. A. The decision in this 
oa^ was based upon the ground that “ the occupier,” namely, the tenant who 
entered into possession in June, ” being about to quit the same,” had wilfully 
omitted or had neglected to apply at the general annual licensing meeting, or 
at any adjournment thereof, for a licence to continue to sell ” excisable liquors ; 
and in order to meet the contention that such tenant, not being a person who 
had previously held a Bcence, could not apply for ” a licence to continue 
to sell,” it was said that such tenant would have been entitled to apply for a 
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82. A licence to a woman continues valid although she marries 
and makes no agreement to carry on the business separately 
from her husband ; and the husband may apparently obtain a 
transfer (a). 

83. If a licence has been granted upon a condition embodied in 
the licence that the licence should be given up upon the licensee 
leaving the premises, this condition does not take away jurisdiction 
to grant a transfer to another person {h), 

84. For the purpose of preventing repeated applications for the 
transfer or special removal of a justice’s licence, the licensing 
justices may, at the general annual licensing meeting, make 
regulations determining the time which must elapse after the hear- 
ing of one application for the transfer or special removal before 
another such application may be made in respect of the same 
premises. ]5ut the justices may, for good cause shown, dispense 
with the observance of these regulations in any particular 
case (c). 

The special provisions of the Licensing (Consolidation) Act, 1910, 
affecting the renewal of an old on-licence, apply also to the transfer 
of an old on-licence (d). 

(vL) Provisional QranU 

85. Any person interested in premises about to be constructed, 
or in the course of construction, for the purpose of being used as 
a house for the sale of intoxicating liquors to be consumed on the 
premises, may apply to the licensing justices and to the confirming 
authority for the provisional grant and confirmation of a licence in 
respect of those premises; nnd the justices and confirming authority, 
if satisfied with the plans of the house submitted to them, and that 
if the premises had been actually constructed in accordance with 
those plans they would, on application, have granted a licence in 
respect thereof, may make a provisional grant and order of con- 
firmation accordingly (c). 

86. A provisional grant and order of confirmation is of no 
validity until declared to be final by an order of the licensing 
justices, made after such notice has been given as may be required 
by the justices at a general annual licensing meeting or transfer 
sessions. The declaration must be made if the justices are satisfied 


•• renewal ” at the general annual licensing meeting, and might, therefore, have 
applietl for “a licence to continue to sell.” It is to be noticed, however, that 
the attention of their Lordships docs not ap]>oar to have been called to the 
fact that the case came within the enactment because the licensed person had 
removed or yielded up possession before the exjnration of his licence, and that 
the applicant in November might, therefore, apply as a new tenant under 
another provision of the same enactment. 

(o) Haztll v, Middldon (1881), 46 J. P, 640. 

[b) Oldham Justkes v. dee (1902), 86 L. T. 389. 

fc) licensing (Consolidation) Act, 1910 (10 Edw, 7 A 1 Geo. 6, o. 24), s. 28. 
(o) For these, see p. 63, [mt 

(e) Licensing (Oousobdation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 33 (1) 
As to the necessity of ooufirmation and the confirmation authority, see p. 60,^ 
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that the house has been completed in accordance with such plans as 
aforesaid, and are also satisfied that no objection can be made to 
the character of the holder of the provisional licence (/). 

87. If justices make a provisional grant of a licence on the 
understanding that some more suitable site will be found, but the 
order is drawn up as for the proposed site, and a confirmation of 
the provisional grant is obtained upon the same understanding, 
and the justices do not afterwards assent to any other site, it 
appears that, if the applicant builds on the site originally suggested, 
he may be entitled to have the provisional grant made final ( 9 ). 

Justices are bound to make the order final if the building is in 
substantial accordance with the plans (h). 

88 . A provisional grant of a licence may be renewed (i). 

89. The power to make a provisional grant of a licence for the 
sale of intoxicating liquors extends only to on-licences (k), 

(vii.) Provisional Order for Removal, 

90. An application may be made for a provisional order 
sanctioning the removal of a licence if the premises to which it is 
desired that the licence should be removed are about to be 
constructed or in the course of construction ; but the provisional 
order sanctioning removal is of no validity until declared to be final 
by an order of the licensing justices made after such notice has 
been given as may be required by the justices at a general annual 
licensing meeting or a special licensing session. The declaration 
must be made if the justices are satisfied that the house has been 
completed in accordance with the plans (1), and are also satisfied with 
the character of the holder of the provisional order sanctioning 
removal (m). 

Sub-Sect. -Duration of Licences, 

91. A justices’ licence is, unless it is previously forfeited or 
becomes void under some statutory provision, in force from the 5 th 
April after the granting thereof for one year next ensuing and no 
longer, or, in the case of a licence granted for a term, until the 
expiration of the term(n) : a licence granted by way of transfer or 
special removal continues in force only until the 5th April following 
the day on which it is granted (n). 

(/) Licensing (ConsolMation) Act, 1910 (10 Edw.7 & 1 Goo. 6, c. 24), a. 33 (2): 
£. V. Powna/l (1S90), 63 L. T. 418, per Lora Coleridqe, O.J. 

(v) V. (^ox (188-1), 48 J. P. 440 ; but the case ia au unsatisfactory one and 
is confused by a quosition of bias on the part of one of the justices, who refused 
to make the order final. 

(h) R, V. London County Justices (1889), 24 Q. B. D. 341 ; R, v. PownaH, 
supra, 

(t) R. y. London Coantif Justices, supra, per Lord Coleridge, C.J., at p- 345. 

(A) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24) s. 33 (1), 

(/) As to the plans, see p. 30, ante, 

s (Consolidation) Act, 1910 (10 Edw. 7 9t 1 Goo. 5, a 24), 

‘ (») im,, B. 41. 
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92. The licensing justices may, if they think fit, instead of 
granting a new on-licence as an annual licence, grant the licence 
for a term not exceeding seven years, and where a licence is so 
granted for a term, any application for a re-grant of the licence 
on the expiration of the term is treated as an application for the 
grant of a new licence, not as the application for renewal, and during 
the continuance of the term the licence does not require renewal, 
and any transferor special removal of the licence has effect, subject 
to any conditions attached thereto on the grant, for the remainder 
of the licence ( 0 ). 

93. The power to grant a new on-licence for a term includes 
power to make a provisional grant of such a licence, and such a 
grant may he for a term of seven years from the date when such 
provisional grant is declared to be final ( 2 )). 

94. A licence granted for a term may (without prejudice to any 
other provisions as to forfeiture) bo forfeited, if any condition 
imposed is not complied with, by order either of a court of summary 
jurisdiction, made on complaint {q), or, if the holder of the licence is 
convicted of any offence committed by him as such, by the court by 
whom he is convicted (r). 

Scjd-Seot. 4 . — Extent of Licence : Premtses covered* 

95. If alterations or additions have been made in licensed 
premises, a question may arise as to the identity of the old and the 
new premises, and consequently whether a renewal of the licence 
can be granted. 

The identity of premises before and after additions and 
alterations seems to be a question of fact for the justices, who ^ve 
a considerable latitude in deciding what extent and kind of altera- 
tions constitute merely accessory improvements and what substan- 
tially new premises (a). 

( 0 ) Licensing (Omsolidation) Act, 1910 (10 Edw, 7 & 1 Geo. 6, c. 24), s. 14 (2). 
•‘Old on-licences” are described Sched II., as justices* on-licences wluch 
were in force on the loth August, 1904, including (1) licences grunted by way 
of renewal of a licence so in force, and (2) licences which, though not in force 
at that date, had been before that date provisionally granted and confirmed under 
the Licensing Act, 1874 (37 & 38 Viet. c. 49), s. 22, in cases where the provisional 
grant and oraer for confirmation was subsequently declared final, wht'ther the 
ucence continues to be held by the same ^rson or has been or may trans- 
ferred to any other person or persons. But the expression •* on-licence ** here 
used does not include licences for the sale of wine alone or sweets alone. 

(j?) R, V. JohmUme, [1906] 1 K B. 228, 

(9) As to the general procedure by complaint, see title Magisthates. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 14 (4). 

(•) See R. V. Smith (1866), 16 L. T. 178; Malwn v. Gashell (1878), 42 J. P. 
682; R* V. Rajjke (1876), 1 Q. B. D. 207; R. v. Pt^wnall (1890), 63 L. T. 418 ; 
Bedlam v. WitUhiret R, v. Hampshire Justices (1879), 44 J. P. 72; R* v. Shrjjitld 
Justices (1899), 63 J. P. 695, 0. A.; see also judgments of Lawrance and 
Collins, JJ., in R. v. Bradfitrd Justices (1896), 74 L. T. 287; but compare 
Deer v. BelU Deer v. Cheshire (Fftimif Division) Licensing Justices (1896), 64 ll J. 
(IL 0.) 86. 
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Justices may insert into a renewal a clause prescribing the 
metes and bounds of the licensed premises (t). 

If licensed premises have been altered, the justices must, upon 
application for the renewal of the licence, decide whether the 
premises, as altered, are or are not still the same premises as 
before, and must not grant a licence in such a form that the person 
to whom the grant is made is unable to tell whether his renewal 
has been granted or refused (a). 

Sub-Sect. 5 . — Structure of Licensed Premises. 

(i.) Consent to Alterations. 

96. No alteration in any licensed premises in respect of which 
a justices* on-licence is in force, which gives increased facilities for 
drinking, or conceals from observation any part of the premises 
used for drinking, or which affects the communication between the 
part of tlie premises where liquor is sold and any other part of the 
premises, or any street or other public way, must be made without 
the consent of the licensing justices either at the general annual 
licensing meeting or at transfer sessions {]b). The licensing justices 
may, before giving their consent, require plans of the proposed 
alterations to be deposited with their clerk at such time as they may 
determine (c). If any such alteration is made, save under the order 
of some lawful authority, without such consent, a court of summary 
jurisdiction, on complaint, may by order declare the licence to be 
forfeited, or direct that, within a time fixed by the order, the 
premises shall be restored to their original condition (d). 


(ii.l Alieration ordered ly Justices upon Renewal. 

97. On any application for the renewal of a justices’ on-licence, 
the licensing justices may require a plan of the premises to be 
produced before them, and to be deposited with their clerk, and on 
renewing any such licence they may, by order, direct that, within 
a time fixed by the order, such alterations as they think reasonably 
necessary to secure the proper conduct of the business shall be 
made in that part of the premises where intoxicating liquor is sold 
or consumed (c). If any such order for structural alteration is 
made and complied with, no further requisition for the structural 
alteration of the premises can be made within the next ffve 
years (/). If the licensed person makes default in complying with 
any such order, he is liable, on summary conviction, to a fine 


(<) Stringer v. Huddersfield Justices (1876), 33 L. T. 668. Whether after such 
metes and bounds have been prescribed any addition is necessarily excluded 
from the effect of the licence seems doubtfm; see judgments of Quain and 
Mellor, JJ., as reported in S. G. 40 J. F. 22, 23. 

(a) R. Y. Bradford Justices (1896), 74 L. T. 287. 

[h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24), 
s. 71 (1). 

Ibid., B. 71 (2). 
lUd., 8. 71 (3). 

Zhfd., B. 72 (1). 

Ibid., B. 72 (3), 

H.L.— ivni. C 
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not exceeding 20<. for every day daring which the default 
continues (y). 

98 . The alterations which may be ordered under this power 
re confined to structural alterations, and the provision does not 
uthorise the justices to order the licensee to conduct Ids business 

in a particular way, such as that a particular door should not be 
used for trade purposes (/i). 

If, however, the alterations ordered are structural the power to 
order such alterations is not confined to parts of the premises 
where liquor is actually sold or consumed (t). 

99 . Justices have no power to make an order for alterations 
upon an application for the transfer of a licence {k). 

Sub-Seot. 6.— FF/iaf Justices can grant Licences, 

(i.) In Counties, 

100. In counties, as respects a licensing district being a petty 
sessional division of a county, the licensing justices are the justices 
acting in and for the petty sessional division (Z). 

(ii.) In Lufoughs, 

101 . In a borough which is a licensing district (la) the licensing 
justices are (1) in a county borough, for all purposes, the borough 
licensing committee (n) ; (2) in a borough not being a county borough, 
and having at the time appointed (o) for the appointment of the 
borough licensing committee ten or more justices (whether disquali- 
fied from acting under the Licensing (Consolidation) Act, 1910 (p), 
or not), the borough licensing committee, so far as respects the 
grant of new licences and ordinary removals, and, for other 
purposes, the borough justices; in a borough, not being a county 
borough, and not having ten justices acting at the same time, for 
all purposes, the borough justices (q). 


(y) Licensing (Consolidation) Act, IV 10 (10 Edw. 7 & 1 Geo. d, c. 24), s. 72(4). 
As to the enforcement of orders made by courts of summary jurisdiction, see 
title hJjtOlSTBATES 

(h) Smith V. Portsmouth Justices y [1906] 2 K. B. 229, C. A. 

(f) Bushell V. Hammond^ [1904] 2 K. B. 663, C. A Structural alterations, 
including the rearrangement of the bar, ordered by the licensing justices upon 
renewal of the licence, are improvements within the meaning of the Setued 
Laud Act, 1882 (45 & 46 Viet. o. 38), s. 21, as extended by the Settled Land 
Act, 1890 (53 & 64 Viet. c. 69), s. 13, on which capital moneys may be expended 
with the sanction of the coui't {Be Qurneg^s Marriage Setilemeht, Sullivan y. 


[1907] 2 Ch. 496). 




I, V. Merioneth Justires, Ex parte Kishey (1908), 99 L. T. 89. 

(Q Lioeniing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, e. 


24), 


(m)^^t is, in a borough haying a separate commission of the peace {ibid.y 


•.nm 

(n) For this purpose the City of London is deemed a oounty borough 
(Licensing (Consolioation) Act, 1910 (10 Edw. 7 & 1 Gtoo. 6, c. 24), s. 2 (4)). 

(o) See the text, ti^ro. 

' 10 Edw. 7 ft 1 Geo. 6, 0 . 24. 

Ihid., a. 8 (3) (a). As to justioes of the peace generally, see title 


3 ‘ 
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102. The borongb licensing committee must he appointed by 
the borough justices during the last fortnight in January in every 
year. It must consist of such number of borough justices as the 
appointing justices determine, not being less than seven in a county 
borough, and not being less than three nor more than seven in any 
other borough. The quorum is three. Members of the retiring 
committee may be reappointed, and retiring members may continue 
to act until their successors are appointed (r). 

103. Beyond the limits of the jurisdiction of the metropolitan 
police courts a metropolitan police or stipendiary magistrate may 
act as one of the justices empowered to grant or confirm licences 
so far as regards any licensing district wholly or partly within his 
jurisdiction (s). 

104. The justices of the county have not any authority as 
licensing justices in any of the principal Cinque Ports (t\ or 
in the two ancient towns (tt). In those ports and towns the 
justices of the port or town are the licensing justices, and the 
corporate and non*corporate members and liberties of any of those 
ports or towns, not being within the limits of a borough having a 
separate commission of the peace, are treated as part of the port 
or town (v). 

The justices of the five boroughs of Hastings, Sandwich, 
Dover, Hythe, and Bye have all the jurisdiction, powers, and 
authorities of justices for a county relating to the granting of 
licences or authorities to persons to keep inns, alehouses or 
victualling houses or to sell excisable liquors by retail within any 
of the corporate or non-corporate members or liberties of the five 
boroughs respectively, not being within the limits of a borough 
having a separate commission of the peace (u;). 

Sub-Sect. 7. — Procedure of Licensing Justices, 

105. Any power or duty of licensing justices or justices acting 
in or for a borough, including a county borough, whether those 
justices are described as the whole body of justices or otherwise, 
may be exercised or performed by a majority of justices present at 
a meeting assembled for the purpose (a). 


ir) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 3. 
m Licensing Act, 1S72 (35 & 36 Viet. c. 94), s. 39. 

(<] Hastings, Sandwich, Dover, Hythe, and Romney : and see title Courts, 
Vol. IX., pp. 127-129. 


(tt^ WincheLea and Rye. 

(v) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 2 (5); 
and compare the Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 64), s. 24, which 
deals with offences. 

{w) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 248 (1), (4). Ofher 
enactments relating to the Cinque Ports are Cinque Ports Act, 181 1 (51 Geo. 3, 
c. 36) ; Cinque Ports Act, 1855 (18 & 19 Viet. o.48) ; Municipal Corporations Act, 
1882 (45 & 46 Viet. c. 50), s. 256 ; Municipal Coiporations Act, 1883 (46 ft 47 
Viet. 0 . 18), S8. 13, 14 ; Statute Law Revision Act, 1883 (46 ft 47 Vici a 39), 
Sched. ; Local Government Act, 1888 (51 ft 62 Viet. c. 41), s. 48 (4). 

(a) Incensing (ConsoUdAtion) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24]^ 
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The majority of the justices who are present, that is, who hear 
and consider the case, not the majority of those w’ho vote in the 
decision, determine the question. Hence the whole number of 
justices present must be counted in order to see if there is a 
majority in favour of the application being granted (b). 

If the justices are equally divided, they may ai>parently adjourn 
the hearing to another day, wlien other justices may be present (c), 
but the chairman has no casting vote (d). If there is not 
a majority in favour of the application, then the application is 
deemed to be refused (e). But if, after a vote of the justices 
present has been taken, it appears that they are equally divided, 
but a majority accepts a decision in accordance with the view 
of the chairman, such a decision is valid, and the High Court will 
not interfere (/). 

106 . Every licence must be signed by the majority of the 
justices who are present when the licence is granted, or sealed 
or stamped with an official seal or stamp, in such form as the 
licensing justices may direct, affixed under their authority, and 
verified in each case by the signature of their clerk. Any seal 
or stamp purporting to be so affixed and verified must be received 
in evidence without further proof (g). 

107 . On any application for the grant (either as a new licence 
or by way of renewal, or transfer), or removal of a justices’ licence, 
the licensing justices must have regard to any entries in the register 
of licences relating either to the person hy whom, or to the premises 
in respect of which, the licence is to be held (/<)• 

All evidence must be given in open court (i). 

All evidence upon an application by a licence-holder for the 
renewal of his licence must be taken on oath {k), even ii the 
objection to the renewal is started by one of the justices them- 
selves (0* 

It is not clear whether justices must act only upon the sworn 


(ft) Qartvn v. Southampton Licensing Justices (1S93), 9 T. L. 11. 430, per 
curiam, 

(c) QeeJJodmin v. IVai Ugen (1748), 2 Bott'a Poor Law, by Coust (Gth ed. by 
Piatt), 766 j lt,y, Belton (1848), 11 Q. 15. 379; compare Bagg v. Colguhoun, 
[1904] 1 K. B. 654. 

(d) Jtt, T. Rogers (1892), 66 J. P. 183 ; aud see R, y. Fladbury (Inhabitants) (1839), 
10 Ad. & EL 706. 

(e) Oarton v. Southampton Licensing Justices, supra, 

(/) R,y, Rogers, supra, 

yg) LioensiDg (Cousolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, c. 24), s. 43 
(1), (2). As to forgery of licence, see p. 129, post, 

Lioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 6, c. 24), s. 62. 

(t) i7. Y. ReMitch Justices (1885), 2T. L. H. 193; and see R, v. Newcastle^ 
upon^Tyns Licensing Justicss (1887), 3 T. L. K. 351, C. A., per Lord Esueii, M.B. 

(2;) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, o. 24), 
B. 16(6); R, V, Kales, Kales y, Fhilpmtts (1880), 42 L. T. 7.35 ; aud see R, v 
Newcastle-upon-Tyne Licensing Justices, supra, per Lord Eshek, M.R., who 
seems also to have said that all evidence taken at special sessions must be upon 
oath, and the parties must haye an opportimity of questioning the witnesses 
upon oath. 

(f) Oascoynt y. Bisl^ (188$), 36 W. JL 606. 
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evidence and not upon their own local knowledge (m). But pro- sect. 2. 

ceedin^s upon an application for renewal will not be invalidated Justiceg’ 

if the justices have become acquainted with the general circum- Licences, 
stances of the case, and use that information to bring to the minds 
of persons before them the points they have to deal with(w). 

Facts may, however, be admitted ( 0 ). 

Upon an application for a new licence justices may decline to 
hear evidence in opposition to the grant of such licence if the 
witness refuses to give it upon oath (p). 

108. Upon an application for the renewal, or the transfer, of Objection to 
a licence, if objection is taken to the renewal or transfer upon application, 
certain grounds(q), the question for the justices to consider is not 
whether they will grant or refuse the application, but whether they 

will grant it or refer it for the consideration of the compensation 
authority (r). They cannot refer an application without some 
evidence («) in support of the objection to the renewal of the 
particular licence in question (a). But if such evidence is given, as, 
for example, that the house is one which it is undesirable to licence 
in tlie public interest, that the public will suffer no inconvenience 
if it be closed, or that owing to its situation the police are 
unable to exercise proper supervision over it, or that it is a small 
house with a diminishing business, the justices can refer the 
question of the renewal of its licence to the compensation 
authority (b), 

109. Where the licensing justices refer the question of the statement in 
renewal or transfer of a licence to the compensation authority (c), 

those justices must grant the renewal or transfer of the licence in application 
accordance with the terms of the application, but must insert in beingrcferrod. 
the licence or transfer a statement as to such renewal or transfer of 
the licence being provisional (d). 

110. In the case of an application for the transfer of a justices* Parties who 
licence the person, if any, holding the licence, and the person to *‘*'*^“^ 
whom it is proposed that the licence shall be transferred, must 

(m) It, V. Howard^ f 1902] 2 K. B. 303, 0. A., the Court of Appeal not deciding 
the question, although the Divisional Court (see S. C. (1902), 18 T. L. B. 614) 
had done so. 

(n) R. V. Howard, [1902] 2 K. B. 363, C. A. 

(0) See R, V. Kent Juatkes (1877), 41 J. P. 283. 

fp) R, V. Sharman, Ex parte Denton, [1898] 1 Q. B. 678. 

19) For these, see p. 43, post, 

(fl As to the compensation authority, see p. 68, pjoat, 

M Which must be on oath if the licence-holder is applying for the renewal 
of ms licence (Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, c. 24), 

8 . 16 ( 6 ) ). 

(o) R, V. Tolhurst, Ex parte Farrell, R, v. Cox, Ex parfe West, [1905] 2 K. B. 

478; Raim y, Southampton Justices, [1904] 1 K. B. 430 (decided when licen'sing 
justices had power to refuse a renewal on the ground of non-requirement). 

(fc) See R, y, Drinhoater, Ex parte Conwaft (1905), 22 T. L. B. 12, 0. A. ; R, v. 

Johnson, Ex parte Whitmore (1906), 71 J. P. 69. 

(e) Under Lioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 6, 0. 24), 
s. 19 (a 

(d) Licensing Buies, 190A rr. 41, 44 (Statutory Boles and Orders, 1904. 
pp. 266, 274). 
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But. 1 attend the transfer sessions at which the application is heard ; and 
Jnstices’ the agreement or other assurance, if any, nnder which the licence 
Licences, is to be transferred and held, must be produced to the licensing 
justices (e). But the licensing justices may, for good cause shown, 
dispense with the attendance of either or both of such persons (e). 

The licensing justices, on such an application, may in their 
discretion adjourn the consideration thereof (e). 

Adjonmnent. 111. For the purpose of compelling the attendance of any person 
or any witness, the licensing justices have all the powers of a court 
of summary jurisdiction (/). 

Atteodanoe of Licensing justices may compel the attendance of witnesses within 
witneiaet. jjjg jurisdiction hy sulipnena issued out of the Crown ofiSce, and 
the King’s Bench Division will grant an attachment if the subpana 
is disobeyed, and apparently, if any difficulty arises from the wit* 
nesses being out of the jurisdiction, the court will supply the 
defect {g). 

No power aa 112. No power is given by statute to the justices to make any 
to cost*. order as to costs upon an application for a licence. 


Feea. 


Penalty for 

eaeenire 

demand. 


Sub-Sect. 8. — Feet m reipect of Lieenca. 

113. The applicant must pay to the clerk of the licensing 
justices (1) for matters to be done by the clerk on the grant of a 
new justices’ licence, or on the removal or transfer of a justices’ 
licence, or on the renewal of a justices’ spirit on-licence, 6s, 6d , ; 
on the renewal of any other justices’ licence, 48. ; (2) for the service 
of notices. Is. 

If the clerk demands or receives from any person in respect of 
these matters any greater fee or anything of greater value than 
the sums authorised, being in the whole 78. 6d. or 68., as the case 
may be, be is liable in respect of each offence to a fine not exceed- 
ing £5 (h). 

No additional fee can be claimed even though it has been paid 
under a local practice for many years (i), and tlie clerk is not 
entitled to receive a fee for the administration of the oath to a 
witness called to give evidence in opposition to the grant of a 
justices’ licence (k). 


(«) Licensing (Consolidation} Act, 1910(10 Edw. 7 ft 1 Qeo. 6, c. 24), s. 2)(1). 
As to the absence of applicaTit when cansM by sickness oi infirmity, see p. 42, 

jxutt 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
e. 26 (2). As to coui-ts of eummary juiisdiction generally, see title Magistrates. 

(g) A V. Lydeard 8t Lawrence (1841), 11 Ad. & El. 616, per Lord 

Denman, G.J., at p. 627 ; R. v. Greenaway (1845), 7 Q. B. 126; and see titles 
OONTEMPT OF COTTRT, ATTACHMENT AND COMMITTAL, Vol. VII., p. 303 ! 
Evidence, Yol. XIII., pn. 677, 590. 

(A) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, e. 24), s. 45. 
(f) Afor^an v. Fcdmer (1824), 2 B. & 0. 729. 

(6) Whiilude V. B'lfAy, [1907] 2 K. B. 526. 
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Part IV.— Application for Licences. 

Sect. 1. — Excise Licences. 

U4. All persons who have taken out any excise licence for 
brewing of beer, or distilling or making of low wines or spirits, 
or for selling beer, cider, or perry by retail to be consumed on 
the premises, or for selling spirits or foreign wine, or sweets 
or made wines, or mead or metheglin, by retail, and who intend 
to continue the trade for which such licence was granted beyond 
its time of expiration, must give notice in writing, at least twenty- 
one days before the expiration of the current licence, of their 
intention to continue the business for which it was before granted, 
to the persons authorised to grant licences for the district or place 
at which such business is carried on; and in cases where the 
excise licence is so renewed and such notice has been given, the 
new licence bears date from the day of the expiration of the 
current licences ; but in case where such notice has not been given, 
and in all other cases than as aforesaid, the licence bears date 
from the day of the application therefor, even though delivered at 
any day subsequent to the date of the application (!)• 

Sect. 2. — Justices* Licences. 

Sub-Sect. 1. — Notice of Application. 

, (i.) At Annual Meeting. 

115. A person applying for a new justices* licence must 
advertise notice of his application in some paper circulating in 
the place in which the premises to which the notice relates are 
situated, on some day not more than four and not less than two 
weeks before the application is made, and on such day or days 
if any as may be from time to time fixed by licensing 
justices (m) ; and within twenty-eight days before the application 
is made must cause notice of his application to be affixed and 
maintained between the hours of 10 a.m. and 5 p.m. of two con- 
secutive Sundays on the door of such premises, and on the door of 
the church or chapel of the parish or place in which the 
premises are situated, or if there is no such church or chapel, 
on some other public or conspicuous place within the parish or 
place (n) ; and must, not less than twenty-one days before the appli- 
cation is made, give notice in writing of bis intention to apply 
for the licence to one of the overseers of the parish in which 
the premises to which the notice relates are situated, to the super- 
intendent of police of the district, and to the clerk of the licensing 
justices (o). 


(l) Excise Lioenoee Act, 1825 (6 Qeo. 4, c. 81), s. 16. 

(m) Idoensing (Oonsolidation) Act, 1910 (10 £dw. 7 A 1 Ooo. 5, o. 24}, 
e. 16(1) (a). 
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Sect. 2. 

Jnstices’ 

Licences. 


Time. 


/VpoBit of 
plans. 


Second 

application. 


Notices for 
different 
kinds of 
licence. 


Service of 
notices. 


The notices must set forth the name and address of the appli- 
cant, a description of the licence or licences for which he intends to 
apply, and a description of the situation of the premises in respect 
of which tlie application is to be made (p). 

If the evidence produced of the proper posting of the necessary 
notices of application upon the church and shop door does not 
satisfy the justices that the statutory provisions have been complied 
with, the High Court will not interfere (q)> 

The time for which notices are calculated is the date of the 
general annual licensing meeting or of any adjoiiniment at which 
the application is actually made (r) ; and in counting the days for 
notice, the day of notice and the day of meeting must be excluded («). 

116. If the application is for a new justices’ on-licence the 
applicant must also, not less than twenty-one days before the 
application is made, deposit with the clerk of the licensing justices 
a plan of the premises in respect of which tlie application is to 
be made(0* 

117. An applicant for a licence, whose application at the 
general annual licensing meeting has been heard on the merits 
and refused, cannot make a second application at an adjourned 
meeting in the same circumstances, even though he is prepared 
with additional evidence {u). But a second application can be 
made by a new applicant (r), or by the same applicant if the 
circumstances are different (/r)* 

If notices are given of applications for two different kinds 
of licence, and at the general annual licensing meeting only one 
licence is dealt with, the applicant can apply at an adjourned 
meeting for the other licence (a). 

If notices given for tlie general annual licensing meeting prove 
defective, new notices may be given for an adjourned meeting (h), 

118. The notices to an overseer and to the superintendent of 
police may be served personally or, if sent by post, by registered 
letter. The other notices before mentioned (c) may be served 
personally or sent by post (d). 


(p) Liceueing (Con8oU(lation)Act, 1910 (lOEdw. 7 & 1 Goo. 5, c. 24), s. 15 (2). 

e B. V. Hay hurst.. Ex parte Marhin (1897), 61 J. P. 88. 

Drakes Case (1869), L, K. 5 Q. B. 33 ; li, v. Pownall, [1893] 2 Q. B. 158. 

B, V. Shroiishire Jueticf'S (1838), 8 Ad. & El. 173 ; B, v. Aberdare Canal Co, 
(1850), 14 a B. 854, 868 ; Young v. Higgon [ISiO), 6 M. & W. 49 ; Ghambera y. 
Smith (1843), 12 M. & W. 2; Norton y, Salisbury (Town CUrk) (1846), 4 0. B. 
82 ; Be Raifway Sleepera Supply Co, (1885), 29 Ch. i). 204 ; Merrantilt' fmustmeni 
and General Trust Co, y. International Company of Mexico (1891), [1893] 1 Ch. 
484, n., G. A. 

(0 Licensing (Consolidation} Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 


s. 15(1) (d). 
tt) hxpa 


24), 


j) Ex parte Bvshworih (1869), 23 L, T. 120. 

y) Drake's Case, supra, 

w) Ex parte Maughan (1875), 1 Q. B. D. 49. 

’ ' ” “ Armstrong, Ex parte Duffy (1896), 65 L. J. (m. 0.) 35. 

Caulfield (1882), 46 J. P. 756. 
ante, 

^ (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
06 (1). Subiect to any express provision, all notices or documents required 




Part IV. — Application for LicBNCEa 


41 


The proper place for leaving notice for a superintendent of police, 
if he is not served personally, is his actual residence or business 
office, and service merely at one of the police stations in his division 
where he occasionally calls is not sufficient {e). 

Where a petty sessional division includes a borough, and the 
borough has a chief constable of its own, while there is another 
superintendent of police for the rest of the division, notice is 
rightly served on the chief constable of the borough, when the 
premises, in respect of which the notice is given, are within the 
borough If). 

Strict verbal accuracy in notices should not be insisted on by the 
justices if the meaning is reasonably clear (//) ; nor will a clerical 
error in a notice deprive the justices of jurisdiction to hear and 
grant the application, if it has not misled the recipient Qi). Even 
though a notice is ambiguous, if it is not necessarily bad, the 
justices must hear the application (i). 

The description of the situation of the house or shop required in 
the notice is only such a description of its situation as suffices to 
identify it {k). 

If premises are not completed and the door has not been put in, 
the affixing of the notice of application to floorboards in the doorway 
is sufficient (0* 

119. A provisional grant and confirmation of a licence is subject 
to the same conditions as to the giving of notices and generally as 
to procedure as those to which the grant would be subject if not 
provisional, except that where a notice is required to be put up on 
a door of a house the notice may be put up in a conspicuous 
position on any part of the premises (w). 

120. Notice of an application for an ordinary removal of a 
justices’ licence must be given in the same manner as notice of an 
application for a new licence and a copy of the notice must be 
personally served upon, or sent by registered letter to, any regis- 
tered owner of the premises from which the licence is to be 
removed, and to the holder of the licence, unless he is also the 
applicant (o). 


by that Act to be given, served, or sent may be served personally or sent by 
post (Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. A, c. 24), s. 108 (1)). 

U) R. V. Riley (1889), 63 J. P. 452. 

If) R.Y. (1891), 55 J. P. 88. 

(</) R. V. Over Dfirwen Jnetices^ Ex parte Slater (1878), 39 L. T, 444, snh nom, 
R. V. Blackburn Hundred Jmticeet 42 J. P. 775 ; R. v. Over Darwen JuatKeSt Ex 
parte (7*580^(1878), 39 L. T. 445. 

I A) Ex parte Clayton (189^, 63 J. P. 788. 
i) R. V. Lyon (1898), 14 T. L. E. 357, 0. A. 
k) R. V. Peukridye Jufitkee (1892), 61 L. J, (m. 0.) 132. 

1) R, V. SharpCt Ex parte Elite (1898), 42 Sol. Jo. 572. As to notice for pro- 
visional licence, see infra, and p. 48, poet. 

(m) Licensing (Consolidation) Act, 1910 (10 Edw’. 7 & 1 Geo. 5, c. 24), 
B. 33 (3) ; and see R. v. Sharpe, Ex parte Elite (1898), 42 SoL Jo. 572. 

(n) Licensing (Consolidation) Act, 1910 (10 Edw. 7 4 1 Qeo. 5 , a 24), 
8. 26 (3). 

(o) Ibid., SB. 26 (4), 108 (1). 
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BMT. 2. 
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An application for a provisional ordinary removal of a licence is 
sabject to the same conditions as to the giving of notices as an 
application for the provisional grant of a new licence (p). 

121. Where an application is made for the grant of a jnstices’ 
licence by way of renewal only, no notice of application is requisite (q). 

(ii.) At Transfer Sessions, 

122. The applicant for a transfer of a justices’ licence must, 
fourteen days prior to one of the transfer sessions, or to a general 
annual licensing meeting (r), serve a notice of his intention to make 
the application upon one of the overseers of the parish in which 
the premises in respect of which his application is to be made are 
situated, and upon the superintendent of police of the district. 
The notice must be signed by the applicant or by his authorised 
agent, and must set forth the name of the person to whom it is pro- 
posed the licence shall be transferred, together with the place of his 
residence and his trade or calling during the six months preceding 
the time of serving such notice («). 

In the case of an application for a special removal the notice must, 
instead of setting forth the description of the person to whom the 
licence is to be transferred, set forth descriptions of the premises 
from which and to which it is proposed to remove the licence, and 
the person making the application must, in addition to giving 
notice in the manner required with respect to a transfer, cause to 
be fixed on some Sunday within six weeks next before the transfer 
sessions or general annual licensing meeting, at some time between 
the hours of 10 a.m. and 4 p.m., a notice of the applicaiion on the 
door of the premises to which it is proposed to remove the licence, 
and on the door of the church or chapel of the parish or place in 
which the premises are situated, and where there is no such church 
or chapel, on some other public and conspicuous place within the 
parish or place (0* 

123. If an applicant for a justices’ licence, including a renewal 
or transfer or removal, is hindered by sickness or infirmity, or any 
other reasonable cause, from attending in person at any general 
annual licensing meeting, or adjournment thereof, or any transfer 
sessions at which his personal attendance is required, the licensing 
justices, if satisfied (by evidence on oath, if they tliink it necessary) 
that the applicant is hindered from attending, by good and snfiicient 
cause, may grant the licence or authorise the removal of the licence, 
notwithstanding that the applicant is not present, and deliver any 


(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Ceo. 6, c. 24), s. 83 (4). 
{g) See R, v. Qepp (1S82), 46 J, P. 761. 

(r) Licensing ^Consolidation) Act, 1910 (10 Edw. 7 & 1 Ceo. 6, c. 21), 
•. 22 (1). For the definitions of ** transto sessions " and general annual 
licensing meeting,*’ see pp. 21 ef seg., ante, 

(«) LJ^nsing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Qeo. 5, c. 24], 6. 2d (3) : 
n, Y, Bath Justicest Em parte S^e and Bond, Ltd, (190S), 99 L. T. 54. 

(f) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, c. 24), 
ss. 22 (1), 27 : see t. Hkhdeon, [1899] 2 Q. B. 455, 0. A.; It, t. Bath 
lAeenaing Jtutkes, Em parte Spien and Pona, Ltd, (1908), 72 J. P. ^6. 
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licence, order, or authority required to any person authorised by 
the applicant to receive it (a). 

Sub-Sect. 2. — Notice of Opposition, 

(i.) At Annual Liceneing Meeting or Adjoummeni, 

124. In the case of any application, except an application by the 
holder of a justices’ licence for the renewal of bis licence, any 
member of the public may appear before the licensing justices and 
oppose the application {h). 

In the case of a new licence, any person who has appeared before 
the licensing justices and opposed the grant, and no other person, 
may appear and oppose the confirmation of the grant by the confirm- 
ing authority (c) ; but no notice of opposition before either the 
licensing justices or the confirming authority is required (d). 

If, however, upon an application for a provisional licence the 
justices really make up their minds to grant the licence, but indicate 
that they will take time to consider the plans and the proper amount 
to be paid in respect of monopoly value, they may at an adjourned 
meeting refuse to reopen the whole question and to hear objections 
to the grant of the licence by persons who appear to oppose the 
application for the first time at such adjourned meeting (e). 

125. Where the holder of a justices’ licence applies for the 
renewal of his licence the licensing justices cannot entertain any 
objection to, nor take any evidence with respect to, the renewal 
thereof, unless written notice of an intention to oppose such renewal, 
stating in general terms the grounds on which it is opposed, has 
been served on such holder not less than seven days before the 
commencement of the general annual licensing meeting ( f ), or any 
adjournment thereof at which the application is made(^), even 
if given after the commencement of the general annual licensing 
meeting (/i). 

If a mandamus is issued to justices to rehear and determine such 
an application for the renewal of a licence, a new notice of opposition 


(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 

B. 11. 

(&) See BouUer v. Kent Justices, [1897] A. G. 556, per Lord Hersouell, at 
p. 569. If the chief constable in a borough opposes a licence, even though he 
does so at the direction of the borough council or watch committee, he cannot 
get his expenses allowed out of the borough fund, at any rate when there is no 
surplus {Tynemouth Cor/toraiion v. A.-0„ [1899] A. 0. 293 ; and see p. %5,p(>st), 

(c) Lioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
a. 13 (2). It is just possible that this restriction also applies to an application 
for the confirmation of an ordinary removal (see ibid,, s. 26). As to the 
confirming authority, see p. 50, post. 

(d) B. V. Bird, Ex parte Necdes, [1898] 2 Q. B. 340. 

(ej Ex parte Feam and Boucher (1905), 69 J. P. 177, C. A. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0 . 24), 
a. 16 (3). 

g ) Sm iZ. y. Howard (1889), 23 Q. B. D. 502 ; B. y. Angles^ Justices, [1892] 
B. 850; B, y. Altrincham, Cheshire, Justices (1894), 11 T. L. E. 3 ; B, y. 
Anglesea Justices (1895), 65 L. J. (ic. 0.) 12. 

(A) B. y. Armstrong, Ex parte Duffy (1896), 65 L. J. (K. a) 35, per 
Hawsxnb, j. 
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may be given before such rehearing, and the justices have the 
same powers as if the case were being heard for the first time (t). 

126. Justices have no right, without an adjournment, to consider 
an objection not raised by the notice of opposition (k). 

If a notice of opposition states that the applicant has been convicted 
of an offence, this is a notice of objection to his character (Q. If it 
states that the house is disorderly, evidence of convictions against 
previous tenants of the house for offences under the Licensing Acts 
is admissible (m). 

127. A person who has obtained a temporary authority from 
justices at petty sessions to sell any intoxicating liquor (n), applying 
for a licence at the general annual licensing meeting, is not a 
licensed person applying for the renewal of his licence, and is not 
entitled to any notice of opposition (o). 

128. The time to which the notice of opposition is calculated is 
the date at which the application is made (p). 

129. Notice of opposition may be served personally or sent by 
post (q). Personal service is not necessary, and it is a question of 
fact for the justices in each case whether the notice came in time 
to the hands of the applicant (r). 

As due service of notice of opposition is a condition precedent 
to giving the justices jurisdiction to hear an objection to a renewal 
of this kind, the objector must first prove his notice if called 
upon to do so (s), 

130. The licensing justices may, even though no notice of 
opposition has been given, adjourn, under their common law powers, 
the consideration of an application for the renewal of a licence, and, 
if a proper notice of opposition is served seven days before the day 
on which the adjourned application is beard, may then entertain 
objections raised by such notice (0* But justices cannot adjourn 
the hearing of an application until a date subsequent to the end of 
the statutory period during which the adjourned meetings can be 


(t) n, V. Howard (1889), 23 Q. B. D. 602. 

{k) TT/it/(Wv f. Mailing tJlS92] 1 Q. B. 362, C. A., Lord Esher, M.R., 
at p. 368, and per Lopes, C. J., at p. 309. 

(0 R. V. Lancaster Justices 7 T. L. B. 428, C. A., affirming on this point 
the decision of the Divisional Uourt, reported sub vom. Re O'Brien, R. v. L'lncanhire 
Justices (1891), 64 L. T. 662 ; if.v, Birmingham Juslica (1876), 40 J. P. 132, 0. A. 

(m) R. V. Mishin Higher Judves, [1893] 1 Q, B. 276. 

(n) See Licensing (Consolidation} Act, 1910 (10 Edw. 7 & 1 Qeo. 5, c. 24), 
s. 88 ; and pp. 47 et seq,^ prat 

(o) Price v, James, [1892] 2 Q. B. 428, C. A. ; R, v. PirehUl North Justices 
(1886).2T. L.R 387. 0. A 

(p) R, V. Anglesetf Justices, [1892] 1 Q. B. 850; R, v. Altrincham, Cheshire, 
Justices (1894), 11 T. L. B. 3 ; B. ▼. Anghsea Justices (1895), 65 L. J. (m. c.) 12 ; 
B. y. Armsltirng, Ex parte Duffg (1896), 65 L. J. (m. 0.) 35 ; and compare p. 40, 
ante, 

(7) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 5, 0. 24), 
S. 108 (1). As to service of notice, see also p. 40, ante* 

(r) Ex parte Partingelf, [1892] 1 Q. B. 15, 0. A 

M Gascogne v. Rielsy (1888), 36 W. B. 605. 

(<} A T. Angleeea Justices^ supra* 
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held if notice of opposition has been duly given (a). If they do so 
adjourn, a mandamus will be granted (a). 

The licensing justices may also, on an objection (h) being made, 
notwithstanding that no notice has been given of intention to oppose 
the renewal, adjourn the consideration of the renewal to a future day 
fixed by them (whether more or less than one month after the 
general annual licensing meeting) and require (for some special 
cause personal to the applicant (c) ) the attendance of the holder of 
the licence on that day, when the case will be hoard and the objection 
considered as if the prescribed notice had been given (d), 

131. An objection need not be upon oath (e), and need not state 
the ground of objection (/). But the objection must he taken in open 
court (</), even if the justices themselves be the objectors (h). It 
is not sufficient to object to the renewal before the justices in their 
private room (i). 

132. Any one of the justices may make an objection himself, 
on which the justices may adjourn the hearing of the applica- 
tion (/f) ; and the mere fact that a justice has taken the objection 
will not disqualify him from sitting to hear the case when it comes 
up for decision (/c). 

If one of the justices raises an objection to the grant to an 
applicant for a renewal of his licence the justices cannot decide the 
case without adjournment (0> at any rate unless the applicant 
waives his right to an adjournment (m). 

133. If the justices, on an objection being made, adjourn the 
hearing to a future day, they must give the licence-holder notice 

(fl) Wf blcr V. THdenhcad Justices (lSf)7), (>1 J. P. 004. 

[b) Tho roMdiiig of a report of the head constable, which contains the passage 
“ 1 respectfully ask that tho renewal of [a certain beerhouse] may bo withhold 
until the adjourned meeting ” is an objeelion within tho meauing of the Boclion 
(liawkius V. Ihifbjwater flnstires, [1900] 2 Q. 11. ;tS2). 

(c) Licensing ((Jonsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 

s. 16 (2). “ Cause pnrsonal to himself ” does not mean some personal mis«*.onduct. 
“ Personal ” means individiud,” as disiiiiguishnl from the cIums to whicli he 
belongs [Sharp v. Wakefuid^ [1891] A. 0. 176, per Lord IJramwell, at p. 184). 
The cause is to be a cause for requiring the individual to be present, and the 
fact that objection was taken to the renewal of his licence would be such a cause 
[Sharp V. Wahejidd. per Lord IlEUSCHEi.L, at pp. 186, 18^. 

[d) Licensing (Cousulidatiou) Act, 1910 (10 £dw. 7 & 1 Goo. 5, c. 24), 
B. 16 (4). 

(e) IL V. Redditch JvsHces (1885), 2 T. L. R. 193. As to tho hearing of 
objections, notwithstanding the absence of notice of intention to oppose renewal, 
see p. 44 ante 

U) liakin V. Paricer, [1894] 2 Q. B. 556, 0. A. 

(^) R. V. Kingdon Jusfu'S'tf Ex parte Daveg (1902), 86 L. T. 589. 

(5) R» V. Anglesea Justices (1895), 65 L. j. (M. 0.) 12 ; R. v. Howard^ [1902] 2 
K. B. 363, C. A. 

[ij R. V. Merthyr Tydvil Justices (1885), 14 Q. B. D. 584 ; R, v. BartUU (1885), 
49 P. 772. 

[k) R, V, Hitward, snjira. See R. v. Farquhar (1874), L. R. 9 Q. B. 258 ; R, v. 
Eal^, Eatea v. PhilputU (1880), 42 L. T. 735 ; R. v. Merthyr Tyduil JusticeB, 
$u]ira, per Smith, J., at p.687 ; Baxter v. Leche (1898), 79 L. T. 138; but compare 
R, V. Anglesea JuatieeSt aupra. 

U) Gascoyne ▼. Risley (1888), 36 W. B. 605. 

(m) RuUdick t* Liverpool Juatkea (1876), 42 J. P« 406, per Hannsn, J. 
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to attend on that day. If the notice to attend does not purport 
to be given on behalf of the justices it is not a good notice, but 
the applicant may waive this point by attending and taking part 
in the proceedings on that day (n). The notice to attend may be 
given by the clerk to the justices or by the superintendent of police, 
but in either case must state that it is given by the direction of the 
justices silting at the general annual licensing meeting, giving the 
date(o). If, however, an objector sends another notice to the 
applicant setting forth his grounds of objection more than seven 
days before the adjourned meeting, such notice of objection need 
not state that it is given by the direction of the justices (p). 

134. Neither justices nor objector need, after a statutory 
adjournment on objection being made, send the licence-holder 
notice of the grounds of objection (q) ; but if the latter has been 
prejudiced by the absence of notice of the grounds of objection he 
may probably be entitled to a further adjournment (r) ; or if there 
has been no time for an adjournment within the statutory period 
of holding adjournments of the general annual licensing meeting (s), 
the justices may refuse to hear the objection (t). 

If the objector gives a notice which sets forth the grounds of 
objection, he will be confined to the grounds set forth (u) ; at any 
rate unless a further adjournment is obtained. 

When the application is determined on the day to which it is 
thus adjourned, the justices must give the applicant an opportunity 
of answering any evidence which may be brought against him (v). 

135. Where a renewal is applied for by a person other than 
the licence- holder (a), no notice of opposition need be given (b). 

136. Licensing justices cannot, in case of an applicant applying 
for the renewal of his licence, consider the question of reference to 
the compensation authority unless notice of opposition has been 
duly served or the justices have duly adjourned the case in 
accordance with the provisions above set out (c). 


(lO Whiffen V. Mailing^ [1892] I Q. B. 362, 0. A. ; Baxter v. Leche (1898), 
79 L. T. 138. ^ But see Eingland y. Lowndes (1864), 17 0. B. (n. 8.) 614, 
Ex. Ch., reyersing on this point the decision in the court below {Bingland y. 
Lowndes (1863), 16 0. B. (K. 8.) 173). 

g Whiffen y, Malfing, supra, per Lord Esher, M.B., at p. 370. 

) Baxter y. Leche, supra, 

{q) Rwldich y. Liverpool Justices (1876), 42 J. P. 406, per BUnken, J. : ** No 
notice is to be given where the objecUou has been taken by the magistrates 
themselyes ** ; Boadter y. Leche, supra, 

(r) DaUn y. Barker, [1894] 2 Q. B. 666, 0. A., per Eat, L.J. ; Baxter y. Leche, 
suptit, 

U\ As to such statutory periods see pp. 21, 22, ante. 

(Q Baxters, Leche, supra; but see liioensing (Gonsolidation) Act (10 Edw. 7 
A 1 Geo. 6, c. 24), s. 16 (4). 

(tO Whiffen y. MaUing, supra, 

M R, y. Redditch Justices (1886), 2 T. L. E. 198. 

(a) See Symons y. Weimort, [1894] 1 Q. B. 401 ; Leeds Corporation y. Ryder, 
[1^7] A. 0.420. if 

(b) Price y. James, [1892] 2 Q. B. 428, 0. A. 

IIb! Mx polke FanreUt R, ?. (kxt Ex parts West, [1906] 2 E. B. 



Part IV. — Application for Licences. 


47 


(ii.) At Special Seseima, 

187. Where an application is made for a transfer or grant of a 
special removal at special sessions no notice of opposition is 
required. 

Where an application is made on behalf of the owner (d) no notice 
of opposition is required (e). 


Part V. — Temporary Authority to sell 
Intoxicating Liquors. 

Sect. h-^ExcUe. 

Sub-Sect. next Sesaione^ 

138. Where a protection order (f) has been granted by a court 
of summary jurisdiction the like authority may be given by the 
proper officer of customs and excise by indorsement on the excise 
licence (g). 

Sub-Sect. 2. — Pending Appeal, 

139. If an appeal against the refusal of licensing justices to 
renew a licence is duly made, and the licence expires before the 
determination of the appeal, the Commissioners of Customs and 
Excise may, by order, permit the person the renewal of whose 
licence is refused to carry on his business during the pendency of 
the appeal upon such conditions as they think just ; and subject 
to those conditions such person may, during the continuance of the 
order, carry on bis business as if the renewal of the justices’ licence 
had not been refused Qi), 

Sect. 2. — Jmtices, 

Sub-Sect. 1. — Authority until next Transfer Sessions. 

140. In any case where the transfer of a justices’ licence may be 
authorised, a court of summary jurisdiction may, if it thinks fit, 
as respects any premises situated in its division on an application 
made for the purpose by any person (not being a person dis- 
qualified for the purpose) to whom it is proposed to transfer a 
justices’ licence in respect of the premises, grant to him an 
authority (called a protection order) to carry on business on the 
premises, and to sell any intoxicating liquors which may be sold 


(d) See Licensing (Consolidation) Act, 1910 (10 Edw. 7 A I Geo. c. 24), 
•. 87, and p. 49, post. 

(e) B. ▼. ilfoore (1881), 7 a B. D. 642. 

(/) See the text, infra, 

6) lioensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, e. 24), 

s. 88 ( 6 ). 

(A) Ibid., ■. 89 . 
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on the premises under any excise licence authorised by the justices’ 
licence (i). 

A protection order remains in force until the next transfer sessions, 
or, if an application for a transfer in respect of thepiemises is 
adjourned at those transfer sessions, until the hearing of the 
adjourned application and no longer (^). 

A protection order must be authenticated by an indorsement on 
the licence proposed to be transferred, signed, sealed, and stamped 
by or on behalf of the justices granting it, as though it were a 
justices’ licence, and a fee of 2s. 6^., and no more, is payable for 
every such indorsement (Z). 

141. Where a court of summary jurisdiction, on an application 
for a protection order, is satisfied by evidence submitted to it that 
the licence has been lost, mislaid, or wilfully and without legal right 
withheld by the holder thereof, the court may receive a copy thereof 
certified to be a true copy under the hand of the clerk to the 
licensing justices by whom the licence was granted (ni). 

On an application for a protection order the court may examine 
all necessary parties on oath (n). 

142. A protection order cannot be granted unless the applicant 
for the order has, at least one week before the holding of the court 
to which the application is made, served on the superintendent of 
police for the district the \ike notice as is required in the case of 
an application for the tUnsfer of a licence (o). But in any case 
of urgency the notice may be dispensed with if, in the opinion of 
the court, such notice to the police has been given as is reason- 
able in the circumstances (j>). 

143. Any person to whom a protection order is granted is, 
while the order is in force, in the same position as regards 
regulation, government, or control as the holder of a justices’ 
licence 

144. Any application for a protection order with respect to 
premises situated in a police court division of a metropolitan 
police magistrate must, except within the borough of Southwark, 
be made to that magistrate (r). 


(0 licenRing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
B. 88 (1). The outgoing tenant is entitled, in coi-taiii circumstances, even after 
the court has granted a temporary authority, to sell under his licence ; see 
AndrevfB v. Denton, [ 1897 ] 2 Q. B. 37, 

(A:) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
■b 88 (2), replacing the Licensing Act, 1842 (5 & 6 Yict. c. 44), s. 1. 

(0 Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24). 
B. 88 (3). 

(m) Ibid,, 8. 43 (3). This alters the law as to wilful withholding as laid down 
in ExparU PhiUip$ (1877), 42 J. P. 279. 

(fi) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
B. o8 (4). 

(o) Aa to these requirements, see p. 42, ante, 

{p) lioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24), 
s. 88 (8). 


(q) Ibid., s. 


7 )- 
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-Temporary Authority to sell IirroxicATiNa Liquors. 

Sub-Seot. 2. — Licence to sell pending Appeal from Convidion, 

146. Where a justices* licence is forfeited on or in pursuance of 
a conviction for an offence, and an appeal is duly made against the 
conviction, the court by whom the conviction was made may, by 
order, grant a temporary licence to be in force during the pendency 
of the appeal upon such conditions as it thinks just (s). 

Sub-Sect. 3. — Temporary Authority to Owner, 

146. Where any licensed person is convicted for the first time 
of any of the following offences (<) :—(l) Making an internal 
communication between his licensed premises and any unlicensed 
premises ; (2) forging a justices* licence or making use of a forged 
justices* licence; (8) selling spirits without licence; (4) any 
felony; and in consequence either becomes personally disqualified 
or has his licence forfeited, or where a justices’ on-licence for a term 
is forfeited (a), or where a justices* licence is forfeited on account of 
alterations being made in the licensed premises without the consent 
of the licensing justices (a): — any owner of the premises, or any 
person on his behalf, may apply to a court of summary jurisdiction 
for a protection order, and the court may in its discretion grant to 
him such an order in the same manner and subject to the same 
provisions in and subject to which it may grant such an order to a 
proposed transferee pending a proposed transfer (/>). 

As an application by or on behalf of an owner for a temporary 
authority in these cases is made to a court of summary jurisdiction, 
the court has power to state a special case on a point of law for the 
opinion of the High Court, and must do so if requested in the 
requisite manner, unless it gives a certificate that the application 
for a case is frivolous (c). 

Sub-Sect. 4. — Continuance of Sale by Heirs etc. 

147. If a holder of a justices’ licence dies before the 
expiration of his licence, his heirs (d), executors, adminis- 
trators or assigns, or if a licensed person is adjudged bankrupt, 
or his affairs are liquidated by arrangement before the expiration 
of his licence, the trustee (e), may sell and expose for sale any 


(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. o, c. 24), s. 90. 
As to the discretion of the court to refuse such temporaiy licence, see Jl. v. 
Kearns^ Ex parie Strickland (1896), 60 J. P. 139. 

(0 Whether the conviction be for the first or second time, provided that the 
licence is lor the first time forfeited {Ex parte Flinn ilb Sons, [1899] 2 Q. B. Idl). 
Eor offences generally, see pp. 107 post. 

(a) Under the provisions of the Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 6, o. 24). 

(&) Ibid., 8 . S7. As to the granting of a protection order to a proposed 
ttransferee, see p. 47, ante. 

(c) R. V. Bell, Ex parte Flinn & Sone (1899), 15 T. L. R. 487. 

(d!) A person under twenty-one years of age (being an heir) is not disqualified. 
The justices should determine, in the event of the mutter coming before them, 
whether he is of an age competent to conduct the business (Rose v. Frogley 
(1893k62 L. J. (M. 0.) 181). . . , , 

(e) Where a licensed person, who has covenanted to permit his landlord to 


Sect. 2. 
Justices. 

Temporary 

licence 

pending 

appeal. 


Proteclion 
order to 
owner. 


Procedure. 


Heirs, 

executors etc. 



M 


IirroxioATiKa Liquors. 


Biot. 2. 
JmtUces. 


Confirmation. 


Confirming 

authority. 

In oonnties. 


intoxicating liquor, if the sale or exposure for sale is made on the 
premises specified in the licence and takes place prior to the next 
transfer sessions, or, if the next transfer sessions are held within 
fourteen days next after the death of the licensed person or the 
appointment of a trustee in the case of his bankruptcy or the 
liquidation of his affairs by arrangement, if the sale is prior to the 
next transfer sessions but one (/ ). 

The heir, executor, administrator or assign, or the trustee in 
bankruptcy, carrying on business under this proviso is, for the 
period limited, a licensed person (g). 


Part VI.— Confirmation of Justices’ Licences. 

Sect. 1. — What Lkenccs require Confirmation. 

148. Neither the grant by the licensing justices of a new licence 
nor of an ordinary removal of a justices* licence, whether for con- 
sumption on or off the premises, is valid unless it is confirmed by 
the confirming authority (h). 

Sect. 2. — The Confirming Anthonty. 

Sub-Sect. 1.— /n Counttee. 

149. As regards a licensing district being a petty sessional 
division of a county, the confirming authority is the court of quarter 
sessions (i). But the confirming authority of a county may delegate 
any of its powers and duties to a committee appointed in accordance 
with rules made by it, and must so delegate its power of confirm- 
ing the grant of a new justices’ licence (/c). It may make rules to 
be approved by a Secretary of State for the mode of appointment 
of those committees and for the number, quorum, and (so far as 
procedure is not otherwise provided for) the procedure of those 
committees (Q. 


re-enter on his bankruptcy, and to assira the residue of his licence to his land- 
lord on the determination of the lease, becomes bankrupt, the licence must be 
handed over to the landlord, not to the trustee in bankimptcy (i2e Britnor^ Ex 
parte Boyle (1877), 46 L. J. (boy.) 86). 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Coo. 5, o. 24), 
8. 65 (7). This proviso does not, however, cover the case of a new tenant who, 
when the licence-holder has left the premises during the existence of his licence 
and no one knows his whereabouts, enters and sells intoxicating liquors for his 
own benefit, even though the wife of the licence-holder has hand^ such new 
tenant the licence and given him a written authority to occupy the premises 
and sell on her behalf (Owen v. Langford (1891), 65 J. P. 484). “Any** 
intoxicating liquor must mean any intoxicating liquor of a kind covered by , 
the justices licence. 

(a) McDonald v. Hughes, [19021 1 E. B. 94. 

(a) Licensing (Consolidation) Act, 1910 (lOEdw. 7 A 1 Qeo. 5, c. 24), s. 12 (2) 
and 8. 26 (last paragraph). 

(t) /W(i.,88.2 (2)(bVU0. 
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In a county the same committee may be appointed for the 
purpose of the exercise of the powers and duties of quarter sessions, 
both as compensation authority and as confirming authority (m). 

Sub-Seot. 2. — InBoroughi. 

150. In boroughs (/i) having during the last fortnight in 
January in each year(o) ten or more justices, whether disquiilified 
from acting under the Licensing (Consolidation) Act, 1910 (p), 
or not, the confirming authority consists of the whole body of 
borough justices ((/). 

In borouglis not having ten such justices at the said time, the 
confirming authority is a joint committee (^) consisting of three 
justices of the county in which the borough is situated and 
three justices of the borough (r), or if there are not three" 
qualified borough justices, then the deficiency is to be supplied 
by qualified county justices to be appointed by the confirming 
authority («). 

The three county justices are appointed by the confirming 
authority of the county, and the same county justices may be 
appointed members of more than one such joint committee (t). 
The three borough justices are appointed by the borough justices (a). 

A casual vacancy in the joint committee arising from death 
or resignation or otherwise may be filled up by the justices by 
whom the member whose place is vacated was appointed (b). 

Five members form a quorum (c). 

The senior justice on the joint committee present at any 
meeting is the chairman of the meeting, and in case of equal division 
of votes has a second vote {d), 

151. No objection can be made to any licence granted or con- 
firmed by the borough justices or by a borough licensing committee 
or joint committee on the ground that the justices or committee of 
justices were not qualified to make the grant or confirmation [e), 

152. On the confirmation of a new justices' on-licence, the con- 
firming authority may, with the consent of the justices authorised 
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(m) Licensing (Consolidation) Act. 1910 (10 Edw. 7 & 1 Goo. 5, c. 24). 
8. 6 (4). As to the compensation authority, see p. 68, post. 
in] The City of London is for this purpose deemed a county borough 
- • • — 1910 (10 Edw. 7 & I Geo. 6, o. 24), s. 2 (4) ). 

[eo. 6, 0. 24. 



__ .8.4(4). 

(ij IMd., 8. 4 (2). 

(а) J5td., 6. 4 (3). 

(б) ZWd., s. 4 (6). 

(cj 75/d., 8. 4 (6). 

((Q lUd., s. 4 (7). Where the ooufiiming authority is not a joint oommitte# 
the ftbftirmfttt has not a second vote. 

(e) B. 7 (2). As to qualifications and disqualifications of justices, 
see pp. 53 ef seg., 
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to grant the licence, vary any conditions attached to the licence {/), 
Jlut if these justices decline to give their consent to the variation 
the licence is not confirmed (^). 

Sect. 3. — Procedure of Confirming Aiithorifg. 

163. The coiifirniing authority must make rules as to the 
proceedings to be adopted for confirmation of new justices* licences, 
and as to the costs to be incurred in such proceedings and the 
person by whom those costs are to be paid (h). 

The powers of the confirming authority as to the granting and 
refusing of applications appear to be the same as those of the 
justices who hear the applications in the first instance (i). 

An application for the confirmation of the grant of a licence 
cannot be heard until twenty-one daj's at least have expired since 
the date of the grant of the licence (k). 

A person ^Yho has appeared before the licensing justices and 
opposed the grant of a new justices* licence, and no other person, 
may appear and oppose the confirmation of the grant by the 
confirming authority (/). 

A rule directing that any person who desires to oppose the 
confirmation of a licence must, within seven days after the grant 
thereof, give notice in writing to the applicant or to the clerk to 
the justices of his intention to oppose such confirmation is ultra 
vires and void (in). 

Additional evidence not laid before the licensing justices may be 
laid before the confirming authority. 

Evidence given before the confirming authority must, it seems, 
be given upon oath («). 

Tlie confirming authority may aw^ard such costs as it thinks just 
to the party who succeeds in the proceedings before it, and costs so 
awarded may be recovered in the same manner as costs awarded on 
the dismissal of an information or complaint under the Summary 
Jurisdiction Acts(o). 

The confirming authority must w’ith respect to new justices’ on- 
licences, in each year make such returns to the Secretary of State 
as he may require (p). 


(/) licensing (Consolidation) Act, 1910(10 Kdw. 7 & 1 Geo. 6, c.24),s. 14(5). 

(</) n. V. Jmkson (190C), 96 L. T. 77, 0. A. 

(h) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 13 (4). 

(t) Jte Afinandale District, Cumlterland, Licensing Committee (1873). 37 J. P. 
86; It, V. Aliddiesex Licensing Committee, Ex parte Lindsay (1878), 42 J. P. 469. 
But as to notices, see R, v, PownaU, [1893] 2 Q. B. 158, per Wright, J., at 
]>p. 163, IG'I. As to the powers of justices on hearing applications in the ^t 
instance, see pp. 21 scq., ante, 

(k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 13 (1). 

(0 lhid„ 8. 13 (2). 

(m) R, V. Bird, Ex parte Needes, [1898] 2 Q. B. 340. 

(n) R, V. Jackson (1906), 71 J. P. 25, confirmed on appeal on another point, 
ihid,, C. A. 

(«) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
8* 13 (3). As to 8U('h costs, see title Magistrates. For an enumeration of 
the Summary Jurisdiction Acts, see note (r), p. 87, post, 

ip) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, c. 21), s. 46. 



Part VII.— QuAUFiCAlioifs and Disquamfications. 


68 


Part Yll. — Qualifications and 
Disqualifications. 

Sect. 1 . — Disqualification of Justices, 

154. No justice can act for any licensing purpose (q), or bo 
appointed a member of any committee for licensing purposes (?*), 
who is, or is in partnership with, or holds any share in any company 
which is, a common brewer, distiller, maker of malt for sale, or 
retailer of malt or of any intoxicating liquor, in the licensing 
district or in the district or districts adjoining to that in which 
such justice usually acts(s). 

But this provision docs not prevent a justice from adjudicating in 
the case of persons charged with the offences of being found drunk 
in any highway or other public place, whether a building or not, or 
on any licensed premises, or of being guilty while drunk of riotous 
or disorderly conduct, or of being drunk while in charge in a 
highway or other public place of any carriage, horse, cattle, or steam 
engine, or of being drunk when in possession of loaded fire-arms, or 
of being drunk in a highway or other public place while having the 
charge of a child apparently under the age of seven years (a). 

165. A justice is not disqualified from acting for licensing pur- 
poses by reason only of his being interested in a railway comi)any 
which is a retailer of intoxicating liquor (2^). 

156. No justice can act for any licensing purpose (c), in respect 
of any premises in the profits of which he is interested, or of which 
he is wholly or partly the owner, lessee, or occupier, or for the 
owner, lessee, or occupier of which he is manager or agent {d ) ; 
unless his interest in such premises or the profits thereof is a legal 
interest only, and not a beneficial interest (c). 

157. Any disqualified justice ( f) who knowingly acts as a justice 
for any of the purposes for which he is disqualified, is liable in 
respect of each offence to a fine not exceeding £100, to be recovered 


fo) That is, for any purposo under the Licensing (Consolidation) Act, 1910 
(10 Bdw. 7 & 1 Geo. 6, c. 24). 

(r) That is, for any committee for the purposes of the Licensing (Consolidation) 
Act, 1910 (10 Edv. 7 & 1 Geo. 6, c. 24). 

(fi) fil’d, 8. <10 (1). 

(a) Ibid. ; and see Licensing Act, 1872 (35 & 36 Yict. c. 94), s. 12 ; Licensing 
Act, 1902 (2 Edw. 7. c. 28), a. 2. 

(b) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
B. 40(5). 

(f) That is, any purpose under the Licensing (Consolidation) Act, 1910 
(10 Edw. 7 & 1 Geo. 6, c. 24). 

(d) /bid., 8. 40 (2). 

W Ibid. 

(h That is, any justice declared by the Licensing (Consolidation) Act, 1910 
(10 Edw. 7 & 1 Geo. 6, o. 24), not to be qualified to act thereunder. • 
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by action in the High Court but he is not liable to a line in 
respect of more than one such offence committed by him before the 
institution of any proceedings for the recovery of the fine (h). 

A justice whose attention has been called to the illegality of 
his acting previously to his so acting, acts knowingly, even though 
from a false interpretation of the law he believes that he is justified 
in doing the act (i). But no act done by any disqualified justice is 
on that account invalid {k). 

158. A justice who is an interested party and has a real bias 
must not take part in granting or refusing a licence (Z), or in 
confirming or refusing to confirm itO^O* 

A disqualified justice cannot vote at a committee of justices for 
the election of a licensing committee (91). 

Sect. 2. — Disqualification of Justices' Clerks. 

159. No clerk of licensing justices may himself, or by his 
partner, or clerk, conduct or act as solicitor or ag|ent for any person, 
in any application for or in respect of a justices* licence or any other 
proceedings whatsoever under the Licensing Acts at any general 
annual licensing meeting, transfer sessions, or petty sessions held 
for the district for which he is the clerk, except so far as relates to 
the preparation of notices or forms, and any person contravening 
this provision is liable in respect of each offence to a fine not 
exceeding £100 ( 0 ). 

Sect. S. — Qualified and Disqualified Persons^ 

Sub-Seot. 1. — Ab regards Excise Licences. 

160. No excise licence to sell beer, ale and porter by retail, or to 
sell wine to be consumed on the premises, can be granted to any 
person being a sheriff's ofiBcer or ofiGcer executing the legal process 
of any court of justice ; and any licence granted to any such person 
is void to all intents and purposes (p). 

161. Every person disabled by any conviction from holding or 
having a justices* publican’s licence is also by such conviction 
disabled from taking out or having any excise licence to sell, and 


(g) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 5, 0 . 24), 
B. 40 (4). For an example of an action for a penalty under this provision, see 
J.-O. V. Bail (1902), 66 J. P. 553. 

(/i) Licensing (Cc^lidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, 0 . 24), 
s. 40 (4). 

(i) A.-O. V. Wiim (1896), 60 J. P. 643. 

(k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, 0 . 24), 
e. 40 (3). 

I I) R. V. Kent Justices (1880), 44 J. P. 298 ; B. v. Fraser (1893), 9 T. L. B. 613. 
m) R. V. Fergusm (18^), 54 J. P. 101. 
n) A.-G. V. WiRetti supra. 

0 ) Lioenaing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, c. 24), s. 49. 
p) Beerhouse Act, 1830 (11 Geo. 4 ft 1 Will. 4, 0 . 64), s. 2; Befied^ent 
Houses Act, 1860 (23 ft 24 Tioi c. 27), s. 8 ; Finance (1909*10) Act, 1910 
(10Edw.7,o.8),Sclied.TL 
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from selling beer, cider, or perry hy retail in any manner whatsoever Stot. 8. 
under any excise licence; and if any such person, after such Qualified 
conviction, takes out or has any excise licence for any such purpose, and Dis- 
it is absolutely null and void ; and every person, who, after such Qualified 
conviction, sells any beer, cider, or perry by retail in any manner Pcrwns. 
whatsoever, incurs the penalty for so doing without licence (q) ; and Proof of 
in all such cases in the prosecution for the recovery of such penalty conviction, 
a certificate from the clerk of the peace (r) of such conviction is 
on the trial in such prosecution legal evidence thereof. This 
certificate the clerk of the peace (r) is authorised and required, 
within one week after such conviction has been returned to his 
office, to deliver to the collector of excise, or other person autho- 
rised to grant excise licences within the district or place in which 
the conviction has taken place, setting forth a copy of such con- 
viction, signed by himself, for which he must neither demand nor 
receive fee or reward. If any such clerk neglects or omits to 
deliver such certificate he forfeits for every such offence the sum 
of jBIO («). 

162. Every person who is (t) lawfully convicted of felony, or of Person dis- 
selling spirits without licence (a), is for ever thereafter disqualified qualified 
from selling beer or cider by retail, and no excise licence to sell beerordder 
beer or cider by retail can be granted to any person who has been by retail ; 
so convicted. If any person, after having been so convicted, 

takes out or has any excise licence to sell beer or cider by retail, it 
is void to all intents and purposes (b). 

Every person who is convicted of felony or of selling spirits nor wine by 
without licence (c) is for ever thereafter disqualified from selling >‘cuii. 
wine by retail, and no excise licence to sell wine by retail can be 
granted to any person who has been so convicted. If any person, 
after having been so convicted, takes out or has any licence to sell 
wine by retail, it is void to all intents and purposes (d). 

163. It is not necessary that the premises should be a dwelling- 
house or that the licence-holder should be the real resident holder 
and occupier of the premises (d). 


(g) Excise licences Act, 1825 (6 Qeo. 4 , o. 81), s. 22. 

fr) Or person acting as such. 

(«) Excise Licences Act, 1825 (6 Geo. 4, o. 81), s. 22. 

(<) After 7 th August, 1840. 

(a) That is, apparently, without excise licence. See Excise Licences Act, 
1825 (6 Geo. 4, c. 81), ss. 26. 27. 

(5) ^erhouse Act, 1810 (3 & 4 Viet. c. 61), s. 7. 

(r) That is, apparently, without excise licence. See Excise Licences Act, 
1825 (6 Geo. 4, c. 81), ss. 26, 27. 

(rf) Befreshment Houses Act, 1860 (23 & 24 Viet. c. 27), a. 22 ; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. VI. 

(c) Finance Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 35), s. 2. Tbw renders 
unimportant decisions in Munn v. Southall (1862^, 7 L. T. 356 (as to 
keeping an eating house); R, v. De Rvtzen (1875), 1 Q. B. D. 55 (as to an 
additionid retail licence held by holder of beer-dealer’s licence) ; R» v. Allmey 
(1871), 36 J. P. 534 (as to a railway arch); B. v. Manchfsler Justuxo, [1899] 
I a B. 571 ; Nix ▼. NiMingham Jutticeo, [1899] 2 Q. B. 294, 0. A. (case of a 
manager). 


1 i*-»riSOV 1^7.^ ^ 
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Sub-Sect. 2.— ils tegards Jmiim' Licencei, 

164 . No justices’ licence can be granted (whether it be a new 
licence, renewal, or transfer) to any disqualified person during the 
continuance of the disqualification, and no justices’ licence can be 
granted in respect of or removed to any disqualified premises during 
the continuance of such disqualification. A justices’ licence held 
by a person so disqualified or attached to premises so disqualified 
is void (/). 

Disqualified persons are (1) any sheriff’s officer, or officer exe- 
cuting the legal process of any court of justice in England or Wales, 
while he is such officer ; (2) any person convicted of felony (</), this 
disqualification continuing for the life of that person (h) ; (8) any 
person convicted of forging a justices’ licence or making use of a 
forged justices’ licence, knowing it to have been forged, this dis- 
qualification continuing for the life of that person ; (4) any holder 
of a justices’ licence convicted (i) of permitting his premises to be 
used as a brothel, this disqualification continuing for the life of that 
person ; (6) any person ordered to be disqualified (k) on conviction 
for selling intoxicating liquor without a justices’ licence, this dis- 
qualification continuing for the time mentioned in the order (1 ) ; 
(6) any person who by any other statutory disqualification is 
disqualified (/). 

166 . Any person licensed for the sale of intoxicating liquors (m), 
or for keeping any place of public entertainment or public resort 
who has been convicted a second time for certain offences under 
the Prevention of Crimes Act, 1871 (n), is disqualified for a period 
of two years from receiving any such licence; and any licence 
granted in contravention of this provision is void (a). 

Any person who is a second time convicted (/;) of selling or 
suffering to be sold by retail ale or beer or any other excisable 
liquors without being duly licensed (c) so to do is rendered 


(/) T jeensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), s. 34. 

(.v) Whother before or after 1870 (/?. v. Vine (1875), L. R. 10 Q. B. 195). See 
the Wine and Beerhouse Act Amendment Act, 1870 (33 & 34 Viet. c. 29), s. 14, 
now r6])ealed and re-enacted by the Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Qeo. 6, c. 24), s. 35, but the wording is slightly different, “ during 
the lifetime ” being substituted for “ for ever.” 

{h) Or until free pardon {Hai/ v. London {Tower Division) Justices (1890), 24 
Q. B. D. 561). 

(t) "Whether under the Licensing (Consolidation) Act, 1910 (10 Edw. 7 
& 1 Geo. 5, c. 24), or otherwise. 

(^) Under the provision contained in the Licensing (Consolidation) Act, 1910 
(10 J^w. 7 & 1 Geo. 5, c. 24), s. 65. 

U) IM., 8. 35 ; see e g., ibid,, s. 65. 

(m) It is not clear whether this means licensed by justices or licensed by the 
excise authorities. 


(n) Namely, any offence under the Prevention of Crimes Act, 1871 (34 & 35 
Viet. c. 112), s. 10. The offences are for harbouring thieves etc. ; see p. 135, 
post, 

e Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 10. 

Under the Sale of Beer Act, 1795 (35 Geo. 3, o. 113), s. 1. 

That is, apparently, licensed by jiwces; the Sale of Beer Act, 1795 (35 
Geo. 3, 0 . 113), Being a polioe law and not a revenue law (if. v. Hanson (1821), 
4 B. & Aid. 519, per Abbott, O.J., at p. 521). 
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incapable of being thereafter licensed to keep an alehouse or to sell 
ale or beer or other excisable liquors by retail (d). 

But where an applicant for an order sanctioning the removal of 
a justices’ licence to sell intoxicating liquors has been previously 
convicted of selling spirits without an excise licence, the justices’ 
licence to sell intoxicating liquors afterwards granted to him upon 
such application is not invalid and will not be quashed by the High 
Court (js). 

166. A justices’ licence granted nominally to a man who is dead 
is null and void, even if obtained by his executors (/), 

167. Subject to the above disqualifications justices may grant a 
licence to any person whom they think fit and proper (g). 

Sect. 4. — Qualified and Disqualified Premises. 

Sub-Sect. 1. — As regards E^xcise Liceuccs, 

168. No excise licence to sell beer or cider by retail iji) can be 
granted in respect of any dwelling-house which is not, with the 
premises occupied therewith, of the annual value (i) of (1) £*15 at 
the least if situated in the cities of London or Westminster, or 
within any parish or place within the bills of mortality, or within any 
city, cinque port, town corporate, parish or place, the population 
of which according to the last parliamentary census (A) exceeds 
10,000, or within one mile, measured by the nearest public street 
or path from any polling place used at the last election for any 
town having the like population, and returning a member or 
members of Parliament {1 ) ; (2) £11, if situated within any city, 
cinque port, town corporate, parish or place, the population of 
which, according to such last parliamentary census (/c), exceeds 
2,500, and does not exceed 10,000, or within one mile, measured as 
above mentioned, from any polling place used at the last election 
for any town having the like population as last aforesaid, and 
returning a member or members of Parliament (J ) ; (8) £8 if situated 


(d) Sale of Beer Act, 1795 (35 Geo. 3, c. 113), s. 1. 

(e) R, V. Roper y Ex jtarte Price (1894), 63 L. J. (m. C.) 68, 

(/) Cowles V. Gale (1871), 7 Ch. App. 12. 

(^^ As to the legality of a borough custom that only a burgess may carry on 
the business of an alehouse-keeper, see Leicester Corporation v. Burgess (1833), 
2 Nev. & M. (k. b.) 131, and title Custom and Usages, Vol. X., p. 247, 
note (t). 

ill) Under the Beerhouse Acts, 1830 (11 Geo. 4 & 1 Will. 4, o. 64) ; 1834 
(4 & 5 Will. 4, c. 85) ; and 1840 (3 & 4 Viet. c. 61). 

(t) Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 46, ad fin. Formerly (under 
the Beerhouse Act, 1840 (3 & 4 Viet. c. 61), s. 1) “ rated in one sum to the rate 
for the relief of the poor of the parish, township, or place in which such house 
and premises are situate on a rent or annual value of ’’ etc. Under this enact* 
ment it was held l^at one house partly in one parish and partly in another and 
rated in each in a sum of less than the qualifying sum (though at more than 
the qualifying sum when both taken together} was not qualified {Jennings v. 
Manchester City Justices (1870), 22 L. T. 412). 

{k) See Re Druitt, Druitt v. DeUer, [1903] 1 Ch. 446, C. A The last census 
was taken on 2nd April, 1911 (see Census (Great Britain) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 27), s. 1). 

(0 Beerhouse Act, 1840 (3 44 Viet. c. 61), s. 1. Extra parochial places are 
provided for in s. 4 {ibid.). 
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elsewhere, and every licence granted contrary to these provisions 
is null and void (m). 

169. But this does not prevent a person from obtaining, at the 
expiration of his existing licence, a renewed licence in respect of any 
house in which he was on the 7th August, 1840, duly licensed to 
retail beer or cider (n), notwithstanding such house may not be of 
the annual value (o) so prescribed ; and the officers of excise duly 
authorised to grant licences may renew and continue to grant 
licences to such person (being in other respects properly qualified), 
so long as such person continues to be the real resident holder and 
occupier of the same house (p). 

170. If the dwelling-house in respect of which the licence is sought 
is occupied with and communicates with a shop, and the dwelling- 
house and shop together are of the requisite annual value, this is 
sufficient, even though other articles Asides intoxicants are sold 
in the shop (q). 

171. If a parish is part of a city, cinque port, or town corporate, 
or if a parish contains several townships or hamlets, or collections 
of houses which have acquired separate names, then the population 
of the larger area must be considered (r). So, if part of a parish 
is within a borough, the population of the whole parish, and not 
merely the part outside the borough, is to be considered (s) ; but if 
the house is situated in a collection of houses which has no local 
rights peculiar to itself, but has received a separate name, and 
such collection of bouses comprises parts of several townships, 
the whole population of such collection of houses is to be 
considered (t). 

172. No excise licence to sell foreign wine by retail to be 
consumed on the premises can be granted for any refreshment 
house, which with the premises belonging thereto and occupied 
therewith is under the annual value (u) of (1) £10, or (2) £20 if 
situated in any city, borough, town, or place containing a popula- 
tion exceeding 10,000 according to the last parliamentary census ; 
and every licence granted contrary to the provisions is void to all 
intents and purposes (a). 

(m) Beerhouse Act, 1840 (3 & 4 Yict. c. 61), b. 1. Extra parochial places are 
provided for in s. 4 (t6id.). 

(n) Under the Beerhouse Acts, 1830 (11 Geo. 4 & 1 Will. 4, c. 64] or 1834 
(4 & 8 Will. 4,c. 85). 

(o) lioensiug Act, 1872 (35 & 36 Yict. c. 94), s. 46, ad fin. 

(«) B^rhouse Act, 1840 (3 & 4 Yict. c. 61), s. 18. 

q) Oardty t. FUU (1870), L. B. 6 Q. B. 80. 

(r) Smith V. Bedding (1860), L. B. 1 Q. B. 489; Washington v. Scott (1865), 
6 B. & 8. 617 ; Preston v. BaeWfy (1870), L. B. 5 Q. B. 391 ; Bice v. Site (1872), 
L.B. 7 0. P.378. 

(«) Windsor y. Jeffery (1866), 6 B. & S. 628. 

(i) i?. V. Cltarleeworth (1851), 20 L. J. (m. c.) 181. 

(u) licensiiig Act, 1872 (35 & 36 Yict o. 94). s. 46, ad Jin. 

[a) Befreshment Houses Adt, 1860 (23 & 24 Yict c. 27), s. 8. As to last 
ceuBus, see Be DruUt, Druitt ▼. DehUr, [1903] 1 Oh. 446, C. A., and note {k), 
p. 57, ofUe. As to refreshment houses, see pp. 92, 93, poet 
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Sub-Sbot. 2 . — As regards Justices' Licences, 

173. A justices’ licence cannot be granted in respect of, or 
removed to, any premises which are disqualified premises, during 
the continuance of the disqualification, and a justices’ licence 
attached to disqualified premises is void (Jb). 

Disqualified premises are premises (1) in respect of which the 
justices’ licences of two persons (being persons neither of whom held 
a justices’ licence in respect of the premises on the 10th August, 
1872) are forfeited within two years, the disqualification to con- 
tinue for one year from the date of the last forfeiture ; and (2) in 
respect of which by any statute (c) a justices’ licence cannot be 
granted (d). 

174. Where two convictions for certain offences under the 
Prevention of Crimes Act, 1871 (c), have taken place within a 
period of three years in respect of the same premises, whether the 
persons convicted were or were not the same, the court must direct 
that for a term not exceeding one year from the date of the last 
of such convictions no licence for the sale of any intoxicating 
liquors, or for keeping any place of public entertainment or public 
resort, shall be granted to any person whatever in respect of such 
premises ; and any licence granted in contravention of this provision 
IS void (/). 

175. In any case where the conviction of the holder of a licence 
involves the disqualification of the licensed premises, the court 
before whom the conviction takes place must cause notice of the 
disqualification to be served on any registered owner of the premises 
if that owner is not the occupier 

176. Premises to which on the 10th August, 1872, a justices’ 
on-licence was not attached are not qualified to receive a justices’ 
on-licence unless (1) the premises are of the annual value of not 
less than (i.) if situated within the administrative county of 
London, or within the four-mile radius of Charing Cross, or 
within any town containing a population of not less than 100,000; 
or if the licence is not a licence for the sale of spirits, £30 ; and 
(ii.) £30, if situated elsewhere and within a town containing a 
population of not less than 10,000, or, if the licence is not a 
licence for the sale of spirits, £20 ; and (iii.) £15, if situated else- 
where than as aforesaid, or, if the licence is not a licence for the 
sale of spirits, £12 ; and (2) the premises are, in the opinion of 
the licensing justices, structurally adapted to the class of licence 


Sect. ♦. 

Qualified 
and Dis- 
qualified 
Premises. 

Licence to 
disqualified 
premises void. 
Disqualified 
premises. 


Disqualiflea- 
tion in respect 
of second 
conviction for 
certain 
oilcacca. 


Notice of die. 
qualification 
to owner of 
premises. 


Requirements 
as to annual 
value in 
respect of on* 
licenoeii 


(&) Licensing (Consolidation) Act, 1910 (10 Edvr. 7 & 1 Goo. 5, c. 2‘<), s. 34. 

(c) OUier than the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
c. 24). 

(r/) J&td., s. 30. 

(e) 34 & 35 Viet. o. 112, s. 10. See p. 135, posf. 

(/) Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 10. It is not 
clear whether a justices’ licence or an excise licence is here intended. The 
offences are for harbouring thieves etc. See p. 135, post. 

{a) Lioensing (Consolidation) Act, 1910 (10 Edw. 7 4 1 Goo. 5, o. 24), 

% 86 ( 2 ). 
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which is required, and in particular unless the house contains, 
exclusive of the rooms occupied by the inmates thereof, if the 
licence authorises the sale of spirits, two rooms, and if the licence 
does not authorise the sale of spirits, one room, for the 
accommodation of the public (h). 

Railway refreshment rooms are excepted from the above require- 
ments as to annual value (i). 

Premises to which on the 10th August, 1872, a justices’ on-licenoe 
for the sale of beer or cider alone was attached, are not qualified 
to receive a justices’ on-licence unless they are of the annual 
value of (1) iI15, if situated in the administrative county of London, 
or within any town containing a population exceeding 10,000, 
or within a mile, to be measured by the nearest public street or 
path, from any polling place used at the last election for any town 
having a like population and returning a member of Parliament ; 
and (2) ill, if situated in any town or parish the population of 
which exceeds 2,500 but does not exceed 10,000, or within a mile, 
to be measured by the nearest public street er path, from any 
polling place used at the last election for any town having the like 
population and returning a member of Parliament ; and (3) £8, if 
situated elsewhere than as aforesaid 

Premises which on the 10th August, 1872, were refreshment houses 
to which was attached a justices' on-licence to sell wine by retail 
are not qualified to receive a justices' on-licence unless they are 
of the annual value of (1) ;£20, if the house is situated in any 
town containing a population exceeding 10,000; and (2) ilO, if the 
house is situated elsewhere (k). 

These provisions apply to premises so licensed on the lOih August, 
1872, oven if there lias been a break of two days in the continuity 
of the licence since the 10th August, 1872 (/), and apparently even 
if the break is for a longer period (m). 

177. Fully-licensed premises to which a justices’ licence was 
attached on the 10th August, 1872, are exempt from the necessity 
of any valuation qualification (n). 

Premises in respect of which licences are held for the sale by 
retail of liqueurs, spirits, wine, or sweets for consumption off the 
premises, are not subject to any valuation qualification (o). 


(^) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
s. 87 (1), (2), Sihed. V., Vaii I. 

(t) Ibid., 8. 37 (3). 

f/) Ihid.t 8. 37 (2), Sched. V., Part II., 1 (a), (b), (c). 

(1) 2 bid,, 8. 37, Sched. Y., Fart IL, (2). As to what is a refreshment house, 
see Kefreshment Houses Act, 1860 (23 & 24 Yict. c. 27), s. 6 ; Tayhr v. Oram 
1 H. & C. 370; Hotvea v. Maud Revenue Board (1876), 1 Ex. D. 385, 
; Muir\, Keay (1873), L. B. 10 Q. B. 694 ; Kelieway v. Macdougal (1881), 
46 J. P. 207 ; Mnnn v. Southall (1662), 7 L. T. 366 ; and see p. 92, post, 

I I) Igoe V. Sham, [1903] A. 0. 320. 

m) See Igoe v. Shann, supra, per Lord Halsbubt, L.C., at p. 323. 
n) R, v. Mann (1873), L. E. 8 Q. B. 235. 

o) R. V. Morison (1891), 65 J, P. 87 ; R, y, Bedwelty {MonmouthMre) 
Licensing Jmii es (1874), 38 J. P. 807. 
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178. Premises are not qualified to receive a justices’ off-licence 
for the sale of beer or cider unless they are of the annual 
value above mentioned required for premises to which on the 
10th August, 1872, a justices* on-licence for the sale of beer or cider 
w’as attached (p). 

But no annual value is required in the case of a justices* off- 
licence granted to a beer-dealer by way of renewal from time 
to time of a justices* off-licence for the sale of beer which was in 
force on the 14Lh July, 1870, and was then held as a beer-dealer’s 
additional licence {q). 

179. “ Premises ** in relation to the value of licensed premises 
includes any offices, courts, yards, and gardens occupied together 
with the house in which the liquor is sold, except any such offices, 
courts, yards, or gardens as are proved to the satisfaction of the 
Commissioners of Customs and Excise to be used for any trade or 
business distinct from any trade or business carried on upon the 
premises by the licence-holder (r). 

180. The population must be ascertained according to the last 
published census for the time being («). 

181. The annual value of premises for licensing purposes is 
the annual rent which a tenant might be reasonably expected, 
taking one year with another, to pay for the premises, if he under- 
took to pay all tenant’s rates and taxes and tithe commutation 
rent-charge (if any), and if the landloi d undertook to bear the cost 
of the repairs and insurance and other expenses (if any) necessary 
to maintain the premises in a state to command the said rent, and 
if no licence were granted in respect thereof ; but no land shall be 
included in such premises other than any pleasure grounds or 
flower or kitchen garden, yard, or curtilage, usually held and 
occupied and used by the persons residing in and frequenting the 
house (t). 

Tlie value is the value at the time of hearing the application, 
whether that be at the general annual licensing meeting or at 
an adjourned meeting (w). 

The licensing justices are to take such means as may seem to 
them best for ascertaining the annual value of any premises, and 

(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 21), s. 38, 
and Sched. V., Part III, ; Ji. v. liury Justices (1870), 43 J. P. 236. Soo Jl v. 
Cumberland Justices (1881), 8 Q. B. D. 369. As to the annual value referrod to, 
see p. 60, ante, 

(q) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), s. 38. 

(r) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 62. 

(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 109 , 
and see note (k), p. 57, ante, 

(<) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 39 (2) ; 
compare Bak^ v. Marsh (1864), 19 J. P. 117. Curtilage may include a 
piece of vacant ground in front of a public-house, not fenced off from the 
street (Marson v. London, Chatham and Dover Bail, Co. fl868), L. B. 6 E<|. 
101). But an orchard behind a dwelling-house and its outhouses is not wuhin 
the curtilage (Asgvitk v. Griffin (1881), 48 J. P. 724). 

(w) B. V. MonUtgii (1884), 49 J. X’. 66. 
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may, if they think fit, order a valuation thereof to be made by a 
competent person appointed by them for the purpose, and may 
order the costs of the valuation to be paid by the applicant for a 
licence (a). 


Part VIII. — Discretion to Grant or Refuse 

Licences. 

Sect. 1. — Excise Licences. 

182. There does not appear to be any discretion vested in the 
excise authorities as to the persons to whom excise licences shall be 
granted, every one being apparently entitled to an excise licence 
provided that he complies with all the statutory requirements and 
is not the subject of any statutory disqualification. 

Sect. 2. — Justices* Licences. 

Sub-Sect. 1 . — Absolute Discretion. 

183. There is an absolute discretion, except in one case (b), to 
refuse the grant of a justices’ licence (whether a new licence, 
renewal, transfer, or special removal), or an order sanctioning the 
ordinary removal of a licence to sell intoxicating liquor by retail, 
whether it be for consumption on or off the premises (c); but in 
some cases the powder to refuse a renewal or a transfer of a licence 
is vested in a committee of quarter sessions instead of in the justices 
acting for the licensing district (d). 

This absolute discretion must be exercised according to 
law, and not in an arbitrary manner (6). But justices are not 
limited as to the kinds of objection they may make(/). A licence 
may be refused on the ground that there are already enough 
licensed houses in the district (.q), or that the house is too far 
removed from police supervision (fc), or that the house has been 
closed for some months (i), or is frequented by prostitutes (A;), or is 


(a) Ticensing (ConBolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), a. 39 (1). 
i^b) See p. 63, ^(wf. 

(c) Licensing (Con8o1idatioii)^Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), ss. 9, 26; 
J^«/>arteBew</a«(1877),42 J.P. 88; Rv. Smith (1878), 48 L. J. (m. o.) 38; 
Hx r>arU JIfinneU (1884), 51 J. P. 84 ; B. r. Kay (1S82). 10 Q. B. D. 213. 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24). s. 19. 
It) Sharp y. Wakejisid, [1891] A. C. 173, per Lord Halsbubt, L.O., at 

p. 179 ; compare B. y. Bottler (1864), 4 B. & S. 959 ; Booke's Cast (1598), 5 
Co. Bep. 99 b, 100 a. 

(/) Griffiths y. Lancashirt Justices (1887), 3 T. L. B. 672, per Wills, J. 

(o) B. y\ Lancashirt Justices (1870), L. B. 6 Q. B. 97 ; B. v. Smith (1878), 48 
L.Z (M. o.)3S. 

^/i) Sharp y. WakefM^ supra; see, koweyer, B. y. Sylveskr (1862), 2 R A S. 

(0 QriMhs y. Lancashirt Justices, supra. 

(k) Sharp V. ffuyhes (1898), 67 J. P. 101 
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of a disorderly character (0 ; and the renewal of a licence may be 
refused on the ground that the house is of a disorderly character, 
even though the same objection has been taken at a previous transfer 
sessions, and the transfer nevertheless granted (/). 

But justices must exercise their discretion in each case that comes 
before them, and cannot properly come to a resolution beforehand 
with regard to all applications of a particular class, for example, 
that they will refuse all new licences (m), or that they will refuse all 
licences for houses where prostitutes obtain refreshments (??), or 
that they will refuse a licence to everyone who does not agree to 
take out an excise licence for the sale of spirits (o). 

No action lies against justices for the refusal to grant a licencefp), 
though criminal proceedings may be taken on account either of the 
granting or of the refusal of a licence if justices act corruptly (g). 

Sub-Sect. 2. — Limited DUcrrtion, 

184. Licensing justices cannot refuse to an applicant the 
renewal of a justice’s off-licence for the sale of wine, spirits, liqueurs, 
sweets, or cider, which was in force and held by the applicant on the 
25th June, 1902, including any licences granted by way of renewal 
thereof from time to time to the applicant, except on one or more of 
the following grounds (r) : — 

(1) That the applicant has failed to produce satisfactory evidence 
of good character ; 

(2) That the house or shop in respect of which a licence is sought, 
or any adjacent (s) house or shop, owned or occupied by the appli- 
cant, is of a disorderly character, or frequented by thieves, prosti- 
tutes, or persons of bad character ; 

(8) That the applicant’s licence, previously held for the sale of 
wine, spirits, beer, or cider, has been forfeited for his misconduct, 
or that the applicant has, through misconduct, been at any time 
adjudged disqualified from receiving any such licence, or from selling 
any of the said articles ; 

(4) That the applicant, or the house in respect of which he 
applies, is not duly qualified as by law required (t) ; 

(Z) Smith V. Sltaiifif [1898] 2 Q. B. 847. 

(m) V. Wed sail Justicf>8 (1854), 8 0. L. R. 100; B, v. Sylvester (18(>2), 31 
L. J. (M. C.) 93, per WlGHTMAN, J., at p. 95. 

(n) Sharp v. nughf^a (1893), 67 J. P. 104. 

(o) fZ. V. Sylveattr (18(32), 2 B. & S. 322; Sharpy, Wakefield^ [1891] A. 0. 173, 
per Lord Balsburt, L.C., at p. 180. 

(p) Baaaett v. Gudachall (1770), 3 Wils. 121. 

Ig) It. V. Filewood (1786), 1 Bum’s Justico, 30th ed., 120; It. v. Holland 
and Forster (1787), 1 Term Rep. 692 ; R. v. Young ami Pitta (1758), 1 Burr. 
556; R. V. Williama^ R. y. Daoia (1762). 3 Burr. 1317; R. v. Daylis (1762), 
3 Burr. 1318 ; R. v. Uunn and Price (1765), 3 Burr. 1716 ; R. v. Harries (1811), 
13 East, 270; R, y. Temple (1664), 1 Keb. 727; R, v. Cwmdius (1744), 2 Htm. 
1210. 

^ ^) Licen6m^(Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 17, 

(«) As to the meaning of adjacent, see Wellington Corporation y. Lower Halt 
Corporation, [1904] A. 0. 773, P. 0. 

(0 Licensing (Consolidation) Act, 1910(10 Edw. 7 & 1 Oeo. 5,c. 24), s. 17, 
Sened. L, Part iL The above four obj^tions are quite distinct from one 
another (TFAi/en v. Mailing, [1892] 1 Q. B. 362, 0. A., per Lord Esher, M.R., 
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(5) That the applicant has sold surreptitiously under the licence, 
or has assisted in concealing or misrepresenting the nature of goods 
under the licence ; or 

(6) That the applicant has in any other way, in the opinion of 
the licensing justices, been guilty of misconduct in the management 
of his business under the licence (a). 

185. If a house has been altered the justices must decide 
whether the alterations have or have not left the house the same 
as that previously licensed. If they decide that the house is 
the same, they are limited to the grounds above mentioned. If 
they come to the conclusion that the house is not the same, then 
they must deal with the application as if it were an application for 
a new licence (/>). 

186. In order to limit the discretion of the justices to the grounds 
above named, the application must l)e for the same kind of licence as 
previously held, for example, if previously for the sale of wine, the 
application must not be for the sale of spirits or of cider (c). 

187. If an applicant for a licence proves his good character in 
spite of a conviction, his licence cannot be refused upon the ground 
of character, even though the justices do not think him a fit person 
(on grounds other than the ground of character) to hold a licence (d). 

If the applicant does not produce evidence of good character, the 
jastices may refuse to grant the licence, although no evidence has 
been called against the applicant’s character (c), and even where 
evidence is given in his favour, if they think it is insufficient (/). 

Evidence which has been given upon a charge against a licensee 
for an oilence, of which charge the defendant was acquitted, can be 
called again and given before the licensing justices in order to 
establish that the house is of a disorderly character (ff), 

Sub-Sect. 3. — Jie/erring to Comjiensaiion Authority, 

188. The power of actually refusing the renewal or transfer of a 
licence is vested in the justices acting for the licensing district 
only in the following cases : — 

(1) If the application is for the renewal or transfer of a justices’ 
off-licence. 

at p. Tbe fourth of tho grounds given in the text, so far as it relates to a 

valuation qualification, is not applicable to licences to sell by retail wine, sweets, 
spirits or liqueurs, for consumption off tbe premises, for, in the case of these 
licences, no such qualification is by law required [R, v. Morison (1S91), 55 J. P. 
87 ; R, V. JJedwelty {Monmouthshire) Licensing Justices (1874), 38 J. P. 807); see 
p. 60, ante, 

(o) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), s. 17, 
Sched. I., Port 11. 

(5) R, V. Bradford Justices (1896), 74 L. T. 287, per Collins, J., at p. 289 ; 
R, y. Sheffield Justices (1899), 63 J. P. 595, C. A. 

(c) R, V. King (1888), 20 Q. B. D. 430, C. A.; see also Licensing (Consolida- 
tion; Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 16 (1). 

(cQ R, V. Lancaster Justices (1891), 55 J. P. 580, 0. A.: reversing, in part, 
8. 0. 65 J. P. 279. 

(e) Ex parte Morgan (1870), 23 L. T. 605. 
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(2) If the application is for the renewal or transfer of a justices’ 
on-licence for the sale of wine alone or sweets alone (h). 

(3) If the application is for the the renewal or transfer of a 
licence which was not in force on the 15th August, 1904, and had not 
at that date been provisionally panted and confirmed, or, though 
then in force, has not been continuously in force from that time up 
to the time of the application (t). 

(4) If the application is for the renewal or transfer (A:) of a justices’ 
on-licence (not being for the sale of wine alone or sweets alone) 
in force on the 15th August, 1904, and thereafter continuously 
in force, but not being an old beerhouse licence (Z), provided that 
the justices act upon one or more of the following grounds: — 
(i.) that the licensed premises hav6 been ilhconducted ; (ii.) that the 
holder of the licence has persistently and unreasonably refused to 
supply suitable refreshment (other than intoxicating liquor) at a 
reasonable price; (iii.) that the holder of a licence has failed to 
fulfil any reasonable undertaking given to the justices on the grant 
or renewal of the licence; (iv.) that the licensed premises are 
structurally deficient or structurally unsuitable ; (v.) grounds con- 
nected with the character or fitness of the proposed holder of the 
licence ; (vi.) that the renewal or transfer would be void (m). 

If licensed premises are carried on as such, but in circum- 
stances which result, and are intended to result, in an almost 
complete loss of trade, the renewal of the justices’ licence will not 
be void, and therefore the licensing justices are not entitled to 
refuse to renew it on the ground that the renewal would be 
void (n). 

(5) If the application is for the renewal or transfer (o) of an old 
beerhouse licence (p), provided that the justices act upon one or more 
of the following grounds, namely : — (i.) that the applicant has failed 
to produce satisfactory evidence of good character ; (ii.) that the 
house or shop in respect of which a licence is sought, or any adjacent 
house or shop, owned or occupied by the person applying for a 
licence, is of a disorderly character, or frequented by thieves, 
prostitutes, or persons of bad character ; (iii.) that the applicant’s 
licence previously held for the sale of wine, spirits, beer, or cider, 
has been forfeited for his misconduct, or that he has through 
misconduct been at any time adjudged disqualified from receiving 
any such licence, or from selling any of the said articles ; (iv.) that 


(h) Licensing (ConsolidatioD) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 18, 
Bcned. II., Pan 1. 

(0 JWd.; Freer v. Murray, [1894] A. 0. 676, per Lord Hbrschell, L.C., at 

p. 681. 

(h) Licensine (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 6, c. 24), 
8. 23 (2)(c). 

(1) Pur a definition see p. 66, post 

(in) Licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Qeo. 6, c. 24), 8.48, 
Sened. IL, Farts L, II. 

(n) Webh v. London {City) Lkenaing Justices (1910), 102 Tj. T. 70. 

(o) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 

s. 23 (2) (c); Simonds v. Biackheath Justices 17 Q. B. D. 705 ; and see 

B, y. Sheffield Justices (1899), 63 J. P. 696, C. A. 

(p) For a definition see p. 66,p<M^. 

H.L.— xvm* ^ 
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the applicant, or the house in respect of which he applies, is not 
duly qualified as by law required (q). 

189. An old beerhouse licence is an old on-licence for the sale 
of beer or cider, with or without wine, which was granted in respect 
of premises for which a corresponding excise licence was in force 
on the 1st May, 18G9, including licences granted by way of renewal 
of such a licence, whether the licence continues to be held by the 
same person or has been transferred to any other person (r). The 
licence must not only have been in force on the let May, 1669, but 
must have been in existence throughout the intervening period up 
to the date of the application, and must be in existence at the date 
of the application. If at any time subsequent to the 1st May, 1869, 
and prior to or at the date of the application, there was not a 
licence in existence in respect of the house, the licence is not an 
old beerhouse licence (s). 

But the fact that no intoxicating liquor has been sold on the 
premises for several years (during which time, however, the licence 
has been continuously renewed) does not prevent the licence being 
an old beerhouse licence {t)> 

190. Any interruption in the existence of the licence is equally 
effective to prevent the licence being an old beerhouse licence, 
whether arising from the forfeiture of a licence upon conviction of 
a licence-holder (a), even if upon a first conviction for an offence (&), 
or arising from a refusal (c) to renew the licence (cf), or from an omis- 
sion to apply for such renewal (c), or from the expiration of the current 
licence before an application for a grant at special sessions (/). 

Moreover, the house must be the same, and if a house in respect 
of which such a licence exists is taken under an Act for public 
purposes, an application for a special removal is not an application 
in respect of an old beerhouse licence (g). 

191. Whenever licensing justices refuse the renewal or 
transfer (h) of an old on-licence they must specify in writing to the 

J}) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 18, 
Soiled. II., Parts I., II. For decisions bearing upon these grounds of refusal, 
see p. 64, anUf wheio, inter alia, the same grounds occur; and see Ex parte 
aCimuor (1877), 41 J, P. 740. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), Sched. 
II., Part L This appears to nave altered the law, in that the continuous 
renewal of the justices’ licence is now the essential feature, whereas formerly 
it was the continuous renewal of the excise licence which mattered. See Tower 
Jueticea v. Chambtre, [1904] 2 K, B. 903, 0. A. 

'a) Freer v. Murray, [1894] A. C. 576, per Lord Herbcheix, L.O., at p. 581. 
t) Mackrell v. Brent/urd Justicee, [1900] 2 Q. B. 387. 

|a) i?. V. West Biding Juetim (1888), 21 Q. B. D. 258. 

5) Tower Juaticee v. Chamhere, eupra; oveiTuling Ex parte Flinn dt Bone 
(No. 2J, [1899] 2 Q. B. ^7. 

(c) On a former occasion on legal grounds. 

(o) Hargreaves v. Dawaon (1871), 24 L. T. 428, 

\e) R. v. Curzon (1873), L. R. 8 Q. B. 400. 

(/) Freer v. Muiray, supra. 

to) Traynor v. Jones, [1894] 1 Q. B. 83; Boodle v. Birmingham JuHioes 
fl881), 45 J. P. 636. 

(h) Licensing (Consolidation} Act, 1010 (10 Edw. 7 4b I Qoo^ 5. n. 
e. 23 (2) ( 0 ). 
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applicant the grounds of their refusal (i)> even though not asked to Ban. s. 
do so (k). Justices' 

LiC6DC68. 

192. If, however, the licensing justices, upon the consideration — 
by them in accordance with the Licensing (Consolidation) Act, 

1910 (Z), of applications for the renewal or transfer of justices* Sorit^. 
licences, are of opinion that the question of the renewal of any 
particular old on-licences requires consideration on grounds other 
than those on which the justices themselves have power to 
refuse such renewal or transfer, they must refer the matter to the 
compensation authority (?n), together with their report thereon (Z). 

The provisional renewal or transfer of licences included in reports 
of the justices is provided for by rules made by a Secretary of 
State (n). 

Sub-Sect. 4. — Attaching Conditiona to Licence. 

193. Justices cannot annes on the grant of a licence a condition Conditions 
unconnected with the interests of the public, such as that the 
applicant must pay a debt owing by him on a distinct and collateral of public!”^^ 
account (o), or must pay rates left unpaid by a previous tenant (p). 

Justices may attach to the grant of a new justices* on-licence conditions 
(other than a licence for the sale of wine alone or sweets alone (q)) which may be 
such conditions both as to the payments to be made and the tenure ^ 

of the licence and as to any other matters as they think proper in ^ 
the interests of the public, subject as follows : — (1) such conditions Conditions foi 
must in any case be attached as, having regard to proper securing 
provision for suitable premises and good management, the justices yaTue!^^ 
think best adapted for securing to the public any monopoly 
value which is represented by the difference between the value 
which the premises will bear in the opinion of the justices when 
licensed and the value of the same premises if they were not 
licensed > provided that, in estimating the value as licensed 
premises of hotels and other premises where the proffts are not 
wholly derived from the sale of intoxicating liquor, no increased 
value arising from profits not so derived can be taken into con- 
sideration; (2) the amount of any payments imposed under 
conditions so attached must not exceed the amount thus required to 
secure the monopoly value (r). 


(i) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5,c. 24), s. 18 (2) ; 
R. V. Sykea (1875), 1 Q. B. 1). 52; Tranter v. Lancashire Justices (1887), 8 
T. L. B. 678. 

(Jc) Ex parts Smith (1878), 3 Q. B. D. 374 ; R, ▼. Ashton-under- Lyne Justices 
(1873), 37 J. P. 85 ; but it is sufficient if a minute specifying the ground of 
refusal is drawn up by the clerk and reud out by the chairman, although a copy 
is not given to the applicant, at any rate unless the applicant asks for a copy 
(if. V. Cumberland Justice (1881), 8 Q. B. D. 309). 

(l) Seep. 10, post. 

(m) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 19 (1). 

S lUd., B. 47; Licensing Buies, 1910, rr« 41—45. 

R. y. Aihay (1758), 2 Burr. 653. 
ip) Feist V. Tower Justues (1904), 68 J. P. 204. 

{q) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 5, o. 24), 


14(6). 

(r) Ibid., a. 14 (1). 
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SMCT. 2. ^},0 amount of any payments made in pursuance of any such 

Jnstices’ conditions is to be collected in the same maimer as the duties on 
Licences. jQ^ai taxation licences within the meaning of the Local Government 
A^ct, 1888 (s), and must be paid into the Exchequer (t)- 

Ordinnry 194. The provisions as to attaching conditions to the grant of 
removal licences do not apply in the case of an application for an 

order sanctioning the ordinary removal of a licence (a). 

Notice to 195. Where the justices, on an application for the renewal or 
owuer of ^ transfer of an old on-licence (a), ask the licence-holder to give any 
undertaking, they must adjourn the hearing of the application and 
cause notice of the undertaking for which they ask to be served 
upon any registered owner of the premises, and give him an 
opportunity of being beard (&). But this provision does not entitle 
the justices to refuse to grant the renewal or the transfer if the 
applicant declines to give the undertaking asked for, whether the 
application be in respect of an old beerhouse licence (c), or in 
respect of a fully-licensed house (d). 


Part IX.— Compensation. 


Fewer to 
ref ufte old 
oa-Ucence, 


Sect. 1. — The Compensation Authority. 

196. The power to refuse the renewal or the transfer of an old 
on-licence (e) on any ground other than the grounds upon which the 
licensing justices can refuse such renewals or transfers (/ ) is vested 
in the compensation authority and not in the licensing justices, but 
can only be exercised on a reference from those justices, and on 
pavment of compensation (y). 

OompensaUon The compensation authority is, (i.) as respects a licensing dis- 
Authofitj. trict being a petty sessional division of a county, quarter sessions ; 

(ii.) in a county borough, the whole body of borough justices, and 

(i) 51 & 62 Viet 0 . 41 , 8 . 20. ' 

(e) Licensing (Consolidation] Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24], s. 14 (3). 
The duties on local taxation licences are ooUected by the Commissioners of 
Inland Revenue (see title Bevenob), and are payable by them to the local 
taxation account. But the power to levy the duties may, by Order in Council, 
made on the recommendation of the Treasury, be transferred to county council! 
(Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 20, Sched. L). 

(«) A V. MnA'UMiter, [IdOd] 2 K. B. 469. 

(a) As do6nod in the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 
5, 0 . 21). Sched. II. 

f5) /5iW., BS. 16 (51, 23 (2) (o). 

(c) V. Qrimwade^ Ex parte Catchpole <5 Cb., R, y. Dodde, Ex parte Rohertt 
and H'ulker d Si*tt (1905), 21 T. L. R 3G6. For the dofinition of “ old beerhouse 
licence,*’ see p. 66, ante. 

(d) R y. hodde, [1905] 2 KB. 40, C. A.; and see Bossi y. Edinhuryl 
Carpftratrtn, [1905] A. C. 21 (case of a licence to seU ice-cream). 

ie) As described in the Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 
I Oeo. 5, cT 44). Sched. U., Part L 

(/) Sm pn. 24 ei §eq,, ante. 

fp) Idceniang (Oonsolidation} Act, 1910 (10 Edw. 7 A 1 Oeo. 5, c. 24)^ 
8. 19 (1). 
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(iii.) in a borough not being a county borough, the quarter sessionB 
for the county (h). 

197. The compensation authority may divide its area into 
districts for the purpose of its powers and duties as such authority, 
and in that case those districts are deemed separate areas for the 
purposes of those powers and duties under the same authority (t). 

198. A compensation authority may delegate any of its powers 
and duties as such authority to a committee appointed in accord- 
ance with rules made by it, and, when the authority is the quarter 
sessions, must so delegate its power of determining any question 
as to the refusal or transfer of a justices’ licence and matters 
consequential thereon (A;). 

199. Where quarter sessions have customarily been held 
separately by adjournment or otherwise for any part of a county, 
the Secretary of State may by order, on the application of the 
justices sitting at each such separate sessions, constitute, for the 
purposes of the execution of the powers and duties of quarter 
sessions as confirming and compensation authority, any part of 
the county, for which quarter sessions are for the time being so 
separately held, a separate county, and the justices usually sitting at 
those quarter sessions a separate quarter sessions, and make all 
necessary provisions for the administration of those powers and 
duties in such a case (2). 

200. Any compensation authority who may or must appoint a 
committee may make rules, to be approved by a Secretary of State, 
for the mode of appointment of those committees, and, so far as 
not otherwise provided for, the procedure of those committees (m). 

A Secretary of State may make rules providing for consti- 
tuting, where requisite, committees of quarter sessions standing 
committees (n). 

201. The justices of any borough, not being a county borough, 
but having a separate commission of the peace, are entitled to 
appoint one of their number to act, with reference to the deter- 
mination of any question as to the refusal of the renewal or 
transfer of a licence, and any matters consequential thereon, on 
the committee appointed by the quarter sessions of the county 
as compensation authority, and for those purposes any justice 
so appointed is deemed to be an additional member of the 
committee (o). 

A justice of a borough so appointed is not disqualified from acting 


I A) Licensing (Consolidation) Act, 1910 (10 Edsr. 7 & 1 Geo. 5, c. 21}, s. 2. 

I*) /Md.,s.6(l). 
k) Ibid., 8. 6 (1). 

0 Ibid., 8. 5 (2). Such orders have been mado in respect of Kent, Lancaster, 
Suffolk, and Sussex. 

(m) Ibid,, s. 6 (3). 
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on the question of the refusal to renew a licence by reason of his 
having acted as chairman at the meeting of the justices of the 
borough at which it was decided to refer the licence to quarter 
sessions {p). 

Sect. 2. — Procedure of Compensation Authority, 

202. The compensation authority must consider all reports 
made to it on the reference of the matter of the renewal or 
transfer of licences by the licensing justices, and, if it thinks 
expedient, after giving the persons interested in the licensed 
promises and, unless it appears to the compensation authority 
unnecessary, any other persons appearing to it to be interested 
in the question of the renewal or transfer of the licence of those 
promises (including the licensing justices), an opportunity of being 
heard, may, subject to the payment of compensation, refuse the 
renewal or transfer of any licence to which such report relates (q), 

203. A Secretary of State may make rules for carrying into effect 
the Licensing (Consolidation) Act, 1910 (r), as to the renewal of old 
on-licences, and may by those rules, amongst other things, provide 
for consultation with the licensing justices as to their reports, and 
for the time and manner of the consideration of those reports («), 
and may regulate the procedure of the compensation authority on the 
consideration of the reports of licensing justices, and on any hearing 
with reference to the refusal of the renewal or transfer of old 
on-licenses (t), 

204. Although the report of the justices of the licensing district 
must bo considered by the compensation authority, it is not by 
itself evidence upon which the compensation authority is entitled 
to refuse the renewal or transfer of the licence (n). The compensa- 
tion authority can only act upon evidence given on oath before it, 
and mere evidence of the number of licensed houses in the district, 
or of the character and population of the locality, is not sufficient, ns 
there is no evidence relating to the particular house in question, thus 
differentiating it from the other licensed houses in the district (a). 

But the compensation authority has evidence upon which it is 
entitled to refuse the renewal of a licence if it has evidence on oath 
before it as to the accommodation and takings of the particular 
house (i). 


( p) Ji, V. Cheshire Licensing Justices, Ex parte Kmj's Alias Brewery, Ltd,, 
[1000] 1 K. B. 3G2. 

(7) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5. c. 24). 
SB. 19 (2), 23 (2) (c). ^ 

10 Edw. 7 « 1 Geo. 5, c. 24. 
lUd,t 8. 47 (a). 

, Ibid,, 8 . 47 (e). 

(w) Dartjerd Brewery Co, ▼, Londem {County) Quarter Sessions, [1906] 1 K. B. 
605. 


(a) Ibid, ; and see Baven v, SotUhampion Justices, [1904] 1 E. B. 430 ; B. ▼. 
Prinkwater, Ex parte Convxty (1905), 22 T. L. B. 12, 0. A. ; B, v. TUharst, 
Ex parte FarreB, B, v. Cox, Ex parte West, [1905] 2 KB. 478. 

(5) B, V, Johnson {LeicesUr Justices), Ex paiie Whitmore (1906), 71 J. P. 59. 
The evidence in this case was that the house had small accommo^tioni that 



Part IX.— Compensation. 

The compensation authority may go into any objection to the 
renewal which is raised on the notice of opposition, although not 
referred to in the report of the justices (c). 

205. The compensation authority ought not to refuse to allow 
questions to bo asked in cross-examinalion of witnesses called in 
support of the refusal of a renewal of a licence meiHBly on the ground 
tliat tliey refer to other licensed houses not included in the report 
of the licensing justices (d). But the com))ensation authority is 
not entitled, for the purpose of dififerentiating between two licensed 
houses, to take into consideration what other licences the owners 
of the respective licensed houses are willing to surrender, nor what 
contribution they are willing to make to the compensation fund, in 
consideration of the renewal of the respective licences (^0- 

When tlie renewal of a licence has been refused by the compensa- 
tion authority the licence must go forward for compensation, and 
tlie compensation authority is not entitled to refuse to fix the com- 
pensation because it subsequently discovers that the bouse is not 
of the required annual value. Nor can the licensing justices refuse 
to renew provisionally until the compensation money is paid (/). 

Except where special provision is made in pursuance of any Act, 
or under the Licensing Rules, 1910, any documents are, for tlio 
purposes of the Licensing (Consolidation) Act, 1910 (f}\ sufficiently 
authenticated on behalf of quarter sessions, or the justices of a 
licensing district, or any committee acting under the Act (g), if 
purporting to be signed by their clerk (/t). 

Sect. 8. — The Compensation Fund. 

206. The compensation authority must in each year, unless it 
certifies to the Secretary of State that it is unnecessary to do so in 
any year, for the purposes of its powers and duties as compensa- 
tion authority, impose in respect of all old on-licences renewed or 
transferred in respect of premises within its area charges at rates 
not exceeding, and graduated in the same proportion as, the rates 
set out in the statutory scale (i). 


the public rooms were small, that the takings were only about £1 per day, and 
that there wore fifteen other licensed houses within a radius of 200 yards. 

(f) Jlowe V. Newington Licensing Justices (1907), 72 J. P. 12, 0. A 
(fi) Morgan y. Ayles/ord Licensing Justices^ [1900] I K. B. 437. 

(c) 11 V. Shann. [1910] 2 K. B. 418, 0. A 
(/) R. V. WaUaU Justices, [1910] 2 K. B. 210. 

(//) 10 Edw. 7 & 1 Geo. 5, c. 24. 

\h) Ihid., 8. 47 (Q ; Licensing Rules, 1910, r. 54. 

(i) Licensing (ConsolidationT Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 21), 
s. 21 (1), Sched. 111., Part 1. ^e scale is as follows 

Scale of Maximum CnAROES. 

Annual Value of Premises to be taken as for the purpose of Blazimum 


Publican’s Licence Duty. 


Rate of Chugi. 

£ £ 


£ 

Under 15 ... 

• •• 

1 

15 and under 20 ... 

• •• 

2 

20 „ „ 25 ... 


... 3 

25 ,, I, SO ... ••• 

••• 

... 4 
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207. A licence which has been provisionally renewed, snbject 
to a reference to the compensation authority, and the renewal of 
which the compensation authority has refused, is not a licence in 
respect of which a charge can be imposed for the purpose of the 
compensation fund (7i). 

208- The rate of charge in the case of an hotel is one-third of 
that charged in other cases, and in the case of any licensed 
premises which are cer tilled by the licensing justices on the 
application of the holder of the licence to be used only as public 
gardens, picture galleries, exhibitions, places of public or private 
entertainment, railway refreshment rooms, bond fide restaurants oi 
eating houses, or for any other purpose to which the hohiing of a 
licence is merely auxiliary, such rate, not less than one-third of 
that charged in other cases, as the justices think proper in the 
circumstances (/). 

An hotel for this purpose means premises of the value of £50 
and upwards, which are proved to the satisfaction of the Commis- 
sioners of Customs and Excise {m) to be structurally adapted for use 
as an inn or hotel for the reception of guests and travellers desirous 
of dwelling therein, and to be mainly so used, and in the case of 
which either no portion of the premises is set apart and used as an 
ordinary public-house for the sale and consumption therein of 
liquors, or the annual value of any portion so set apart and used 
does not, in the opinion of the Commissioners, exceed £25 (n). 

An hotel of even a large annual value, a portion of which, 
exceeding £25 in annual value, is set apart and used as an ordinary 
public-house, does not come within the exemption in favour of 
premises ustd for a purpose to which the holding of a licence is 
merely auxiliary (o). 


SciLE OF Maximum Charges— 


Annual Value of Premises to be taken as for the purpose of 

Maximum 


Publican’s Licence Duty. 


Bate of Charge. 

£ 

£ 



£ 

30 and under 40 ... 


• •• 

... 6 

40 „ 

,, 60 ... 


••• 

10 

fio 

„ 100 ... 



... 16 

100 „ 

200 ... 


••• ••• 

20 

200 

„ 300 ... 


••• 

30 

300 ,. 

„ 400 ... 


••• 

40 

400 „ 

„ 600 ... 



••• 60 

500 „ 

,. 600 ... 



60 

600 „ 

,, 700 ... 


••• ass 

... 70 

700 

,, 800 ••• 


• •• • • 

... 80 

800 , 

.. 900 ... 


••• 

... 90 

900 and over 


• ••• 

100 


fAp) Mdtkin V. [1906] 2 K. B. 886 (proceeding by petition of right), 
u) licensing (Consolidiition) Act, 1910 (10 l^w. 7 & I Oeo. 5, c. 24), 
Sened. IIL, Piirt I. As to places of entertainment generally, seo title 
Theatres and Other Places of Entertainment. 
fm) As to these Commissioners, see title Revenue. 

()i) Licensing ^nsolidation) Act, 1910 (10 £dw. 7 & 1 Oeo. 6, c. 24), 
Sbhed. m., Port 1. As to the law relating to inns generally, see title Inns 
AND Innkeepers, Vol. XYII., pp. 601 H sen, 

(oj B. T. Carter, [1907] 1 K. B. 29S. 
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209. These charges must be levied and paid together \ 7 ith and 
as part of the duties on the corresponding excise licence, but a 
separate account must be kept by the Commissioners of Customs 
and Excise of the amount produced by those charges in the area 
of any compensation authority, and that amount must in each 
year be paid over to that authority in accordance with rules made 
by the Treasury for the purpose (p). 

210. If a borough in a county is constituted a county borough (q) 
between the date at which the county compensation authority 
imposes the charge and the date when the charge is collected, the 
Commissioners (r) must pay over to the compensation authority of 
the new county borough the charges collected in respect of licensed 
houses witliin the new county borough, although such charges were 
imposed by the county authority («). But if the renewal of the 
licences of houses within the new county borough has already 
been refused by the county compensation authority, the county 
compensation authority must pay the compensation (Q. 

211. Any sums paid to a compensation authority in respect of 
the above charges, or received by it from any oihor source for tho 
payment of compensation, must be paid by it to a separate account 
under its management, and the moneys standing to the credit of 
that account constitute the compensation fund (a). Tim compen- 
sation authority in the exercise of its powers must have regard to 
the funds available for the payment of compensation (r). 

Rules have been made by the Home Secretary regulating the 
management and application of the compensation fund and the 
audit of the accounts of quarter sessions (?<;}. 

212. The compensation authority may, with the consent of a 
Secretary of State, borrow in accordance with rules made under the 
Licensing (Consolidation) Act, 1910 (a), on the security of the com- 
pensation fund, for the purpose of paying any compensation (&). 

A Secretary of State may make rules providing for the enforce- 
ment of any security given for money borrowed and for the time, 
not exceeding fifteen years, within which money borrowed must be 
replaced (c). 


(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, 0 , 24), 
s. 21 (2). These rules were dated 10th March, 1905. Tho year in respect of 
which the charge is payable runs from dth April to 5th April (Horton v. Penn, 
[1907] 1 K. B. 661). 

(g) See title Local Qoveiinment. 

(rS As to the Commissioners, see note (a), p. 17, ante, 

(•) Ji, y. Inland Revenue Ovmtniseionere, R. v. Glamorgan Juetices, Ex parte 
Davies, [1910] 1 K. B. 851. 

(t) IbitL The matter wUl be one for adjustment under tho order creating the 
county boroughs. 

(u) li'consing (Consolidation) Act (10 £dw. 7 & 1 Geo. 5, c. 24), s. 21 (4). 

(r) HpI., 8. 21 (5). 

(w) I hid,, B. 47 (c) ; Licensing Buies, 1910, rr. 84—36, 55—64. 

(a) 10 Edw 7 A 1 Geo. 5, c. 24. 

(h) I hid., 8. 21 (6) ; licensing Buies, 1910, xr. 65—71. 

(e) licenaing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, 0 . 24),'S. 47 (b) ; 
TJumring BuIm, 1910, n. 65—71. 
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213. Any expenses incurred by the compensation authority in 
the payment of compensation or otherwise in the exercise of its 
powers or in tlie performance of its duties as compensation 
authority, and such expenses of the licensing justices, incurred 
with respect to the matter of the reference to the compensation 
authority of the question of the renewal or transfer of old on- 
licences or the grant of new on-licences, as quarter sessions may 
allow, must be paid out of the compensation fund(d). 

Sect. 4. — Deductions from Rent 

214. Certain deductions from rent, in no case exceeding half 
the rent (e), may, notwithstanding any agreement to the con- 
trary (/), be made by any licence-holder who pays a charge levied 
for compensation purposes, and also by any person from whoso 
rent a deduction is made in respect of the payment of such a 
charge 0/). 


(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), 
21 (d). 

(e) Ihid.. Sched. III., Part H. 

(/) Wooler V. North Eait*rn Breweries, [1910] 1 K. B. 247. 

(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o, 24), 
8. 21 (3). The scale of deductions {ibid,, Sched. III., Part 11.) is as 
foUows;- 

A person whose unexpired term does not exceed — 

1 year may deduct a sum equal to 100 per cent, of the charge. 


2 yean 

>1 

II 

88 

ff 

3 „ 

n 

11 

82 

ff 

4 „ 

ff 

II 

76 

ff 

6 „ 

„ 

II 

70 

ff 

6 „ 

If 

fi 

65 

ff 

7 „ 

fi 

If 

60 

ff 

8 .. 

ff 

If 

55 

ff 

9 .. 

ff 

ff 

50 

ff 

10 „ 

ff 

If 

45 

ff 

11 „ 

ff 

If 

41 

ff 

12 

ff 

ff 

37 

ft 

13 

ff 

ff 

33 

ff 

14 „ 

ff 

ff 

29 

ff 

16 „ 

ff 

ff 

25 

fi 

16 „ 

ff 

ff 

23 

ff 

17 

ft 

fi 

21 

f 1 

18 „ 

ff 

ff 

19 

f ' 

19 „ 

ff 

ff 

17 

fi 

20 „ 

If 

ff 

15 

f 

21 .. 

ff 

ff 

14 

fi 

22 

ff 

ff 

13 

fi 

23 

ff 

If 

12 

fi 

24 „ 

If 

!♦ 

11 

f 1 

28 „ 

ff 

f 1 

10 
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35 

6 
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88 
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40 

5 
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40 
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45 

4 

II 
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ft 

50 

8 
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If 

56 
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215. The unexpired term is reckoned from the date on which 
the charge is payable, namely, 10th October (A). 

Where the lessor has granted to the lessee not only an existing 
lease, but also a reversionary lease to commence on the day next but 
one after the expiration of the existing lease, the unexpired term 
of the lessee includes not only the unexpired term of the existing 
lease, but also the term of the reversionary lease (0- 

216. Such deductions are a charge upon the rent, and where the 
reversion is settled, a tenant for life has no right, in the absence of 
special directions in the will or settlement, to have any part of such 
deductions paid out of capital (k). 

In arriving at the rateable value of licensed premises no 
deduction from the gross annual value is allowable in respect 
of payments to the compensation fund(0. 

Sect. 6 . — Amount of Compensation, 

217. The amount of compensation to be paid is a sum equal to 
the difference between the value of the licensed premises (calculated 
as if the licence were subject to the same conditions of renewal as 
were applicable immediately before the passing of the Licensing 
Act, 1 904 (7a), and including in that value the amount of any deprecia- 
tion of trade fixtures arising by reason of the refusal to renew the 
licence), and the value which those premises would bear if they 
w'ere not licensed premises (a). 

The value of licensed premises is the amount which they 
might fairly be expected to fetch if sold in the open market (o), 
and it is material to inquire into the quantity and quality of tho 
liquors sold at the licensed premises under normal conditions and 
apart from any considerations of a personal or special character, 
such as the popularity of the licensee or the proximity of the 
licensed premises to the brewery; but there cannot be taken into 
consideration, in addition to the brewer's profit arising from the 
supply of liquor to the licensed premises, any profits which a 
tenant might be expected to make by the sale of the liquor so 
supplied (p). 

The conditions of renewal applicable before the passing of the 
Licensing Act, 1904 (m), were :-^l) With regard to licences other 


(A) ZoTtdon County Council v. Watney^ Comhe tfc Co., [1900] 1 K. B. 6li7. 

(t) Llanyatioch {Lord) v. Wainey^ Comber Jleid, Co., Ltd, [1910] A. C. 391. 

(k) Re Smith, Smith v. Dodaworth, [1906] 1 Ch. 799. 

(/) Waddle v. Sunderland Union, [1908] 1 K. B. 642, C. A., affirming S. C., 
[1906] 2 K. B. 899. As to the effect of such deductions upon assessments for 
ucome-tax, see title Income Tax, Vol. XVI., pp. 633, 653. 

(m) 4 Edw. 7, c. 23 ; and see the text, ivfta, and p. 76, jmat 

(n) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Qeo. 6, c. 24), 

s. 20 ( 1 ). 

( 0 ) Finance Act, 1894 (57 & 68 Viet. c. 30), s. 7 (5). 

(p) Aehhy'e Cobham Brewery Co., Re The Crown, Cohham; Aahhy^a Statues 
Brewery Co., Re The Hand and Spear, Woking, [1906] 2 K. B. 764. See also 
Walker v. Brialey, Orinterr, Fleming, [1900] 2 Q. B, 7.36 ; Laaadla and Sharman, 
Ltd., Re ** The Freemaaons Arms/* Cheeter (1908), 72 J. P. 323. 
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iNTOXICATlKa LIQUOB 8 . 

than old beerhouse licences, they were subject to refusal by justices 
upon any ground in their discretion and without compensation 
(but subject to an appeal to quarter sessions) ; (2) with regard to 
old beerhouse licences, they were subject to refusal by justices only 
upon one or other of four grounds (q) (subject to an appeal to 
quarter sessions). 

218. The amount of compensation to be so paid is the amount 
agreed upon by the persons appearing to the compensation autho- 
rity to be interested in the licensed premises and approved by that 
authority, and in default of such agreement and approval, the 
amount must be determined by the Commissioners of Inland 
lievenue in the same manner and subject to a like appeal (r) to the 
High Court as on the valuation of an estate for the purpose of 
estate duty(8). 

Any costs incurred by the Commissioners of Inland Revenue on 
such an appeal must, unless the High Court orders those costs to 
be paid by some party to the appeal other than the Commissioners, 
be paid out of the amount to be paid as compensation (f). But the 
court has a discretion to order the Commissioners to pay a 
successful appellant’s costs (a). 

219. The compensation is to be paid to the persons interested 
in the licensed premises (&), and must, in any event, be divided 
amongst them (including the holder of the licence) in such shares 
as are determined by the compensation authority: provided that in 
the case of the licence-holder regard must be had not only to 
his legal interest in the premises or trade fixtures, but also to bis 
conduct and to the length of time during which he has been the 
holder of the licence, and the holder of a licence, if a tenant, must 
(notwithstanding any agreement to the contrary) in no case receive 
a less amount than he would be entitled to as tenant from year 
to year of the licensed premises (c). 

( 9 ) Set out in the Licensing (Consolidation) Aot, 1910 (10 Edw. 7 & 1 Geo. 5 , 
c. 24), Soiled, n., IWt IL, A. These are the same grounds as those upon 
which lioensins justices can themselves refuse the renewal or tracer of an 
old beerhouse licence (see p. 65, anfe). 

(r) Under the Finance Act, 1894 (57 & 58 Viet. c. 30), s. 10 . As to the facts 
to be considered, see LassflU and Sharman, Ltd,, He ** The Freemusona Arm,** 
ChtttfT (190M), 72 J. P. 323. 

(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5 , c. 24), 
B. 20 ( 2 ). As to such valuation, see title Estate aed Other Death Duties. 
Vol. XIII., pp. 207 etteq. ^ 

(f) Licensing (Gonsohdation) Act, 1910 (10 Edw. 7 A 1 Geo. 6 , 0 . 24). 
a. 20 (4). 

(а) He Flardy'a Crown Brewery, Ltd,, and St, Philip*e Tavern, Maneheeier, 
[1910] 2 K. B. 237, C. A. 

( б ) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5 , c. 24), 
a 20 (1). As to pHyinent to trustees fordebenture-hoMers. see Nttakfe v. Nouku 
A Co„ lAd„ [19071 1 Ch. 64; Damon v. Braimr*e Tudeaster Breitteriee, Ltd, 
[1907] 2 Ch. 359 ; Law Uuamntfr and Trust Sftcitty, Ltd, v. MitrJiam ami Cheam 
Bremry Co,, Ltd,, [1906] 2 Ch. 98. As to payment to a tenunt for life, see 
He liJaaon, Dando v. (1911), 46 L. J. 448. As to payment to the lords of 
a manor in respect of a beerhouse within the same, see Falesiaetical Commis- 
tioners ▼. Page and Others (1911), 131 L. T. Jo. 320. As to equitable mortsaeees. 
see Bent*s Brewery Oo„ Ltd, ▼. Dykes (1909), 100 L. T. 476. 

U) liicensing (Consolidation} Act, 1910 (10 Edw. 7 A 1 Geo. 5, 0 . 24), 
s. 20 ( 2 ). 




Past IX.— Compbksatioh. 


If a person^ is registered as owner of licensed premises and Bwt. t. 
compensation is awarded and paid to him as such owner, although of 

in fact he is^hnly co-owner with other persons, an action may be Compen- 
brought against such registered owner by the co-ownors to compel sation. 
him to account for the money, and the defendant may be ordered to 
bring the amount paid to him into court to the cre^t of the 
action (d). 

Where the business carried on at licensed premises has been Beqneitof 
bequeathed to one person, but the licensed premises have been devised 
to another, who lets them to lessees and ceases to carry on the 
business himself, the person to whom the business has been devised 
is not entitled to any share in compensation awarded on non-renewal 
of the licence after the premises have been so let (e). 

220. If on the division of the amount to be paid as compen- Heferenoeto 
sation any question arises which the compensation authority coootyoonrt 
considers can be more conveniently determined by the county court, 

it may refer that question to the county court in accordance with 
rules of court to be made for that purpose (/). 

When a question has been referred to a county court to deter- 
mine in what proportions a sum of money determined to be 
due by way of compensation should be divided between lessees for 
a term of years, who are brewers, and the freeholders, and the 
county court judge makes the apportionment upon the basis of a 
particular per cent, interest table, the High Court will not 
interfere, the valuation of the respective interests being entirely a 
question of fact to be determined by the county court judge in 
the circumstances of each case (y). 

Sect. 6 . — Itclimu to Secretaiy of State, 

221. The compensation authority with respect to its own action Setuim, 
as compensation authority, and the action of the licensing justices 

in referring to it the question of the renewal of old on-licences, 
must in each year make such returns to the Secretary of State as 
he may require (k). 

(d) Birkin v. Smith, [1909] i K. B. 112, G. A. 

(e) Be Spurge, Culver v. Cmlett (1911), 65 Sol. Jo. 499. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Qeo. 6, c. 24), 

B. 20 (3). Compw title County Coubts, YoL VIU., p. CC2, and for the 
procedure on such a reference, see ibid., pp. 663, 664. 

(p) Liverpool Corporation v. Peter WoBur & Son, Ltd., [1008] 2 K. B. 33, C. A. 

There is no rule nor presumption of law, either general or applicable to the 
particular circumstances of such a case, by which the county court judge is 
bound to treat the respective interests of the parties as 4 ^r cent, invest- 
ments. Qutne, whether there is a right of appeal from a county court judge 
to whom a question has been refeiied under the licensing Ac^ 1910 (10 Edw. 7 
ft 1 Geo. 6, c. 24). 

(/>) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Oeo. 5, o. 24)', s. 46. 
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Part X.— Decisions of Licensing Authorities. 


Sect. 1. 
Appeal to 
Qaarter 
Sessions. 

Who may 
appeal. 


Sect. 1. — Appeal to Quarter Sessions, 

Sub-Sect. 1.— % Person Aggrieved. 

222. Any person who thinks himself aggrieved by the refusal of 
the licensing justices to grant a renewal, transfer, or special 
removal of a justices’ licence, in cases where the power of refusal 
is vested in those justices, may appeal to quarter sessions (t)* 

An appeal lies h*ora a refusal of justices to renew a beer retail 
justices’ off-licence (j), as in other cases ; and from a refusal to 
renew the provisional grant of a licence (A). 

AYhere the outgoing tenant of a licensed house wilfully omits to 
apply for a renewal and leaves the house, and a new tenant applies 
for and is refused a grant at transfer sessions, there is a right of 
appeal (f). 

There is no appeal to qaarter sessions from a refusal to grant a 
new licence (ru), or from an order sanctioning the removal of a 
justices’ licence. 

Nor is there an appeal to quarter sessions when the whole body 
of justices of a county borough, acting as the compensation 
authority, refuse, subject to compensation, to renew a licence (n). 

No right of appeal from the refusal to grant a licence is conferred 
by the provision (o), which gives an appeal from an order or con- 
viction of a court of summary jurisdiction (;>) ; and appeals from 
licensing justices to quarter sessions do not take place in accordance 
with the Summary Jurisdiction Acts (p). 


Appeal 
a^inBt onicr 
directing 
alteratiouB. 


223. If upon the renewal of a justices’ on-licence the licensing 
justices make an order for alteration of the premises ( 7 ), such order 
is subject to an appeal to quarter sessions in the same manner as 
the refusal of licensing justices to grant the renewal of a justices’ 
licence, provided that, in a borough having a separate court of 
quarter sessions, the appeal may, at the option of the appellant, be 
either to the borough quarter sessions or to the quarter sessions of 
the county in which the borough is locally situated (r). 


(t) licensiug (Consolidation) Act, 1910 (10 Edv^. 7 & 1 Qeo. 5, 0 . 21), 
•. 29 (1). 

(j) R. V. Schneider (1883), 11 Q. B. D. 66. 

Ik) R, V. London (Countg) Justices (1889), 24 Q. B. D. 341. 

u) Thornton v. Clcgy (1889), 24 Q. B. I). 132. 

(m) See Licensing Act, 1874 (37 & 38 Viet c. 49), s. 27 (now repealed), which 
altered the law as laid down in R. v. Smith (1873), L. B. 8 ^ B. 146. 

(n) R, ▼. (Sou^Aampfon Justices, [1906] 1 K. B. 505. 

( 0 ) Namely, Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 5, 
0 . 24b 6. 99 (2). As to the right of appeal, see the text, supra. 

(p) Ronltrr V. Kmt Justices, [1897 J A. C. 656, overruling R. 7. Glamorgan^ 
shire Justices, R. v. Pontypool Justices, [1892] 1 Q. B. 621, C. A. For an 
enumeration of the Summary Jurisdiction Acts, see note (r), p. 87, post. As to 
appeals to quarter sessions under the Summary Juiis^ctiou Acts, see title 
Maqistrates. 

(q) Under Licensiug (Consolidation) Act, 1910 (10 Edw. 7 A 1 Qeo. 5, c. 24), 

a <2 (1). 

(r) Ibid., & 72 (2) ; R, ?. Rath {Recorder), [1904] 2 K. B. 570. 
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224. The person against whom an order has been made, or whose 
licence has been refused (s), is a person aggrieved. The person 
must, however, be directly aggrieved by the order (t) ; for example, 
a publican is not aggrieved by the grant of a licence to a rival 
publican (a). 

In some cases a mortgagee may appeal to quarter sessions on 
behalf of the occupier, the renewal of whose licence has been 
refused, although the occupier personally refuses to appeal, and 
even says he does not wish the licence to be renewed (h). 

In those cases in which an owner or mortgagee is expressly 
authorised to^ apply for the grpt of a licence at transfer sessions, 
if he so applies, and his application is refused, he may appeal to 
quarter sessions (c). 


Sub-Sect. 2.— To what Court, 

225. The appeal must be made to the next court of quarter 
sessions for the county in which the premises in respect of which 
the appeal is made are locally situated (d), unless that court is held 
within nineteen days after the refusal, and in that case to the next 
subsequent court (e). In the case of a liberty having a separate 
court of quarter sessions the appeal may be either to the quarter 
sessions for the liberty or to the quarter sessions for the county 
in which the liberty is locally situated (/). 


Sub-Seot. 8 .— of Appeal 

226. The appellant must give notice in writing of his intention 
to appeal and of the grounds of appeal to the clerk to the licensing 
justices ig) whose decision is appealed against within live days 


W B, V. D&^ne (1841), 2 Q. B. 90. 

(<) B, Y, Andover Justicee (1886)^, 16 Q. B. 1). 711, per Mathew, J., at p. 714 ; 
B. ▼. Mtddleetx Justices (1832), 3 B. & Ad. 938, per Littledalb, J. 

(o) B. V. Middlesex Justices^ supra; and see Be Nuttall, B, v. Sherrard (1888), 
4 T. L. B. 540. 

(5) Oarrdt ▼. Middlesex Justices (1884), 12 Q. B. D. 620. 

(e) Licensing (Consolidation) Act, 1910 ^0 £dw. 7 & 1 Oeo. 5, c. 24), s. 87 ; 
B, y. West Biding Justices (1883), 11 Q. B. 1). 417 ; Oarrett v. Middlesex Justices, 
eupra, 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
8. 29 (1) ; Boulter y. Kent Justices, [1897] A. 0. 556. The appeal lies to the 
quarter sessions for the county, although the premises are situated in a borough 
haying a separate court of quarter sessions. But the City of Loudon is for this 
purpose deemed a county and not a borough (Licensing (Consolidation) Act, 
1910 (10 Edw. 7 & 1 Geo. 5, o. 24), s. 29 (1) ). 

(e) Ibid., s. 29 (2). See B, y. MauU (1871), 35 J. P. 596 ; Quarter Sessions 
Act, 1849 (Barnes's Act) (12 & 13 Viet. c. 45), e, I \ B, v. Surrey Justices (1880), 
6 a B. D. 100. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
B. & (R See B, y. Deane, supra ; B. y. CoMurn (1854), 4 B. & B. 265. 

(g) FWmerly the notice of appeal had to be served upon all the Justices who 
joined in the decision {B, y. Bedfordshire Justices (1839), 11 Ad. & El. 134 ; B, y. 
Cheshire Justicee (1840), 11 Ad. & El. 139 ; B. y. Ulamorganshire Justices, B. y. 
Fontypool Justices, [1892] 1 Q. B. 621, C. A., taken with Boulter y. Kent Justices, 
supra (see S. 0. as reported 66 L. J. (o. b.) 787, pw Lord HERSonBix, at 
p. 793) ; and compare Westmore v. Paine, [1891] 1 Q. B. 482) ; and such serviM 
was a conditum precedent to the power of the Bsa s i oni to hear the appeaL 
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after the decision and at least fourteen days before the holding of 
the quarter sessions to which the appeal is made {h). 

If the last of the five days is a Sunday, notice served on the 
following Monday is too late (t). 

A notice of appeal, delivered according to the regular and 
ordinary course of post, on a Sunday when, if delivered on 
the following Monday, tWe would not have been the requisite 
fourteen clear days before the first day of the sessions, is not 
well served (/c). 

The fourteen clear days must be reckoned exclusively both of the 
day of giving the notice and the first day of the sessions, and the 
day of bringing an appeal is the day upon which it is entered, not 
the day upon which it is heard (/). 

The notice must be signed by the appellant or his attorney on 
bis behalf (??{). A notice signed in the appellant’s name by the 
clerk to his attorney, with the appellant’s authority, is sufficient (71). 

A mere error in the wording of a notice of appeal, if it does not 
mislead anyone, does not make the notice bad (0). 

Sub-Sect. 4. — liecognisanceB, 

227. The appellant must, within the five days within which he 
can give notice of appeal, enter into a recognisance with two 
sufficient sureties before some justice acting in and for the county 
or place, conditioned to appear at quarter sessions and prosecute 
his appeal, and abide the judgment of the court thereon, and to 
pay such costs as may be awarded by the court (p). 

Sunday is to be counted, even though it be the last of the five 
days (5). 

A recognisance entered into too late is not void, but the 
court of quarter sessions has thereby no jurisdiction to hear the 
appeal (r). 

Where a recognisance has been entered into and the appeal 
subsequently Ji.smisscd Avith costs, and after the sessions terminate, 


Service upon the clerk of the justices was not sufficient (see Ex parte Ouriii 
(1877), 3 Q. B. D. 13 ; Weatmore v. Patne, [1891] 1 ^ B. 482, but the law is 
now altered). 

(A) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 29 (3). 
It was held in U. v. Bristol Licensing Justices and R, v. Gloucestershire Justices 
(1893), 63 L. T. 225, that the appellant must give notice of appeal to ** otW 
party," who might be the supormtendent of police, but this decision is virtually 
overruled by liouUer v. Kent Justices^ [1897] A. 0. 656. 

(«) K V. hitldleaex Justices (1843), 12 L. J. (M. c.) 59. 

(A?) R$ Asprell (Inhabitants) v. Lancashire Justices (1852), 16 Jur. 1067, n.; 
and see R* v. Middlesex Justices^ euvra, 

U) R, V. Middlesex Justices (1845), 14 L. J. (ix. 0.} 139. 

Cfn) Quarter Sessions Act, 1849 (l2 A 13 Viet. c. 45), s. 1. 

(n) R, V. Kent Justicee (1873), L. E. 8 O. B. 305. 

( 0 ) E. V. Denbighshire Justves {Llangollen v. Ruabon) (1841), 10 L. J. (if. 0.1 
79; R. T. IVesthouyhUm {Inhaldtants) (1843), 6 Q. B. 300; R v. Bucking* 
hamshire Justices (1854), 24 L. J. (ic, 0.) Id, note (2). 

Ip) lioensing (Oonsolidatioii) Act, 1910 (10 Edw, 7 & 1 Geo. 5, 0 . 24), s. 29 (3). 
10 ) Ex parte BimMn (1859), 2 E. A E. 392 ; and see Peacock v. 11 (1858), 4 
. B. (f. 8.) 264 ; Wynns y. Ronaldson (1865), 12 L. T. 711. 

(r) M, T. Olamorganshire Justices (1890), 24 Q. B. D. 675. As to costs, see 
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but before the next sessions, payment of the costs is demanded of 
the appellant, who does not pay, the next sessions has power, on 
affidavit of these farts, to estreat the recognisance, even if an 
adjourned nessions has been held in the meantime (s). 

The justice before whom an appellant enters into a recognisance 
to prosecute his appeal may summon any person whose evidence 
appears to him to be material and require him to be bound in 
recognisance to appear at the quarter sessions to whom the appeal 
is made, and give evidence in the appeal (f). If any person so 
summoned neglects and refuses to obey the summons, or refuses 
to enter into the recognisance, the justice may issue a warrant for 
his arrest, and if he persists in his refusal to enter into a recog- 
nisance, may order him to be imprisoned till he enters into the 
recognisance or is otherwise discharged in due course of law(o). 

Sub-Sect. 5. — Jutlicea diaqualijied on AppeaU, 

228. No justice can act in the hearing or determination of an 
appeal from any decision in which he took part {b). 

Sub-Sect. 6 . — Procedure on Appeal, 

229. It seems to be intended that justices who refuse to renew 
or transfer a licence should, if an appeal to quarter sessions is 
entered, appear and support their decision (c). 

If, however, justices do not appear in support of their decision, 
and no one else appears to oppose or is permitted to and does give 
evidence against the renewal of the licence, the court is bound to 
allow the appeal and grant the licence (cf). 

Objectors before the justices cannot claim as of right to be heard 
at quarter sessions (e). 

The appellant cannot, upon the appeal, go into or give 
evidence of any ground of appeal not set out in the notice of 
appeal (/). 

The court of quarter sessions cannot impose a condition to the 
appeal in addition to those imposed by statute 0/). 

R, ▼. laU of Ely Jwiicea (1855), 5 E. & B. 489. 

(t) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), b. 30 (1). 

(a) Ibid., B. 30 (2). 

(M Ibid,, 8. 29 (7); B. Y, Lancashire Justices, Ex parte Ecathcote (1906), 75 
L. J. (X. b.) 198. 

(c) Provision for the costs thus incurred by justices is made, whether the 
decision of the justices is upheld or reversed. 

(d) Evans v. Conway Justices, [190ti] 2 Q. B. 224, 0. A. 

(e) Nix y. Nottingham Justices, [1899] 2 Q. B. 300, n., suh nom, Nix and 
Besston Brewery 0899), 15 T. L. B. 413. 

(/) Russell y. Blackheath Justices (1897), 61 J. P. 696. As to defects in the 
statement of grounds of appeal and the amendment of grounds of appeal, see 
Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), ss. 1, 3; under h, *6 {ibid.) 
an entirely new ground of appeal may be added by consent of the court {li. v. 
Liangmny {Inhahitants) (1863), 4 B. & S. 311). As to the costs of frivolous and 
vexatious ^unds of appeal, see Quarter Sessions Act, 1849 (12& 13 Viet. c. 45), 
8 . 4 . 

(g) R y. Pawleit (1873), L. B. 8 Q. B. 491. They therefore cannot make a 
rule that an appeal must be entered and grounds of appeal deposited with the 
derk of the peace three clear days before the first day cn se s s i ons, this rule being 
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If, owing to the failure of the objector to serve ft seven dftys* 
notice of opposition, the justices had no jurisdiction to refuse the 
renewal of a licence, and an appeal is made to quarter sessions, the 
latter court has no jurisdiction to refuse the renewal of the licence, 
even though a seven days* notice of opposition has been served 
before the hearing of the appeal (//). 

230. No fresh notice of opposition is required when an appeal 
is made to quarter sessions (t), but if a notice of opposition has 
been given so as to give the justices jurisdiction to refuse the 
renewal, quarter sessions is confined to the same objections of which 
notice was given originally (k ) ; at any rate, unless sufficient notice 
of new grounds of objection is given before the hearing of the appeal 
or quarter sessions adjourns the case (f). 

231. The court of quarter sessions cannot adjourn the hearing 
of the appeal from one sessions to another (m), but must hear and 
determine the matter, and mabe such order therein as it thinks 
fit, and may, if necessary, grant the renewal, transfer, or special 
removal of the licence in the same manner as the licensing 
justices (7i), its judgment being final and conclusive for all intents 
and purposes (o). 

Such an appeal amounts to a rehearing, and quarter sessions has, 
therefore, a riglit to hear fresh evidence (p). 

Where justices ought to, but do not, state their ground of 
refusal, and the applicant appeals to quarter sessions, the latter court 
may hear the appeal on its merits, and is not bound to allow the 
appeal merely because the justices have not stated their ground of 
refusal (q). 

Quarter sessions may dismiss the appeal on the ground that the 
notice of appeal is insufficient ; and even if, in the opinion of the 
High Court, the justices at quarter sessions are not clearly right in 
so doing, the High Court may decline to interfere (r). 

If the justices at quarter sessions are equally divided they cannot 
be compelled to adjourn, but one may retire and let the majority 

more Uian a mere rule of practice. See also Jl. v. Norfolk Juaticea (1834), 6 
B. & Ad. 950; Jl, v. Wtai Riding of TorJuhire Juaticea (1833), 6 B. & Aa. 667, 

(A) RnddickY, UverpvolJuaUcea(lB10\^2 J. P, 406; Hockinga v. Powell (1891), 
55 3, P. 358; but see Ex parte Qorman^ [1894] A. 0. 23. Ab to notice of 
oppodtion, see pp. 43 el aeq,, poai. 

(•) Ex parte Gorman, aupra, 

\k) Whiffm v. Mailing, [1892] 1 Q. B. 362, 0. A., per Lord "RaTran M.E., at 
p. 3^. 

l) Ex parte Gorman, aupra, per Lord Hbrschell, L.O., at p. 29, 

m) R. v. Belton (1848), 11 Q. B. 379 ; Ex parte Evana, [1894] A. 0. 16. 

n) LicensiDg (Consolidation) Act, 1910 (10 £dw. 7 A 1 Geo. 6, c. 24), 
•• 29 (4). 

(o) I bid,, 8. 29 (5). As to the meaning of these words, see Eydd v. Liverpool 
Watch Committee, [1908] A. 0. 327. As to costs, see p. S3, post, 

(p) R, v. Pilgrtm (1870), L. B. 6 Q. B. 89; Whiffen v. Mailing, aupra, per 
Lord Esher, hLE., at p. 368. 

Ex parte Gorman, aupra, per Lord HEssonELL, L.O., at p. 29. 

(r) R. V. Jjantuahire Juatioea^S'll), 41 J. P. 293. Apparenfiy on the ground 
that the sulfioien <7 or insumciency of the notice is a question of fact lor 
quarter sessionB* 
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of those remaining decide («). If one of the justices does not 
withdraw, then the decision of the court below stands (a). If, 
with the assent of all the justices but one, the chairman gives a 
casting vote and declares a decision thus obtained, the court will 
not interfere {b). Moreover, although j ustices cannot, even if equally 
divided, adjourn to the next sessions, they may perhaps adjourn 
to another day before the next sessions (s). 

Sub-Sect. 7.— Coafi. 

232. Any court of general or quarter sessions, upon proof of 
notice of any appeal to the same court having been given to the 
party or parties entitled to receive it, though such appeal was not 
afterwards prosecuted or entered, may, at the same sessions for 
which such notice was given, award to the party or parties receiving 
the notice such costs or charges as the court thinks reasonable 
and just, and order them to be paid by the party or parties giving 
the notice (c). 

Where an appeal has been dismissed or abandoned, the court 
of quarter sessions must order the appellant to pay to the 
justices against whose decision he has appealed, or such person as 
they appoint, such sum by way of costs as is, in the opinion of the 
court, sufficient to indemnify those justices from all costs and 
charges whatsoever to which they have been put in consequence 
of his liaving served notice of his intention to appeal (d), and the 
court of quarter sessions has no discretion in the matter (c), even 
if the only application made to it be an ordinary application for 
costs (/). 

(a) Ex parte Evans, [1894] A. C. 16. 

\a) It. V. Belton (1848), 11 Q. B. 379, per Denman, C.J., at p. 389: The 
judgment of the sessions would be the judgment of the justices out of sessions.” 
And see Ex parte Evans, supra, 

{b) It, V. Fladbury (Inhabitants) (1839V 10 Ad. & £1. 706. In this case, on 
the following day, after argument as to tne legality of this decision, the justices 
present determined to adhere to it. 

(c) Quarter Sessions Act, 1849 (12 & 13 Yict. c. 46), s. 6. 

(d) Licensing (Oonsolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, o. 24), 
8. 31 (1). In the case of a borough which had no separate quarter sessions, 
whether it had or had not a separate commission of the peace, the treasurer of 
the county, not of the borough, was, until 1882, the person upon whom the 
order was to be made (Iteiyate Corporation v. Hart (1868), L. E. 3 Q. B. 244 ; 
It. V. Bale (1862), Dears. C. 0. 37 ; Winn v. Mosman (1809), L. B. 4 Exch. 292). 
Further, the words ** county or place ” do not include a borough haying a 
separate commission of the peace but no separate quarter sessions, and in the 
case of such a borough tho order for payment should be made upon the 
treasurer of the county (f?. y. Warvoichshire Justices, [1902] 2 K. B. 101). 
But the attention of the judges who decided this case does not appear to have 
b^n directed either to the Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 38, which 
did away with concurrent jutisdiction of justices for licensing puiposes, or to 
the subsequent enactment of the Municipal Corporations Act, 1882 (46 A 46 
Viet. 0 . 60), 8. 246, which runs in the following words : ” Licensing.— In the 
Act of 9 Geo. 4, c. 61 (Alehouse Act, 1828), s. 37, *to regulate the granting of 
licenses to keepers of inns, ale houses, and victualling houttes in England,’ the 
expressions * town corporate,* * county or place,* and * division or place,* include 
every borough having a separate commission of the peace.” 

(e) R. V. B’lMf Riding Justices, [1904] 1 K. B. 646. 

(/} R. V. WoTcesUrshirt Justices, [1900] 2 Q. B. 676, 0. A. 
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The conrt must order any costs awarded by it to be paid, and, il 
necessary, issue process for enforcing the order (g)> 

If the appellant refuses or neglects forthwith to pay any sum so 
ordered to be paid, the court may order him to be imprisoned until 
the sum is paid (h), 

^'here an appeal is allowed or where it is dismissed or abandoned, 
and the licensing justices whose decision is appealed against cannot 
recover the costs incurred by them from some other person, the 
court of quarter sessions must order the treasurer of the county 
in which the licensing district for which the^ licensing justices 
act is situated, or, in the case of a licensing district being a borough 
having a separate quarter sessions, the treasurer of the borough, 
to pay to the justices such sum as is, in the opinion of the court, 
sufficient to indemnify them from all costs and charges whatsoever 
to which they may have been put, and such treasurer is authorised 
to pay the sum so ordered, which must be allowed to him in his 
accounts (t)* The order upon the treasurer may be made either at 
the sessions where the appeal is heard or at the next ensuing 
sessions ( j). 

Justices who appear to oppose the grant of a licence upon appeal 
to quarter sessions cannot be ordered to pay the appellant’s costs 
even if the appellant succeeds (A;). 

Justices are entitled to retain any solicitor whom they select to 
act for them, and cannot be compelled to appear by the county 
solicitor, even though it be one of ms duties to act for justices upon 
the hearing of licensing appeals, and quarter sessions cannot 
attach to its order for costs a direction to the clerk of the 
peace that in ascertaining the amount of the costs be is to exclude 
the personal professional charges of the solicitor employed by the 
justices (1). 

A person who objects to the renewal of a licence before the 
justices, whereupon the renewal is refused and the applicant 
appeals to quarter sessions, cannot, if he does not appear upon the 
appeal, be ordered by the court of quarter sessions to pay the 
costs (m). 

When the court of quarter sessions refuses to hear an appeal on 
the ground that it has no jurisdiction, it has, never Uieless, juris- 
diction over the costs {n). Even if the recognisance has been 
entered into too late, quarter sessions can award costs, and can 
estreat the recognisance for non-payment of such costs (o). 

(g) liicensiDg (ConBolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 8. 29 (6) 

(h) Ibid., B. 31 (2). » w 

(i) Ibid., B. 82 (1). 

p) Ibid., 8. 32 (2). 

(k) R. T. London (Strand Dh won) Justices, Ex parte London County Council 
(1898), 78 L. T. 659 ; R. v. Staffirdshire Justices, [18981 2 a B. 231. 

(Q R. V. Feat Riding Justices, [1904] 1 E. B. 545. 

(m) Boulter v. Kent JuAiees, [ls97] A. 0. 556. 

(n) See A. v. Olamorganshm Justices (1890), 24 Q. E D. 675 ; Great Northern 
Committee ?. Inett (1877), 2 Q. B. D. 284 ; in whidh caeoB Eeacock v. E. (1858), 
4 0. E (k. 8.) 264, mm not followed. As to the jurisdiotion and recognuanoeB 
see pp. 79, 80, ante. 

(o) E T. Olamerganehire Justices, supra ; and see p. 80, ante. 
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The costs of a chief constable of a borough who appears on an 
appeal to quarter sessions to oppose a licence, even if he does so 
by the authority of the borough council, cannot be paid out of the 
borough fund, at any rate when there is no surplus fund in the 
hands of the corporation (p). 

233. As the taxation must be by the court, the amount of costs 
must be specified in the order, and an order to pay costs to be 
taxed by the clerk of the peace cannot be sustained (q). But the 
taxation of the clerk of the peace, if adopted by the court before the 
termination of the sessions, is sufficient (r). 

An order awarding costs may direct such costs to be paid to 
the justices to whom notice of appeal was given, or to whomsoever 
they may appoint ( 5 ), and it seems that where an order to pay 
the costs is made on the treasurer of the county or place, notice to 
attend the taxation should be given to him (a). 

Costs must be taxed before the end of the sessions (b), but 
may be taxed after the day of hearing the case and before an 
adjourned meeting (b), or at an adjourned meeting (c). The party 
who has to pay the costs may consent to the taxation taking place 
after the end of the sessions (d), and, if he appears at the taxation 
and does not raise any objection to the jurisdiction, will be held to 
have so consented (e). When costa are allowed by order of quarter 
sessions, and consent to a taxation out of sessions is not given, 
no subsequent court of quarter sessions has jurisdiction to order 
a taxation (/); but the practice of taxing out of sessions is 
now so common that the evidence of consent required will be 
slight (g). 

Costs payable by virtue of an order for the payment of the 
justices’ costs made upon the treasurer of the county or place may, 
however, be taxed either in or out of sessions (/t). 


(р) Tynemouth CorporaHon y. [1899] A. 0. 293 ; and boo p. 43, post 
{q) Sdlwood v. Mount (1841), 1 Q. B. 726, 735; JS. v. Winder^ [1900] 2 Q. B. 

366. 

(r) R. V. Mortloch (1845), 7 a B. 459 ; Frsman v. Read (1860), 9 0. B. (n. B.) 
801 ; R, V. Wimlett $u/ira, 

(s) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 (Joo. 5, 0 . 24), 
9 . 31 (1) ; see p. 83, anic, and see R. v. Binney (1853), 1 E. & B. 810; R. v. 
Huntley (1854), 3 E. & B. 172; R. v. Isle of Ely Jtutires (1855), 5 E. & B. 489, 
per Lord Campbell, C.J., at p. 493 ; R. v. Winder, supra; but see E. y. 
Devonport Justices (1869), 33 J. P. 614, suh wm, R* y. Peek, 20 L. T. 393. 

(a) R, y. Winder, sui>ra; and see p. 84, ante, 

Ih) R, y. Hampshire Justices (1864), 33 L. J. (M. a) 104; Re PhUlips y. 
Farquhar, R. y. Phillips (1873), 29 L. T. 100. 

(с) Rattmsfet y. IJutrhiuson (1871), L. B. 6 Q. B. 305. 

(d) R. y. Mortlock (1845), 7 Ct. B. 459 ; Freeman y. Read, supra ; R. y. Winder, 
eupra, 

(e) Ex parte Watkins (1862), 5 L. T. 605. 

If) Midland Rail. y. Edmonton Union, [1895] A 0. 485. 

(y) Midland Rail. Co. y. Edmumton Union, sufira, per Lord Hsbsghxll, L.O., 
atp. 488; R. y. Cuniberhnd Justices (1903), 68 J. P. 153. 

(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Qeo. 6, o. 24), 
B. 32 (2) ; and see p. 84, ante. As to the taxation of oosts generally, see title 
Solicitous. 
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Sessions. 
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Taxation. 
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Sect. 2. 
Mandamus. 

5Iandainu8 lo 
Justice!. 


Mandamus to 

quarter 

session!. 


E.\ci8e licence. 


Justices* 

licence. 


Sect. 2. — Mandamus. 

Sub-Sect. 1.— To Justices, 

234. Justices are bound to hear (f) and determine (A;) every 
application for a licence, and if they fail to do so according to law 
a writ of mandamus may be obtained from the High Court directing 
them to hear and determine the application (/). 

Sub-Sect. 2. — To Quarter Sessions, 

235. A mandamus maybe obtained to compel justices at quarter 
sessions to hear and determine an appeal (m), but such an applica- 
tion must be made within two calendar months after the first day 
of the sessions at which the refusal to hear took place, unless 
further time be allowed by the court or a judge, or unless special 
circumstances appear by affidavit to account for the delay to the 
satisfaction of the court (n). 

Sect. 8. — Certiorari. 

Sub-Sect. 1. — Excise Licence, 

236. An excise licence cannot be set aside by certiorari^ as the 
granting of it is a ministerial and not a judicial act (o). 

Sub-Sect. 2. — Justices' Licence, 

237. No conviction or order made in pursuance of the Licensing 
(Consolidation) Act, 1910 (p), originally or on appeal, relative to 
any offence, penalty, forfeiture, or summary order, can be quashed 
for want of form, or, if made by a court of summary jurisdiction, be 
removed by certiorari or otherwise, at the instance of the Crown 
or of any private party, into any superior court (p) ; but this does 
not take away the certiorari where (1) a manifest want of juris- 
diction in the tribunal that made the order, or (2) manifest fraud 
in the party procuring it, is shown (q). 

(f) U, V. Walsall Justices (1854), 3 C. L. E. 100; Jt, v. Farquhar (1874), 
L. K. 9 Q. B. 208 ; R. v. litdditch Justices (1885), 2 T. L. E. 193. 

{k] See It, y, Sylces (1875), 1 Q. B. D. 52 ; but see Ex parte Oorman, [1894] 

A. C. 23| 27. 

(/) R, V. Walsall JusticeSj supra ; R, y, Redditch Justices^ supra ; R, y, Sykest 
supra, Ab to mandamus generally, see title Cbown Pkactice, Yol. X., pp. 77 
et seq„ and in particular pp. 89—91. 

(m) See R, v. Lancaster Jusiices (1891), 7 T. L. E. 428, 0. A., reversing S. 0. 
suh nom. Re O'Brien, R, v, Lancashire Justices (1891), 64 L. T. 562 ; It, y, London 
Justices, [1895] I Q. B. 616, C. A. ; and as to mandamus see note(/), eujtra, 

(fO Grown Office Eules, 1906, r. 68; It, y, OluucesUrskire Justices (1890), 54 
J.P. 519. 

(o) See title Crown Practice, Vol X., pp. 171, 172. 

(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, c. 24), s. 102. 

P 7 ) Olotwil Bank of Australasia y, Willan (1874), L. E. 5 P. C. 417 ; and see 

R, y, Bolton (1841), 1 Q. B. 66 ; lie Dailey, Re Collier (1854), 3 E. A B. 607 ; R, v. 
St, Glare's, Southnark, District Bmrd of I'rorAs (1857), 8 E. & B. 529 ; R, v. Chelten^ 
ham Commissioners (1841), 1 Q. B. 467 ; R. v, Camhridye {Recorder) (1^51), 8 E. & 

B. 637 ; R. V. Arkwright (1848), 12 Q. B. 960 ; Thompson y, Ingham (1850), 14 
Q. B. 710 ; Pease y, Chauior (1863), 8 B. & S. 620 ; It, y, Simpson (1863), 4 B. & 

S. 301; Banbury y. Fuller (1853), 9Exch. Ill ; It, y, Qillyard (1848), 12 Q. B 
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Sect. 4 . — Special Cate. Bbot.i. 

Sxm-SEOT. l.—Licenthig Juitica, Special 

CftSO* 

238. The provisions of the Summary Jurisdiction Ads (r) do not LicenliHi 
apply to justices acting for licensing purposes, and a special case justiccfc* 
upon a point of law cannot be asked for under the Summary Juris- 
diction Acts (r) upon their decision (a). It seems also that they 
cannot state a case under the Quarter Sessions Act, 1849 {1), as 

there are no parties before them who can agree to the statement of 
a case under that Act. 

But in the case of an application for a protection order, which is 
made to a court of summary jurisdiction, a special case may be 
stated by the justices under the Summary Jurisdiction Act, 

1879(c). 

Sub-Sectt. 2 . — Quarter Sessions, 

239. Quarter sessions may grant a special case upon a point of Quarter 
law for the opinion of the High Court and so may the com- BesBions. 
mittee of quarter sessions acting as the compensation authority (e). 

The decisions of the High Court upon such matters other than 
convictions are open to appeal (/), but leave to appeal must be 
obtained (^). 


Part XI. — Hours of Sale. 

Sect. 1. — Hours of Sale. 

Sub-Sect. 1.— In Oeneral 

240. Intoxicating liquors may be sold by wholesale at any hour whi iesaie. 
in premises in which no sale by retail can legally take place {h). 

627 ; Ex parte Bradlaugh (1878), 8 Q. li. D. 609 ; R, v. Bradley (1894), 08 L. J. 

(m, 0.) 188. As to certiorari generally, see title CiiowN PiiAcriCB, Vol. X., 
pp. 155 et sen,, and see R, v. Nirholson, [1899] 2 Q. B. 455, 46S, 478, G. A. 

(r) Summary Jurisdiction Acts, 1848 (11 & 12 Viet. c. 43); 1879 (42 & 43 
Viet. c. 49) ; 1884 (47 & 48 Viet, c, 48); 1899 (62 & 68 Viet. c. 22) ; see title 
Magistrates. 

(a) Boulter v. Kent JasHres, [1897] A. C. 556, overruling 7?. v. Qlamoryartshlre 
Tuttkes, R, V. Pontypod Jastices, [1892] 1 Q. B. 621, u. A.; Jrest v. Potts 
(1870), L. B. 6 Q. B. 88, n., sub nom, Oaratty v. Puts, 23 L. T. 410; R, v. 

Bird, Ex parte Jones (1898). 62 J. P. 309. 

(h) 12 & 18 Viet. c. 45, 8.11. 

(c) 42 & 43 Viet. c. 49; see R. v. Bell, Ex parte Flinn & Sons (1899), 15 
T. L. 11. 487. 

(d) R, ▼. Sylvester (1862). 2 B. A S. 322, is an example. 

(e) R, V. Southampton Licensing Justires, Ex parte Cardy, [1906] 1 K. B. 446. 

(/) Walsall Overseers V, London and North Western Rail, Co, (1878), 4 App. 

Oas. 30. 

G/) Judicature (Procedure) Act, 1894 (57 & 58 Viet. c. 16), ss. 1 (5), 2 (1), 

(A) Licensing (Consolidation) Act, 1910 (10 Edvr. 7 & 1 Geo. 5, 0. 24), 

S. Ill (2) (L) ; R. Y. JeMns (1891), 61 L. J. (ic. a) 67. 
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241. All premises in which intoxicating liquors are sold by retail 
must be closed as follows (t): — 

(1) If situate within the metropolis (/c), — 

(i.) On Saturday ni^ht from midnight until 1 o’clock in the 
afternoon on the following Sunday ; and 
(ii.) On Sunday afternoon from 3 o’clock until 6 o’clock ; and 
(iii.) On Sundiiy night from 11 o’clock until 6 o'clock on the 
following morning; and 

(iv.) On all other days from half an hour after midnight until 5 
o’clock on thejsame morning (i). 

(2) If situate beyond the metropolis (k) but in the metropolitan 
police district (Z), or in a town (?n) or populous place (?«), — 

(i.) On Saturday night from 11 o’clock until half an hour after 
noon on the following Sunday ; and 
(ii.) On Sunday afternoon from 2.80 until 6 o’clock ; and 
(iii.) On Sunday night from 10 o’clock until 6 o’clock on the 
following morning ; and 

(iv.) On the nights of all other days from 11 o’clock until 6 
o’clock on the following morning (i). 

(8) If situate elsewhere than in the metropolis (k) or the metro- 
politan police district (/), or in a town (in) or populous place («), — 
(i.) On Saturday night from 10 o’clock until half an hour after 
noon on the following Sunday ; and 
(ii.) On Sunday afternoon from 2.80 until 6 o’clock ; and 
(iii.) On Sunday night from 10 o’clock until 6 o’clock on the 
following morning ; and 

(iv.) On the nights of all other days from 10 o’clock until 6 o’clock 
on the following morning (i). 

242. The general closing hours on Christmas Day and Good 
Friday, and the days preceding Christmas Day and Good Friday 

(t) Tiicnnsing (Cionsolidation} Act, 1910 (10 Edw. 7 & 1 Qeo. 6, c. 24), s. 64, 
SchM. VI,, 1. 

(^) **The metro^lis” means the administrative county of London, with the 
addition of any other area that is within the four-mile radius from Charing 
Cross (liicensing (Cons<ilidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
Sched. VI.— fc^|)ecial Provisions, 2 (a) ) ; and compare title Metkopolis ; and 
•ee further p. 90, post, 

8 See titles Metropous ; Police. 

) **Town” means a borough or urban district, and any collection of 
houses adjacent to a town as so de&ned is deemed to be piurt of the town after 
it has been declared so to be by an order of the confinmng authority having 
jurisdiction in the place whore the houses are situated ; hut no trough or 
urban distiict, whether including such adjacent houses or not, is to be deom^ a 
town, unless it contains 1,000 inhabitants (ibtd., Sched. VI. — ^Special Provisions, 
2 (b) ) ; and see note (n), tn/ra 

(n) ** Populous place ” means any area with a population (see p. 89, posf) of not 
less than 1,000, which by reason of the density oiits population the confirming 
authority of the oounty by order determines to be a populous place (ibid.). 

Any order of the confirming authority of the oounty as to a town or populous 
place may be made from time to time at a meeting specially convened for that 

n se, in manner provided by reflations made by that authority, or 
ault of those regulations by the clerk of the peace, and any such mdeting 
may be adjourned, provided that an order restrictive of a previous order shall not 
be made except on a revision after the publication of a census. Any such order 
must specify the boimdanes of the town or populous place. As soon as may be 
after the publication of each oensns the oonfirming author^ of ^oounty must, 
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^ j, are the same as the general closing honrs on Sunday 
and Saturday, Sunday being taken to correspond to Christmas Day 
or Good Friday, and Saturday to the day preceding Christmas Day 
or Good Friday, but this provision does not alter the general 
tlosing hours on Sunday when Christmas Day immediately precedes 
or succeeds Sunday (o). 

243. The time is taken as Greenwich mean time (p). 

244. The population of any area is to be ascertained according 
to the last published census for the time being ( 9 ). 

245. Where any intoxicating liquors are sold by retail under an 
excise licence, without the necessity of a justices* licence, the pro- 
visions as to closing apply as in other cases (r). 

246. No local custom can abrogate the provisions as to closing 
hours, for example, a custom to keep open all pubiic-hoases on Mid- 
Lent Sunday is bad («). 

247. The licensing justices may (a), if they think fit, as respects 
premises situate beyond the metropolis ( 2 »), for the purpose of accom- 
modating the hours of closing on Sunday, Oood Friday, and 
Christmas Day to the hours of public worship in that place, by order 
direct that such premises shall remain closed until 1 o'clock instead 
of half-past 12 , and in that case the premises must be closed in the 
afternoon from 8 until 6 o'clock instead of from half-past 2 until 
6 o’clock ( 0 ). Where such an order is made, the provisions relating 
to closing hours take effect as if the general closing hours were 
modified as respects premises affected by the order in accordance 
therewith (d). 

No such order comes into operation until the expiration of one 
month after the date thereof, and the order must be advertised 
in such manner as the licensing justices direct, and is in force until 
revoked; the expense of such advertisement may be defrayed 
in like manner as the expenses of advertising the sittings of justices 
are defrayed (e). 


Biot. 1. 
Hours of 
Sole. 


Time. 

Popalation. 


Excise 

licence. 


Effect of 
local castom. 


Power of 
licensing 
justices to 
vary closing 
hours. 


at a meeting to be specially convened for the purpose, revise orders then in force 
within its jurisdiction, and may order or cancel any of those orders, or make 
such further orders, if any, as it deems necessary to give effect to the provisions 
of the Act (licensins (Cionsolidation} Act, 1910 (10 Edw. 7 & 1 Geo. 5, 0 . 24], 
Sched. VI.-^pecial Provisions, 2). 

i o) Ibid., Sened. VI.— Special Provisions, 1. 

p) Statutes (Definition of Time) Act, 1880 (43 & 44 Viet, c. 9), s. 1 ; and see 
generally, title Time. 

(o) licensiug (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, 0 . 24), s. 109 ; 
and see notes (m) and (fi), p. 88, ante. As to the meaning of ** return of the 
last census ” in tne case of the extension of a borough, see lie Druiit, Druitt v. 
Dehter, [1903] 1 (}h. 446, 0. A., and note (k), p. o7, ante. 

(r) Martin ?. Barker (1881), 60 L. J. (M. C.) 109. 

(«) SUuey V. MUne (1876), 39 J. P. 103 ; and see p. 101, post. For the effect 
of sUtntory enactments on customs, see title Customs and Usages, Vol. X., 
pp. 246 ef sey. 

(a) Notwithstanding anything contained in the Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Ueo. 6, a 24), or in any local Act. 
ih) See p. 88, ante, 

(ej licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, a 24), s. 66 (1). 
(tf) Ibid,, B. 66 (2). 

(e) Ibid., B. 66 (3). See the Local Government Act, 1888 (51 A 62 Viet 0 . 41), 
a. 30 ; Municipal Coiporations Acti 1882 (46 A 46 Viet. 0 . 60), Sched. V. 
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BaoT. 1. SiTB-SEcrr. 2.— ^yaU$[f). 

Hours of 248 . All premises in Wales in which intoxicating liquors are 
sold by retail must be closed as follows : — 

Wales. If situated in a town or populous place, (i.) on Saturday 

night from 11 o’clock until G o’clock on the following Monday 
morning ; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 11 o’clock until 6 o’clock on the 
following morning. 

If not situated in a town or populous place, (i.) on Saturday 
night from 10 o’clock until 6 o’clock on the following Monday 
morning ; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 10 o’clock until G o’clock on the 
following morning (^). 

Christmas 249 . The closing hours in Wales for Christmas Day and Good 
Friday and the days preceding them are the same as the closing 
' hours for those days in England (/t). 

Sub-Sect. 3.— in Lmdon. 

London. 250 . No licensed victualler or other person may open his house 

for the sale of wine, spirits, beer, or other fermented articles on a 
Sunday, Christmas Day, or Good Friday, before the hour of 1 p.m., 
except for refreshment of travellers (i). 

No wines, spirits, or other excisable liquors may be sold by retail 
on board of any boat, steamboat, or other vessel which is moored 
or lying at anchor within the metropolitan police district during the 
hours and times on Sunday, Good Friday, and Christmas Day on 
which licensed victuallers are by law obliged to keep their houses 
closed (/c). 

Sect. 2. — Six-daij Licence, 

Six-day 251 . Where on the occasion of an application for a new justices’ 

lioesoe. licence, or the transfer, removal, or renewal of a justices’ on-licence, 
the applicant, at the time of application, applies to the licensing 
justices to insert in his licence a condition that he shall keep the 
premises in respect of which the licence is or is to be grunted 
closed during the whole of Sunday, the justices must insert that 
condition in the licence (f). 

(/) See /ftcAarda V. Jlfc2?ridc (1881), 8 Q. B. D. 119; FcnddetY. Colquhoun 
(1883), 11 a B. D. 71. 

(y) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 6, o. 24), 
ScoM. VI., 2 ; and see also p. 93, post As to the meaning under the former 
law of usual hours of afternoon divine service,” see f?. v. Knapp (1853), 2 
E. & B. 447. As to the meaning of **town” and ** populous place,” see 
notes fm) and (n), p, 88, ante, 

(A) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 5, c. 24), 
Sohed. VI.— Special Provisions, 1 ; and see pp. 88, 89, ante. 

(f) City Pohoe Act, 1839 (2 & 3 Viet. c. xciv.), s. 26 (see note (/), p. 123, 
post) ; see further as to London, p. 88, ante, 

(k) Licensing Act, 1842 (d & 6 Viet o. 44), s. 5. See Metropolitan 
Pouce Act, 1839 (2 & 3 Viet. c. 47), s. 42 (repealed by Licensing Act, 1872 
(35 ft 36 Viet. 0 . Oi), a. 75) ; and compare Jl. v. Smith (1873;, L. B. 8 Q. B. 
146. As to licences to passenger vessels, see p. 105, post 

(0 Licensing (Consolidation) Act, 1910 (10 ^w, 7 ft l Geo. 5, c. 24), s. 58 (1). 
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Thb Holder of a justices* on-licence in which such condition is 
inserted, called a six-day licence, must keep his premises closed 
during the whole of Sunday, and the provisions with respect to the 
closing of licensed premises during certain hours on Sunday apply 
to the premises in respect of which a six-day licence is granted as 
if the whole of Sunday were mentioned in those provisions instead 
of certain hours only (m). But Sunday does not for this purpose 
include Christmas Day when Christmas Day falls on a day other 
than a Sunday (w) or Good Friday (in). 

If justices have once inserted such a condition, they cannot 
afterwards be compelled to omit it (o), even if the licence has been 
held without the Sunday closing condition for some years before 
the condition was inserted ( p). 

The holder of a six-day licence may obtain from the Commis- 
sioners of Customs and Excise any licence granted by those Com- 
missioners which he is entitled to obtain in pursuance of the 
licence upon payment of six seventh parts of the duty which would 
otherwise be payable by him for a similar licence not limited to six 
days ( 5 ). 

Sect. 8. — Early Closing Licence. 

252. Where, on the occasion of any application for a new 
justices* on-licence, or the ordinary removal or renewal of a 
justices’ on-licence, the applicant applies to the licensing justices 
to insert in his licence a condition that he shall close the premises 
in respect of which such licence is or is to be granted one hour 
earlier at night than that at which such premises would otherwise 
have to be closed, the justices must insert the condition in such 
licence (r). 

The holder of a justices’ on-licence in which such a condition is 
inserted (called an early-closing licence) must close his premises at 
night one hour earlier than the ordinary hour at which such pre- 
mises would be closed, and the statutory provisions apply to the 
premises as if such earlier hour were the hour at which the premises 
are required to be closed (a). 

The holder of an early-closing licence may obtain from the Com- 
missioners of Customs and Excise any licence granted by those 
Commissioners which he is entitled to obtain in pursuance of the 
licence upon payment of a sum representing six-sevenths of the 
duty which would otherwise be payable by him for a similar licence 
not limited to such early closing {b). 


(m) Licensing (Coiisolirlation) Act, 1910 (10 Kdw. 7 & 1 Qco. 5, c. 2-1), 
B. 58 (2). Ab to a holdnr of a six-Hajr licence Belling intoxicating liquor on 
Sunday to any person not lodging in his house, Bee p. 94, 

(w) haviea v. IJarrianu, [19u9] 2 K. IL 104. 

(o) R. V. Creutkernt Lvrnnng JuBtveH (1888), 21 Q. B. D. 85, 0. A. ; EllU v. 
Lfhcoln Licemting Justices (1888), 62 J. P. 88. 

(;») It. V. Liverintol Liemt^iug Justires (188$), 62 J. P. 376. 

(9) Licensing (Consolidation) Act, 1910 (10 Ldw. 7 A 1 Qeo. 5, c. 24), s. 60. 
(r) Ihid., B. 59 (1). 

(а) Ibid., B. 59 (2). 

(б) Ibid., 8. GO. 
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If the licence is bofch a six-day and an early-closing licence, the 
holder may obtain his excise licence on payment of five-sevenths of 
the full duty (c). 

Sect. 4. — Refreshment Houses not Licensed to sell Intoxicating 

Liquors. 

253. A refreshment house is any house, room, shop or building 
kept open for public refreshment, resort and entertainment at any 
time between 10 o'clock at night and 5 o’clock on the following 
morning, not being licensed for the sale of beer, cider, wine or 
spirits respectively; every refreshment house requires a refresh- 
ment house licence (d). 

No person may open or keep open any refreshment house in 
which intoxicating liquors are not sold, or sell or expose for sale 
or consumption in any such refreshment house any refreshments 
or any article whatever between (e) the hour of the night or morn- 
ing at which premises licensed for the sale of intoxicating liquors, 
by retail, situated in the same place as such refreshment houses, are 
required to be closed (/) and 4 o’clock in the morning (/y). 

Any person acting in contravention of this provision is liable to a 
penalty not exceeding £5, recoverable in a summary manner (Ji), 

The keeper of a refreshment house in which intoxicating liquors 
are not sold is not precluded from selling refreshments to, or 
allowing them to be consumed by, persons lodging in his house 
within the above-mentioned hours. But this does not authorise a 
person to keep open any refreshment house in which intoxicating 
liquors are not sold, or sell refreshments otherwise than at the 
times and upon the conditions prescribed by the statutes in that 
behalf (t). 


{cS Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), s. 60. 
((/) Befreshment Houses Act, 1860 (23 & 24 Viet. o. 27), s. 6, as amended by 
the Revenue (No. 2) Act, 1861 (24 & 25 Viet c. 91), s. 8. Certain other similar 
premises may, if the owner think fit, be licensed as refreshment houses (Refresh- 
ment Houses Act, 1860 (23 & 24 Viet. c. 27], s. 6). The licence is an excise 
licence (t6td., s. S). The penalty for keeping a refreshment house without a 
licence is a sum not exceeding £20, recoverable summarily {ibid,, s. 9). For 
every licence to keep a refreshment house there are chared the following 
duties:— (L) If the house and premises in respect of whi^ such licence is 

E ted are under the rent and value of £30 a year, the duty of 10s. 6(f. ; 
if of the rent or value of £30 a year or upwards, the duty of £1 Is. 
enue (No. 2) Act, 1861 (24 & 25 Vict. o. 91), s. 9). As to what premises 
I been neld to be within the definition of a reii'eshment house, see Howta v. 
Inland Revenue Board 0076), 1 Ex. D. 385, C. A. ; Afuir v. /Teay (1875), L. B. 10 
Q. B. 594 ; Cooper v. Dkkinson (1877), January (unreported) ; Taylor v. Oram 
(1862), 1 H. ft 0. 370; Kelleway v. Maedougal (1880), 45 J. P. 207. **The 
question must be always one of more or less, and the facts of each particular 
case must be looked at as they anse ** {Muir v. Ksm, supra, per Blaokbubn, J., 
at p. 597). See also title Factories and Snops, Vol. XIV., p. 610. 

(•} Punlio House Closing Act, 1864 (27 ft 28 Viet c. 64), s. 5. 
r f) Licensing Act, 1874 (37 ft 38 Vict c. 49), s. 11. 

J Public House Closing Act, 1864 (27 ft 28 Vict. c. 64), s. 5. 

I As to Bumnuuy procure generally, see title Maqistrateb. As to the 
oe of selliiig intoxicating liquor in an unlioensed refreshment house, see 
p. 98, ml. 

(0 House dosing Act, 1864 (27 ft 28 Vict. o. 64), a. 5, as altered by 
TJeenaing Aot» 1874 (37 ft 88 Tiet. o. 49), a. 11. 
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254. Sunday closing in Wales applies only to premises in which 
intoxicating liquors are sold or exposed for sale by retail, and does 
not apply to refreshment houses where no intoxicating liquors are 
sold, and where no licence is held for their sale (k). 

An unlicensed refreshment house in Wales in which no 
intoxicating liquors are sold may open between 5 and 6 p.m. on 
Sunday (Z). 

Sect. 6. — Refreshment Houses Licensed to Sell Foreign Wine. 

255. Whenever any person who has taken out a licence to keep 
a refreshment house, not being a house open after 10 p.m., ajiplies 
for and obtains a licence to sell therein by retail foreign wine to be 
consumed in such house, he must be allowed an abatement at the 
following rate per annum from the duty chargeable for such licence 
in respect of the same period of time or portion of the year for 
which he takes out the said licence to retail wine, — 

where the house and premises in respect of which s. d. 
such licence is granted are under the rent and 
value of £30 a year, an abatement of 7 4 

where the same are of the rent and value of £80 or 

upwards, an abatement of 17 10 

Provided that if any person to whom such an abatement has been 
made, on taking out a wine licence, keeps open his house as a 
refreshment house, or sells therein any wine or other refreshment 
after 10 p.m., he is deemed to keep a refreshment house without 
taking out and having in force a proper licence in that behalf, and 
also, in respect of any wine sold by him after the hour aforesaid, he 
is deemed to have sold the same without having a proper licence in 
force duly authorising him in that behalf, and forfeits the penalties 
imposed for such offences (m). 

Every refreshment house in respect of which a licence is granted 
for the sale therein of foreign wine, upon which an abatement of duty 
has been so allowed, must be closed every night at 10 o'clock (n). 

Sect. 6. — Closing in case of Riot. 

256. Any two justices of the peace acting for any county or 
place where any riot or tumult happens, or is expected to happen, 
may order every licensed person in or near the place where such 
riot or tumult happens, or is expected to happen, to close his 
premises during any time the justices may order ; and it is lawful 
for any person acting by order of any justices to use such force as 
may be necessary for the purpose of closing such premises (o). 

(k) Bemi v. Thomey (1895), 64 L. J. (m. o.) 271 ; and see p. 90, ante. 

(0 Parker ▼. Barrie (1909), 73 J. P. 183. 

(m) Revenue (No. 2) Act, 1861 (24 & 25 Yict. a 91), s. 9 ; Customs and Inland 
Revenue Act, 1876 (39 & 40 Viet. c. 16), s. 4. The respective penalties are fixed 
by Ike Refreshment Houses Act, 1860 (23 & 24 Yict. a 27;, ss. 9 (see p. 92, 
ATlts), 19. 

(fij licensinff Act, 1872 (35 & 36 Yict. o. 94), s. 28. 

(o) Lioensinff (ConsoHdation) Act, 1910 (10 £dw. 7 4 1 Geo. 5, o. 24), s. 68. 
As to the penidty for not closing, see p. 129, post. 
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Sect. 7. — Exemptions from Closing. 

Sub-Seot. 1 . — Travelleri and Lodgm, 

257. Nothing in the Licensing (Consolidation) Act, 1910 (p), 
precludes the holder of a justices* on-licence^ from selling any 
intoxicating liquor to be consumed on the premises at any time to 
persons lodging in his house; nor, except where the licence is a six- 
day licence and the sale is on Sunday, to bondfde travellers (p). 

There is no exception permitting sale to lodgers or bond fide 
travellers by persons licensed to sell any intoxicating liquor to be 
consumed off the premises (g). 

A sale of intoxicating liquor to a person lodging in a licensed 
house is none the less a sale to him because his guests and not 
the lodger consume the liquor, provided that the latter himself pays 
for the liquor (r). 

258. Bond fide traveller in general only means traveller (s). But 
a person for this purpose is not deemed to be a bond juie^ traveller 
unless the place where he lodged during the preceding night is at 
least three miles distant from the place where he demands to be 
supplied with liquor, that distance being calculated by the nearest 
public thoroughfare {t), whether such thoroughfare is by water or 
ny land (u), and a navigable arm of the sea may be a public 
thoroughfare for this purpose (m). 

It is immaterial, in determining whether a person is or is not a 
bond fide traveller, whether the object of his travelling is business 
or pleasure (v) ; but a person is not a bond fide traveller, although 
three miles distant from his place of lodging on the previous night, 
if his object in making the journey was to obtain beer (a) ; and the 
object of his journey is a matter of fact for the determination of 
the justices (f)). 

A bond fide traveller does not cease to be such by reason of the 
fact that he has already obtained dinner and liquor in another 
public-house (c). 

A friend of a publican, living more than three miles from the 
public-house and having slept at home the previous night, who has 


(f)) LioensiDg (Ckinsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
■. 61 (1) (b). 

(9) Mountifield v. Ward, [1897] 1 Q. B. 320. 

(rj Pirn V. Barnes (1887], 20 Q. B. D. 221 ; Cope ▼. handles (1896), 13 
T. L. B. 18. 

«) AVfinson v. SdUrs (1858) 28 L. J. (if. c.) 12, per Williams, J., at p. 13. 

'0 Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 5, 0. 24), s. 01 (3). 

tt) Cttulberi V, Troke (1875), 1 Q. B, P. 1. 

(v) Aikiuson v. Seilers (1858), 5 C. B. fx. 8.) 442 ; Taylor v. Eumphrege (1861), 
10 0. B. (n. 8.) 429; Taylor y. Humphries (1864), 17 C. B. (w. 8.) 539; Prp/ouf 
y. Richardson (1809), L. B. 4 0. P. 168; Penn v. Alexander, [1893] 1 Q. B. 522, 
per COLUKB, J. 

(a) Aikifkson v. Sellers, supra ; Taylor y. Humphreys, supra, per Erls, C.J., 
at pp. 434, 435 ; Taylor y. Humphries, supra ; Peplow y. Richardson, supra ; 
Penn y. Alecander, sum; and compare note (A), p. 9b,posU 

(5) Penn y. Aleiamtf, supra, 

Omam y. Sheasly (1891), 60 L. J. (m. a) 81. 
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been invited to ling at a concert at the pablic-honse, is a bond fide 
traveller (d). 

A railway porter who walks from bis house, where he slept the 
previous night, to a railway station, and travels thence by train to 
another station where he goes on duty, and who then walks to a 
public-house, which is more than three miles from the place where 
he slept, is a bond fide traveller (e), 

Sub-Sect. 2.^jRailway Station. 

259 . Nothing in the Licensing (Consolidation) Act, 1910 (/), as 
to hours of closing, precludes the sale at any time at a railway 
station of intoxicating liquors to persons arriving at or departing 
from the station by railroad (/). 

Nothing contained in the Public House Closing Act, 18G4 (//), 
applies to a sale, in a refreshment house in which intoxicating liquors 
are not sold at a railway station between the hour of the night or 
morning, at which premises licensed for the sale of intoxicating 
liquors by retail situate in the same place as such refreshment 
house are required to be closed, and 4 a.m., of refreshments to 
persons arriving at or departing from such station by railroad (<y). 

A man who is about to depart and in fact departs by train from 
a railway station may legally be served at that station with 
intoxicating liquor, even if he takes his ticket and his journey for 
the purpose of obtaining the liquor (/i). 

Sub-Sect. 3. — General Order of Exemption. 

260 . The local authority of any licensing district (t), upon 
evidence that it is necessary or desirable so to do for the accom- 
modation of any considerable number of persons attending any 
public market, or following any lawful trade or calling, may, if it 
thinks lit, grant to the holder of any justices’ on-licence in 
respect of premises in the immediate neighbourhood of that 
market, or of the place where the persons follow that lawful trade 
or calling, an order (called a general order of exemption) exempting 
that person from the provisions of the Licensing (Consolidation) 

(d) Dames v. Bond (1891), 55 J. P. 603. 

(e) Coioap V, Atherton, [1893] 1 Q. B. 49. 

(/) Licensing (Gonsoli^tion) Act, 1910 (10 Edw. 7 & 1 Qco. 5, c. 24), s. 61 

(1) (c)- 

(y) Public House Closing Act, 1864 (27 & 28 Viet. c. 64), s. 10; Licousing 
Act, 1874 (37 A 38 Viet c. 49), s. 11. The former Act is repealed, except as to 
refreshment houses where intoxicating liquors are not sola, by Uie Licensing 
Act, 1872 (36 & 36 Viet. c. 9i), s. 76, &hea. II. ; see p. 96, post. 

(h) Williams v. McDonald (1899), 68 L. J. (o. B.) 678. The meaning of 
** traveller departing from a railway station," under the Metropolitan Police 
Act, 1839 (2 A 3 Viet o. 47), s. 42 (now repealed), was discussed in Fisher y. 
Howard (1864), 34 L. J. (m. C.) 42. 

(f) For the purposes of the provisions of the Licensing (Consolidation) Act, 
1910 (10 £dw« 7 A 1 Geo. 6, c. 24), relating to closing, the local authority is 
(a) in the metropolitan police district, the commissioner of police for the 
metropolis, subject to the approbation of the Secretary of State ; (b) in the City 
of London, the commissioner of City police, subject to tho approbation of the 
Ix>id Mayor; (o) in any other pla!M, a petty sessional court (see Licensmg 
(Consolidation] Act, 1910 (10 Edw. 7 A 1 Geo. 6, c. 24), s. 66 (4)). 


SICT. 7. 

Exemptions 

from 

Closing. 


Railway 

stations. 


General 
order of 
exemption. 



96 


IMTOXICATIKO LiQUOBS. 


BaOT. 7, 

Exemptions 

from 

Closlnc. 


Withdrawal 
or variation 
of order. 


Riemption of 

retrcahment 

houae. 


Withdrawal 
)r variation 
dC Older. 


Act, 1910 (j), with respect to general closing hours on such days and 
during such time, except between the hours ol 1 a.m. and 2 a.m., as 
may be specified in the order {k). 

The holder of a genera) order of exemption is not liable to any 
penalty for not closing his premises on such days and during such 
time as may be specified in the order ; but he is not exempt from 
any other penalty (A:). 

The local authority may at any time, if it thinks fit, withdraw a 
general order of exemption or alter the order by way of extension 
or restriction, as the authority deems necessary or expedient, so, 
however, as not to render any person liable to any penalty fox 
anything done under the order before the holder was informed oi 
such withdrawal or alteration (1). 

If no evidence is given of the existence of circumstances required 
for granting an order of exemption the justices have no power to 
make such an order (m). 

261 . So far as refreshment houses where intoxicating liquors are 
not sold are concerned (n), the licensing justices may at the time of 
granting or renewing any licence, upon evidence that it is necessary or 
desirable for the accommodation of any considerable number of persons 
attending any public market, or following any lawful trade or calling, 
grant to any keeper of a refreshment house whose place of business 
is in the immediate neighbourhood of such market, or of the place 
where the persons follow such lawful trade or calling, a licence 
exempting him from the provisions of the Public House Closing 
Act, 1864 (o), between the hours of 2 a.m. and 4 a.m., or any part of 
such boors, during such days, times, or hours as are specified in 
such licence ; and no keeper of a refreshment house to whom such 
licence has been granted is subject to any penalty for a contraven- 
tion of the Public House Closing Act, 1864 (o), during the days or 
times to which such licence extends, but he is not exempted by such 
licence from any penalty to which he may be subject under any 
other Act of Parliament ; and a printed notice stating the days and 
special hours during which, and the class of persons for whom, the 
house is open under such licence must be affixed in a conspicuous 
position outside the house (p). 

The licensing justices may from time to time, as and when they 
think fit, either withdraw such licence altogether, or alter, vary, or 
amend it* in such manner as they think necessary or expedient (g). 

10 Edv^, 7 & 1 Oeo. 5, c. 24. 

(k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, c. 24), 
•.55(1). 

(X) lbid,f 8. 55 (3). An exemption from the hours of closing cannot be 
granted in respect of premises in the neighbourhood of a theatre for the 
accommodation of persons attending the same. See Licensing Act, 1874 (37 & 38 
Viet. c. 49), 8. 4, repsaled by and not reproduced in the Licen^g (Cousolidation) 
Act, 1910 (10 Kdw. 7 A 1 Geo. 5, o. 24). 

(m) n, V. Johnson [1905], 2 E. B. 59. 

(n) As to such refreshment houses, see p. 92, ante* 

(o< 27 & 28 Viet c. 64. 

( p) Public House Gosing Act, 1865 (28 & 29 Viet o. 77), s. 2 ; Licensing Act 
\b)2 (35 A 86 Viet o.'94), s. 76, Sched. XL 

(e) Public House Gosing Act, 1865 (28 A 29 Viet & 77), s. 8. 
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Sub-Seot. i,^peeidl Order of ExempUtm, Bbot. 7, 

262 . If the holder of a justices’ on-licence applies to the local 
authority of a licensing district for an order (called a special order 

of e:^einption) exempting him from the provisions of the Licensing — 
(Consolidation) Act, 1910 (r), relating to general closing hours on 
any special occasion or occasions, the local authority may grant to exemption, 
the applicant such a special order so exempting him during the 
hours, and on the occasion or occasions specified in the order ; and 
no holder of a justices’ on-licence to whom such order of exemption 
has been granted is subject to any penalty for the contravention of 
the provisions relating to general closing hours daring the time to 
which the order extends, but he is not exempted by the order from 
any penalty to which he may be subject by any other provision («). 

It is for the authority who grants the licence for exemption to 
determine what is a special occasion, and the High Court will not 
interfere even if the authority treats Christmas Eve and New 
Year's Eve as special occasions (t). 

The local authority can grant a special order of exemption to a 
person who holds a licence for the sale of intoxicating liquor even 
though it is a condition of such licence that the promises in respect 
of which it is held shall only be open for the sale of intoxicating 
liquor between certain specified and limited hours (u). 

263 . If any keeper of a refreshment house (t?) where intoxicating BefreshmsiLt 
liquors are not sold applies to the local authority (x) for a licence 
exempting him from the provisions of the Public House Closing Act, 

1864 (y), on any special occasion or occasions, the local authority 
may grant an occasional licence exempting him from these 
provisions during certain hours and on an occasion or occasions 
to be specified in the licence; and no keeper of a refreshment house 
to whom an occasional licence has been granted under that Act (y) 
is subject to any penalty for its contravention during the time to 
which this licence extends, but he is not exempted by it from a 
penalty to which he may be subject under any other Act {z). 

y) 10 Edw. 7 & 1 Geo. 6, c. 24. 

[a) Ibid., fi. 57. 

i) Danne ▼. Keeling (1886), 50 J. P. 561. 

;tt) Gruh ▼. Ileaketh, IlOOSj I K. B. 664, 0. A. 

y) For refreshment houses see p. 92, ante. 

For the purposes of the Public House Closing Act, 18C4 (27 & 28 Yict. 

0. 64), the following persons and bodies of persons ore deemed to be the local 
authorities capable of granting occasional licences : — 

(1) In the metrupohtan police district, the commissioner of police for the 
metropolis, subject to the approbation of one of His Majesty’s principal 
Secretaries of State ; 

(2) In the City of London and the liberties thereof, the commissioner of City 
police, subject to the approbation of the Lord Mayor ; 

(3) In any district, city or town, where petty sessions are held, except in the 
metropolitan police district two justices of the peace sitting in petty sessions, 
and in any other district, city or town, two justices of the peace acting in the 
district, city or town (Public House Closing Act, 1864 (27 & 28 Yict. c. 64), s. 8 ; 

Public House dosing Act, 1865 (28 A 29 Yict. c, 77), s. 5) ; compare note (t), 
p. 95, ante, 

b) 27 A 28 Yict. o. 64. 

(fi) Ibid., s. 7 : Licensing Act, 1872 (85 dt 86 Yict o. 94), a 76, Sched. IL ; 

Idooismg Act, 1874 (87 A 88 Yict o 49) s. 11. 


1 



INTOIICATING LlQUOHS. 


SaOT.8. 

BUhtof 
Licensee 
to close 
Premises. 

Right to dose. 


Toixmkeepen. 


Sale at public 
dinner or 
ball 


8bot. 8. — Right of Licensee to close Premises, 

264. Licensed persons other than innkeepers are in the position 
of ordinary shopkeepers (a), and may close their premises whenever 
they choose to do sOi though they are bound to close at the times 
before mentioned (6). 


Part XII.— Occasional Excise Licences. 

Sect. 1. — In General 

265. The Commissioners of Customs and Excise may, whenever 
they consider it conducive to public convenience, and with the 
consent of a petty sessional court, authorise any officer of excise to 
grant to any person duly authorised to keep a common inn, 
alehouse, or victualling house, who has taken out the proper 
excise licences to sell therein beer, spirits, wine, or tobacco, an 
occasional licence empowering him to sell the like articles for 
which he has taken out such licences at any such other place, and 
for and during such space of time, not exceeding three (now 
apparently extended to six (c)) consecutive days at any one time 
as the said Commissioners approve and as are specified in such 
occasional licence. A person who has taken out such occasional 
licence is not liable to any penalty or forfeiture whatever by 
reason or on account of bis selling the articles mentioned in the 
said licence during the time and at the place specified therein, 
provided that no such licence authorises the sale of any 
beer, spirits, or wine, except during the hours from such hour 
not earlier than sunrise until such hour not later than 10 p.m. as 
are specified in the consent given by the justices for the granting 
of such occasional licence (d). But the occasional licence does not 
protect such person in the sale of any of the articles mentioned, 
unless he at the time of sale produces such licence when requested 
to do so by any officer of excise or by any constable or police 
officer. No such licence can be granted for the sale of any of the 
articles mentioned on any Sunday, Christmas Day or Good Friday, 
or any day appointed for a public fast or thanksgiving (e). 

Upon the occasion of any public dinner or ball, the person who 
has obtained such a licence may sell beer, spirits, or wine during 
such hours before and after sunrise or sunset as are allowed and 
specified in the consent given by the justices for the granting of 
the licence (/). 

(а) beo li. V. llf/itiir (IbTT), li U. Ji. 1). 130, C. C. K. As to iunkeepers, see 
title Inks and Innkeefeus, VoI. XVll., pp. SOI et seq . As to shops, see title 
Factories and Shops, VoL XIV., pp. 010 et 6 fq , 

(б) 8ee pp. 88 et scq., ante, 

(ej l^venue Act, 1863 (26 & 27 Viet. c. 33), s. 19. 

(d) Revenue Act, 1862 (20 & 26 Viet. c. 22), s. 13 ; Revenue Act, 1863 (26 St 
27 Viet. c. 331, 6S. 19, 20 (1), (21; Licensing (Clonsolidation) Act, 1910 
(10 Edw. 7 Ot 1 Geo. 0, o. 24), s. 64. The power to authoriao tho grant of occa- 
sional lioenoes is apparently now vested in the Comtnissionex's of Customs and 
Excise (see ibid,, s. 64 (4) ). 

(f) Revenue Act, 1862 (25 A 26 Viet. o. 22), s. 13. 

C/’} Revenue Act, 1863 (26 & 27 Viet o. 33], s. 20 (3). 
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286. The Commissioners of Customs and Excise may, whenever 
4hey consider it necessary for the accommodation of the public, 
•authorise any officer of excise to grant an occasional licence in the 
following cases, that is to say, to any person who has taken out an 
excise licence to keep a refreshment house, or to sell, by retail in a 
refreshment house, foreign wine to be consumed therein, or an 
excise on-licence to retail beer(^). Every such occasional licence 
authorises such person to carry on the same trade or business 
as he is authorised to carry on by virtue of the original licence, at 
any such place, other than the place for which his original licence 
was granted, and for and during such space of time, not exceeding 
three consecutive days at any one time, as the Commissioners 
approve and as are specified in such occasional licence (h). 

But the occasional licence does not protect any such person in 
the carrying on of any such trade or business unless he produces 
such licence whenever requested to do so by any officer of excise, 
or by any constable or police officer, at the time of exercising such 
trade or business (h), 

267. An occasional licence cannot be granted except with the 
consent of a petty sessional court and unless, twenty-four hours at 
least before applying for that consent, the applicant has served on 
the superintendent of police for the district notice of his intention 
to apply for the consent, setting out his name and address, the 
place and occasion in respect of which the licence is required, the 
period for which the licence is to be in force, and the hours to be 
specified in the consent of the justices (t). 

But where there is no sitting of a petty sessional court within 
three days before the time when the licence is required, the consent 
may be given by any two justices acting for the division and sitting 
together, provided such justices are satisfied that it was not 
practicable to make an application to a petty sessional court (i). 
Notice of a consent so given must be sent to the superintendent of 
police (t). 

For the purposes of certain provisions relating to public order ( j), 
a person taking out an occasional licence is deemed to be the holder 
of a justices' licence, and the place in which any intoxicating liquor 
is sold in pursuance of the occasional licence is deemed to be licensed 


(ff) SoG pp. 1*1, 03, aide, 

(A) Bavenue (No. 1) Act, 1864 (27 & 26 Viet, c. 18), s. 5. Tho conditions 
and restrictions contained in the Bevenue Act, 1863 (26 & 27 Viet. c. 33), 
6. 20, relating to occasional licences (see p. 98, anU)t apply to the occasional 
licences to be granted under the Revenue (No. 1) Act, 1864 (27 & 28 Viet. o. 18). 
As to the Commir^sioners, see note (d), p. 98, a#d«, and compare note (a), p. 17, ahU. 

(i) Licensing (Consolidation} Act, 10X0 (10 £dw. 7 & 1 Qeo. d, c. 24), 
a 64. 

f^*) Namely, iAfd., ss. 75-^1, relating to the penalty for permitting drunken- 
ness, the penalty for keeping a disorderly house, the penalty for permitting 
premises to he a brothel, onenoes in relation to oonsUhles, the pemdty for 
permitting ganung, the power to exclude drunkards from licensed premises, tho 
entry on premiHes by consUhles for the purpose of enforcing the Act, and for 
the purpose of the Idoensing Act, 1872 (35 & 36 Viet. c. 94), 12, relating to 

persons found drunk in a public place or oa licensed premises, and any pro- 
visions for giving effect thereto. 
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! >remiBe8, and to be the prexniseB of the person taking out such 
icence(fc). 

Sect. 2. — Fairs and Races, 

268. There are or have been many statutory exemptions per- 
mitting persons holding excise licences to sell liquors without a 
justices’ licence or excise licence in respect of a booth or tent 
within the limits of any lawful and accustomed fair or any races (I). 


Uc) Licensing (Consolidation) Act, 1910 (10 Edw, 7 & 1 Geo. 5, c. 24), s. 64 (3). 
\l) The exact position of the law at the present time is difficult to state with 
certainty. The Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 11, provides that 
nothing therein contained shall extend to prohibit any jierson, duly licensed to 
sell beer, cider, or perry by retail, to be consumed in his house or premises, or 
any retailer of spirits, or of forei^ wine, or of sweets or made wines, or of 
mead or metheglin, he being duly licensed respectively for such respective 
purpose, to carry on his business for which he is so licensed, in booths, tents, 
or other places, at the time and place, and within the limits of holding any 
lawful and accustomed fair, by virtue of any law or statute in that behim, or 
any public races (as to which, see infra). Nothing contained in the Beerhouse 
Act, 1830 (11 Qou. 4 & 1 Will. 4, c. 64), extends to prohibit any person from 
selling beer in booths or other places at the time and within the limits of the 
ground or place in or upon which is holden any lawful fair, in like manner as 
such person was authorised to do before the passing of that Act (ibid,, s. 29). 
The Be venue (No. 2) Act, 1861 (24 & 25 Viet. c. 91), s. 13, after reciting the 
Excise Licences Act, 1825 (6 Geo. 4, c. 81), and the Excise Act, 1860(23 & 24 Viet. 
0. 113), and stat. (1860) 23 & 24 Viet. c. 114 (since repealed), declares and 
enacts that nothing in either of the said two last-moiitionod Acts shall be deemed 
to have repealed , or affected any of the provisions, exceptions, or exemptions 
contained in any Act in force at the time of the said two several Acts, with 
respect to the selling of beer or spirits ut fairs or races. The Avenue Act, 

1862 f25 & 26 Viet. c. 22), s. 12, enacts that so much of any Act as permits 
the sale of beer, spirits, or wine at fairs or races without an excise licence is 
hereby repealed.** But the Bovenue Act, 1863 (26 & 27 Viet. c. 33), s. 21, after 
reciting that by the Bovenue Act, 1862 (25 & 26 Viet. c. 22), s. 12, so much of 
any Act as permits the sale of beer, spirits, or wine at fairs or races without an 
excise licence was repealed, enacts that after the passing of the Revenue Act, 

1863 (26 & 27 Viet c. 33), nothing in the recited Act shall extend to proUbit 
any person duly licensed by the excise to retail beer, spiiits, or wine, as is 
mentioued in the Excise Licences Act, 1828 (6 Geo. 4, c. 81), from carrying on 
his business for wliich he is so licensed m lx>oth8, tents, or other places at the 
time and place and within the limits of holding any lawful and accustomed fair 
by virtue of any law or statute in that behalf, or any public races, in like 
manner as such persons might lawfully have done under the Excise Licences 
Act, 1828 (6 Geo. 4, c. 81], if the Beveime Act, 1862 (25 & 26 Viet. o. 33), had 
not been passed. Furihor, by the Wine and Beerhouse Act, 1869 (32 & 33 
Viet. 0 . 27), 8. 20 (5). nothing m that Act contained was deemed to affect the 
power of any person duly authorised by the excise to soli beer, spirits, or wine 
at any fair or public races. By the Licensing Act, 1874 (37 & 38 Viet. c. 49), 
B. 18, an occasional (excise) licence which was not up to tW time necessary 
(Haywood v. Holland (1873), 28 L. T. 702, sub rum, Hayward v. Holland, 37 
J. 376) was made necessary for sale in any booth, tent or place within the 
limits of any lawful and accustomed fair or any races, but this provision was 
repealed by the licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
0. 24), and no similar provision has been substituted. It seems, therefore, that 
the present position is the same as in 1873, when Haywood v. Holland, iu;>ra, 
was decided. Races are public races although held in a privaite field hired by 
the race oommittee for the occasion, and although persons entering the field are 
required to make a payment for admission, if anyone who chooses may go 
(Boughsy v. BawbeSham (1866), 4 H. & G. 711). As to fairs generally, see tiUe 
Mabxxts akd Faibs ; and as to races, see titles Qahixo akd Wagebiko, 
Yol. XV., pp. 286, 287 ; Tbxatbes akd Oihbb Flagbb of Entbbtaxnkxht. 
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Any right by enstom, prescription or charter to sell beer, spirits, 2 . 

or wine at fairs without an excise licence has now been destroyed (m). Fairs and 
But exemptions already referred to (a) relating to excise licences Races, 
do not enable any person to sell intoxicating liquor at a fair with- 
out a justices’ licence enabling him to do so; unless he can bring 
himself within the exemptions contained in Acts relating to justices* 
licences ( 0 ). 

269. The fact that a person holds a licence from justices to sell Extent of 
intoxicating liquor at premises in one borough does not exempt him licence, 
from the necessity of having a justices* licence in order to entitle 
him to sell intoxicating liquor at public races in another borough ( p). 

But a justices’ licence in respect of premises in one licensing 
division of a county exempts the holder from the necessity of 
obtaining a justices’ licence in the case of sale at a lawful and 
accustomed fair held in another licensing division of that county (q). 


Part XIII. — Registers of Licences. 

Sect. 1. — Excise Licences. 

270. A list or register of every beer and cider retail licence, Beer and cidai 
specifying the name and place of abode of every person licensed, 
and the name and description of the house mentioned in such 
licence, must be kept at the excise office with respect to all licences 
granted by the Commissioners (r), or any person authorised 

(m) Iftixham y. miee^er (1864), 3 1£. & 0. 75; and see p. 89, ante, 

(n) See note (Oi P- 190, ante, 

(a) Ash V. Lijnn (1866), L. U. 1 Q. B. 270. The ofToct of iheso exemptions is 
as uncertain as in the case of exemption from excise licence.*). By stat. (1551) 

6 & 6 Kdw. 6, c. 25, s. 6, which firat made a justifos* licence necessary, and which 
was repealed by the Alehouse Act, 1828 (9 Qoo. 4, c. 61), s. 35, it was provided 
that in such towns and places (that Ls, apparently, within every shire, city, 
borough, town corporate, franchise or libeity within this realm) where any 
fair or fairs were kept, for the time only of the same fair or faiis, every person 
miglit use common selling of alo or beer in booths or other places there, for the 
relief of the kind’s subjects that should repair to the same, in such like manner 
and 80 i*t as had been used or done in time passed, that Act or anything 
therein contained to the contrary notwithstanding. In the similar enactment, 
the Sale of Beer Act, 1795 (35 Ooo. 3, c. 113), s. 17 (still unrepealod), 
which also relates to a justices’ licence {R, v. Drake (1817), 6 M. & ^ 116), 
it was provided that nothing was to extend to prohibit any person from 
selling of any ale or beer in booths or other places, at the time and place of 
holding any lawful and accustomed fair in like manner as such person was 
authoii.-ed to do before the passing of that Act by viitue of any law or statute 
in that behalf. No similar exemption was inserted in the Licensing Act, 1872 
^35 & 36 Viet. c. 94), but it was hold that a person holding a justices’ licence 
in respect of a house in the county wos exempt from the necessity of obtaining 
any other justices* licence to enable him to sell at a lawful and accustoined fair 
in that county {//atjivoofl v. Holland (1873), 28 L. T. 702), and although the 
Alehouse Art. 1828 (9 Oeo. 4, o. 61). is now repealed, this decision appears to 
represent the present state of the law. 

(p) Ash V. Lynn, supra. 

(//) IJayirofd V. Holland supra; snh nom, Hayward v. HdUandt 37 J. P. 376, 
assuming that the exemption from the necessity of obtaining a justices* 
licence for sale at a lawful fair still holds good. 

(r) As to the Commissioners, see note (a), p. 17, ante. 
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by them, and at the office or dwelling-house of every collector 
or supervisor in their respective collections and districts. 
Such register must at all times be produced to and is open to the 
inspection and perusal of any magistrate of the county or place 
where such licence is granted, and where such house is situate. 
A copy of such register must, once in every calendar month, be 
transmitted by every such collector or supervisor to the clerk of the 
magistrates for the district in which such licence is granted (s). 
Any copy of or extract from such register which is at any time 
required by the clerk to the magistrates must be given to him by 
such collector or supervisor («). 

271. A register of every licence granted under the authority of 
the Refreshment Houses Act, 1860 (t), specifying the name and place 
of abode of every person licensed, and the name and description 
of the house for which such licence is granted, and whether the 
licence be to keep a refreshment house or for the sale of wine therein, 
must be kept at the office or dwelling-house of every collector and 
supervisor of excise in their respective collections and districts. 
Such register must at all times be produced to and is open to the 
inspection and perusal of any justice of the county or place where 
such licence is granted and where such house is situate. A copy of 
such register must, once in every six months, bo transmitted by 
every collector and supervisor of excise to the clerk of the magis- 
trates for the district in which such licence is granted (t&). Any 
copy or extract of or from such register which is at any time 
required by the clerk to the said justices must be given to him by 
such collector or supervisor (u). 

Sect. 2. — Justices* Licences* 

272. There must be kept in every licensing district by the clerk 
to the licensing justices of that district a register (called the 
register of licences) in such form as may be prescribed by those 
justices, containing the particulais of all justices’ licences granted 
in the district, the premises in respect of which they were granted, 
the names of the owners of those premises, and the names of the 
holders for the time being of the licences (a). There must also be 
entered on the register aU matters directed to be so entered under 
any Act, all forfeitures of justices’ licences, disqualifications of 
premises, and other matters relating to the licences on the r6giBter(6). 

Every person applying for a new justices* licence, or the renewd 
of a justices’ licence, must state the name of the person for the time 
being entitled to receive, either on his own account or as mort- 
gagee or other incumbrancer in possession, the rack-rent of the 
premises in respect of which the licence is granted or renewed, 
and that name must bo indorsed on the licence, and the clerk to 

U) Beerhouse Act, isao (II Qeo. 4 1 Will. 4, c. 64), s. 2. As to collectors 

and supervisors, see note (a), p. 17, ante. 

(t) 23 & 24 Viet. c. 27 ; and see pp. 92, 93, ante. 

(«) Refreshment Houses Act, 1860 (23 & 24 Viet. c. 27)^8. 16. 
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the justices must enter that name on the register as the name of Siot. s. 
an owner of the premises (r). JastieeB* 

The clerk to the licensing justices must also enter on the register, Licences, 
as an owner of the premises, the name of any person possessing an otherp^n 
estate or interest in the premises, whether as owner, lessee, or ioteree^. 
mortgagee, prior or paramount to that of the immediate occupier, 
if that person applies to be so registered and pays a fee of 
Is. to the clerk, provided that when such estate or interest is 
vested in two or more persons jointly, one only of those persons 
can be registered as representing such estate or interest (^Z). 

A court of summary jurisdiction may, on the application of any correction of 
person who proves to the court that he is entitled to be entered as register, 
owner of any premises in place of the person appearing on the 
register as owner, make an order substituting the name of the 
ap))licant, and that order must be obeyed by the clerk to the 
licensing justices, and a corresponding correction may be directed 
to be made on the licence granted in respect of the promises of 
which such applicant claims to be an owner (c). 

273. Where a licensed person is convicted before any court of Con?iction» 
any otTence committed by him as such, the clerk to the licensing 
justices must enter in the register of licences, in such form as may 

be prescribed by the Secretary of State, notice of any conviction 
of the holder of a justices' licence for an offence committed by him 
as such (including an offence against the provisions of any Act for 
the time being in force relating to the adulteration of drink (/) ), 
and the clerk of the court before whom the conviction takes place 
(if he is not the clerk to the licensing justices) must forthwith send 
notice thereof to the clerk to the licensing justices {g)* 

274. If it appears to the court by which any person holding a Election 
justices* licence is convicted of the offence of bribery or treating offences, 
at an election that such offence was committed on his licensed 
premises, the court must direct such conviction to be entered in 

the proper register of licences (/i). 

275. When a conviction of a holder of a justices' licence for an Notice to 
offence committed by him as such is entered in the register of owner, 
licences the clerk to the licensing justices must serve notice of the 
conviction on the owner of the premises (i). 

In any case where the conviction of the bolder of a licence 
involves the disqualification of the licensed premises, the court 

(c) Licen&ing (Consolidation) Act, 1910 (10£dw. 7 & 1 Geo. 5, c. 24), 8.51 (1). 

(d) Ibid., 8. 61 (2). 

(e) Ibid., B. 61 (3). 

(/) Ab to adulteration of ^hink gcnorully, boo till© Food and Dbuqs Vol. 

_ V., pp. 5 el eeq., 46, 46. 

{g) licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Qoo. 6, o. 24), 

8 . 60 (2). 

(6) Corrupt and Ulogal Practices Prevention Act, 1883 (16 & 47 Viet. c. 51). 

8 . 38 (8) (a). As to suffering bribery and treating to take place upon licensed 
premisos, see title Elections, Vol. XII., pp. 471, 486, 626. 

(0 Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 21), s. 86 (1) ; 

IS to service ox notices, see HuL , s. 108, and p. 40, auk. 
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before 'whom the conviction takes place must cause notice of the 
disqualification to be served on any registered owner of the pre- 
mises if that owner is not the occupier (/r). 

276. Any ratepayer, any owner of premises to which a justices’ 
licence is attached, and any holder of a justices' licence within the 
licensing district for which the register is kept is, upon payment 
of a fee of 1«., and any officer of police, and any officer of 
customs and excise in such district is, without payment, entitled at 
any reasonable time to inspect and take copies of or extracts from 
the register (1). If the clerk to the licensing justices or any other 
person prevents the inspection or taking copies of or extracts from 
the register of licences, or demands any unauthorised fee therefor, 
he is liable in respect of each offence to a penalty not exceeding 
£5 (m). 

277. The licensing justices may, if they think fit, cause the 
register of licences to be divided into parts, and assign a part to 
any portion of the licensing district (n). 

Where a justices* licence is granted (whether as a new licence or 
by way of renewal or transfer) or removed, a fee of Ig.must be paid 
by the holder of the licence to the clerk to the licensing justices in 
respect of the register of the transaction (o). 

278. The register of licences is receivable in evidence of the 
matters required to be entered therein, and a copy of an entry 
made in the register, purporting to be signed by the clerk to the 
licensing justices and to be certified as a true copy, is evidence 
of such matters stated in such entry, without proof of the signature 
or authority of the person signing the Bame(p). 


Part XIV. — Forms of Licences. 

Sect. 1 . — Excise Licences. 

279. Licences for the manufacture or sale of any intoxicating 
liquors are to be in such form as the Commissioners of Customs 
and Excise direct (q), and must be in accordance with the provisions 
of the Excise Licences Act, 1825 (r). 


(1^ Licensing (Consolidation) Aot, 1910 (10 £dw. 7 & 1 Qeo. 6, o. 24), 

*■ I) a. 63 (1). 

m) Ibid., n. 63 (2). 

n) Ibid., a. 60 (6> 

,) Ibid., §. 80 (4). 

p) fhid^ a 63 (3); and as to evidenoe generally, see title Evidsugb, 
__ Xm., pp. 415 H $eq. 

M Fiiianoe (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 49 (1), 96 (2). 

(r) Excise lioenoes Act, 1825 (6 Qeo. 4, c. 81), s. 7. As to ooUeoti o aB of 
excise duties, see title Bxvxii ux. 
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Pabt XI7.— Fobhs or Licsnces. 

Sect. 2. — Juttiees’ Liceneet. 

280. A josticfs’ licence mnst be in snch form as may from time 
to time be prescribetl by the Secretary of State (s). 

A renewal of a justices’ licence may be made by an indorsement 
on the licence, or by the issue of a copy of the old licence (t). 


Part XV.— Sale of Intoxicating Liquors 

in Passenger Ships, Railway Cars, 
Canteens, and Theatres. 

Sect. 1. — Passenger Ships. 

281. An excise licence may be taken out annually (a) or for 
one day only (b) in respect of a passenger vessel by the master or 
other person belonging to the vessel nominated by the owner of 
the vessel. 

Either of such licences authorises the sale by retail, while the 
vessel is engaged in carrying passengers, of any intoxicating liquor 
on the vessel to passengers for consumption on the vessel (c). It 
also authorises the sale of tobacco (c). No justices* licence is 
necessary in order to obtain the excise licence (d). 

282. In the event of any person to whom a passenger vessels’ 
licence has been granted ceasing to be master of or to belong to 
her, the licence may be transferred to any other person who 
is for the time being master of the vessel, or is for the time being 
a person belonging to her and nominated by her owner for the 
purpose (e). 

In the event of the transfer of the vessel to some other owner, 
the licence ceases to have effect as respects that vessel, but 
may, in that event and in the event of the loss of the vessel, be 
transferred, on the application of her owner, to the master of some 
other vessel belonging to him or to some person belonging to such 
other vessel and nominated by her owner for the purpose (/). 

283. For the purpose of giving jurisdiction, any sale of liquor on a 
passenger vessel is deemed to have taken place either where it 
actually took place or in any place in which the vessel is found (/). 

! $) Licensing f Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, o. 24), s. 42 (1). 
0 8. 42 (2). 

Duty (Pmance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched I,, D. 

c) Fin^oe (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., D. As to tobacco, 
see titles Bevies ; Tkade akd Tkade Unions. 

^d)^L^ceDsmg (Consolidation) Act, 1910 (10 Edw. 7 A 1 Qeo. 5, o. 24), 

*’ (1909-10) Act, 1910 (10 Edw, 7, o. 8), Sebed. I., D. 

(/) lUd. As to the transfer of vessels, see, generally, title SaiPFiNO and 
Kavxoation. 
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BIOT. 1. All Buch licences may be granted by the CommisBionerB, 

Passenger or by any officer of exciEe authorised by them, and all licences 
Ships. granted by any officer bo authorised are valid, anything in any Act 
contained to the contrary notwithstanding (g). 

Nothing in the Licensing (Consolidation) Act, 1910 (/t). affects or 
applies to the sale of intoxicating liquor in passenger vessels in 
pursuance of the Acts in that behalf Qi). 

Sect. 2. — Railway Restaurant Can. 

iteAtaurant 284. An excise licence may be taken out annually in respect of a 
railway restaurant car by the railway company or other person 
owning the car(t). 

Such licence may be granted without the production of a justices’ 
licence (j), and is granted in respect of a car in which passengers 
can be supplied with meals, and authorises the sale by retail to 
passengers on the car of any intoxicating liquor for consumption on 
the car(/i). 

SicT. 8. — Canteens. 

Oantceui. 285. Nothing in the Licensitig (Consolidation) Act, 1910 (f), 
affects or applies to the sale of spirits in canteens in pursuance of 
any Act regulating the same(m). 

Notwithstanding any enactment to the contrary, it is not neces- 
sary for a person holding a canteen under the authority of a Secre- 
tary of State, or of the Admiralty, to obtain a justices’ licence to 
enable him to obtain or hold any excise licence for the sale of any 
intoxicating liquor, and an excise licence may be granted to such 
person accordingly (m). 

The holder of an autborised canteen, who holds an excise licence 
for the sale of beer in the canteen, is entitled to sell beer in the 
canteen to a civilian (lO- 

Sect. 4. — Theatres. 

Ttaatrcf. 286. The Commissioners and Officers of Customs and Excise (o) 
may grant retail licences to any person to sell beer, spirits, and wine 
in any theatre established under a royal patent, or in any theatre or 
other place of public entertainment licensed by the Lord Chamber- 
lain or by the county council or other authority for the public 
performance of stage plays, without the production by the person 

(</) Excise Act, 1S34 (4 & 6 Will. 4, o. 7d), b. lU. As to the Gommissioners, 
see iiotH (a), p. 17, »nte. 

(/i) Licpnsmff (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, o. 24), 
B. 1 1 1 (2) (f). As to vessels witlun the m* tri>poh*tan police district, see p. 90, ante, 

a Duty £1 (h'inunce (1909-10) Act. 1910 (10 Edw. 7, o. 8). Sched. I., E). 
Ihih., S^<d. l.,E, 1. Nothing in the Licensing (Consolidation) Act, 
1910 (10 Edw. 7 A 1 Geo. 0, c. 24), affects or applies to the sale of intoxicating 
litpior for oonsniiiptioii on a restuurant car, in pursuance of the Acts iu that 
behalf (Licensing (Consolidutiun) Act, 1910 (10 ^w. 7 & 1 Geo. 6, o. 24b 
•,lll(2)(m)). 

(A) Finiince (1909-10) Act. 1910 (10 Edw. 7. o. 8), Sched.L, E, 2. Ab to rail- 
ways gt^nemlly, see title Railways and Canai.8. 

(i) 10 Edw. 7 A 1 Geo. 5, c. 24. 

(m) find., s. Ill (2) (1). 

(fi) IHckesim A Co. v. Mayss, [1910] 1 E. B. 452. As to canteens, see title 
Royal Forces. 

(o) As to the Oommissioners and Officers, see note (o), p. 17, onls. 
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applying for such licence or licences of any certificate or authority 
for such person to keep a common inn, alehouse, or victualling 
house, anything in any Act to the contrary notwithstanding (p). 

Only theatres licensed in the manner before described, and not 
music-halls, even if called theatres, can obtain this licence for the 
sale of intoxicating liquor ((j'). 

Nothing in the Licensing (Consolidation) Act, 1910(7-), affects or 
applies to the sale of intoxicating liquor by proprietors of theatres 
in pursuance of the Acts in that behalf (7-). But the hours of 
closing licensed premises apply nevertheless to the sale of 
intoxicating liquor by proprietors of theatres (s). 

Sect. 5. — Cluba. 

287. The law relating to the sale of intoxicating liquor in clubs 
is dealt with elsewhere (0* 


Part XVI.— Offences. 


Sect. 1. — Relating to Sale of Intoxicating Liquors, 
Sub-Sect. 1. — Sah without Licence. 

(i.) Without Jueticea* Licence. 

288. Any person selling or exposing for sale by retail any 
intoxicating liquor, unless he holds a justices* licence authorising 
him to hold an excise licence for the sale of that intoxicating liquor, 
or at any place except that for which the justices* licence authorises 
him to hold an excise licence for the sale of that liquor, is liable 
for the first offence to a line not exceeding £50, or to imprison- 
ment, with or without hard labour, for a term not exceeding one 
month; for the second offence to a fine not exceeding £100, or 
to imprisonment, with or without hard labour, for a term not 
exceeding three months, and he may, by order of the court before 
whom he is convicted, be disqualified for any term not exceeding 
five years from holding any justices’ licence (u); and for any 


(;#) Kxciso Act, ISiio (5 & G Will. 4, c. 357), s. 7 ; ThcaUes Act, 1643 (0 & 7 
Yict. c. 6S), 88. 2, 5; Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 7. 
As to what is public entertainment, see Tayfor v. Oram (1862), 1 II. & C, 
370; and as to theatres and music-halls generally, see title Tiieatiies ako 
Other Places of Entertainmknt. 


[q) R. V. Inlawi Revenue Cimmwionere (1888), 21 Q. B. D. 5G9. 

(r) Licensing (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Goo. 5, c. 24), 
a. Ill (2) (e). 

(i) iiaHauher v. Rudd^ [1898] 1 Q. B. 114; but see R. v. Jenkim (1891), Gl 
L. J. (m. 0.). 57. ^e exemption only moans that the holders of theatre 
licences need not obtain a justices’ licence. As to closing hours, see pp. 88, et tsrq . , 
ante, and as to theatres and music-halls generally, see title Theatres and 
Other Pi.ace8 of Entertainment. 


«) See title Clubs, Vol. IV., pp. 429 et eeq., and Incensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), ss. 91—98. 

(tt) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & I Geo. 5, c. 24). s. 65 
(0* (2)> W* A second offence means a second offence of the same desciiption 
and under the same statute, and must be an offence committed after the 
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subsequent offence to a penalty not exceedinp; £100, or to imprison* 
ment, with or without hard labour, for any term not exceetiing six 
months, and may, by order of the court by which he is tried, be 
disqualified for any term of years or fur life from holding any 
justices’ licence (r). Any person so convicted for a second or 
any subsequent offence, if he be the holder of a licence, forfeits 
such licence (a). On a conviction for any of the above offences, 
the court may, if it thinks fit, declare all intoxicating liquor found 
in the possession of the convicted person, if he is the holder of a 
justices’ licence, and the vessels containing the liquor (if the liquor 
and vessels are not otherwise forfeited under the Licensing (Con- 
solidation) Act, 1910 (h ) ), to be forfeited (c). 

Although the punishment may be either a fine or imprisonment, 
it may perhaps not be a fine and, in default of payment, imprison- 
ment, except after default of distress (d). 

289. Every occupier of premises on which any intoxicating 
liquor is BO sold is subject, if proved to be privy or consenting to 
the sale, to the penalties imposed upon persons for the sale of 
intoxicating liquors without a justices’ licence (e). 

290. If a person who is neither the licensee, nor the agent nor 
servant of the licensee, sells in licensed premises liquor which is 
his own and which he is selling for his own benefit, he sells it 
without a licence, notwithstanding the fact that there is an existing 
licensee living on the licensed premises, and in such circum- 
stances the licensee may be convicted of aiding and abetting such 
sale (/). 

291. In proving the sale or constimption of intoxicating liquor 
for the purpose of any proceeding relative to any offence under the 
Licensing (Consolidation) Act, 1910 (f;), it is not necessary to show 
that any money actually passed or that any intoxicating liquor was 
actually consumed, if the court hearing the case is satisfied that a 
transaction in the nature of a sale actually took place, or that any 
consumption of intoxicating liquor was about to take place (g). 

Proof of consumption, or intended consumption, of intoxicating 
liquor on premises to which a justices’ licence is attached, by 
some person other than the occupier of or a servant employed 
on the premises, is evidence that the liquor was sold by or on behalf 


oonviction for the first offence {Be Auihm (1889), 22 Q. B. D. 345 ; compare 
Ex fxiriA Short (1870), L. R 5 Q. B. 174; R. y. Souih Shields Jadkee. [19111 
2K.B. 1). 

(v) licensing (donsoUdatioxi} Act, 1910 (10 Edw. 7 & 1 Geo. 6, a 24), 
8.65(1), (2), (4). 

(a) /5td., 8. 65 (3). 

10 Edw. 7 & 1 Geo. 5, c. 24. 

Ihid,, 8. 65 (5). 

, , Re Brown (1«78), 3 a B. D. 545 ; Re Clew (1881), 8 Q. B. D. 511 ; but 
860 now the Summary Jiuisdiction Act, 1SS4 (47 & 48 Vict. c. 43), s. 5. 

(e) lioensing (Consolidation) Act, 1910 (10 ^w. 7 & 1 Geo. 5, c. 24), 8. 65 (6). 

(/) Peekover v. Defriee (1906), 95 L. T. 883. 

Ig) Licensing (Consolidationj Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8 . 85 (1). A ** transaction in the nature of a sale” seems to mean a case of 
baiter, or of equivalent other than money being given in exchange for the 
liquor ; ooe the repealed Alehouse Act, 1828 (9 Geo. 4, c. 61), s. 16L 
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of the holder of the licence to the person consuming, or being 
about to consume, or carrying away the same (Ji). 

292. An indictment will not lie for selling ale without a licence, 
the offence being a statutory one, and the remedy being prescribed 
before a court of summary jurisdiction (t). 

It is no defence to a prosecution for selling without a justices’ 
licence that the person charged holds an excise licence for the sale 
of the liquors in question (A;). 

The burden of proving the existence of a licence appears to be on 
the defendant (Z). 

In some cases very careful attention has to be paid to the 
circumstances in order to decide whether or not the sale takes 
place on the licensed premises (m). 

(h) Licensing (^OonsoHdation) Act. 1910 (10 Edw. 7 & 1 Ooo. 6. c. 24), s. 85(2). 

(i) Anon, (undated), 3 Salk. 25; Stephen WaUon^e 6W(1701), 3 Salk. 20; 
It, y. Edwaraa (undat^), 3 Salk. 27 (UoLT, O.J., dissenting). Fur courts of 
eummary jurisoiction, see title Maqistiiates. 

(k) It, V. Downs (1790), 3 Term Hop. 500. 

(/) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 39. See Titrner 
y. «/oA/<8(m(188G), 51 J. P. 22 ; d, v. .Arci;///c(1830), 1 B. & Ad. 489 ; li, y. Turner 
(1816), 5 M. & S. 206 ; Apothecaries Co, v. Bentley (i824), By. & M. 159 ; Uuyyine 
▼. jrard(1873), L. B. 8 Q, B. 521. 

(m) rietta v. CampUllf [1895] 2 Q. B. 229. In this case the holder of n beer 
off*licence sent out his cart in the charge of a driver, who solicited ordei’s for 
jars of beer, the driver taking down notes of the orders, and, on returning to 
the licensee's house, telling him the orders. Subsequently the jars ordered 
were put into a cart and delivered at the respective purchasers* premises, and 
the respective purchasers paid on delivery. The jars were not distinguished by 
an^r label or mark, although the driver placed them in the cart in the order in 
which he would arrive at the houses of the customers, so that ho could tell 
which jar was intended for each customer. It was held that the licensee was 
properly convicted of soiling at a place not authorised by his licence. In BletCs v. 
Befiitie, [1896] 1 Q. B. 519, the holder of a lioer oif -licence sent his traveller 
round to customers for orders, and the traveller carried postcards addressed to 
the licensed premises, stating the amount and kind of liquor to be ordered, and 
that the customer assented to the appropriation by the licensee to the order at 
the licensed premises, of goods of the amount and kind described, and in a 
deliverable state, and the customer signed the postcard which the traveller 
then posted, aiid after receipt of the {Kistcard at the licensed premises Uie 
traveller, in execution of the order at the licensed premises, phiced the 
requisite number of bottles of beer for the customer in a box on a lorry for 
delivery, one of these bottles being labelled with the customer’s name and 
address and the others being near it. The sale in this case was held to have 
taken place on the licensed premises, where the goods were ordered by receipt 
of the postcard, and were, with the consent of the owner, sufficiently appro- 
piinted to the order. In Cocker v. McMullen (1990), 81 L, T. 784, a traveller for 
the holder of a beer off-licence called at the house of a customer and obtained 
an order for be^r, which order the traveller entered in a book, and subsequently 
the b^r was delivered by the carter of the licence-holder, who, at the time 
of delivery, took the bottles from a box containing only the requisite number, 
although constructed to contain more, but the bottles were not marked in any 
way indicating appropriation, and there was no address or label ou the box. 
The beer was paid for on delivery. The place of sale in this case was held to 
be the customer’s house and not the licensed premises. In WaJker v. Walker 
(1903), 90 L. T. 88 ; Hewitt v. Jarvis (1903), 68 J. F. 54 ; and Strickland v. WhiJt* 
taker (1904), 20 T. L. B. 224, a traveller for a licensed person took an order 
for b^r at a customer’s house and handed the order to the licensee at the 
licensed premises. The licensee appropriated beer at the licensed premises 
pladng it in A box together witb e pieoe of paper on which was the 
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■ 93 . If a completed sale of a wholesale quantity of beer takes 
place and the liquor is duly appropriated to such sale, the fact that 
delivery of the beer takes place in retail quantities at various times 
does not make the sale a sale by retail, even though such delivery 
is one of the terms of the sale (;?). 

294 . Sales without a justices’ licence by a servant against the 
orders, given bond fidc^ of the master, if effected without the 
knowledge or consent, direct or indirect, of the master, do not 
render the master liable (o). 

If the servant of a licensed person makes a sale of intoxi- 
cating liquor away from tire licensed premises, such sale being 
outside the scope of his authority and against the express instruc- 
tions of the licensee, the latter cannot be convicted of selling 
without a licence (p). 

If the servant of a holder of a justices* licence, when off the 
licensed premises, sells for cash some intoxicating liquor for which 
no order has been received at the licensed premises, the money so 
received being accounted for to the licensee, and if the servant is 
acting outside the scope of his authority in making the sale, the 
servant has sold without a licence, and if the facts are such that 
the licensee must be taken to have known that the servant took 
with him, on a round of sales, intoxicating liquor which was not 
required for the execution of orders received, the licensee may be 
convicted of aiding and abetting the servant (g). 

295 . A servant who sells intoxicating liquor, the property of bis 
master, upon instructions of his master, where the master does 
not hold a justices* licence, and the place where the sale takes 
place is not licensed for the sale of intoxicating liquor, cannot be 
convicted of selling without a licence (r). 

Where intoxicating liquor is sold by retail by an agent on behalf 
of the owner, there is a sale by the owner and not by the agent ; 
and if the owner is not licensed, the fact that the agent holds 
a licence for the sale of intoxicating liquor is no defence to the 
owner («). 

If a wife sells intoxicating liquor at her husband's shop, neither 


customer's name. The sole was held to havo taken place at the licensed 
premises. In the last of these cases the justices convicted, holding that 
an executory contract of sale had been entered into at the customer’s 
house. The court quashed the conviction on the ground that there was no 
evidence of an executory contract of sale, but loft open the question whether 
on executory contract is sufficient to bring a vendor within the terms of the 
licensing Acts. Compare Dunning v. Owen, [1907] 2 K. B. 237. 

(n) Haiee v. Buckkg (1911), 104 L. T. 34. But as to the a^e of spirits in 
Buw oiroumstanoes, see S|iirits Act, 1830 (43 &44 Viet. c. 24), s. 102 (1). 

(o) Newman v. Jones (1886), 17 Q. B. D. 132, mb nom. Nefvman v. Leowh, 2 
T« L. B. 600 (a steward of club selling to non-membezb against orders of 
trustees and managing committee). 

(p) lioglo V. [19061 1 K. B. 432. 

(v) Stan*firtd Cb. v. inames (1909), 25 T. L. B. 259. 

(r) v. Norrii, [1899] 1 Q. B. 7 (a servant of the House of Com* 

moiis telling within the precincts of that House). 

(•) y. Owen, oupra; compare cases cited in note (m), p. 109, onfe; 

ate also title Aqzkct, YoL L, p. 218. 
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she Dor her husband having a licence and there being no evidence 
that the husbwd knew of or consented to the sale, the husband 
cannot be convicted of selling without a licence (t). 

Facts may appear from which it can be concluded that liquor is 
sold by an agent away from licensed premises with the consent and 
for the benefit of the licence-holder. If so, the licence-holder may 
be convicted of selling intoxicating liquor at the place where the 
agent sold it (a). 

296. If the holder of a six-day licence sells any intoxicating 
liquor on Sunday to any person not lodging in his house, he is 
deemed to be selling intoxicating liquor without a justices’ licence (6). 

297. A licensee, who allows a temporary authority to sell intoxi- 
cating liquor at his premises to be granted by justices at petty 
sessions to another person, cannot be convicted of selling without a 
licence for selling at his licensed premises after the grant but 
before the transfer of the licence at transfer sessions, at any rate if 
the person holding the temporary authority has not entered the 
premises and sold intoxicating liquor under such authority (c). 

Nor does a licensee by leaving the premises for some months 
during the currency of his licence, not intending to return, and by 
seeking to transfer the licence to another person, cease to be a 
licensed person (d). 

298. For an incoming tenant of a public-house to carry on the 
business of the house for a period of nine days without a licence is 
a serious offence ; and the facts that the outgoing tenant had been 
duly licensed, and that, for the period in question, no sessions sat 
at which a temporary authority to sell could have been applied for, 
do not warrant a court of summary jurisdiction in treating the 
offence as one of so trifling a nature that it is inexpedient to inflict 
any punishment or any other than a nominal punishment (e). 

299. A void licence is of no effect, so that a licence granted 
after the statutory provision giving power to grant it had been 
repealed, although the applicant, the justices, and the excise 
authorities were unaware of the fact, would be no defence to a 
charge of selling without a licence (/). 

But if a licence is good on the face of it, evidence of fraud in the 
way in which justices’ signatures were obtained is not admissible, 
unless it is evidence to charge the licence-holder personally with 
having fraudulently obtained the licence, and if the licence-holder 
acts bond fide under it he cannot be convicted (^). 

A licence granted privately by two justices, and not at the general 

(0 Allen V. Lumh (1893), 67 J. P. 377 ; see also titles Agency, Vol. L, pp. 217 
it ; Husband and Wife, Vol. XVI., p. 436. 

(а) Seay ft v. White (1884), 61 L. T. 261 (case of husband and wife}. 

(б) Licensing (GonsoUdation) Act, 1910 (10 Edw. 7 & 1 Oeo. 6, e. 24} 
a. 68 (3), (4) ; see p. 107, ante, 

! r) Andrews v. Denton, [1897], 2 Q. B. 37. 
d) Lawrence v. O'Hara (1903), 67 J. P. 369. 
e) Barnard v. Barton, [1906] 1 K, B. 367. 

/) Pearson v. Broadbent (1871), 36 J. P. 486 ; and see also p. 113, posL 
{g) B. T. Minshull (1833), 1 Nev. ft li. (k. b.) 277. 
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annual licensing meeting, would be no defence to a charge of Belling 
without a licence (/i)* 

300. If any person sells ale or beer or any other excisable 
liquors by retail, or permits or suffers any such liquors to be sold 
by retail in hie house, outhouse or yard, garden, orchard or 
other place, without being duly licensed by the magistrates (i) 
so to do, and is duly convicted, for every such offence he forfeits 
the sum of £20, and also the costs and expenses attending 
the conviction, to be levied and recovered as directed, and, on and 
after a second conviction for the like offence, is also rendered 
incapable of being thereafter licensed to keep an alehouse or to sell 
ale or beer or other excisable liquors by retail (k). 

301. Every person who makes any entry at any office of excise 
of any house, outhouse, cellar, vault, storehouse, or other place for 
laying or keeping of any beer or ale, or for selling the same therein, 
as an alehouse-keeper, victualler, or retailer, is deemed to be a seller 
by retail of such liquors to all intents and purposes. Any justice 
of the peace may from time to time summon before him or before 
any other justice any entry-keeper, gauger, or other excise officer 
having the custody of entries made by innkeepers, victuallers, and 
retailers of beer or ale within his division, who must, when required, 
produce before such justice every entry made at the office of excise 
by any person within the division of such officer, and also the stock 
books or other accounts of survey of such person. Such justice 
must examine on oath such officer respecting any such entry 
of any such places as aforesaid for keeping beer or ale, or 
respecting any stock of any person making such entries. If it 
appears that any person has made entry at the office of excise of 
any such place for laying or keeping any ale or beer therein, or for 
selling the same as an alehouse-keeper, victualler or retailer, or if 
it appears that any such person is surveyed as an alehouse- 
keeper, victualler or retailer, and has not received or is not 
entitled to receive the abatement of duty allowed to common 
brewers, then such justice may summon before him such person 
to produce to the justice his licence to sell beer and ale. If 
such person does not at the return of such summons appear 
before the justice, or, appearing, does not produce to him a 
licence duly obtained and in force, the justice may (proof being 
made of due service of the summons, in case the party does not 
appear) adjudge the party guilty of selling beer or ale by retail 

(h) M, y. Voumi (1790). 3 Term £ep. 560. 

(f) iZ. y. Drake (1817), 6 M. & S. 1 16 ; Ash v. Lynn (1866), L. B. 1 Q. B. 270. 

lit) Sale of Beer Act, 1795 (35 Geo. 3, o. 1 13), e. 1 ; whic^ ia a police law and 
not a reyenue law (D, y. Hanson (1821), 4 B. & Aid. 619, per Abbott, C.J., at 
p. 521). Froyiaion is made for the determination of complaints under ffiis 
enactment by justices and the levying of unpaid penalties, with costs, by distress 
(Sale of Beer Act, 1795 (35 Geo. 3, o. 113), s. 2), and for the sale of goods dis- 
trained (t5uf., s. 3X allowance to officers executinjg the disb^ss warrants (ibuL, 
a. 4), application of penalties, and imprisonment in default of su^ent distress 
8. 5), and what shall be deemed legal notice to persons summoned to 
answer as to information for selling liquors by retail without licence (ibid,, 
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withont licence, and the party bo adjudged is liable to the penalties 
imposed on persons retailing beer or ale without licence (1). 

(ii.) Without Excite Licence^ 

302. If any spirits are sold or delivered in any quantity less 
than two gallons, or if any beer, wine, cider, perry, sweets, mead or 
metheglin, or vinegar, or any other goods for the retail of which a 
licence is required by the Excise Licences Act, 1825 (m), are sold by 
retail in any premises, or in any part of any premises, by any 
person unknown, or who is not licensed for that purpose accord- 
ing to that Act, every occupier of such premises, or part of 
such premises, being privy or consenting thereto, is deemed to be 
the retailer of such liquors or goods, and, as such, is liable to 
the penalties imposed upon persons for the sale of such liquors 
or goods, by retail, without licence (n). 

Provision is made for the reward of informers (o). 

303. In order that a person may be convicted of selling at a 
place without having a licence to sell at that place, the contract to 
supply must be at that place ; and if the contract is not made at 
that place, the fact that unlicensed premises are kept for the 
purpose of taking orders merely for transmission to the premises 
does not justify a conviction for selling (p). 

Intoxicating liquor brought for a customer to a restaurant with- 
out a licence from licensed premises elsewhere may, in certain 
circumstances, justify a finding that the sale took place at the 
restaurant and not at the licensed premises ((j'). 

304. Any person who makes or manufactures any intoxicating 
liquor, for the making or manufacture of which he is required to 
take out a licence under the Finance (1909-10) Act, 1910 (r), with- 
out taking out such a licence, is liable in respect of each offence to 
an excise penalty of £500 («). 

Any person who deals (Q wholesale in any intoxicating liquor, for 
the wholesale dealing in which he is required to take out a licence 
under that Act (r), without taking out such a licence, is liable in 
respect of each offence to an excise penalty of £100 (u). 

Any person who sells by retail any intoxicating liquor, for the 
retail sale of which he is required to take out a licence under that 
Act (r), without taking out such a licence, is liable in respect of 
each offence, at the election of the Commissioners of Customs and 
Excise, either to an excise penalty of £50, or to an excise penalty 
equal to treble the amount of the full duty(t7). 

i l) Sale of Beer Act, 1795 (35 Qeo. 3, o. 113), s. 9; see p. 112, ante, 
m) 6 Qeo. 4, c. 81. 

n) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 27. 
o) Ibid,, s. 29. 

p) Stfphrmon ▼. Bogere {W, J,), Ltd, (1899), 80 L. T. 193; and compare 
note (m), p. 109, ante, 

(9) Paequier v. Neale, n902] 2 E. B. 287. In this case the restaurant 
proprietor was in partnership with the licensee of the licensed premises. 

I r) 10 Edw. 7, 0. 8. 

Ibid., s. 60 (1). 

0 See B. y. Excfae Commiuionen (1788), 2 Term Bep. 381. 
m) Fmanoe (1909-10) Act, 1910 (10 ^w. 7, 0. 8), s. 50 (2). 
y)/Wd..i.50(8). 
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bmt. 1. If an^ person holding any of the excise licences in respect of 
Relating to intoxicating liqnor (a) contniVfnes the terms of the licence, or sells 
Sale of otherwise than as he is authorised by the licence, or contravenes 
Intoxicating j^^y of the provisions applicable to the licence, he is liable in 
^*inor8. j espect of each offence, if the offence is not an offence for which 
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305. Where an excise licence for the sale of beer, cider, or perry 
by retail, to be consumed on the premises, becomes void, and the 
person to whom the licence was granted thereupon disabled from 
selling beer, cider, and perry, the excise licence for the sale of any 
spirits or foreign wine, or sweets or made wines, or mead or metheglin, 
by retail to be consumed on the premises thereupon granted, 
becomes null and void also. In such case, if the licensee sells any 
spirits or foreign wine, or any sweets or made wines, or any mead or 
metheglin respectively by retail, to be consumed on the premiser 
after such conviction has taken place, and every excise licence has 
thereby become void, such person incurs the penalty for selling 
spirits or foreign wine, or sweets or made wines, or mead or methe- 
glin, to be consumed on the premises, by retail without licence. 

In all such cases, in the prosecution for the recovery of the 
penalty, the conviction may be proved by a certificate just as in the 
case of a prosecution for selling beer, cider, or perry without licence 
under similar circumstances (c). 

Every person who, after being convicted of felony or of selling 
spirits without licence (d), sells any beer or cider by retail, in any 
manner whatsoever, incurs the penalty for so doing without licence, 
and in all such cases in the prosecution for the recovery of such 
penalty a certificate from the clerk of the peace (e) of such 
conviction is, on the trial in such prosecution, legal evidence 
thereof if). 

Every person who, after being convicted as aforesaid (g), sells any 
wine by retail in any manner whatsoever, incurs the penalty for 
BO doing without licence ; and in all such cases, in the prosecution 
for the recovery of such penalty, a certificate from the clerk of 
assize or the clerk of the peace (h) of any such conviction is on the 
trial legal evidence thereof (i). 


(a) The licences specified in the Finance (1909-10) Act, 1910 (10 Edw. 7, 
0. 8), Sched. 1. 

ih) Ibid,, 8. 60 (4) ; see R. v. Smith (1859), 7 W. E. 162. 

(c) Excise Licences Act, 1625 (6 Geo. 4, c. 81), s. 23. As to proof of con- 
viction. see p. 55, ante, 

(d) That is, apparently, vrithont excise licence ; see Excise Licences Act, 1825 
(6 Qeo. 4, c. 81). ss. 26, 27. 

i s) Or person acting as such. 

/) Bi^rhouso Act, 1840 (3 & 4 Viet. e. 61), s. 7 : and •• to disqualification 
generally, see p. 54, ante, 

(9) Tliat is, apparently, without excise licence ; see Excise Licences Act, 
1825 (6 Geo. 4, c. 81). ss. 26, 27. 

(h) Or person acting as such. 

(1) Eefreshment Houses Act, 1860 (23 A 24 Viet. c. 27), •. 22; Finance 
(1009-10) Act, 1910 (10 Edw. 7, c. 8), Sched. YI. 
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306* Any person who^ solicits, takes, or receives any order for 
spirits, wine, or other article for the dealing in, retailing, or selling 
whereof an excise licence is required, without having in force 
a proper excise licence authorising him to do so, forfeits the 
statutory penalty for so doing [k ) ; and in any case in which the 
place of business or residence of the offender is not known to the 
officer of excise who exhibits an information for the recovery of such 
penalty, or, if known, is out of the United Kingdom, the notice and 
summons required to be given to a defendant by any law of excise 
are sufficiently served if they are left, at the house or place where 
the offender has solicited, taken, or received any such order as 
aforesaid, addressed to such offender (Z). 

The above provision, however, does not apply to the sale of 
any spirits or foreign wine while they remain in the warehouse 
in which they have been deposited, according to law, before pay- 
ment of duty upon the importation thereof, where such spirits or 
foreign wine are sold in a quantity not less than 100 gallons at one 
time; nor does it impose a penalty upon a bond fide traveller 
taking orders for goods which his employer is duly licensed to deal 
in or sell (Z). 

307. If a person, having several shops, in respect of one of which 
he holds an excise licence for the sale of beer, takes an order for 
beer at another of his shops in respect of which he has no such 
licence, he is liable to conviction (m). 

In the case of agencies in other towns or places the rule seems 
to be that if the principal keeps premises elsewhere, and his agent 
there enters into a contract to supply the liquor, an excise licence 
is required for those premises (n) ; but if the agent, whether he has 
premises or not, takes orders only as a traveller, then orders taken by 
the agent are covered by the licence for the principal’s premises (o). 

Whether a person is acting as a bond fide traveller for a person 
licensed to sell wine and spirits appears to be a question of fact(o). 

308. If any person hawks, sells, or exposes for sale any spirits 
otherwise than in premises for which he is licensed to sell spirits 
he incurs a fine of £100, and the spirits are forfeited ( p). 

In default of payment of the fine on summary conviction, the 
offender must be imprisoned with or without hard labour (q). 

Any person may arrest a person found committing an offence 
against this provision (r). 
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(A) This prohibits the purchase of wine wholesale with the intention of 
Bubs^uently reselling it, unless a wine dealer|s licence has been taken out 
before such purc^se, as buying is an act of dealing (B. v. Excise Cummissiunera 
(1788), 2 Term Rep. 381). 

(Z) Avenue Act, 1867 (30 & 31 Viet. c. 90), s. 17. As to who is a Iwnd fide 
traveller within the terms of this section, see Kiflick v. Qraham^ Liniem v. 
Barcketl^ [1896] 2 Q. B. 196 ; and see note (o), infra, 
im) Klias V. Dmiop, [1906] 1 K. B. 266. 

(n) Stalhird v. Marks (187S), 3 a B. D. 412. 

(oj Etuchhery v. Bpencer (1886), 65 L. J. (M. c.) 1-11. 

Ip) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 146 (1). 

(q) Drid,^ s. 146 (3). 

(r) Ibid,^ s. 146 [4 
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Beot. 1. If any person knowingly sells or delivers, or causes to be sold or 
Relating to delivered, any spirits to the end that they may be unlawfully 
Sale of retailed or consumed or carried into consumption, he incurs, in 
Intoxicating addition to any other penalty, a line of £100 (s). 

Liquors. if any person receives, buys, or procures any spirits from a 
person not having authority to sell or deliver the same, he incurs 
a fine of £100 (0- 

Peninsular 809. Certain relatives of persons who were engaged in the Penin- 
War. gular War may carry on trades in any city, town, or place, notwith- 

standing any statute, law, ordinance, custom, or provision to the 
contrary (a), but this only gets rid, so far as they are concerned, of 
the difUculties imposed by charter, custom, or local Act of Parlia- 
ment, and does not enable them to sell intoxicating liquors without 
an excise licence (Jb). 

Justices* 310. Where a justices* licence is required, an excise licence 
licence comii- under which intoxicating liquor may be sold by retail cannot be 
to cicisr granted except to a person who holds a justices’ licence duly 

UccDce. granted authorising the grant of the excise licence to that person, 

and any excise licence granted in contravention of this provision is 
void (c). 

Where persons disqualified by certain convictions from holding 
certain excise licences nevertheless take out such excise licences, 
these licences are void (d). 

Where a justices* licence is forfeited in pursuance of the Licensing 
(Consolidation) Act, 1910(c), or becomes void under any of the pro- 
visions of that Act, any licence for the sale of intoxicating liquors 
granted by the Commissioners of Customs and Excise to the holder 
of the justices' licence in pursuance of that licence is void (/). 

Sub-Sect. 2. — DrinIcing on Premises contrary to Terms of Licenes, 

(L) Jvstices' Licence, 

Drinking on 311. If any person purchases any intoxicating liquor from the 
or near holder of a justices’ licence whose licence does not cover the sale of 
that liquor for consumption on the premises, and drinks the same 
on the premises where it is sold, or on any premises adjoining or 
near to those premises, if belonging to the seller of the liquor or 
under his control or used by his permission, or on any highway 
adjoining or near to such premises, and it appears to the court that 
the drinking was with the privity or consent of the holder of the 
licence, the latter is liable in respect of each offence to a fine not 

(«) Bpirito Act, IBSO (43 & 44 Yict, o. 24), s. 147. 

(t) IM,, 8. 148. 

(а) Stat, (1816) 66 Oeo, 3, c. 67, repealed with savings by the Statute Law 
Revision Act, 1873 (36 & 37 Viet. c. 91). 

(б) KitHn V. SuKiPon (1896), 76 L. T. 65. 

(c) Excise Licences Act, 1826 (6 Geo. 4, o. 81), a 18: Licensing (Consolida* 
tion) Act, 1910 (lo Edw. 7 & 1 Geo. 6. c. 24), s. 1. 

(d) Excise Licences Act, 1826 (6 Gea 4, c. 81). ss. 22, 23; Beerhouse Act, 
1840 (8 d 4 Yict 0 . 61), s. 7 ; Refreshment Houses Act, 1860 (23 ft 24 Yiot 
0 . 27), 8. 22 ; and see also p. 114, ants, 

is) 10 Edw. 7 ft 1 Geo. 5. o. 21. 
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exceeding in the case of the first offence £10; and in the case of 
any subsequent offence £20 (g). 

But if intoxicating liquor consumed on a highway near to licensed 
premises to which an off-licence is attached has been purchased 
at, and taken by the purchaser from, the licensed premises, and 
there is nothing to show that the licence-holder knows where the 
liquor is to be consumed, there is no evidence on which to convict 
the licence-holder (h). 

312. If the holder of a justices* licence, whose licence docs not 
cover the sale of liquor to be consumed on the premises, himself takes 
or carries, or employs or suffers any other person to take or carry, 
any intoxicating liquor out of or from his promises for the purpose 
of being sold on his account, or for his benefit or profit, and of 
being consumed in any place whatsoever (whether inclosed or not, 
and whether or not a public thoroughfare) other than the licensed 
premises, with intent to evade the conditions of the licence, he 
IS liable in respect of each offence to a fine not exceeding £10, and 
in the case of any subsequent offence £20, and if the place is any 
house, tent, shed, or other building of any kind whatever belonging 
to him, or hired, used, or occupied by him, he is deemed, unless 
the contrary is proved, to have intended to evade the conditions of 
the licence (i)* 

(ii.) Excise Licence, 

313. If any person holding any of the excise licences specified 
in the First Schedule to the Finance (1909-10) Act, 1910 (y), con- 
travenes the terms of the licence or sells otherwise than as he is 
authorised by the licence, or contravenes any of tlie provisions 
applicable to the licence under that schedule, he is liable in respect 
of each offence, if the offence is not one for which any specific 
penalty is imposed by any Act relating to excise duties or licences, 
to an excise penalty of £50 (k). 

314. The holder of an excise retail off-licence may be convicted 
if the liquor sold is consumed by the customer whilst sitting on a 
bench outside the door of the house but touching the walls of the 
house, the bench having been there for some time for the purpose 
of being used by the customers to sit upon and drink their liquor (0* 

But if the licence-holder hands liquor through a window to a 
customer who drinks it on the highway he cannot be so convicted (m), 

Sub-Sect. 3. — Permitting Drunl^nness, 

315. If the holder of a justices’ licence permits drunkenness or 
any violent, quarrelsome, or riotous conduct to take place on his 

0/) Licensing (Consolidatioii) Act, 1910 (10 Edvr. 7 & 1 Geo. o, c. 24), a. 06(1). 

Oi) Bath V. White (1878), 3 P. D. 175. 

(t) Licensing (Consolidatiori^ Vet, 1910 (lOEdw. 7 & 1 Qeo. 5, c. 24), B. 66 (2). 

\k) Ibid.Jll50(i)! 

(0 Gross V. Watts (1862), 13 0. B. (n. s.) 239 (conviction under Beerhouse 
Act, 1834 (4 & 6 Will 4, c. 84), 8. 17, now repealed). 

(m) ZWt. Sehofleldimi), L. B. 3a B. 8. 
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Intoxicating Liquoks. 


Scot. I. 
Belating to 
Sale of 
IntozicatinK 
Uanon. 


What 

constitutes 

permitting 

drunkenness. 


Selling to a 

dmnken 

person. 


premises, or sells any intoxicating liquor to any drunken person (n), 
he is liable in respect of each offentte to a penalty not exceeding for 
the first offence £10, and for any subsequent ofience £20 (o). 

The holder of a justices* licence includes for this purpose an heir, 
executor, administrator or assign of a licensed person dying before 
the expiration of his licence, or the trustee of a licensed person who 
has been adjudged bankrupt, or whose affairs have been liquidated 
by arrangement, while carrying on the business of the licensed 
premises (p), until the next special licensing sessions held after 
fourteen days from such death or bankruptcy iq). 

316. A licensed person may be convicted of permitting drunken- 
ness on his premises upon evidence that a person who had been 
drinking on such premises was found drunk some time afterwards 
at a little distance therefrom (r). 

But a licensed person cannot be convicted of permitting drunken- 
ness to take place on his premises where a person on such premises 
is in fact drunk, but the licensed person does not know that such 
person is drunk («), provided that the licensed person and the 
persons employed by him took all reasonable steps for preventing 
drunkenness on the premises (t). It lies on the holder of the 
licence to prove that he and the persons employed by him took 
such steps (a). 

A licensed person who sells intoxicating liquor to a drunken 
person may be convicted of permitting drunkenness on his 
premises (i), but serving the drunken person with drink is not 
essential to the offence (e). 

If the manager of an hotel-keeper accepts a person who is drunk 
as a lodger and allows him to remain in a public room, the hotel- 
keeper may be convicted of permitting drunkenness (d). 

If the private guests of a licence-holder are, even after closing 
hours, drunk on the premises to the knowledge of the licensee or 
of the person in charge on his behalf, the licensee may be convicted 
of permitting drunkenness (c). 

But a licensed person cannot be convicted of permitting drunken- 
ness by reason of being drunk on his own premises (/). 

317. Upon a charge of selling to a drunken person the fact that 
the licence-holder did not know, and had no means of knowing, 


fn) See the text, iu/ra ; aud p. 119, pout, 

fo) Licensing (Consolidation] Act, 1910 (10 Edw. 7 & 1 Geo. 5 , c. 24k 
8.75(1), (2). 

(p) Under iWd,, & 65 (7). 

( 9 ) M^Dmald v, Hughe$t [1902] 1KB. 94. 

(r) EthrUAant v. Oswutry Justvta (1876), 33 L. T. 339 (three-quarters of an 
hour in this case, and 100 yards from the licensed premises). 

i s) Somnet v. IPa/ff, [1894] 1 Q. B. 574 . 

i) Lii-ensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5 , c. 21 ), a 75 ( 3 ). 
a) Ibui, 

h) Edmundt V, James, [1892] 1 Q. B. 18 ; and as to the offence of selling to 
iiinken person, see notes (y)^(t), p. 119, post. 

(c) Nofe V. Jrrir6M-<o«, [18o2] 2 Q. B. 134. 
fc) Tltcmpson v. McKenzie, [1908] 1 K. B. 905. 

(•) ijnmn t. Edmineon, [1908] 2 K. B. 952 (where the wife of the licensee 
supplied the liquor). 

(/) ITarden ▼. Tye (1877), 2 C. P. D. 74 . 
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that the person served was drunk, is immaterial, except as a matter 
for mitigation of penalties (^). 

When the sober companion of a drunken person orders and pays 
for intoxicating liquor, which is supplied to the drunken person, the 
licence-holder may be convicted of selling to the drunken person {h). 

Nor is it a defence that the sale was the act of a servant done in 
the absence of the licensee and against his express instructions 
given bond fidSf so long as the sale was an act within the general 
scope of the servant’s authority or employment (t). 

318. A charge of permitting drunkenness and other disorderly 
conduct,” not naming the parties permitted to misbehave, is 
apparently not too vague; nor is the conviction following on such 
charge bad for duplicity (a). 

In such a conviction the words ” this being adjudged to be his 
second offence against the provisions of the aforesaid statutes ” are 
a sufficient adjudication upon the point of the second offence (a). 

When two different charges are preferred against a person upon 
the same facts, the justices must give their decision upon one 
charge before hearing the other charge, the defendant having a 
right to be put in a position to set up, as a defence to the second 
charge, the fact that he has already been either convicted or 
acquitted, as the case may be, on the same facts (&). The test is to 
take the evidence on the second charge and see whether it would 
be sufficient to convict if brought forward on the first (c). 

Sub-Sect. 4. — Procuring Drink for Drunken Person, 

319. Any person who, being on premises licensed for the sale 
of any intoxicating liquor, whether for consumption on or off 
the premises, procures, or attempts to procure, any intoxicating 
liquor for consumption by any drunken person, or who aids and 
abets any drunken person in obtaining or consuming any intoxicating 
liquor on premises so licensed, is liable on summary conviction 
to a fine not exceeding 40s., or to imprisonment, with or without 
hard labour, for any period not exceeding one month (d). 

Sub-Sect. 5 . — Liquor Unlawfully on Premma» 

(i.) Without Authority from Justices, 

320. If the holder of a justices’ licence has in his possession, 
on the premises in respect of which his licence is granted, any 


Sbot. 1. 
Eelating to 
Sale of 
Intoxicating 
Liquors. 


Proccdare. 


Procuring 
drink Cor 
drunken 
person. 


Unantborised 
liquor on 
premiees. 


(gj Cundy ▼. Le Cocq (1884), 13 Q. B. D. 207 ; and see p. 118, ante. 

Qi) Sratchcprd y. Johnson (1888), 57 L. J. (m. g.) 41 ; and as to tbe offence of 
procuring drink for a drunken person, see tbe text, infra. 

(i) Pmre Commissioners y. Cartman, [1896] 1 Q. B. 655; Worth j?. Brown 
(1896), 62 J. P. 658 ; and compare pp. 108 et seq., ante. 

(o) Wray y. T^ke (1848), 12 Q. ft. 492 (decided under the Beerhouse Act, 
1830 (1 1 Gfeo. 4 & 1 Will. 4, o. 64), s. 13, now repealed). As to what constitutos 
a second offence, see p, 159, post. 
fW Hamilton y. Walker, 0892] 2 Q. B. 25. 

(ej / bid., per Vaughan williams, J., at pp. 28, 29. 

licensing Act, 1902 (2 Edw. 7, c. 28), s. 7 ; and see note (h), supra. 
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deBcription of intoxicating liqnor which he ie not anthoriBed to sell, 
unless he accounts for the possession of the same to the satisfaction 
of the court by which be is tried, he forfeits such liquor and the 
vessels containing the same, and is liable to a penalty not exceeding 
for the first offence £10, and for any subsequent offence £20 (c). 

Any justice of the peace, if satisfied by information on oath that 
there is reasonable ground to believe that any intoxicating liquor is 
sold by retail, or exposed or kept for sale by retail, at any place 
within his jurisdiction, whether a building or not, in which that 
liquor is not authorised to be sold by retail, may in his discretion 
grant a warrant under his hand, by virtue whereof any constable 
named in such warrant may, at any time or times within one month 
from the date thereof, enter, and if need be by force, the place 
named in the warrant, and every part thereof, and examine the 
same and search for intoxicating liquor therein, and seize and 
remove any intoxicating liquor found therein which there is 
reasonable ground to suppose is in such place for the purpose of 
unlawful sale at that or any other place, and the vessels containing 
such liquor (/). 

In the event of the owner or occupier of the premises being con- 
victed of selling by retail, or exposing or keeping for sale by retail, 
any liquor which he is not authorised to sell by retail, the liquor so 
seized and the vessels containing such liquor are forfeited (g), 

321. When a constable has entered any premises in pursuance 
of any such warrant and has seized and removed liquor as aforesaid, 
any person found at the time on the premises, is, until the contrary 
is proved, deemed to have been on them for the purpose of illegally 
dealing in intoxicating liquor, and is liable to a penalty not 
exceeding 40a. (h). 

The constable may demand the name and address of any person 
found on any premises on which he seizes or from which he removes 
liquor as aforesaid, and, if he has reasonable ground to suppose that 
the name or address given is false, may examine the person further 
as to the correctness of such name and address, and may, if the 
person fail upon that demand to give his name or address, or to 
answer satisfactorily the questions so put to him, apprehend him 
without warrant and take him as soon as practicable before a justice 
of the peace (i). 

Any person so required by a constable to give his name and 


(«) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), s. 73. 
It WM held under the Wine and Beerhouse Act Amendment Act, 1670 (33 & 
34 Viet. ^ 291, B. 15 (now regaled), that the licensed perron must have an 
opportunity ox explaining the fact of having the liquor on his premises More 
liquor seized could be sold ((Wl v. Bright (1871), 41 L. J. (m. c.) 22). 

(/) licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Oeo. 5, o. 24), 
8. 82 (1). As to search warrants, generally, see title Cbiminal Law Aim 
PEOCEDUBE, Vol. IX., p. 310. 

(,v) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
a 82 (2). 

(h) Ibid,, 8. 82 (8). Dealing in” includes buying as well as selling 
(JtfcAVnzte v. Day, [1898] 1 Q. B. 289 ; and see R. v. Exd$e Commimonen 
(1788), 2 Term Ben 881). 

(•) licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, o. 24), b. 82 (4). 
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addresB, who fails to give the same, or gives a false name or address, 
or false information with respect to his name and address, is liable 
to a penalty not exceeding £5 (k). 

(ii.) Without Authority from Esacitt, 

322. If any person licensed to sell beer or cider permits or suffers 
any wine or spirits, sweets or made wines, mead or metbeglin, to be 
brought into his house or premises to be consumed there, or suffers 
any wine, spirits, sweets, mead, or metheglin to be consumed in his 
house or premises by^ any person, he forfeits, over and above any 
excise penalties to which he may be subject, £20 (Z). 

323. If any person licensed to retail wine receives into, or keeps, 
or has in his possession, in any cellar, room, or place entered for 
storing, keeping, or retailing wine, any spirits, he forfeits, in addi- 
tion to all other penalties, the sum of £50, which is denominated 
an excise penalty ; and all spirits found in any such entered cellar, 
room, or place are forfeited (m). On conviction of any such 
licensed person in any penalty for having spirits in his possession, 
or for selling or retailing spirits, his licence for retailing wine 
becomes null and void, and must be so adjudged (m). 

If any person knowingly buys or receives, or has in his possession, 
any spirits after they have been removed from the place where 
they ought to have been charged with duty and before the duty 
payable thereon has been charged and paid or secured to be paid, 
or the spirits have been condemned as forfeited, be forfeits the 
spirits and incurs a fine equal to treble their value (n). 

Sub-Sbot. 6 . — Sale or Dtlivery to Children, 

324. Every holder of a justices’ on-licence who sells or allows 
any person to sell, to be consumed on the premises, any descrip- 
tion of spirits to any person apparently under the age of sixteen 
years, is liable in respect of each offence to a fine not exceeding 
208. for the first offence, and 408. for any subsequent offence (o). 

Every holder of a justices’ licence who knowingly sells or delivers, 
or allows any person to sell or deliver, save at the residence or work- 
ing place of the purchaser, any description of intoxicating liquor to 
any person under the age of fourteen years for consumption by any 
person on or off the premises, excepting such intoxicating liquors 
as are sold or delivered in corked and sealed vessels in quantities 
of not less than one reputed pint for consumption off the premises 


ik) Liceufang (OozijBolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 6, c. 24), s. 82 (8). 

(0 Beerhouse Act, 1804 (4 A 5 WilL 4, c. 85), s. 16; Finance (1909-10) Act, 
1910 (10 £dw. 7, 0 . 8}, 8. 51 (1). I^e penalty is to be recovered, levied, 
mitinted, and applied in the same manner as otner penalties (not bei^g excise 
piiMties) m by the Beerhouse Act, 1834 (4 A 5 WilL 4, c. 85), to be recovered, 
levied, mitigatea, and applied. 

(m) Refreshment Houses Act, 1860 (28 & 24 Yict. c. 27), e. 25 ; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 28), Sched. VI. 

M Smrits Act, 1880 (43 A 44 Viet, a 24), s. 149. 

(o) Licensing (Conoolidatbn) Act, 1910 (10 l^w. 7 A 1 Geo. 5, c. 24), s. 67. 
8 m m to other oflenoes in oonnectioii with children. Children Act, 1908 (8 
Bdw. 7, 0 . 07), a 119, and title Ihvjjtts akd CuiLDBur, Vol. ZVU., p. 172. 
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only, is liable in respect of each offence to a line not exceeding 40s. 
for the first offence, and £5 for any subsequent offence (p). 

But a licence-holder cannot be convicted if he has no knowledge 
of the Bale, and the servant who sells the liquor honestly believes 
that the child is above the age of fourteen years (q), or if he has 
not delegated his authority to the servant and does not know of 
or connive at the sale (r). 

Every person who knowingly sends any person under the age of 
fourteen years to any place where intoxicating liquors are sold, or 
delivered, or distributed, for the purpose of obtaining any descrip- 
tion of intoxicating liquors, except such intoxicating liquors as are 
sold or delivered in corked and sealed vessels in quantities not less 
than one reputed pint («), for consumption by any person on or off 
the premises, is liable to like fines (t). 

If a person knowingly sends a child under the age of fourteen 
years to a public-house for intoxicating liquor, it is not sufficient, 
to bring him within the exception, that the vessel is capable of 
being corked and sealed by the vendor, unless there is evidence 
that the sender intended the vessel to be corked and sealed before 
the delivery of the liquor to the child (u). 

325. The exception giving a right to sell in properly corked and 
sealed vessels is not confined to tlie sale of such liquors as are 
ordinarily sold in corked and sealed vessels, but includes the sale 
of any intoxicating liquor which is in fact in a corked and sealed 
vessel (a). 

If a properly-corked bottle is not in fact properly sealed, it is 
no defence that the licence-holder honestly believed it to be 
properly sealed (b). 

If a bottle is so sealed with a label that the label can be removed 
without being torn, there is evidence on which justices are entitled 
to find that the bottle is not sealed (c). But, in order to convict, 
the justices must have some evidence before them that the par- 
ticular label in question can be removed without being destroyed, 
unless at least it is a matter of common knowledge (d), 

326. The holder of a justices’ licence may employ a member of 
his family or his servant or apprentice, even if under the age of 
fourteen years, as a messenger to deliver intoxicating liquor (e), 

(p) LicL’iisiiij? (Cuusolidutiuii) Act, ISIO (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 68 (1), (4), The ©xprossion “corked” means closed with a plug or stopper, 
whether it is made of wood, or glass, or some other material. The expression 
“sealed ” means secured with any substance without the destruction of which 
the cork, plug, or stopper cannot be withdrawn (Licensing (Consolidation) 
Act, 1910 (10 lilw. 7 & 1 Geo. 5, c. 24), s. 68 (d) ) . ^ 

(fl) Groom v. Orimn (1903), 89 L. T. 129. 

(r) Evmiry v. NolU ih, [1903] 2 KB. 204 ; McKtnna v. Harding (1905), 69 
Vi JP. 354. 

($) See p. 121, an^e. 

(i) Lioensing (Consolidation) Act, 1910 (10 Edw. 7 4 1 Geo. 5, c. 24), 

i 'll) Vorn^ole ▼, ZHVkw, [1907] 2 K B. 518. 
a) Jonu V. Shervington, [190^ 2 KB. 539. 
h) Brooks V. Jl/ason, [1902] 2 KB. 743. 
c) MiUhdl V. Cramhaw^ [1903] 1 K. B. 701. 

Maeey ▼. McKemio (1903^ 88 L. T. 631. 

8} LioenttDg (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), •. 6S{3). 
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327 . In the City of London, every person licensed to deal in 
excisable liquors who knowingly supplies any sort of distilled 
excisable liquor to any boy or girl apparently under the age of 
sixteen years to be drunk on the premises, is liable to a penalty 
not exceeding, for the first offence, 20^., for a second offence, iOs,, 
for a third offence, £5 (/). 

328 . The holder of the licence of any licensed premises must not 
allow a child under the age of fourteen years to be at any time 
in the bar of the licensed premises, except during the hours of 
closing (</), and if a child is found in the bar as aforesaid, the 
licence>holder is deemed to have committed an offence under this 
provision unless he shows that he has used due diligence to prevent 
the child being admitted to the bar or that the child was apparently 
a person over the age of fourteen (h). 

Jf the licence-holder acts in contravention of this provision, 
or if any person causes or procures, or attempts to cause or pro- 
cure, any child to go to or to be in the bar of any licensed premises 
except during the hours of closing, he is liable, on summary con- 
viction, to a fine not exceeding, in respect of the first offence, 40a., 
and in respect of any subsequent offence, £5 (i). 

But a licensee is not in all circumstances liable if without his 
knowledge his wife allows a child to be in the bar of licensed 
premises (/c) 

No offence is, however, committed in the case of a child of the 
licence-holder or in the case of a child who is resident but not 
employed in the licensed premises, or who is in the bar of licensed 
premises solely for the purpose of passing through in order to obtain 
access to, or egress from, some other part of the premises, not being 
a bar, where there is no other convenient means of access to, or 
egress from, that part of the premises, or in case of railway refresh- 
ment rooms or other premises constructed, fitted, and intended to 
be used in good faith for any purpose to which the holding of a 
licence is merely auxiliary (1), 

Sub-Sect, 7. — Sale not ly Standard Measure, 

329 . All intoxicating liquor which is sold by retail and not in 
cask (m) or bottle, and is not sold in a quantity less than half a 

(/) City Police Act, 1839 (2 & 3 Viet. c. xciv.), & 27. The greater part of 
this statute (including s. 27) is unrepoaled. (For short title see 52 & 53 Viot 
c. cxzvii., Preamble.) Compai’e title Infants and Children, Vol. XVII., 
p. 172. 

(y) Children Act, 1908 (8 Edw. 7, c. 67), s. 120 (1). For closing hours, see 
pp. 88 et SM., ante, 

i h) Children Act, 1908 (8 Edw. 7, c. 67), s. 120 (2). 
i) Ibid,, s. 120 (3). 

k) Ruee^m v. Dutton (No. 1) (1911), 104 L. T. 599. 

1) Children Act, 1908 (8 ^w. 7, c. 67), s. 120 (4J. The bar of licensed 
premia means any open drinking bar or any part of toe premises exclusively 
or mainly used for the sale and consumption of intoxicating liquor, and the 
^pressions ** licence" and ** licensed premises" have the same moaning as 
in the licensing Acts, 1828 to 1906 (Children Act, 1908 (8 Edw. 7, c. 67), 
8. 120(6)). For the definitions of **licenco** and **licon8^ premises," see 
pp. 7, S, ante, 

(m) As to the use of sa unstamped cask, see Uayley v. Taylcr (1900), 82 
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pint, must be sold in measures marked according to the imperial 
standards (n). 

Every person who sells, or suffers any person under his control 
or in his employment to sell, any intoxicating liquor so as to 
contravene this provision is liable, in respect of each offence, to 
a fine not exceeding for the first offence £10, and not exceeding 
for any subsequent offence £20, and is also liable to forfeit the 
illegal measure in which the liquor is sold (n). 

A notice that the vessel in which the liquor is sold is not repre- 
sented either as containing any amount of imperial measure, or 
as being a measure of imperial standard, or secondary imperial 
measure of capacity, is not a defence (o). 

330. If a licensee draws beer into a marked measure and 
pours it thence into an unmarked vessel, which he then brings to 
the customer, who, however, cannot see the beer drawn and never 
sees it in the measure, the licensee may be convicted (p). 

But no offence is committed if the quantity purchased is 
measured into a measure marked according to the imperial 
standard in the sight of the purchaser and is thence poured into 
an unmarked vessel and a further quantity is then added without 
being measured, if the further quantity is not charged for (q), 

Sub-Sect. 8 . — Offences relating to Closing, 

(i.) Infringing Closing Hours, 

331. Any person who, during the time at which premises for 
the sale of intoxicating liquors are directed to be closed (r), sells 
or exposes for sale in such premises any intoxicating liquor, or 
opens or keeps open those premises for the sale of intoxicating 
liquors, or allows any intoxicating liquors, although purchased 
before the hours of closing, to be consumed on those premises, is 
for the first offence liable to a penalty not exceeding £10, and for 
any subsequent offence to a penalty not exceeding £20 (s). 

There are three distinct offences under this section — (1) sale 
or exposure for sale ; (2) opening or keeping open for sale ; 
(8) allowing consumption on premises (t) ; and a conviction must 


(n) Lioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 69. 
As to the imperial standards and measures generally, see title Weights and 
Measures. 

(o) Payne v. Thomas (1890), 60 L. J. (m. c.) 3. 

(p) Addy V. Blake (1887), 19 Q. B. JD. 478 ; see also R, v. Aulton (1861), 3 
E. A B. 668. 

Pennington v. Pincock, [1908]] 2 K, B. 244. 

(r) By or in pursuance of the Licensing (Consolidation) Act, 1910 (10 Edw. 7 
ft 1 Geo. 6. 0 . 24). 

(#) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, c. 24), s. 61 (1). 
The closing hours pre8oril)ed in the licensing Act, 1872 (.36 & 36 Viet c. 94), 
8. 24 (now repealed), were held to apply to a licensee whose licence was granted 
in 1871 and was still current after that Act came into force (Jones v. Coo/ter 
(1873), 28 L. T. 496). As to a plea of a local custom to be open during 
statutory closing hours, see p. 89, ante, 

(Q Tennant r, Cumberland (1869), 1 E. ft E. 401 ; NewmanT, Bendyshe (1HZ9), 
10 Ad. ft EL 11 ; Peliee Commissioner v. J2o6er<a, [1904] 1 E. B. 369, 372 ; and 
•ee the azgument in Peaehe t. (Mman (1866), L. B. 1 0. P. 824, 326. 
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state for whioh offence the conviction takes place, and if it includes 
all these offences it is bad for uncertainty (a). 

832. A licensee whose servant is paid for intoxicating liquor 
during permitted hours upon promising to have it delivered at the 
purchaser’s house may be convicted of selling during prohibited 
hours if, the promise not being kept, he subsequently hands the 
liquor to the purchaser at the licensed premises during closing 
hours (6). 

333. If a person purchases and pays for intoxicating liquor at 
licensed premises during permitted hours of sale, and the liquor is set 
aside for him on bis promise to return for it during permitted hours, 
and he subsequently takes it away during closing hours, there is 
no evidence to support a conviction for keeping open during pro- 
hibited hours for the sale of intoxicating liquor (c). 

But a licence-holder keeps open for sale during prohibited 
hours if he accepts payment for intoxicating liquor during per- 
mitted hours, but promises to deliver it subsequently during 
closing hours at a place other than the licensed premises, even 
though the intoxicating liquor is at once set aside, if it is kept 
until after closing time in a building within the curtilage of 
the licensed premises, and is subsequently taken therefrom by 
the servant of the licence-holder during prohibited hours and 
delivered to the purchaser as promised 

334. An innkeeper does not keep open for the sale of beer by 
entertaining his friends at his own expense, and supplying them 
with beer, during closing hours (c). 

The holder of a justices’ licence is not liable to any penalty for 


(а) Newman v. Dendyahe (1839), 10 Ad. & EL 11. As to tho form of con- 
viclion under the former law, see Newman y. JIardwidee (Earl) (1838), 8 Ad. 
& EL 124. 

(б) Saunders v. Thomey (1898), 78 L. T. 627 (where sale was by wife, and 
dehveiy was to purchaser's sorvunt). 

(c) Mackenzie v. Spear (1902), unreported, but noted at 74 L. J. (s. B.) 
646, and referred to [1905] 2 K. B. 220. 

{d) Nohlett V, llopkineonf [1905] 2 K. B. 214. All three judj^os held that 
there had been no sufficient appropriation of the beer to the purchusors on the 
licensed premises on the (Saturday, but Lord Alvebstone, O.J., and 
Kennedy, J. (Eidlet, J., dissenting), further held that assuminj^ there had 
been a complete appropriation of the beer on the Saturday, the licensee was 
neTertheless liable to be convicted, on the ground that delivery of tho beer on 
Sunday was aa essential condition of the purchase, and that by optming his 
premises on that day for the carrying out of a material part of the contract of 
sale he had opened them during prohibited hours within the meaning of 
the Licensing Act, 1874 (37 & 38 Viet. c. 49), s. 9. 

(c) Overton v. UunUr (1859), 1 L. T. 366. Under a provision (now repealed) 
a beerseller was convicted of opening her house and selling beer aftelr closing 
hours, on evidence that she refused to sell the beer, but gave it, declining the 
money offered, adding, however, that the recipient of the beer might send her 
some greens. The recipient did send some greens, which she would not have 
sent if she had not received the beer. The court quashed the conviction, 
WiOHTMAN, J., saying: “The evidence here did not justify the conviction. 
Whether or not it was a gift, no fraud was intended, and there was nothing 
which amounted to a selling ** \Pdhmck v. Sargent (1862), 6 L. T. 48). 
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supplying intoxicating liquors, after the hours of closing, to private 
friends bond fide entertained by him at his own expense (/). 

335. Where licensed premises are kept open for a short time 
after the legal closing hour, but the justices do not find as a fact 
that they are kept open for the sale of intoxicating liquor, and 
the judges do not think they can draw that inference from the 
evidence, a conviction for keeping open for the sale of intoxicating 
liquors will be quashed (g). 

336. There is, however, evidence to support a conviction for 
keeping open during closing hours for the sale of beer where 
a licence-holder lets a room in his licensed premises for a meeting 
and, three-quarters of an hour after the house should have been 
closed, a side door is found unfastened and several persons are 
sitting in the room transacting their business, with glasses, some of 
which contain beer, before them (h). 

So, too, there is evidence to support a conviction for keeping 
open if, after closing time, the door of licensed premises is partially 
open and several men are inside, with glasses containing intoxi- 
cating liquor before them, though they are not seen to consume 
anything (i). 

A licence-holder may be convicted of keeping open for sale 
during prohibited hours upon evidence that a man, during 
prohibited hours, went to the house and came out with a bottle 
of intoxicating liquor (A). 

A conviction for keeping open can be supported on evidence of 
a witness that, during prohibited hours, the front door was closed, 
but that he knocked and was admitted, that he saw the licensee in 
the house, and that he found persons on the premises and indica- 
tions that liquor had just been supplied to them (2). 

So, too, a licence-holder may be convicted of keeping open 
during prohibited hours if the outer door of licensed premises 
is, during prohibited hours, open and entrance is free to anyone 
from the street, the public rooms being open, and persons in them 
with intoxicating liquor before them (in). 

But in order to constitute the offence of keeping open, there 
must bo a keeping open of the premises in the sense that people 
can get in from the outside to have intoxicating liquor, or can get 
it supplied to them when outside {n), 

337. A conviction for keeping open cannot be supported by evi- 
dence that during closing hours several persons came out of a side 
door of licensed premises, which was opened to let them out, the 
front door being shut, and that shortly afterwards another person 


(/) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Qeo. 5, c. 24), 
e. Cl (1) (a). 

(a) ^es y* JSiwi?* (18*59), 1 L. T. 3C5. 

PO Pearse v. Oid (1877), 41 J. P. 742. 

(f) 2'Ampson v. Gretff (1869), 34 J. P. 214. 

(is) Brewer v. SAq>Aerd (1872), 86 J. P. 373. 

m Finch V. Blunddl (1862). 5 L. T. 672. 

cm) Smith v. Vaitx (1862), 6 L. T. 46 ; and compare p. 127, post. 

(n) Fciiee Cmmwioner v. Bolerte, [1904] 1 K B. 369. 
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came out drunk ; but this evidence mi^ht perhaps support a con- 
viction for selling into&icating liquor during closing hours (o). 

Nor can a conviction for keeping open be supported upon evi- 
dence that after the closing hour the front door of the licensed 
premises is open, and there are men drinking intoxicating liquor 
on the licensed premises, if none of the men entered the premises 
after closing time, and the liquor was sold before closing time, and 
if no one would have been supplied had he entered after closing 
time(p). 

There is no evidence of keeping open for the sale of intoxicating 
liquor where, during prohibited hours, a man is drinking intoxicating 
liquor on the licensed premises with the licence-holder and is 
afterwards let out(q). 

Nor is evidence that, the outer doors being kept closed, customers 
who w^ere on the premises before closing time remained after 
closing time and were served with liquor, sufficient to support a 
conviction for keeping open Tor sale during prohibited hours, 
though it would justify a conviction for selling during prohibited 
hours (r). 

338. If the holder of a justices* licence has two shops which 
are under the same roof, in respect of one of which he holds the 
justices’ licence, there being internal communication from one 
shop to the otlier, but at closing time partitions are put up and 
all means of communication with the shop in respect of which 
the licence is held are stopped, the licensee cannot be convicted of 
keeping open his shop for the sale of intoxicating liquors, even 
though the other shop is kept open after the closing hour for 
licensed premises («)• 

If a shopkeeper who holds a justices* licence keeps open his 
shop during closing hours, but locks up and keeps out of sight 
all intoxicating liquor, and refuses to sell any intoxicating liquor 
during closing hours, he cannot be convicted of keeping open his 
shop for the sale of intoxicating liquor (a). 

But if a shopkeeper who holds a justices’ licence keeps intoxi- 
cating liquors during prohibited hours within sight of customers as 
though for sale, even though they are under lock and key, there is 
evidence from which justices may infer that the shop is open for 
the sale of intoxicating liquor (&). 

339. If in the course of any proceedings taken against the 
holder of a justices’ licence for contravening the provisions as to 
closing hours the licence-holder fails to prove that the person to 
whom the intoxicating liquor was sold is a bond fide traveller, but 
the court is satisfied that the licence-holder truly believed that 

(o) Jeffwmi V. Jtichardaon (1871), 35 J. P. 470. 

(p) Llvyd ▼. Barnett (1900), S2 L. T. 804. 

(g) Tennant v. Cumberland 1 E. & £. 401. 

fr ) Jeffrey t. Weaver^ [1899] 2 Q. B. 449, 

{e) Brigdea v. Htiyhes (1876), 1 Q. B. D. 330; and as to internal coxa- 
xniuucation, see also p. 131, post 

(а) Taudl v. Ouenden (1877), 2 a R D. 885. 

(б) Ex park Joynt (1874), 88 J. P. 890. 
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such person ^as a hand fide traveller, and further that the licence- 
holder took all reasonable precaution to ascertain whether or not 
such person was a bond fide traveller, the court must dismiss the 
case as against the licence-holder, and if it thinks that such person 
falsely represented himself to be a bond fide traveller, the court may 
direct proceedings (c) to be instituted against such person for sc 
representing himself (d). 

The burden of proof that a person supplied with liquor is a 
traveller or lodger lies on the licensed person (e). 

340 . If a very large number of people is supplied with intoxi- 
cating liquor on licensed premises during closing hours, the 
great majority being bond fide travellers, the licence-holder may 
nevertheless be convicted for keeping open for the sale of intoxi- 
cating liquor, if the court concludes from the evidence that all the 
people were not bond fide travellers (/). Evidence that some bond 
fide travellers and some persons not travellers or lodgers are on 
licensed premises is sufficient to support a finding by justices that 
the premises were kept open for the sale of intoxicating liquor to 
persons other than travellers and lodgers (g). 

But it seems that where an innkeeper has opened his house 
during prohibited hours for the bond fide supply of refreshment to 
travellers arriving at an adjacent railway station, the mere fact 
that intoxicating liquor is supplied to one or two persons not 
travellers will not justify a conviction for keeping open for the sale 
of intoxicating liquor, if the innkeeper does not intend to supply 
liquor to non-travellers, and does not know that it is supplied to 
them (//). 

(ii.) CoMumpiion of Intoxicating Liguor in Refreshment House, 

341 . If any person, licensed to keep premises licensed as a 
refreshment house but not for the sale of intoxicating liquor, 
allows any intoxicating liquor to be consumed on the premises 
during the hours during which the same premises would, if 
licensed victualler’s premises, be closed by law for the sale and 
consumption of intoxicating liquor, he is liable to a penalty not 
exceeding for the first offence £10, and for any subsequent 
offence, £20 (i). 


(e) Under the Lioeneing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
0. 24). 

(d) /Ud., 8. 61 (2). As to who is a traveller, see p. 94, ante, 

W Roberts v. Humphreys (1873), L B. 8 Q. B. 483 ; Stacey v. MUne (1876), 39 
J. P. 103 ; Qallimttre v. Qeodall (1874), 38 J. P. 697 ; Summary Jurisdiction 
Act, 1879 (42 A 43 Viet c. 49), s. 39 ; and see Taylor v. Humphries (1864), 
17 C. B. IN. 8.) 639; Davis v. Bcracs (1869), L. BL 4 0. P. 172; the law as 
laid down in Ce^ey v. Burton (1870), L. JEL 6 0. P. 489, under stat (1848) 11 A 
12 Viet. 0 . 49, 6. 1 (now repealed), being now altered. 

(/) Oallimart v. OooMlt supra, 

(01 WaU V, aienister (1876), 32 L. T. 866. 

(a) Peache v. Celman (1866), L. B. 1 0. P. 824 (decided under the repealed 
stat (1848) 11 A 12 Viet o, 49. e. 1). 

(Q Tieeneing Act, 1872 (36 A 36 viet o. 94), e. 87. As to refreshment houses, 
tie p. 92, aalt. 
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(ili.) Cvnsumpiim of Jutoxirafinq U*pior in /it/re.i/immi Ihnse Liictmd for 
Side of Witif, 

342. If any person, keeping a refreshment house licensed for 
the sale by retail of foreign wine, and bound to close at 10 p.m., 
sells or exposes for sale in such refreshment house, or opens or 
keeps open any such refreshment house, for the sale of intoxicating 
liquors during the time that such house is directed to be closed, or 
during such time as aforesaid allows any intoxicating liquors to be 
consumed on such premises, he is liable for the first offence to a 
penalty not exceeding £10, and for any subsequent offence to a 
penalty not exceeding £20 (A). 

(iv.) In cases of Riot 

343. Any person who keeps open his premises for the sale of 
intoxicating li(]uors during any time at which the justices have 
ordertid them to be closed in cases of riot(/) is liable to a penalty 
not exceeding £50 (m). 

Sub-Sect. 9. — Offences relating to Vrodnetion of Licence 
(i.) Excise Licence, 

344. If any person licensed to carry on any trade or business, 
or make or sell any goods for which an excise licence is required, 
does not produce and deliver such licence to be read and examined 
by any ofiicer of Customs and Excise, within a reasonable time 
after such officer has demanded the production thereof, such person 
for each such offence forfeits the sum of £20 (n). 

(ii.) Justices' Licence, 

345. Every holder of a justices’ licence, or of a general or 
special order of exemption made by a local authority {o) in relation 
to closing hours, must, by himself, his agent, or servant, produce 
the licence within a reasonahlo time after the production thereof 
is demanded by a justice of the peace, constable, or officer of 
customs and excise, and deliver the same to he read and examined 
by him. Any person who fails to comply with this enact- 
ment is liable in respect of each offence to a penalty not 
exceeding £10 (p). 

Sub- Sect. 10. — Forgery of Justices' Licence, 

346. If any person forges or tenders, knowing the same to 
have been forged, any justices’ licence, he is liable in respect of 
each offence to a fine not exceeding £20, or, in the discretion 

it) Licensing Act, 1872 (35 & 36 Viet, a 94), s. 28. 

1) See p. 93, ante, 

|fn) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Gleo. 5, c. 24), s. 63. 

n) Excise Licences Act, 1825 (6 Qeo. 4, c. 81), s. 28. As to such officers, see 
note (a), p. 17, ante. 

(o) Under the licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, 
c. 24). 

(j>) Ibid,, B. 84. 
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of the court, to imprisonment for any period not exceeding Bix 
months with or without hard labour (q). ^ i 

If any unauthorised person imitates or aflixes an impression of 
any official seal or stamp on any justices’ licence or imitation of a 
justices* licence, or knowingly uses a justices* licence or imitation 
of a justices* lictaice falsely purporting to be sealed, he is guilty 
of forgery, and is on conviction on indictment punishable 
accordingly (r). 

Skct. 2. — liclating to the Regulation of Licensed PreniiseSm 
SuB-SEcr. Name etc, 

(i.) By Holder of Excise Lirnice, 

847. Every person required by any law of excise to make 
entry of his premises, in order to carry on therein any trade or 
business for which an excise licence is required, and who has 
taken out such licence, must paint or cause to be painted, or 
place and iix in letters publicly visible and legible, and at least one 
inch long, in and upon his entered premises, his name at full length 
(or wlicre there are partners or more than one person engaged 
in carrying on jointly the same trade or business, the name or 
style of the linn or partnorship), and after such name the word 
“ liconsod,** adding thereto the words necessary to express the 
purpose for which such licence has been granted ; and must cause 
such letters to be painted or placed, and fixed in such conspicuous 
place on the outside of the front of the premises, over the principal 
outward door or gate, or entrance door thereto, and not more than 
throe feet from the top of such outward door or gate, or entrance 
door (a). 

No ]iorsoii who is not licensed to carry on any trade or business 
for which a licence is required (0 may put or have any such letters 
as aforesaid upon his premises, or any letters importing that he 
carries on any such trade or business, or is licensed so to do («). 

Every person who fails to paint or place and fix such letters or 
to keep them so painted, placed or fixed, or to renew the same when 
necessary during the continuance of his licence, or acts in contra- 
vention of the abovo provisions, for every such offence forfeits the 
sum of X20 (ji). 


(ii.) By Holder of Justias' Licence, 

348. The holder of a justices’ licence must cause to be painted 
or fixed, and must keep painted or fixed on the premises in respect 
of which his licence is granted, in a conspicuous place and in such 
form and manner as the licensing justices direct, his name, with 
the addition after the name of the word ** licensed,** and of words 
sufficient, in the oi)inion of the justices, to express the business for 
which his licence has been granted, and in particular (1) of words 

iq) Ijoeiwing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, o. 24), s. 44 (2). 
(r) a. 44 f 1). And see as to forgery generally, title Ciumixal Law 
AND Proceduius, Vol. IX., pp. 711 0 t teg, 

(t) Excise licences Act, 182d (6 Geo. 4, c. 81). s. 26. 

{<) That is, by the Excise licences Act, 1826 (6 Geo. 4, o. 81). 
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ezpressinp; whether the licence authorises the sale of intoxicating 
liquor to be consumed on or off the premises only, as the case may 
be ; and (2), in the case of a six-day licence, of words indicating 
that the licence is for six days only ; and (B) in the case of an 
early-closing licence, of such words as the licensing justices may 
order for giving notice to the public that the licence is an early* 
closing licence. 

No person may have on his premises any words or letters 
importing that he is authorised, as the holder of a justices’ licence, 
to sell any intoxicating liquor which he is not in fact duly autho- 
rised to sell. 

Every person who fails to comply with or acts in contravention 
of the above provisions is liable to a penalty not exceeding, for the 
first offence, ilO, and for any subsequent offence, (u). 

Sub-Sect. 2. — XoUce nf Kxemption Order, 

349. A notice in such form as may be proscribed by the local 
authority (u), stating the days and hours during which tlio premises 
are permitted to be open under a general order of (ixomption, must 
be affixed and kept affixed in a conspicuous position outside the 
premises; and if the holder of the order of exemption makes 
default in affixing or in keeping affixed the notice in manner 
above mentioned, during any part of the time for which his 
exemption is granted, he is liable, in respect of each offence, to a 
fine not ejcceeding £5. 

Every person who keeps affixed to his premises any such notice 
when ho does not hold a general order of exemption is liable to a 
penalty not exceeding (a). 

Sub-Sect. t3. — Internal Communication with Place of Puhlir Patort 

350. Every person who makes or uses, or allows to bo made or 
used, any internal communication between any licensed premises 
and any unlicensed promises which are used for public entertain- 
ment or resort, or as a refreshment house, is liable to a fine not 
exceeding illO for every day during wliich such communication 
remains open ; and in addition, if he is the holder of a justices’ 
licence, forfeits that licence (b). 

In the metropolitan police district, every person who makes or 
uses, or allows to be made or used, any internal communication 
between any house, shop, room, or place of public resort not 
licensed for the sjile of wine, spirits, beer, or other excisable 
articles, and any house, shop, room, or place licensed for the sale 

fw) liiceusiug (Coii«<)lidulion) Act, 1910 (10 JhWw. 7 I Geo. o, c. 21), «. 74. 

(v) Ah to the local authority, see noto (t), p. 95, avte, 

(a) Licensing (Consolidation) Act, 1910 (10 Jtklvr. 7 & 1 Oeo. 5, c. 24), 
B. 65 (2). As to general exemption orders, see p. 95, antr, 

{b) Ltoensing (Consolidation) Act, 1910 (10 Elw. 7 & 1 Qoo. 5, c. 24), 
8. 70. Ab to the meaning of ** place of public Tesryrt" under tho statutes, 
see Setvell v. 2'ayhnr (1859), 7 C. 15. (N. s.) ISO; Ihm/a v. iJow/laa (1859), 
4 H. & N. 180; Hx parte Davis (1857). 2 H. & N. 149 ; Kitam 7. Ashe, [1899] 
I Q. B. 425. Seo also definition of ** place of public resort '* in fho Jhiblio 
Ilealth Acts Amendment Act. 1890 (58 & 54 Viet. c. 59), s. (C) ; and jh to a 
nl.ice to which the public have access, see also TunihuU v. AppUti n (hssl), 45 
i. P. 409. Cnimpare also, as to iutenml ct»mmuntcation, p. 127, ante. 
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of wine, spirits, beer, or other excisable articles, or in which wine 
is sold by a fveo vintiu*,r, is liable to a penalty of not more than ^ 10 
for every day that such communication is open (c). 

There is an almost exactly similar provision relating to the City 
of London (d). 

Si:ii-Sect. 4. — Refusing Admission tn Comtahle, 

351. Any constable may, for the purpose of preventing or 
detecting the violation of any of the provisions of the Licensing 
(Consolidation) Act, linO(^'), which it is his duty to enforce, at 
all times enter on any licensed premises. 

Every person \n ho himself, or by any person in his employ or 
acting by his direction or with his consent, refuses or fails to 
admit any constable in the execution of his duty demanding to 
enter in pursuance of this provision, is liable to a penalty, not 
exceeding for the first olTenco £5, and for any subsequent oflfence, 
i‘10 (./*). 

352. If on demanding admission a constable gives as his only 
reason for demanding entry that ho wishes to visit the house, and 
he does not, before cleinanding entry, sus[>ect the commission of 
an actual offence against the Licensing Acts, and the licence- 
holder lefuses the constable admission for a short time, the 
licenco-hohler may he convicted (//). 

If the s(‘rvant of a licensed j>erson refuses admission to a con- 
stable when the licensed person himself is at the time managing the 
business of the house and is unaware of bis servant's action, and 
lias never given any directions to his servant to refuse a constable 
admission, the licensed person cannot bo convicted (h). But if the 
act of tlie servant is within the general scope of his employment, or 
if ho has been expressly or impliedly authorised by the "master to 
do such an act, the master is liable, but not otherNvise (z). 

353. An outhouse in the yard of an alehouse, though only used 
us a cellar, is, if part of the licensed premises, a place to which a 
constable has a right of entry (A). 

But a constable is not entitled to enter a room in an inn, which 
room has been let by the innkeeper for specified times under an 
agreement of tenancy, upon one of the times during which it is in 
occupation of the tenant, at any rate unless the constable has 


(r) Motrojwlitan Police Act, iSoU (2 & 3 Virt. c. 47), s. 45. The words 
*• house*, shop, room, or jdaco” are all epiuliliod l>y the words “ pubhc resort *’ ; 
SCO ibid,, ». 44, aud preceding rccitid; City Police Act, 1839 (2 & 3 Viet. 
0. xciv.), 8, 28, Riul precotling recital ; Great IbiiL Co, v. tiwindm and 

Ckeiimham Rail, Co, (1884), 9 App. Ous. 787, jht Lord 15uA>iWiELL, at p. 808. 

(d) Oitv Police Act, 1839 (2 & 3 Viet c. xeiv.), 8 . 29. 

(e) 10 iVlw. 7 & 1 Geo. 5, o. 24. 

(/) Jbiil. 8 . 81. 

(a) R. V. lUhins (1883), 48 J. P. 182. 

Th) Catwdl V. Hundred House Juttues (1SS9), 54 J. P. 87. 

(0 Abrahams v. Deakin, [1891] I Q, B. olU, C. A. ; Htedman v. Baker A Co, 
(1896), 12 T, L. B, 451, C. A. ; see Hamon v. Waller, [1901] 1 K. B. 390; and 
compare Massey v. Morriss^ [1894] 2 Q. B. 412, 414. See, geneiully, tit)^ 
Aokncy. Vol. I., p. t<»6. 

U) /i. V. Tott (1861). 30 li. J. (M. c.) 177. 
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reason to suppose that some offence against the Licensing Acts is 
being committed (1). 

A constable has no right of entry upon the premises of the 
holder of an excise retail licence if the holder has not and does not 
require a justices* licence (m), 

354. Any officer of excise may, at all times during the hours in 
which any house licensed for the retail of beer or cider is kept 
open, enter into every house, cellar, room, or place entered for the 
storing, keeping or retailing of beer or cider, and make search for 
and sei^.e all wine, spirits and sweets which may be found in any 
such place, and examine all beer or cider kept therein (z/)* 

Any officer of excise may, during the hours which any house is 
kept open for the sale of beer after the rate of l^d. or after a less 
rate the quart, enter into every such house, cellar, room, or place 
for the keeping or retailing such beer, and make search for and 
seize all wines, spirits, sweets, and all beer which may not lawfully 
be sold there (o). 

355. All constables and officers of police may, when and so 
often as they think proper, enter into all houses licensed as 
refreshment houses and into and upon the premises belonging 
thereto ; and if any person licensed to keep a refreshment house, 
or any servant or other person in his employ or by his direction, 
refuses to admit or does not admit any constable or officer of police 
demanding admittance into such refreshment house or upon such 
premises, the person so licensed must, for the first oirence, forfeit 
and pay any sum not exceeding £5, together with the costs of 
conviction, to be recovered before one or more justices of the peace, 
on information or complaint made within seven days next after the 
day on which such oifence was committed. Any two or more 
justices before wdiom any such person is convicted for the second 
time of any such offence may adjudge (if they so think fit) the 
licence or licences of such offender in respect of such refreshment 
house to be forfeited, and that he be dis(|ualiiied from having any 
licence granted to him under the Refreshment Houses Act, 18G0 (p), 
in respect of such house for the space of two years, or for such 
shorter space of time as they may tliink proper to adjudge {q). 

356. An officer of customs and excise may at all reasonable 
times enter and inspect any premises used for the purposes of 
brewing by a brewer other than a brewer for sale, and examine 
the vessels and utensils used by him for the purposes of brewing (/ ). 


(/) Dnnean v. JhtudiHfj, [1897] 1 Q, 15. 575. 

(m) Harriattfiy, Me! 'Meet (18S4). 50 L. T. 210. 

In) llcerhouHO Act, 1840(3 4 Viet. c. 61), 8. II. 

(o) Ihid.f s. 12. 

(;0 23 & 24 Viet. c. 27. 

(q) lUd„ 8. 18. which is repealed, bu fur as it relates to the sale of intfzxicating 
liquors or any offences connected therewith, by the Licensing Act, 1872 (35 & 
36 Viet. e. 94). 8. 75 and Sched. 11. 

fr) Inland Revenue Act, 1880 (43 & 44 Viet. c. 20). 8. 35. “Officer” is 
defined as “officer of inland Revenue” (ibpl,, s. 2), but by the effi^ct of the 
Finance Act, 1908 (8 Edw. 7. c. 16), s. 4, and the Excise Transfer Order, 1909 
(Iiondim Gazette, nMMl, li>th February, 1212), the duties referred to in the text 
are now carried out by the C'oiiimiaaioners of Customs and Excise. See also 
oote (a), p. 17, anU. 
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An officer of Inland Revenue («) may at any time enter the 
premises of a dealer in or retailer of spirits and inspect and examine 
the spirits in his stock or possession, and take samples of any such 
spirits, paying the usual price thereof for any sample so taken (i). 

Sub-Sect. 6. — Holding Seditious MtdinfjB, 

Z57, Any two or more justices of tlio peace acting for any place 
may, upon evidence on oath tliat any meeting of any society (w) 
or clul) (r) (hiclared to be an unlawful combination and confederacy, 
or any meeting for any seditious ))urpose, bas been held at any 
liouHe, room, or place licensed for the sale of ale, beer, wine, or 
spirituous liquors, with the knowledge and consent of the person 
ke<q)ing such liouso, room, or place («), adjudge and declare the 
licence or licences for selling such liquors granted to tiie person 
keeping such place to be forfeited, and the person so kee[)ing such 
place is, from and after the day of the date of such adjudication 
and declaration, and notice thereof given to him (tt), liable to all 
the pcjiialties and forfeitures for any act done after that day to 
which such ])erson would be liable, if such licence or licences had 
expired or otherwise determined on that day (/>). 

Sub-Sect. 6. — Offenrea in relation to Constalles, 

358. Ajiy holder of a justices* licence (1) w ho knowingly harbours 
or knowingly suO’ers to remain on bis premises any constable during 
any part of the time appointed for liis being on duty, unless for the 
purpose of keeping or restoring order or in exoculion of his duty; 
or (2) supplies any liquor or refreshment, wdiether by way of gift or 
sale, to any constable on duty unless by authority of some superior 
offic(!r of the constable; or (:i) bribes, or attempts to bribe, any con- 
stable, is liable to a penalty not exceeding for the iirst olTence 

and not exceeding for the second or any subsequent offence £20 (c). 

If a ]iolice constable is served wdlh liquor while on duty, but the 
licensed person is not aware tliat be is on duty, and is natundly 
led to suppose he is not on duty by his dress, the licensed person 
cannot bo convicted (d). 

If the servant of a licensed person knowingly sujqdies liquor to a 
constable on duty, the licensed person may bo convicted, altliough 
he did not know of his servant's act (c). 

359. Any victualler, or keeper of any bouse, shop, room, or 
other place for the sale of any liquors, whether spirituous or 


! •) 8«e note (a), ]>. 17, vute. 
t) Spirits Act, \m) (-la & 44 Viet. c. 21), r. 141. 
li) liy the Unlawful St»cM‘tio9 Act, 17l»a (aa (loo. a, c. 710. ». 14. 
r) Ly Uie Seditious Meetings Act, KS17 ^.57 (ico. 3. c, lU). The word 

•*club” does not appear in the Unlawful Societies Act, 1799 (311 Geo. 3, c. 79j, 
a. 14. 

(a) The provisions as to ** knowledge and consent*’ nnd “notice** do not 
appear in Uio Unlawful Societies Act, 1799 (39 Geo. 3, c. 79), s. 14. 

(b) Ibid,; Seditious Meetings Act, 1317 (57 Oeo. 3, & 19}. As to unlawful 
societios, see title Ciuminal ]*aw ani> PROCKnriiK, Vol. IX., pp. 4GG, 4G7. 

(r) Licensing (Consolidation) Act, 1910 (10 Kdw. 7 i Gee. 5, c. 24), s. 78. 
As to constables generally, see title Police. 
id) Sherraa v. 7>e ItuUtn^ [1895] 1 Q. IL 918. 

(c) MuUh^ V. (WfiW (1874), L. U. 9 U. 13. 292. 
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otherwise, who knowingly hurhours t»r entertains any constable, or 
permits the constable to abide or remain in such house, shop, room, 
or other place daring any part of the time appointed for his being 
on duty, is liable for every such offence, upon conviction before 
two justices, to a penalty not exceeding £6 (/). 

360. In places where the Towns Police Clauses Act, 1817 (//), 
applies, every victualler or keeper of any ]>uhlic*house, or any porsoTi 
licensed to sell wine, beer, cider, or other feriuented or distilled 
liquors by retail to be consumed on the jiremiscs, who knowingly 
harbours, or entertains, or sulTers to remain in his ])ul)li(;-houso or 
place wherein ho carries on his business, any constable during any 
part of tl)e time appointed for his being on duty, unless for the 
purpose of quelling any disturbance or restoring order, is liable for 
every such offence to a penalty not exceeding I*-2() (//). 

Sus-Sect. 7 . — Ilarhouring Thiei'cs, 

361. It seems that at common law innkeepers may ho indicied 
and fined as being guilty of a public nuisance if they usually 
harbour thieves, or persons of scandalous reputation, or suffer 
frequent disorders in their houses (i). 

362. Every person who occupic s or keeps any house or place 
where intoxicating liquors are sold, or any place of public enter- 
tainment or public resort, and knowingly lodges or knowingly 
harbours thieves or reputed thieves, or knowingly permits or 
knowingly suffers them to meet or aHsomble therein, or knowingly 
allows the deposit of goods therein having reasonable cause for 
believing them to be stolon, is liable to a penalty not exceeding 
A'lO, and in default of payment to be imprisoned for a i)eriod not 
exceeding four months with or without hard labour, and the 
court beh)i'e wliich he is brought may, in addition to or in li(.‘U of 
any penalty, require him to enter into recognisances, with or 
without sureties, for koejung the peace or being of good behaviour 
during twelve months, provided that (1) no p; r8ou must be 
imprisoned for not finding sureties in pursuance of this enactment 
for a longer period than three months ; and (2) the security 
required from a surety must not exceed X’20 (j). 

Any licence for the sale of intoxicating liquors which has been 
granted to the occupier or keeper of any such place may, in the 
discretion of the court, be forfeited on his first conviction, and on 
his second conviction bis licence must be forfeited, and he is dis- 
qualified for a period of two years from receiving any such licence. 

Where two such convictions have taken place within a period 
of three years in respect of the same premises, whether the 

(/) County Police Act, ISas (2 & 3 Viet. c. 9^i), ». 10. 

(y) 10 & 11 Viet c. S9. 

(ii) IbvL, 8. S4. 

(f) 3 Bac. Abr., tit. Inns and Innkeepers (A.), 6th ed. (1807), by Qwillim, 
p. 66 0. A s to the liabilities of inukee^rs, see title Inns and Innxeepeks, 
Vol. XVn., pp. 306 et seq, 

(J) Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 10. As to 
places of public entertainment generally, see title Tiieatkes and Othxb 
Places of Entetitainment ; as to racecourses, see also title Qamino and 
Wagebino, VoL XV., pp. 286, 287. 
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pci'Rons convicted were or were not the same, the court must direct 
iliat for a t(;na not exceeding one year from the date of tlio last of 
Biicli convictions no such licence sliall ho granted to any person 
whatever in respect of siicli promises (/•). Any licence granted in 
contravention of this provision is void(/t). 

363. Any licensed person brought heforo a court in pursuance 
of lh(i provisions nderred to in the preceding paragraph must 
j)rodnco his licence for examination, or if it is forfeited must deliver 
it \\\) altogether, and if he wilfully neglects or refuses to produce his 
licence ho is, in addition to any other penalty under these provisions, 
lia))l(i on Bummary conviction to a I'onalLy not exceeding £5 (h). 

Any person convicted under these provisions has a right of 
appeal (/). 

364. If the occupant of a place whore intoxicating liquors are 
sold allows a meeting to ho held there for the purpose of getting 
up a Huhscription in aid of the family of a man charged with an 
oirence, and of procuring means for his defence, and several thieves 
or riqmted thieves, known by the occupant to he such, are presetit, 
the occupant appears to ho guilty of an olTcnce under tlie pro- 
vi.sions reforrod to ahovo (m), 

Sri5-SECT. 8 . — hmrderhj Iloinea. 

(i.) Keeping IHsortUrhj Uouse* 

365. Any holder of a justices’ licence who know’ingly permits hia 
premises to he tlio habitual resort of or place of meeting of reputed 
prostitutes, whether the object of their bo resorting or meeting is 
or is not prostitution, is liable, if ho allows tliem to remain 
Ihoroon longer than is neces.sary for the purpose of obtaining 
reasonable refre^lnnent, to a penalty not exceeding for the first 
offence £10, and for any sulK'Cquent offence £20 in). 

There is Bufticu'iit evidence to support a conviction if a large 
number of prostitutes are on licensed premises, many of them 
taking refresliments and talking with men, and the licence-holder 
is told what they aro, and a short time rtfterwards some of the 
women are there with other prostitutes, only a few of them taking 
refreshments, and they arc going out and coining in with men (o). 

^Vhe^ it has been proved that a number of prostitutes assembled 
at the house of a licensed person, it is admissible evidence against 
him, for the purpose of proving that he knew they were prostitutes, 
that on a previous occasion several of the same women met together 
at his house ( ;>). 

{k) Prevoiition of Crimes Act, ISTl (34 & 36 Viet. c. 112), s. 10. 

(/) Statute Law Revision (.Substituleii Knactments) Act, 1S7S (39 & 40 Viet 
e. 20), s. 6. As to pnicediire on 8p|>eal from courts of sumiitory jurisdiction, 
see title Magistrates. 

(in) Manhall v. Fox (1871), L. R. 6 Q. B. 370, decided under the repealed 
Habitual (Criminals Act, 1SC9 (32 S: 33 Viet. c. 99). s. 10. 

(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 70. 
As to disorderly houses, see title Ciaac^'AL Law and ^ocedurb, Yol. IX., 
pp. 641 it $eg, 

(o) Whitjield ?. ihiiii5rtW^ (1866), 30 J. P. 644, decided under a somewhat 
stmilar local statute. 

( p) Farker v. Grew (1862), 2 B. A a 299. 
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But a conviction cannot be supported if all that is proved is that 
a known prostitute is seen on the premises and the licensee speaks 
to her when a policeman enters, and that the prostitute, who has 
then no refreshment in front of her, loaves immediately (<7). 

The point tliat there is no evidence of knowledge on the part of 
the licensed person, if not taken at the hearing, cannot bo taken 
on appeal by special case (r). 

366. Every person licensed to keep a refreshment house who 
knowingly suffers any unlawful games or gaming therein, or 
knowingly suffers prostitutes, thieves, or drunken and disorderly 
j'ersons to assemble at or to continue in or upon his promises, or 
does, suffers, or ])ermit8 any act in contravention of his licence, 
must, U[)on conviction thereof before two justices, ))ay for the first 
offence a fine not exceeding 40«., for the second offence a fine not 
exceeding £5, and for every subseciuent offence a fine not exceeding 
£20, or 1)0 subject to a forfeiture of his licence, at the discretion of 
the justices before whom ho is convicted; and in case of such 
forfeiture of his licence such person is discjualilied for the space of 
one year then next ensuing from obtaining a fresli licence ; such 
fresh licence, if obtained within the said year, being absolutely 
null and void to all intents and purposes (.s). 

It appears to be necessary to support a conviction that the 
prostitutes should assemble on the premises in their capacity of 
prostitutes, though not necessary that they should be there for the 
purpose of prostitution, and the question of the cai)acity in which 
the prostitutes are on the premises is one of fact for the justices (/). 

367. In places W'here the Towns Police Clauses Act, 1847 (a), 
applies, every person keei)ing any house, room, shop, or other ])laco 
of public resort for the sale or consumption of refreshments of any 
kind, who knowingly suffers common prostitutes or reputed tliieves 
to assemble at and continue on his premiseH, is for every such 
offence liable to a penalty not exceeding £5 (a); the keeper of a 
licensed alehouse is within this provision (h). 

If the Towns Police ClauKcs Act, 1847 (w), is incorporated in a 
local Improvement Act which gives the penalty to the Improve- 
ment Commissioners, their authority is not necessary to the laying 
of the information (b), 

368. Every person who has, or keeps, any house, shop, room, or 
place of public resort in the metropolitan police district (c), or in 

q) Miller ▼. Dudley Justices (1898), 46 W. 11. GOG. 

r) Purkis v. lluxtiihU (18riS), 1 13. & K. 780. 

s) Refreshment Houses Act, 18G0 (23 & 24 Viet c. 27), i. 32 /repealed so 
far as regards intoxicating liquors; see n. 133, ante). As to permitting gamiug, 
see also p. 138, jKut ; as to refre.shmeut houses generally, see p. 92, ante. 

{t) Belasco v. Hannant, Bartcm v. Hannant (1862), 3 B. & S. 13; GrHq v, 
Bendeno (1858), £. B. & E. 133, decided under a local btutute (1842k ) & 6 Viet 
c. evL, containing similar words. 

(u) 10 & 11 Viet c. 89. 

(a; JbuLf B. 35. 

(5) aie V. t\uilton (I860), 2 E. & B. 695. 

(c) Metropolitan Police Act, 1839 (2 d; 3 Viet c. 47), a. 44 « 
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the City of London and the liberties thereof (rf), wherein provisions, 
liquors, or refreshments of any kind are sold or consumed (whether 
the same are kejit or retailed Ihcfroin or procured elsewhere), and 
who wilfully or knowinf^ly permits drunkenness or other disorderly 
conduct in such house, shop, room, or place, or knowingly suffers 
any unlawful games, or any gaming whatsoever, therein, or know- 
ingly permits or suffers prostitutes or persons of notoriously bad 
character to meet together and remain therein, is liable to a 
penal ty of £5 for every such offence (r). 

If the offender be a licensed victualler, or licensed to sell beer by 
retail to be drunk on the preiniso.s in the City of London or the 
liberties thereof, be is not exempted from the penalties or penal 
consequences to which he may be liable for committing an offence 
against llie tenor of his licence (/). 

If the keeper of a place of public resort instructs his servant to 
manage it in such a way as to bo a violation of the above-mentioned 
provisions, and the servant does so, tlie master may be convicted, 
and the servant may be convicted of aiding and abetting him( 5 f). 

(ii.) PmniHitifj Premises to he a Ih'oiheL 

369. Any holder of a justices’ licence who is convicted of pel- 
milting his premises to be a brothel is liable to a penalty not 
exceeding and forfeits his licence (//). 

If during the absence of a licens(Kl victualler two prostitutes and 
two men ent<?r his premises, wlioro they a little later occupy a 
doublo-boddod room, and the police after some time enter the house 
and find the two women concealed with the licensee’s wife, and the 
men elsewlioro on the premises, there is evidence, in the absence 
of explanation, upon which the licensee may bo convicted of permit- 
ting the premises to be a brothel, and the justices are not bound to 
state a case, there being no point of law rai.sed before them (i). 

i>rr»-SKCT, U,-- rn'mittiiof (Jutntuij, 

370. The holder of a justices’ licence who (1) suffers any 
gaming (k) or any unlawful game to be carried on on his premises ; 
or {'!) opens, keeps, or uses, or suffers his lioiiso to be opened, kept, 
or used in oonlraveiition of the Letting Act, (/), is liable in 
res]icct of each offence to a jumalty not exceeding for the first 
ulTi'iice 1*10, and for any suhseqm'nt offence .i’liO {in). 

{ti) (*ity Pelire Act, IsJC.i /i ;> Viet. c. .xciv.), n. 'JS. 

(c) See note (r). p. l.'JT. onU, and note (J), .sa/ ra. Ah to pennitting gaming, 
stXMurtlicr the text, iofnt, ;nul p. 

(/) V. Sttfrurt ’A Ii. S, UKi. 

t’ily Pohco Act, ISSU (C aV A Viet. c. xmv.), h. *JS. 

(/*) himising (l\»n.s<>;id.ui.»n> Act. POO (IoImKv. 7 A 1 Goo. 5, c. 24), f. 77. 
lie forfeits his lici'Ui'o >> bother tho cmuution for pn mil ling Iiis premisos to I o 
a hrolhol takes place umlcr this provision or olln rwi.'ic. As to bi othels general I v 
eee titlo CammAi. Ij.aw ani» l*KocKf»ehK, Vol. IX., pp. Ml* et w/. ' * 

(•) P. V. Parts o f Holhnd, Linfoinshire, JosUres (18M!), 46 .1. SI 2. 

(if) Ah to what con^tltute'^ gaming, we title Gaming and Waokkino, To). 
XV., p. 27S, note (/) ; and os to iiTihiwfiil gaim>.s sen ihul., pp. 2S| ef. 

{/) 16 X- 17 Viet. c. 110; s**#* tiilo Gaming and Wagkiung, Vid. XV., pp 201 

et Srtf. 

(ml Licencing (ConsoUJatioii) Act, 191ono£ilw. 7 & 1 Geo. 5, e. 24), s. 79 ; and 
*i6d aitfo title Uaminq akd WAaEKUNO, Vol. XV., pp. 291, 295, note (»}. 
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The offence of inTinilliiif; gaming on li<*onse<l prcmibca iiuiy 
in Borne circumstunces bo uf auch a trifling naturo us to justify 
justices in refusing to convict (h). 

A licensed person suffers gaming on his premises if lie 
plays cards for money with his private friends in his own private 
room(o), or if his private friends, hnud fide entertained at his 
own expense, play cards for money in his company after closing 
hours (p). 

So, too, a licensed person suffers gaming if ho and others play 
skittles on the licensed promises for licpior, paid for by the loser ( 7 ), 
and it makes no difference that the liquor is not consumed on the 
skiltlo-ground (r). 

The game of dominoes is not in itself unlawful (/»), and an 
information charging a licensed person with knowingly sulleriiig 
a certain unlawful game, to wdt the game of dominoes, to be 
played in his licensed house discloses no offence (/). 

371. If gaming takes place on licensed premises suddenly and 
without premeditation, when tlio licensed juiison is out of the way, 
and there is no evidence tliat the person left in charge knew of the 
game, tlie licensed person cannot be convicted (//); for though it is 
not necessary to prove actual knowledge on the part of a licensed 
person or his servants, some circumstances must be proved from 
which it can be inferred that they connived at what was going 
on (a). Such an inference may be drawn from the fact tiiat a 
servant left in charge by tlie licensed person late at night removes 
as far as possible from tlie room whore the gaming takes place (/>). 

If a servant is left to attend to the house, his knowledge of the 
gaming is sufficient to convict the licensed person (c). So, too, 
is the knowledge of a servant in charge of a skittle-alley attached 
to licensed premises, when the gaming takes iilaco in the skittle- 
alley (d). But the knowledge of a servant who does not apjiear to 
be in charge of the room wliere the gaming takes place is not 
sufficient ground for convicting the licensed person (c). 

372. A licensed victualler is still liable to be convicted under 
the Betting Act, 18511 (J). 


Skct. 2. 
Relating 
to tho 
Regulation 
of Licensed 
Premises. 

CiirdH. 


Skittloa. 


Doiuiiioet. 


Gaming 
unknown to 
liueusee. 


Knowledge of 
servant of 
liccQbce. 


Betting 
Act, 1S53 


(») Ex parte Marshall (1907), 71 J. P. 501 ; koo Phillips v. Evans (189G), 60 
J. P. 120; and coinjiare title Oamlno and WAOKitiNa, Vol. XV., p. 289. 

( 0 ) Patten v. llhymer (1S60), 3 P. & K. 1. 

(/>) Hare v. Osborne (1876), 'M L. T. 294. As to games where prizes are given 
by third parties, see title Gamino and Waoerino, Vol. XV., p. 288. note («). 

(o) Danford v. Taylor (1869), 20 L. T. 483. See title Gaming and WAaEiuNO, 
Vol. XV., p. 287. 

(r) /.t// V. Leaper (1872), 36 J. P. 773. 

Is) It, V. Ashton (1852), 1 E. & B. 286. 

(0 IhuL 

Avards v. Dance (1862), 26 J. P. 437. 

Bosley v. Davies (1876), 1 Q. B. 1). 84. 

Bedgate v. Haynes (1870), 1 Q. B. B. 89. 

Bedgaiey, Haynes^ supra ; Crabtree ▼. J/ofe (1879), 43 J. P. 799. 

I Bofidy. Evans (1888), 21 Q. B. D. 249. 

, Samersti v. Hurt (1884), 12 Q. B. D. 360. 

(/ } Sims ▼. Fay (18b9k 68 L. J. (M. 0 .) 39 ; the Licensing (Consolidation) Act, 
1910 (10 Edw. 7 A 1 Geo. 6, c. 24), s. 79 (see note (m), p. 138, ante), not 
implying any repeal of the earlier statute. For the Betting Act, 1863 (16 & 17 
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Sue Sect. \ti.--r^ing for ParUameninry or Mimirii)al ElrcUon, 

373. Licensed preniisen may not be used ns a committee room 
in connc 3 ction with a ptirliameiitary election (//), or as a committee 
room or for lioldin" a meeting in connection with a municipal 
election (h). The offence of illegal hiring may be committed either 
by the person liiring the premises or by the person letting them for 
hire (i). 

iSijii-Sect. 11. — Pomaaim of Sugar by Deafer in or Rdailer of Dfcr, 

374. No dealer in nor retailer of beer may receive or have in 
his custody or possession any sugar, saccharine substance, extract, 
or syrup (except for domestic use, the proof whereof lies on him), 
or tuiy i>reparation for increasing the gravity of beer (/i). If he 
contravenes this provision the article is forfeited, and ho incurs a 
lino of X‘20 (/). 

This provision does not apply to sugar and other preparations 
deposited (a) in the entered sugar store of a brewer of beer for sale, 
nor to sugar or syrup kept for sale in the ordinary course of trade 
of a grocer, where the brewer or grocer carries on upon the same 
promises the trade or business of a dealer in or retailor of beer {h). 


Sect. 3. — OffmccH hy the Puhlic, 
Sub-Sect. 1. — Peraona found Druuk, 


Found drank. 


376. Every person found drunk in any highway or other public 
place, whether a building or not, or on any licensed premises, is 
liable to a penalty not exceeding and, on a second conviction 
within a period of twelve months, to a penalty not exceeding ‘iO,*#., 
and, on a third or subseriuent conviction within such period of 
tw(dve months, to a penalty not exceeding 40s. (c). 

For this purpose “licensed premises “ means licensed premises 
while they are open to the public for the purposes of the licence, 
Bo that a licensed person who is found drunk on his own licensed 
promises during closing hours and when the premises are closed to 
the public cannot bo convicted, although a licensee is not less 
amenable to the enactment than any other person (d). 

Viet, c, 119), and doci^fiious as to whut facts constitute contruveutions thereof, 
see title Oa.\hno and 'Wagkuino, Vol. XV., pp. 289, note (e^), 291 et aeq., 296, 
297, and Dradford v. Datvsvn, [1897] 1 Q. B. 307; Belton v. Busby, [1899] 
2 Q. R* 380. 


7 Viet. c. 51), 8. 20; 


(0) Sco title Ei.KCTioss, Vol. XII., p. 304. 

(A) See ibid., pp. 348, 349. 

(1) Corrupt and Illegal Practices Act. 1883 (46 & 47 
Municipal Elections (Corrupt and Illegal Practices) Act, 1S84 (47 & 48 Viet! 

^ penalties for these offences, see title P r vr! Tif>ya 
Vol. XII., p. 634, notes (cl, (rf). ' 

(A) Finance Act, 1896 (69 & 60 Viet. c. 28), b. 11 flV 

(/) /6td.,8. 11(2). ' 

(a) In conformity with the Customs and Inland Revenue Act, 1885 (48 & 49 
Viet. c. 61), 8. 7. 

<61 Finance Act, 1896 (69 & 60 Viet. c. 28), a. 11 (3) 

(c) licen^g Act. 1872 (35 & 36 Viet. c. 94), s. 12. See also title Cmminai 
IaAW akd PaoCEDUms, Vol. IX., p. 300, note (d). As to habitual drunka^s 
■ee iW., pp. 663, 664 ; and title Ikfakts and Children, Vol. XVH, pp. 169 
no. Ab to being drunk in charge of a child, see t6td. ' 

(19 Lmlrr t. Tcrrtni (1877), 3 Q. B. D. 403. A* to iMmittuig dnukaniMM 
OB iMNuad pramiaw, m p. 118. auto 
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But if a person enters licensed j>reniiBcs for tlio purpose of 
using them as such, and remains upon the premises until after 
closing time, and is then found drunk upon them, he may be 
convicted (e). 

Any person committed to prison for non-payment of a penalty 
under this provision may be imprisoned with hard labour (/). 


Sub-Sect. 2. — Drunk and Disorderly or in Charge of Carriage etc, 

376 . Every person who in any highway or other public place, 
whether a building or not, is guilty while drunk of riotous or dis- 
orderly behaviour, or who is drunk while in charges, on any liighw’ay 
or other public place, of any carriage (//), horse, cattle (/O, or steam 
engine, or who is drunk while in ])osse8sion of any lojidod firearms, 
may be apprehended, and is liable to a jienalty not exceeding 40«., 
or in the discretion of the court to imjirisonment, with or without 
hard labour, for any term not exceeding one month (i), 

A person charged with being drunk and disorderly cannot be 
found guilty upon the same summons of a different oJTence, 
such as that of being drunk on licensed premises or in a public 
place (/t). 


Sub-Sect. 3.— to Quit 

377 . Tlie holder of a justices’ licence may refuse to admit to, 
and may turn out of, the premises in respect of which his licence is 
granted, any person who is drunken, violent, quarrelsome, or dis- 
orderly, and any person whoso presence on his premises would 
subject him to a penalty under the Licensing (Consolidation) Act, 
1910 (Z). 

e) R. V. PrVy, [1S07] 2 Q. B. 33. 

' f) Licensing Act, 1S72 (35 & 30 Yict. c. 94), b. 12. 

fg) “ Ciirriago ” uj»pcars to include a bicycle (see Taglor v. Goodwin (1879), 4 
Q. 13. D. 228 (case of furioutJ driving) ; IL v. /'arZer (i895), 59 J. P. 793. But 
see v. Teignmouth and i^haldoti liridge Co,, [1903] 1 K. B. 405, C. A. ; 

Williams v. Rflia (1880), 5 Q. B. J). 175; Cannan v, Abingdon (Aar/), [1900] 2 
Q. B. 60; Hatton v. Treehg^ 2 Q. B. 452 ; Local Oovernmont Act, 1888 

(51 & 52 Viet. c. 41), 8. 85; Plgmouth, Stonehouae and Dcvonpnrt Tramways Co, 
V. Oenftal Tolls Co. (1898), 14 T. L. K, 531, 11. L. ; Hmilh v. Kyuntrsleyf [1903] 
1 K. B. 788, C. A.; 0*J)onoghne v. Moon (1904), 68 J. P. 349 (motor bicycle)). 

(h) ** Cattle" appeara to include pigs (see Child v. Hearn (1874), *L. 11. 9 
Exen. 176). 

(t) Licensing Act, 1872 (35 & 36 Yict. c. 94), s. 12, and see note (/), supra. 
There are Bimilar enactments with regard to being drunk while driving a 
hackney carriage etc., in the Towns Police Clauses Act, 1847 (10 & 1 1 Viet. c. 89), 
s. 61, and in the London Hackney Carriages Act, 1843 (6 & 7 Yict. c. 86), s. 28 ; 
and similar enactments with regard to disorderly conduct while drunk, under 
the Towns Police Clauses Act, 1847 (10 & 11 Yict. c. 89), s. 29; and in the 
metropolitan police district (Metropolitan Pob'ce Act, 1839 (2 & 3 Yict. o. 47), 
s. 58), and in the City of London (City Police Act, 1839 (2 & 3 Yict. o. xciy.), 
B. 37). As to similiur offences under the Inebriates Act, 1898 (61 & 62 Viet 
c. 60), see title Criicival Law and Prooebure, Yol. IX., p. 532. 

(it) See Martin v. Ptidgeon (1859), 1 E. & E. 778; Soden v. Cray (1862), 
7 L. T. 324, sub nom, Loadman t. U^g, 26 J. P* 743. As to persons found 
drunk or. licensed premises St in public places, see p. 140, ante. 

(/) Licenning (Consolidation ^ Act, 1910 (10 HIw. 7 & 1 Qeu. 5, c. 54), s. 80 (1) ; 
and see HoiMy, Joikson (1834), 6 C. ft P. 723. 
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Any Buch person who, upon being requested by such licensed 
person, or his agent or servant, or any constable, to quit the 
premises, refuses or fails to do so, is liable to a penalty not exceed- 
ing £5, and all constables are required, on the demand of the 
licensed person, or his agent or servant, to expel or assist in 
expelling every such person from the promises, and may use such 
force as may be required for that purpose (m). 

The court committing any person to prison for non-payment of 
any such fine may order him to be imprisoned with hard labour (n). 

But a person who is not drunk or disorderly at the time when 
he is requested to leave does not come within the above penal 
provision (o). 

Even apart from the above penal provision, it seems that, where 
a person is in an unfit condition to be on the premises, the licensed 
person is justified in insisting upon his leaving (p) ; and if the 
licensee calls in a police officer, the licensee is not liable for any 
excess of violence that may be used by such officer in removing the 
objectionable ])erson (p). 

378. The licensee of licensed premises which are not at common 
law an iim may request a person who is not a traveller to leave 
the j)remiKes, and may eject him if lie refuses to go (</). 

379. Any person who is drunk, riotous, quarrelsome, or dis- 
orderly in any premises licensed as a refreshment house (?'), and 
refuses or neglects to quit the same upon being requested to do so 
by the manager or occupier, or his agent or servant, or by any 
constable, is liable, on conviction before one justice, to pay a fine not 
exceeding -lO#. All constables must, on the demand of such manager, 
occupier, agent, or servant, assist in expelling such drunken, 
riotous, quarrelsome, and disorderly persons from the premises («)• 

If several persons are charged in one information, and the objec- 
tion that each case ought to be taken separately is waived, a 
separate conviction against each is good (t). 


Sub-Sect. 4. — an Lu'ensed Premises durinif Olosing Hours, 

380. If, during any period during which any premises are 
required under the provisions of the Licensing (Consolidation) Act, 
1910 (a), to be closed, any person is found on such premises, he 


(t/i) IJconsiug (Consolidation) Act, lUlO (10 Kdw. 7 & 1 Geo. d c 24^ 
■.80(2). ’ ■ 

(n) Jbid., 8 . 80 (3). 

(o) Dailimore v. Tution (1898), 78 L. T. 469. 

(p) IHdgeon v. Legge (1857), 21 J. P. 743 (a ohimney sweep in liis working 
clotnes) ; and eee title hms and Innkeepers, Vol. XVII., pp. 310, 311. 

(g) Sealm v. Tandy, [1902] 1 K , B. 296; and eee title Inns and Inn- 
1XEPEB8, Vol. XVII., pp. 308, 309. 

(r) Under the promions of the Befreahment Houses Act, 1860 (23 & 24 Viet 
e. 27). 

(#) IM,, 8. 41 (repealed, so far aa it relates to the sale of intoxicating liquors 
or any offeooes connected therewith, by the Licensing Act 1872 (35 A 36 Yict. 
0. 94), s. 75, Sched. 11. ; see p. 133, anti, and note («), p. 137, ante), 

fli Wells V. aryney (1871). 36 J. P. 198. 

(e) 10 £dw. 7 A 1 G^. 6, c. 24. As to closing hours, see pp. 88 ef seq,, ante. 
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is, unless he satisnes the court that he was an inmate* servant, or ^"ct. s. 
lodger on such premises, or a bond fide traveller, or that otherwise Offences by 
his ipresence on such premises was not in contravention of such the Public, 
provisions, liable to a penalty not exceeding 40s. (6). Penalty 

Any constable may demand the name and address of any person 
found on aiyr premises during such period, and, if he has reason- coMUbie. 
able ground to suppose that the name or address given is false, 
may require evidence of the correctness of the name and address, 
and may, if the person fail upon his demand to give his name or 
address, or the required evidence, apprehend him without warrant, 
and take him, as soon as practicable, before a justice of the peace. 

Any such person failing to give his name and address, or giving a 
false name or address, or giving false evidence with respect to 
them, is liable to a fine not exceeding £5 for each offence (c). 

Any person who, by falsely representing himself to be a traveller. False repie 
or a lodger, buys or obtains, or attempts to buy or obtain, at any 
premises, any intoxicating liquor, during closing hours, is liable to 
a fine not exceeding £5 for each offence (d). 

381. A private friend of a licensed person, bond fide entertained 
by the licensed person during closing hours at his own expense, 
cannot be convicted under the provisions referred to in tlie 
preceding paragraph, even though he play cards for money during 
that time (e). 

But where a person entertains some friends to dinner on licensed 
premises until closing hour, and after that time the licensee invites 
that person and his guests to remain and have some intoxicating 
liquor at the licensee’s expense, and th(3y do so, they may be con- 
victed, as they are not really the private friends of the licensee, 
although he pays for the liquor consumed after the closing hour (/). 

If a person goes into licensed premises during closing hours and 
comes out again with intoxicating liquor, there is evidence on which 
to convict him of being found on licensed premises (j/). 

If certain persons hire a room in licensed premises to transact 
business, and some time after tlie hour of closing they are 
sitting in the room with glasses before them, soino of which con- 
tain intoxicating liquor, even though they are transacting their 
business, they can be convicted of being found on licensed premises 
during closing hours (h). 

A person, who goes on to licensed promises during closing hours 
in order to obtain, as guest of a b<nid fide traveller, intoxicating 
liquor to be paid for by such bond fide traveller, may be convicted 
of being unlawfully upon the licensed premises (i). 


(h) Licenemg (Consolidation) Act, 1910 (10 K«lw. 7 & I Oeo. 5, o. 21), 

s. 62 (n. 

I e) Ibid., B. 62 (2), (3). 

d) Ibid., 8.62 (4). , , 

e) Coeper v. (hbeme (1876), 35 L. T. 347 ; and compare p. M9, ante, 
f) Carhft V. Haigh (1870), 6 C. V. J 50. 

ig) Thomae ▼. /Wi (1893), 57 J. 1*. 329; and compare p. 120, ante. 

(A) HarboUley. Oill (1877), 41 J. P. 742 ; and comi)aro P- «/*/ 

(♦*) Jonu f. Jonee, ^1910] 2 K. B. 262 ; and compare pp. 126, 128. !>/<(•. 
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Bub-Sect. 5.— Safe of Pistol to Moxicaied Person. 

882. Any person who knowingly sells a pistol to any person 
who is intoxicated is liable to a penalty not exceeding £25, or to be 
imprisoned, with or without hard labour, for a period not exceeding 
three months (y). 

Sect. 4. — Offences hy Brewers for Sale. 

383. Every brewer for sale must keep a book, which is delivered 
to him by an officer (k), and enter in it full particulars of all 
brewing, with times and dates, and particulars must be sent to 
the proper officer (k) before the next brewing if so required. For 
contravention of these regulations a fine of £100 is imposed upon 
the brewer (Z). 

384. Every brewer of beer for sale must mark in manner pro- 
vided all vessels used in his business and every room and place 
wherein any part of his business is carried on, and for contraven- 
tion of these provisions he incurs a fine of £100 (m). An entry 
must be made of the vessels, marks, and rooms before beginning 
to brew, and signed and delivered to the proper officer (7i). 

385. Provisions are made with respect to grains in a mash tun, 
the removal of worts in the customary order of brewing, and the 
conduct of the operations in brewing, and on contravention of any 
of these provisions the brewer incurs a fine of £50 (o). 

386. Every brewer of beer incurs a fine of £100 if he contra- 
venes certain provisions as to keeping the produce of each brewing 
separate from the produce of any other brewing for a certain time 
and not mixing them except under certain sj^ecified conditions (]>), 

387. Any brewer for sale, who conceals any worts or beer so as to 
prevent any officer from taking an account thereof, or mixes 
any sugar with any worts or beer so as to increase the quantity or 
gravity thereof after an account of such worts or beer has been 
taken by an officer (q) and the duty has been charged thereon, for 
every such ofTenco incurs a fine of 1*100, and the worts or beer in 
respect of which the ofTenco is committed, together with the vessels 
containing the same, must be forfeited (r). 

388. Every brewer for sale must provide and maintain sufficient 
and just scales and weights and other necessary and reasonable 
appliances to enable the ofli» ers iq) to take account of, or check by 
weight, gauge, or measure, all materials and liquids used or produced 
in brewing («). 

(j) Pistols Act, ISOa (.3 I’Mw, 7, c. IS), s. 6. TIotp is a special definition of 
** pistol ” for the purp< >stjs of this Act (sim) ihU. ,S8. 2, 8). As to tho sale of pistols, 
•oe title Trade and Tuadk Unions. 

{k) See note (o). p. 17, find note (r), p. i:{;j. ante: mid as to the definition 
of “proper officer,” see also Inland Itevcnno Act, ISSO (43 & 44 Viet. c. 20), s. 2. 

(0 Inland Hevenue Act, ISM) i4.3 & 44 Viet, c, 20), s. 20; Custoina and 
Inland Bevexiue Act, 1885 (48 & 49 Viet. c. 51), s. 6. 

[m) Inland Bevenue Act, 18S0 f43 & 44 Viet. c. 20), s. 21. 

[n) I hid., s. 22 ; and see note (1). 

Inland Bevenue Act, 1880 (43 & 44 Viet. c. 20), s. 23. 

‘p) /bid. a. 25. 

See note (a), p. 17, anf«, and note (r\ p. 133, atUe. 

r) Inland Bevenue Act, 1880 (43 & 44 Vict. c. 20), a. 27. 

[.} im.. ■. its (t). 
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Every brewer must also render all necessary assistance to the 
officers (0 in the taking of such accounts («), and, if required by the 
officer, provide sufficient lights, ladders, and other conveniences (ic). 

For every contravention of these provisions the brewer incurs a 
fine of £100 (x), 

389. An officer (a) may at any time, either by day or night, enter 
any part of the entered premises of a brewer for sale to take an 
account of the materials used or to be used in brewing, and of the 
worts and beer produced (6). 

If an officer (a), after having demanded admission into the entered 
premises of a brewer for sale, and declared his name and business 
at any entrance or window thereof, is not immediately admitted, 
the officer, and any person acting in his aid, may at any time, either 
by day or night (but at night only in the presence of "an officer of 
the peace), break open any door or window of the premises or 
break through any wall thereof, for the jnirpose of obtaining 
admission, and the brewer incurs a fine of £100 (c). 

390. If any officer (a) has reason to suspect that any private or 
concealed pipe, or conveyance, or vessel is kept or made use of by 
a brewer for sale, he may, either by day or night (but at night only 
in the presence of an officer of the peace) break open any part of 
the premises of such brewer or forcibly enter therein, and may 
break up the ground in or adjoining such premises, or any wail 
thereof, to search for such private or concealed pipe, or convovaiice, 
or vessel (d). 

If such officer (a) finds any such pi^ie or conveyance, he may enter 
any house in the possession of any other person into which such 
pipe or conveyance may load, and may break up any part of 
such house or premises to search for the vessel communicating 
with such pipe ((?). Every such pipe, conveyance, or vessel, and 
all beer, worts, or materials for brewing found therein must be 
absolutely forfeited, and the brewer incurs a fine of £100 (/). 

Any damage done in the Bcarch, if unsuccessful, must bo made 
good (g). 

391. Detailed regulations exist as to the use of sugar of any 
description, whether cane sugar, saccharine, glucose, or other 
saccharine substance, or extract or syrup, by a brewer of beer for 
sale, and a penalty of £50 is imposed for breach thereof (li). 


(<) Soo note (a), p. 17, ante, and note (r), p. 133, ante. 

(m) Inland Itevonuo Act, 16S0 (13 & 44 Viet c. 20), b. 28 (2). 
(w) Jhul.f H. 28 (3). 

Ibid., 8, 28 (4). 


See note (a), p. 17, ante, and note (r), p. 133, ante. 

Inland Revenue Act, 1880 (43 & 44 Viet. c. 20), s. 29 (11 
Ibid., 8. 29 (2). 

Ibid., B. 30 (1). 
e) Ibid., B. 30 (2), 

/) Ibid., 8. 30 (3). 

M 1 hid., B. 30 (4). 

(A) As to adding sugar to beer and adulteration of beer generally, see title 
Fooii AKD I)RU(iB, Vul. XV., p. 46 y OustuniB and Inland Keveiiue Act, 1886 
(48 Sl 49 Viet. c. 61), bb. 7, 8. 
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Sect. 6. — Offences hy Brewers other than Brewers for Sale. 

392. A paper in the prescribed form must be delivered by an 
officer (i) to every brewer, other than a brewer for sale, if chargeable 
to the duty on beer, and the brewer must, before commencing to 
brew, enter in the paper the quantity of malt, corn, and sugar 
which he intends to use in the brewing (j). 

The brewer must, on demand (i) by an officer, produce the paper 
for his inspection, and must not cancel, obliterate, or alter any 
entry in the paper, or make any entry which is untrue in any 
particular ( j). 

For any contravention of these provisions the brewer incurs 
a fine of £10 (/). 

393. A brewer, other than a brewer for sale, must only brew 
beer for his own domestic use, or for consumption by farm labourers 
employed by him in the actual course of their labour or 
employment (h). 

He may only brew on premises occupied by him, or, in case ho 
occupies a house of an annual value not exceeding ;£10, on 
promises gratuitously lent to him by a brewer other than a brewer 
for sale (1). 

Any brewer who contravenes either of the foregoing provisions or 
sells, or offers for sale, any beer brewed by him, incurs a penaltv 
of illO (m). ' 

Sect. 6. — Offences against Excise Regulatums as to Spirits. 

394. No person may, without being licensed to do so, or on any 
premises to which his licence does not extend, have or use a still 
for distilling, rectifying, or compounding spirits, or brew or make 
wort or wash, or distil low wines, feints, or spirits, or rectify or 
compound spirits (w). 

Any person who contravenes these provisions incurs for each 
offence a fine of AJ500, and all spirits and vessels, utensils, and 
materials for distilling or preparing spirits in his possession must 
be forfeited (o). 

395. A distiller who keeps or uses a still of which the body with- 
out the head is of loss capacity than 8,000 gallons must not keep 
or use ill his distillery at the same time more than two wash stills 
and two low wine stills (;/)• 

For every still kept or used in contravention of this provision 
the distiller incurs a fine of 1*100, and a further fine of 1*100 for 

(i) See note (a), p. 17, ante, and note (r), p. 1.33, ante. 

{j) lulaiul Uevoiiue Act, 1S80 (-IS & 41 Viet. c. 20), p. 32. ‘Prescribed” 
and “ appmved ’’mean respecliTely prescribed or approved bv tbe CommissioneM 
(ibid., ». 2); see also note (a), p. 17. ante, and note (r). p. 133, ante, 

! k) Inland Revenue Act, 18^0 (43 & 44 Viet. c. 20\ s. 34 (1), 

1) Ibid. s.34(2). ^ ' 

m) //>•</., 8. 34 (3). 

m) HpiriUi Act. 1880 (43 & 44 Virt. c. 21), a. 5(1). 

\p) Ibid., H. 5 (2) ; and see p. 168. post. 

(p) Spirit® Act, 1880 (43 & 44 Viet. c. 24), s, 7 (1). 
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every time that any such still is used ; and every still kept or used 
in contravention of this provision must be forfeited ( 7 ). 

396. There are general provisions, subject to certain exceptions, 
prohibiting proximity within a quarter of a mile between any 
premises used for distilling and a rectifier’s premises (r). 

397. No distiller («) or rectifier keeping a still (t) may carry on 
upon his premises the business of a brewer of beer, or of a maker of 
sweets, vinegar, cider, or perry, or of a relincr of sugar, or of a 
dealer or retailor of wine(«). 

No person may carry on the business of a distiller (a), or rectifier 
keeping a still (x) upon premises communicating otherwise than 
by an open public street or carriage road with any premises used 
by a brewer of beer, or a maker of sweets, vinegar, cider, or perry, 
or a refiner of sugar, or a dealer in or retailer of spirits (//), or a 
dealer in or retailer of wine. 

Any person who contravenes any of these provisions incurs a 
fine of £200 (a). 

398. A large number of detailed technical rules exist, for breaches 
of which distillers, rectifiers, and dealers and retailers are subject to 
specified penalties (^). 

399 . A distiller (c) or rectifier (d) may, on giving to the proper 
officer (c) two days’ previous notice in writing of his intention, 
specifying the vessel, utensil or pipe intended to be altered, moved 
or added, alter or move any entered vessel, utensil or pipe, or add 
a new vessel, utensil or pipe(c). 

Every such new vessel, utensil or pipe must be duly entered (/). 

A distiller who, without giving such notice, alters, moves or adds to 
the vessels, utensils or pipes on his premises after entry has been 
made thereof, or the capacity thereof has been ascertained by the 
proper officer, for each offence incurs a fine of £200 ig). 

The Commissioners (h) may permit any distiller (i) or rectifier ( 7 ) 
to fix and use, subject to such regulations as they prescribe, any 


) l^irits Act, 1880 (48 & 44 Viet. c. 24), s. 7 (2). 

) Uid., S8. 10, 87, 102. 

I lhid„ B. 11 (1). 

Ibid., 8. 68 (1). 

J Ibid., 8 . 11 (2). 

Ibid., 8. 88 (2). 

A similar less extensiye provision applies to dealers and retailors of spirits 
, B. 101 (1) ). 

' (a) Ibid,, 68. 11 (3), 88 (3). 

(b) See ibid., as. 14, 86, 96, and Sebed. L 
(cj Ibid., 8. 16 (1). 

(d) Ibid., s. 86 (a). 

(e^ “Proper officer*’ means the officer of the division or ride in which the 
busmesB of an excise trader is carried on, or in which anything is by the Spirits 
Act, 1880 (43 &44 Viet. c. 24), required to be done by, or ai^ notice to be given 
to, such officer, and includes a person acti^ as such officer, and also anv 
officer superior in matters of exdae to sach ofl£»r {ibid., s. 3 ; and see note (aj, 
p. 17. ante, and note (r), p. 133, ante). 
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vessel, utensil or fiiiing, in addition to or instead of any of those 
required by statute, and may from time to time withdraw any such 
permission. Tlfo statutory provisions apply to any such additional 
or substituted vessel, utensil or lilting as if its use were permitted 
or required (k). 

400. A fine of JC200 is provided in wide terras for any attempt 
on tho premises of a distiller, rectifier or dealer and retailer to 
defeat gauging (1). 

401. A distiller f///), rectifier 00, or dealer and retailor (o), who 
places, allixes or makes any cock, plu", pijic or opening in, on, to, 
into or from any vessel or utensil in contravention of tho Spirits 
Acts, 1880 (p ) ; or causes or procures any cover, fastening, cock, plug, 
pump or jiipc to be so made or used that any vessel or utensil may 
he employed, openeil, removed, filled or emptied in the absence of 
an ofticor, or as in any manner to avoid or defeat the security 
intended to be provided by that Act(p), for each offence incurs a 
fine of X‘500 (m), 

402. There are provisions for entry, with full specified details of 
houses, rooms, utensils, and vessels, both by a distiller and by 
a rectifier, and penalties are imposed for broaches of these 
provisions (<?). 

403. A distiller must not distil spirits except from wort or wash 
brewed or made in his distillery (r). 

If a distillcsr has in Ins possession any wort, wash, low wines, feints 
or fermented liquor not brewed, made or distilled in his distillery 
he forfeits them, and also incurs a fine of X2U0(8). 

404. A distiller must not, without the consent of the Commis- 
sioners (t), remove any sugar from the place entered as a sugar store, 
except for use in the manufacture of spirits (»)* 

Not less than four hours before removing any sugar for this 
purpose he must give the officer in charge of the distillery written 
notice, specifying the time of the intended removal and the quantity 
to be removed (r). At the time so specified the distiller must 
convey tho specified sugar immediately from the sugar store to the 
mash tun or other entered vessel, to be there immediately used in 
the manufacture of spirits (tr). lie must forthwith deposit again in 
tho sugar store all sugar so removed and not so used (x). A distiller 


(A-) Spirits Act, 1S50 (-13 & 44 Viet c. 24), b. 16. 

{l) Ibifl.t 89. 17, SO (c), 96 (a), 

(m) 1 bid., 8. 18. 

(fi) Ibid., 8. 86 (d), 

(o) 1 bid., B. 96 (b). 

Ip) 43 & 44 Viet c, 24. 

{p Ibid,, 88. 19, 86 (e) ; as to the application of those provisiona to a dealer 
and retailer, see ibid,, b. 96 (a). 

g Jbid,, e. 22 (1). 

Ibid., B. 22 (2); and aee p. 158, poit. 

See Spirits Act, 1880 (43 ft 44 Viet c, 24), b. 3, and note (a), p. 17, anU, 
lote (r), p. 133, ante, 

(ti) SpiriU Act 1880 (43 ft 44 Viet c. 21), s. 23 (i). 

(v) 

Ibid,, 8. 23 (3). 

(•) /M., 1.83(4^ 
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who contravenes these provisions for each offence incurs a line of 

£50 (?/). 

405. A distiller (a) or recti licir (/>) must not mash any materials, 
or brew, or make wort or wash, or use a still, between 11 p.m. 
on Saturday and 1 a.m. on Monday. A distiller who contravenes 
this provision incurs a fine of ^*50 (it). 

406. The periods of brewing and distilling (r), and mode of 
distilling (d), are provided for in detail, and contravention of the 
statutory provisions relating thereto entails aline of X‘500(c), or 
£200 (d) respectively. 

407. Every distiller must, at least six days before beginning 
to brew wort, or, if ho has discontiniKul brewing wort for more than 
one month, before recommencing to brow wort, give the proper 
officer (c) a written notice specifying the day on which ho intends 
60 to hi’ow or recommence browing {/). 

If a distiller contravenes this provision, or if any wort or 
wash is found in the distillery or j)ossession of a distil l(;r 
before the required notice, or before the day si>ociliod in the noti<*e 
given by him, or if there is found in his possession any wort or 
wash which he may not lawfully have in his possession, he for 
each offence incurs a fine of £200, and forfeits all w’ort or wasli so 
found (g). 

408. A distiller must at least four hours before ho mashes 
any materials or brows for making wort give the officer in 
charge of the distillery written notice specifying tlie day and hour 
when the mashing or brewing is to bo commenced. If a distiller 
mashes or brews without giving such notice ho incurs a line of 
£50 (h). 

409. All wort must be collected into the fermenting hack within 
eight hours after it has begun to run into the back (i). Immediately 
after the wort is so collected the distiller must deliver to the ofiieor 
in charge of the distillery a w'ritten declaration specifying the 
number of the back in which the wort is contained, the gravity or 
(if yeast has been added) the original gravity of the wort, and the 
quantity thereof as measured by the number of dry inches, that is 
to say, by the number of inches between the dipping place of the 
back and the surface of the wort contained therein (j). 

If a distiller makes'default in complying with these provisions, or if 


iy) Spirits Act, 1S80 (43 & 44 Viet. c. 24), s. 23 (6). 

'a) Ibid., B. 24. 
h) Jhid.,s.SG(i). 
c) Ibid., 8. 25. 

[d) Ibid., 8. 38. 

e) See note (a), p. 17, ante, note (r), p. 133, ante, and note (f), p. 147, ante, 
/) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 26 (1). 

(p) Ibid., 8. 26 (2) ; and see p. 158, poet. 

(h) Spirits Act, 1880 (43 & 44 Viet. c. 24), B. 27. 

(0 IhvL, 8 . 28 (1). 

(i) i6td.,s.28(2). 
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the decIanitioM delivered by him contains any untrue Statement, I;fl 
for eiwdi offence incurs a fine of JC200 (A ). 

If after the declaration has been delivered, or after an officer has 
taken account of the gravity or quantity of the wort or wash in a 
fermenting hack, the gravity of the wort be found to exceed the 
gravity therein specified, or the quantity of the wort or wash be 
found to excec^d by 5 per cent, the quantity of wort therein specified, 
tlie distiller incurs a fine of £200, and, if an account has been 
taken, there arc special provisions as to cliarging duty (/). 

If the original gravity of any wort or wash exceeds by more than 
two degro(JS the declared gravity thereof, the distiller incurs a fine 
of £200, and a further fine of 6</. for every gallon of wash contained 
in the vessel from which the sample was taken {m). 

410. A distiller must not add 3 *eaHt or other matter capable of 
causing fermentation to wort or wash in any vessel except a 
fermenting hack. A distiller who contravenes this provision incurs 
a fine of £200 (a). 

411. It is an offence to deal with the 3 ^cast except in specified 
ways (o), or to make or use bub or any other composition for pro- 
moting the fermentation of wort or wash except in stated ways 
and after giving a specified notice (j^, and provision is made as 
to refilling bucks during the brewing period (q). 

412. When the whole of the wort or wash made in a distillery 
during one brewing period is collected into the fermenting hacks or 
into the fermenting backs and wash charger, the distiller must give 
tlie officer in charge of the distillery a written declaration to that 
effect {/•). 

If the declaration is untrue in any particular, or any still in the 
distillery is used before the expiration of two hours after the delivery 
thereof, the distiller incurs a lino of £200 (.s). 

413. At the ctkI of every distilling period the distiller, or the 
principal manager of the distillery, must sign and deliver to the 
proper officer eO a return in the prescribed form, specif^'iug the 
quantity of each description of material used in maldng wort or 
wash during the brewing and distilling period, the quantity of wort 
or wash decreased or distilled during the period, the quantity of 
spirits computed at proof produced during the period, and the 
quantity of feints remaining at the end of the period. 

If the distiller fails to make the return, or if the return is untrue 
in any particular, he incurs a fine of £200 {b), 

k) Spirits Act, 1880 (43 & 44 Yict. c. 24), 8. 28 (3). 

/) Ibid , bs. 29, 30. 
m) Jhid., 8. 30. 

«) Ibid., e. 31. 

o) Ibid., 8. 32 ; ReTenue Act, 1898 (61 & 62 Viet. c. 46), s. 14 (6). 

p) Spirits Act, 1880 (43 & 44 Yict. c. 24), s. 33. 
a) Ibid., 8. 34. 
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414. For the purpose of testing the quantity of spirits at proof 
in an^ wash by distillation, the proper officer may require any 
charger or receiver in a distillery to be emptied and cleaned, and any 
quantity of the wash to be distilled, and the produce to bo convoyed 
into the charger or receiver. For this purpose all persons in the 
employ of the distiller must, on request and on reasonable notice, 
provide the officer with assistance and fuel (c). All low wines, 
feints, and siurits so distilled and coiivovod into a chargor or 
receiver must be kept therein unmixed witli any other thing until 
the officer has taken an account of the quantity and strength 
thereof (d). 

If a distiller contravenes any of these provisions he incurs a fine 
of £200 («). 

If the quantity of proof spirits produced from the wash exceeds 
a certain standard the distiller incurs a tine of £200, and, in 
addition, of Cd. for every gallon of wash from whudi the wash so 
distilled was taken ( /). 

415. There must not be mixed with or added to any low wines, 
feints, or spirits in a distillery any substance which cither increases 
the gravity thereof, or prevents the true strength thereof from 
being ascertained by Sykes’s hydrometer (</). 

If this provision is contravened, the distiller for each offence 
incurs a fine of £200, and all low wines, feints, sjurits and mixtures 
with respect to which the offence is committed are forfeited (A). 

416. Detailed regulations are made in respect of bringing spirits 
into a distiller’s store, the attendance of the officer in charge of the 
store, filling spirits in the store into casks, removing spirits from the 
store at particular strengths, and in particular quantities, casks 
being full or on ullage, the time for removal of spirits from the 
store, and the striking of a l)alanco of account by the proper 
officer (0 ; and penalties are provided for the contravention of these 
regulations (?). 

417. An account of the quantity of spirits in the store must be 
taken from time to time, and penalties are imposed in case of 
excess or deficiency 

418. In the case of a distiller’s warehouse or of an excise ware- 
house, the distiller or the pro[)ri(£or or occupier must, to the satis- 
faction of the Commissioners (A), provide accommodation at the 
warehouse for the ollicer in charge thereof, subject on default to a 
fine of 1*50 (/). 

(r) SpiriU Act. 18S(» (l.'l & 41 Viet. c. 21), n. 40 (1). 

{d) / Wrf., «. 40 (2). 

>) rhiii, 8. 40 (;{). 

’/) ///iV/.. 8. 40(1). 

41 (I). 

h) Ibid., 8. 41 (2); aiwl see p. 1.08. 

(t) Spirits Act, 1880 (4:{ & 44 Viet. t-.. 24), s. 4.1. As to the definition of 
“proper officer,” seo note (f), p. 117, a?dr ; koo also not<- (o), p. 17. anU, and 
note (r), p. Ill, antr, 

(;•) SpiritM Act, 18S0 ( IC & 41 Virt. e. 21), s. 4 L 

ik) As to the OommiHsioiiers, see n.»te ni), p. 17, anff. 

[1) Spirits Act. 18S0 (4.1 & 44 Vut. c. 24), s. &l. “ Warehouse” means any 
warehouse approved or provided for the deposit of spirits. iJistiller'i ware* 
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419. A receipt in a prescribed form must be given by the 
autliorised ofiicur of customs for spirit ware) lo used in a customs 
wareliouse, and for the deduction, from the quantity of spirits for 
which the distiller is chargealde with duly, of the quantity of spirits 
warehoused. If a distiller or any other person produces a receipt 
purporting to express that spirits have been warehoused in a 
customs wiireliouse, which receipt is untrue in any particular, he 
incurs a line of £200 (m). 

420. All casks warehoused must be arranged and stowed in 
such manner that access can bo easily bad to each cask. If a 
distiller or tlie proiirietor or occupier of a warehouse fails to comply 
with this provision lie incurs a lino of £5 (a). 

421. ^J’lie proprietor of spirits w^arehoused in a distiller’s or 
excise warehouse may, in accordance with the prescribed regula- 
tions, vat, blend, or rack them in the warehouse, eitlier on jiaymentof 
duty or otherwise. Every ca.sk containing racked or blended spirits 
must be marked and kept marked in the jirt^.scribed manner by the 
proprietor, subject on default to a line of £50 (o). 

422. Special provisions are made as to racking spirits on which 
duly has been pai<l, and a penalty is imposed upon any excess (p). 

423. A rectifier keeping a still must not have in his posses.sion 
any wort, wash, fermented liquor, or materials capable of being 
distilled into low wines or spirits (</). 

No rectifier whatever may distil or extract low wines or spirits from 
any material except spirits, or have in his possession any s[)irits for 
which he has not roceivod and delivered to the proper officer (a) a 
jieriiiit or certificate, or have in his po.ssession any foreign spirits, 
except for the purpose of being rectified or compounded by him 
as spirits of wine or as British compounds (q). 

If a rectifier contravenes Iheso provisions he for each offence, 
in addition to any other penalty, incurs a fine of £500, or, at the 
election of the (kiinmissioners (r), of 20s. for every gallon of wort, 
wash, fevmenied liquor, or other materials or of the low wines or 
spirits in respect of which the offence is committed (q). 

If a rectifier is convicted more than once of any such offence his 
licence becomes voiil, and he is, during three years from tlie date 
of the conviction, incapable of holding a licence as a rectifier {q). 

424. Strict regulations are made as to what a rectifier is to 
do on recei])t of any spirits, and penalties are imposed on their 
contravention [h\ 

houso*’ moans an iipprovo^l warehouso on tho promises of a di.stiller. 
warehouse” itio.ins a waielumse approved or proviiled by the CommLssioners 
(se<' iioto (fl), p. 17. autf, and note (r), p. ISIi, uu/r) us a jroneral warehoUftO for 
tho doi^Mtsit of sjarit^ (."^pirit-i Act, l^bO (lo & 44 Vkt. c. 24 J, 8. U), 

(m) //«</., 8. oS (7), (S), (y). 

fn) /Wi/., 8. GO. 

(o) Ibid., 6. (»4. 

(p) I bid., 8. 

(vj Ibid., 8. 8t». 

iri As to tho i’tunmissiuncrs. see note (<i\ p. 17, ante. 

(aj Eor the delinition uf “ projar otlioer,” soo note (f), p. 147, ante; see also 
note (ti), p. 17, coi/r, and note (r), p. 1G2, aote. 
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425 * There are detailed rules as to pipes, cocks, char^iiij^ the Rkct. f». 
still, and many other similar matters, and penalties are provided for Offences 
contravention thereof (c). against 

426 . An ollicer may take a sample of the contents of a still of a « 

rectifier at any time before it has he^»an to work, or after it lias p?® 

ceased working, and if there is found in the still any wine or wash 

put into or mixed with low wines, feints, or spirits, *tho rectifier, in Rules as to 

addition to any other penalty, incurs a lino of £500 W). roctifiors, 

A •/» 1 Mixing wine. 

427. A rectifier must not send out any spirits except British Quantity of 
compounds or spirts of wine, and must not send out any British spiritaBcnt 
compounds or spirits of wine in less quantity tlian two gallons, p^ctito 
under a penalty of £50 ; and all spirits sent out in contravention 

of this provision, together with all horses, cattle, carriages, and 
boats made use of in conveying tlie same, must he forfeited (r). 

428 . Provision is made for taking from time to time an account Rxenm or 

of the spirits in the stock of a rectifier, dealer or retainer, and of 

penalties are imposed for any excess or deficiency discovered (/). 

429 . There must be legibly cut, branded, or painted with oil Marking 
colour on some consiiicuous part of every fixed cask or other vessel 

used by a dealer or retailer for holding sjurits in stock, and on the 
outside of both the ends of every movable cask used by him for 
keoi»iiig or delivering spirits, the number of gallons which the 
cask or vessel is capable of containing (/;). 

Every cask or vessel which does not bear the capacity thereof so 
cut, branded, or painted must be forfeited witli the contents, and 
the dealer or retailer incurs a fine of £50 (h). 

430 . Where the strength of any spirits forming jiart of the Marking 

stock of a dealer or retailer cannot lie ascertained by Sykes’s of 

hydrometer, the dealer or retailer must, on being so required by an 

officer (i) I cause the quantity and strcngtliof tlio spirits to be legibly 
marked and kept marked on tho outside of tho cask or vessel 
containing them (,/). 

Every cask or vessel not complying with this provision or found 
to be untruly marked, must be forfeited with the contents, and the 
dealer or retailer for each offence incurs a fine of £50 (j). 

But a cask or vessel is not deemed to be untruly marked if the 
strength denoted by the mark corresponds with that expressed in 
the permit or certificate with which the spirits were received into 
stock, and no alteration has since been made in the spirits (.;). 

431 . A distiller must not be licensed to carry on the businoss of Distiller 
a dealer upon any premises within two miles from his distillery 
unless those premises are first approved by the Commissioners (A), 

i c) Spirits Acts, 1880 (43 & 44 Viet. c. 24), 8. 91, and Sched. III. 
c/) //ytW.,s. 92. 

e) 8. 93 ; and soo p. 158, 

/) Spirits Act, 1680 (43 & 44 Viet. c. 24), ss. 94, 103 (2). A8 to diBtillora, 

806 pp. 146 et ieq,, ante, 

(g) SpiritB Act, 1880 (43 & 44 Viet. c. 24), s. 98 (1). 

(A) Jlnd,, 8. 98 (2). 

(t) See note (r), p. 133, ante. 
m Spirits Act, 1880 (43 & 44 Viet. c. 24), 8 . 99. 

Ik) Ibid,, 8. 100. For the definition of ** Commissioners,** see ibid,, s. 3 ; see 
also note (a), p. 17, ante, and note (r), p. 133, ante. 
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iNTOXICATiNO LiQtJORS. 


8bct. 8. 
Offences 
affainst 
Excise 
Regulations 
as to Spirits. 

tion with 
(liHtincr'M 
prcmiMss. 


Restriction on 
sale by 
retailer. 


Removing! 
spirits with- 
out a permit. 


If a distiller carries on the business of a dealer on any approved 
premises within two miles from his distillery, no spirits must be 
removed from such promises unless accompanied by a permit, and 
if any spirits are removed without a permit he incurs the same hne 
and forfeiture as if tlie removal had been from his spirit store (1). 

432. A retailer must not be concerned or interested in the busi- 
ness of a distiller, or of a rcctilier keeping a still, carried on upon 
any premises within two miles from the premises on which he is 
licensed to carry on the business of a retailer (?n). 

If a dealer or retailer contravenes this provision, he, for each 
ofTeiice, incurs a line of £‘200 00* 

433. A retailer must not, unless he is also licensed as a dealer, 
sell, B(Uk 1 out, or deliver spirits to a rectifier, dealer or retailer, or 
buy or receive spirits from another retailer, not being also licensed 
as a dealer (o). 

A d(‘}ilor or retailer must not receive, send out, or have in his 
possession any British spirits (;>) of any strength exceeding that at 
which a distiller may send out spirits of the like denomination (q). 

If a dealer or retailer contravenes these provisions he, for each 
offence, incurs a fine of £50, and in case of the spirits being of 
unlawful strength they must be forfeited (r). 

434. No sinrita may he sent out or delivered from the stock of 
a dealer unless accompanied by a certificate, except spirits not 
exceeding in quantity one gallon at a time sold by him under an 
additional licence or a licence to retail to a person not being a dealer 
or retailer (»). No spirits exceeding in quantity one gallon of the 
same donomination at a time for the same person may be sent out 
or delivered from the stock of a retailer unless accompanied by a 
certificate (u)- Except as thus provided, no spirits exceeding the 
quantity of one j^allon of the same denomination at a time for the 
same person may be sent out, delivered, or removed from any one 
place to a\iy other place unless accompanied by a permit (6). 

All spirits found to have been sent out, delivered, or removed, or 
in the course of being sent out, delivered, or removed, in contraven- 
tion of these jirovisiona, together with all horses, cattle, carriages, 
and boats made use of in conveying the same must he forfeited, 
and every person in whose possession the same are found incurs a 
fine of i‘100, or at the election of the Commissioners of Inland 
Be venue or the Commissioners of Customs and Excise a fine equal 
to treble the value of the spirits (r). 


(1) Spirits Act. 18S0 (-13 & 44 Viet. c. 24), s. 100. 

(tn) Ildfi., 8. 101 (2), 

\n) Ihid., 8. 101 (3). 

(o) Ibid,, 8. 102 (2). 

(p) That is, spiriU liable to a duty of excise {ihid.^ 8. 3). 
is) Ibid,, 8. 102 (3). 

(r) Ibui., 8. 102 (4). 

(j) Ibid., 6. 105 (5). 

\a) Ihid., a 105 (6). 

Ibid., 8. 105 (7). Ab to obtaining a pennit, and the form of it, see ibid,, 
. *106 

(c) /6id.. a. 105 (8) ; and fee note (a), p. 17, ante, and note (r), p. 133, 
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The onus of proving that spirits correspond to the description in 
a permit or certificate is cast upon the claimant of the spirits, and 
has to be discharged by export evidence in a particular way (^f). 

435. Failure to obtain a permit or to comply with the conditions 
laid down, or its improper use, renders the oflender liable to a fine 
of £500 in addition to any other penalty or forfeiture {c). 

If a beerhouse-keeper, having been asked by a third person to got 
him two gallons of rum from an hotel-keeper, receives the rum 
from the hotel-keeper without a certificate and sends it on to tlie 
third person without a permit, he is guilty of removing spirits 
without a permit (/). 

If any distiller, rectifier, dealer, or retailer is convicted of an 
offence against these provisions ho forfeits his licence, and no new 
licence must bo granted to him for the remainder of the year for 
which such forfeited licence would have been in force (//). 

436. There are detailed provisions ns to keeping and using a cer- 
tificate book(/i), removing spirits without a certificate (/), fraudulent 
use of certificate (/i), cancellation and delivery up of certificates and 
permits (/), keeping and using a stock hook (m), and offences relating 
to certificate books and stock books (?/), and many other cognate 
matters (o). 

437. If any person knowingly buys or receives, or has in his 
possession, any spirits after they have bocii removed from the place 
where they ought to have been charged with duty, and before the duty 
payable thereon has been charged and paid or secured to he paid, 
or the spirits have been condemned as forfeited, ho forfeits tho 
spirits and incurs a fine equal to treble the value of the spirits (/;). 

438. A person incurs a fine of £500 if he assaults an officer 
acting under the Spirits Act, IHftOfr/), or any person acting in his 
aid, or any person who has discovered or given, or is about to 
discover or give, information or evidence against, or has seized, or 
isk bringing to justice, any offender against that Act, or any person 
who has seized or is about to seize or examine any goods as 
forfeited under that Act, or forcibly opimses the execution of any 
of the powers given, or being armed with an offensive weapon, or 
in a violent manner, rescues an offender arrested or goods seized 
under that Act, or prevents the arrest of any such offender or 


((/) Sjn'rits Act, ISSO (43 & 44 Viet c. 24), 8. 105 (9). 

(f) 7W., 8. 107 (1), (2). 

(/) /.erge V, Jenniwjs (1898), 79 h. T. 300. Tho beerhouse -keeper and hutel- 
keeper were brothers. 

{g) Spirits Act, 1880 (43 & 44 Viet. c. 24), 8. 107 (2). 
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Intoxicating Liquors. 


Sect. 6. 
Offences 
against 
Excise 
Regulations 
as to Spirits. 

Obstruction of 
ofbccrs. 


seizure of any such goods, or offers or threatens to oppose the 
execution of any of the powers given by that Act (r). 

439. If any person himself, or by any person in his employment, 
obstructs, hinders, or molests an officer of inland revenue or an 
officer of customs and excise in the execution of his duty, or any 
person acting in the aid of any such officer, he incurs a fine of 
£200, and, if the offender is a distiller, the Commissioners may, 
upon his conviction, suspend or revoke his licence («). 


Neglect of 440. If any officer of the peace wilfully refuses or neglects to 
duty by officer aid in the execution of the Spirits Act, 1880 (<), he, on summary 
of the peace, conviction, incurs a fine of £20. 


Grogging 441. A person must not subject any cask to any process for 
•pirit casks. piu poso of extracting any spirits absorbed in the wood thereof, 
or have on his premises any cask which is being subjected to any 
such ])roceB8, or any spirits intentionally (a) extracted from the 
wood of any cask (h). 

If any ])erson contravenes these provisions, he for each offence 
incurs a lino of £50 (r). 

All spirits extracted in contravention of these provisions are 
deemed to bo spirits unlawfully kept or deposited, and every cask 
which is being subjected to such process, or which, being upon 
premises upon which spirits so extracted are found, has been sub- 
jected to any such process, is forfeited {d). 


SiJCT, 7. — Legal Proceedings and Penalties, 

SuH“Skc1\ 1, — Under Licensing {Cou8oliila(io7i) Act^ 11)10, and lie/reshnwit 
Jfonses Adt ISOO. 

. 442. Except as otherwise expressly provided, every offence under 

proceedings, i,i(, musing (Consolidation) Act, imO(f), may be proseculed, and 
every fine and forfeiture may be recovered and enforced, in manner 
provided by the Summary Jurisdiction Actsi/). 

Any officer appointed by the Commissioners of Customs and 
Excise may sue for any penalties under the Licensing (Consoli- 
dation) Act, 1910 ((.*), and when so sued for any fines whicli may be 
recovered must be applied in the manner in which excise penalties 
are for the time being ai)plicahle by law (;/). 

All forfeitures inu.st be sold or otherwise disposed of in such 
manner as the court directs, and the proceeds of such sale or dis- 
posal (if any) must he applied in the like manner as fine.s, but the 
court may direct that such proct^eds may be ai)plied in the first 

(rj 8i)iril8 Act, 1880 (43 & 44 Viet c, 24), s. 150. 

14) Joid., ». 152 ; uiui bee ii^to (a), p. IT, aw/c, niul noto (r), p. 1,3:1, ante, 

{t) 43 & 44 Viet. c. 24, e. 153, As to officers of tbo pence, see title Police. 
As to orders of e»mi*ts of sumtiiary jurisdiction, see title MAGlSTliA.T£S. 

(a) Itohinson Uroihers v. Itiron, [1903J 2 K B. 701. 

(5) Finance Act, 1808 (01 & 02 Viet. c. 10), s. 4 (1). 

\\ lhid,,^A{^l). 

W IhiJ., s. 4 (:i). 

U) 10 1'ldw. 7 & 1 Gou. 6, c. 24. 

(/) 8. 00 (I). As to the Summary Juii.sOiction Acts, see note (r), 

p. 87, ante, and title Maoistmatk.s. 

(g) Licensing (I’uusoUdaUtm) Act. 1010 (10 K<Iw. 7 A' 1 Geo. 5,c.24).8, 103(1), 
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instance in paying the expenses of and incidental to any search and 
seizure \v’hich resulted in such forfeiture (/<). 

Where fines imposed by a court of summary jurisdiction for 
offences under the Licensing (Consolidation) Act, 1910 (i), or the 
Licensing Acts, 1828—1900, are not carried to the pension fund 
of the police area in which the offence is committed (i), the court 
imposing the fine may direct any part, not exceeding a moiety, of 
the fine to be paid to that pension fund (k). 

Fines and forfeitures are not, for the purpose of any Act 
respecting the application of such penalties, or the costs, cliarges, 
and expenses attending proceedings for recovery of such penalties 
or of forfeitures, deemed to be penalties under any Act relative 
to excise (/). 

443. If any person feels aggrieved by any order or conviction 
made by a court of summary jurisdiction, ho may appeal therefrom 
to quarter sessions (in), 

Detailed provision is made for an appeal to quarter sessions 
against a second or third conviction for offences under the liefresh- 
ment Houses Act, 18G0 (n), 

444. For all the ])urposos of the Licensing (Consolidation) Act, 
1910 (o), any pier, quay, jetty, mole or work extending from any place 
within the jurisdiction of any licensing justices or court of summary 
jurisdiction into or over any part of the sea, or any part of a river 
within the ebb and flow of tiie tide, is deemed to be within the 
jurisdiction of such justices and court (/>). 

For the purpose of jurisdiction in any proceeding under that Act, 
any water or river which runs between or forms the boundary of 
two or more licensing districts, or of the jurisdiction of two or more 
courts of summary jurisdiction, is deemed to be wholly within eacli 
of those licensing districts and the jurisdiction of each of those 
courts (p). 

445. Where the holder of a justices* licence is convicted of any 
offence against the Licensing (Consolidation) Act, 1910 (o), the court 
may not, except in the case of a first offence, impose a penalty 
less than a fine of 20^., or in cases where any other Act makes 
provision for a minimum penalty, less than the minirnura penalty 
so provided (q). 


Sbot, t. 
Legal 

ProceedingB 

and 

Penaltiei. 


Appeal 


Jurisdiction. 


Peuallf. 


(h) Licensing (Ccnsolidutioii) Act, 1010 (7 Edw. 7 & I Geo. 6, c. 21), s. 106. 

! •) 10 Edw. 7 & Geo. 6, c. 21. 
j) Police Act, IfSlM) (60 & 5*1 Viet. c. 46), s. 10. 

It) Licensing (Consolidation) Act, 1010 (10 IMw. 7 & 1 Geo. 5, c. 24), s. 101. 
0 8 . 100 ( 2 ). 

(m) Ibid.t ss. 00 (2), 112 (2); as to the effect of this provision, see pp. 78 
it sea., ante, 

(n) 28 & 24 Viet. c. 27, sa. .84, .86, 30, which are rejieuled bo far as they redate 
to the sale of intoxicating li(|uortf or any offences cfjuuccted therewith (see 
p. 133, ante). 

(o) 10 Edw. 7 & 1 Ooo. 5, c. 24. 

(yO IbuL, 8. 107 (1). (2). Nothing in these provisions limits any jurisdiction 
whicn licensing justices or a court of summary jurisdiction have by virtue of 
the Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 40), s. 46, or otherwise 
(Licensing (Consolidation) Act, 1010 (7 bidw. 7 & I Geo. 6, 24), s. 107 (3)). As 
to courts of suiiiuiary juiisdictiou, sf« title MaoiSTKATES. 

(y) Licensing ((‘oiiwdidatioio Act, 1010 (10 bilw. 7 4 1 Geo. 6, c. 24) 
s. lOO; and see Osborn v. Drotbera (1806), 76 L. T. 60. 
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Act, 1705. 
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The justices before whom any person is convicted of any 
offence against the Refreshment Houses Act, 1860 (r), may mitigate, 
if they see cause, any penalty incurred for such offence, provided 
that where any conviction takes place on any information exhibited 
under the laws of excise such penalty must not be mitigated to any 
sum less than one-fourth part thereof (s). 

446. A conviction under the Licensing (Consolidation) Act, 
1910 (t), is not, after five years from the date of the conviction, 
receivable in evidence against any person for the purpose of 
subjecting him to an increased fine or to any forfeiture {u). 

No conviction or order made in pursuance of that Act, originally 
or on appeal, relative to any offence, penalty, fine, forfeiture or 
summary order, can be quashed for want of form, or if made by 
a court of summary jurisdiction, be removed by certiorari or other- 
wise, either at the instance of the Crown or of a private party, into 
any superior court (r). 

Costs may be given for or against the Crown upon an informa- 
tion (?r). 

Sub-Sect. 2. — Under Sale of Beer Art, 1795. 

447. If it is proved to the satisfaction of the justices before 
whom any person is convicted of any offence against the Sale of 
Beer Act, 1795 (or), that such person has not before been convicted of 
any offence against that Act, such justices may mitigate and lessen 
the penalty thereby imposed in case of such first offence but not 
otherwise, so that the penalty so mitigated and lessened shall not 
be less than £10 (y). 

All penalties within the Sale of Beer Act, 1795 (ar), must be sued for 
and determined within six months after the offences are committed (^). 

Sub-Sect. 3 . — Under Spirits Act, 1880. 

448. Where any spirits or goods are forfeited under the Spirits 
Act, 1880 (a), they may be seized by an officer of inland revenue or 
an officer of customs and excise (h). 

Where any spirits or materials for making spirits are forfeited 
under that Act (a), all casks or other utensils containing the same 
are also forfeited. 

Where any spirits are forfeited by an excise trader, the Commis- 
sioners may take from his stock, instead of the spirits forfeited, the 
same quantity of any other spirits (r). 

M 23 & 24 Viet. c. 2T, ^ ’ 

(<) UmL, 8. 3.3, which is repealml so far as it relates to the sale of intoxicating 
liquors or any otTciices cciinwtml thorowith. 

ti (i) 10 Kdw. 7 & I Goo. 6, c. 21. 
lu) Ilnd,, 8. 101. 

(v) IM,, s, 102. 

Thomie V. jyiie/iartl, [I90;j] I K. B. 209. 

35 Qeo. 3, c, 113. 

e. 14; compare Summary Jurisdiction Act, 1879 (42 43 Viet 

8. 4. 

s) Sale of Boor Act, 1795 (35 Oco. 3, c. 113), s. 10. 
a) 4li it 44 Viet. c. 24. 

bj IhiiL, jw. 3. 154 ; and see note (a), p. 17, ante, and note (r), p. 1.33, ante, 
f) Spirits Act, 1680 (43 & 44 Viet. c. 21), s. 154. ** Excise truuer *' means any 
aeraon carrying on a tuaiueiis subject to any of the regulations ol the SpiriU 
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449 . On the commission of any offence against the Spirits Act, 
1880(</), the offender who, before any information is lodged against 
him in respect of the offence, first discovers and informs against 
any other offender, must, on the conviction of the persc^i against 
whom the information is given, be discharged and acquitted from 
all penalties or disqualification to which at the time of giving the 
information he may bo liable by reason of the offence coiumittod 
by him (e). 

450 . Any fine for any offence against the Spirits Act, 1880 (d), may 
be sued for and recovered, and any goods, chattels, or commodities 
forfeited under that Act may be returned for condemnation and 
condemned in the manner provided by law for the recovery of fines 
and penalties and the condemnation of goods forfeited under any 
Act or Acts for the time being in force relating to the revenue of 
excise or customs (/). 

451 . The several entries, notices, declarations, books, accounts, and 
returns under the Spirits Act, 1880 (d), must be in the prescribed 
form. But in any proceeding against an excise trader for an offence 
against that Act any notice given or declaration made by him or 
on his behalf is valid as against him, notwilhstanding any imper- 
fection or defect in the form thereof, or in the giving, making, 
or service thereof Qi). 

Where any enactment or document refers to any Act or enact- 
ment repealed by the Spirits Act, 1880(d), it is to be construed 
as referring to that Act, or to the corresponding enactment of 
that Act (//). 

Part XVII.— Habitual Drunkards and 
Inebriate Homes. 

Sect. 1. — liet reals, 

SuB-SEcrr. I,— The lietreat, 

452 . The local authority may, subject to any conditions which 
it deems fit, grant to any applicant, or to two or more persons 
jointly, a licence for any period not exceeding two years (i) to keep 
a retreat; and may, from time to time, revoke or renew such 
licence. The application and licence must be in the prescribed 

Act, 1880 (48 & 44 Viet c. 24), and includes a maltster who makes malt duty 
free for distillation and any proprietor or occupier of an excise warehouse {ihid,, 
B. 3). As to the Commissioners, see note (a), p. 17, ante, and note (r;, p. 133, 
arUe. 

(d) 43 & 44 Viet. c. 24. 

(e) Ibid,, B. 155 (1). 

(f) Ibid., s. 156. 

(g) Ibid.f 8. 157. 

(A) Ibid., 8. 161. 

I t) Inebriates Act, 1898 (61 & 62 Viet. c. 60), s. 15. As to the local au^ority, 
see note (A), p. 160, potl, Mo licence may be ^ven to any person who is liceus^ 
to keep a house for the reception of lunatics (Habitual Drunkards Act, 1879 
(42 & 43 Viet. c. 19), s. 7). As to lunatics, see title LuNAiics and Pekbons 
OP Unsound Mind. 
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Sect. 1. 
Retreats. 
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Dppnty. 


of 
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Retreat 
iHiooining 
untit for 
babiiation. 


form (.;*) or to tlic like elTcct. One at Itast of ilio licensees must 
reside in the retreat and be reHi>()nsil)le for its management. A 
duly qualified medical man must be employed as medical attendant 
of such retreat, provided that when the name of the licensee 
is on the medical register ho may himself act as such medical 
attendant (Ic), 

Subject to the approval of the local authority granting the licence 
a licensee may from time to time aj)])oint a deputy to act for him 
during liia lemporary al sence, and such deputy during the absence 
of the licensee lins and exercises all )Kn\ ers, and is subject to all 
the duties, disahililies, prohibitions, and i)eiialtie6 imposed upon 
the licensee (/). ].Jut the deputy may not act for the licensee for 
more than six weeks in any one year(wi). 

453. If the licensee of any retreat becomes incapable from 
sickness or otherwise of keeping sucli retreat, or dies, or becomes 
bankru]it, or lias bis alTairs liquidated by arrangement, or becomes 
mentally incapable or otherwise disabled, the local authority, by 
writing umhir hand, indorsed on the licence, may, if it thinks lit, 
transfer the licence to another person (u). 

454. If any retreat becomes unfit for the lial)itation of the 
persons detained therein, or otherwise unsuitable for its purpose, 
the local authority or the inspector of retreats (o) must, l)y order 
signed by tlie ch'rk of the local authority or ))y the inspector as the 
case may he, order their discharge from such retreat on a day to 
be mentioned in the order (p). 

The licensee must in such case, with all practicable speed, send 
by post a copy of such order to the person by wliom tlie last pay- 
ment for each person so to be removed from the retreat was made, 
or one at least of the persons wIjo signed the statutory declaration 
that the applicant for admission to the retreat was* an habitual 
drunkard (p). 


{j) Fonns peso lilted by SeiTotnry of State under Inebriates Aet, ISIKS (Gl & G2 
Viet. e. GO), h. 20 ^2), in Hub^tI1utlou for Fonns Nus. 1 and 2 in the Ilubitual 
l>runkard8 Act, 187a ^-42 & 4a Viet, c. HM, Sched. II. For foiTins of application, 
liconeo. renewal and revocation, see Kneyelopiedia of Foims and Precedents, 
Vol. VI., pp. ol 1 ft «f<7, 

[k) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 6. The “local 
authority” and tho clerk of the local authority are, in a borough, the 
borough coun<‘il and tho town clerk, and elsewhere, ‘the county council and the 
clerk of tho county eouucil ie.sj»eclively, and a county eouueil may delegate any 
of its powers as sueh bK*ul ttuth(»rity to a comujittoe (Inebriates Act. 1898 
(Gl & G2 Viet. c. GO), s. 13). A retreat ” means a house licensed by the 
licensing authority named in the Uabitual l^runkai-ds Act, 1879, for tho recep- 
tion, control, care, and curative treatment of habitual drunkards (Habitual 
Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 3). 

(/) Under the provisions of tho Habitual Diuiikards Act, 1879 (42 & 43 Viet 
c. 19). 

(m) Inebriates Act, 1888 (ol & 62 Viet. c. 19), s. 3. 

(n) Habitual Dniukards Act, 1879 (42 & 43 Viet c. 19), s. 8. 

fo) Ap^inted under s. 13 {ihiil,), 

(p) s. 9. The declaration is made under ibid,, s. 10. For tho definition 
of, and as to tho offence of being, an habitual drunkaxd, see title Cbiuikal 
Law and Piiocbdure, Vol. IX., p. 417. Forfonn of agreement to pay for 
admission to retreat, see Encyclopcedia of Forms and Precedents, Vol VI., 
p. 627. 
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455. Any habitual drunkard desirous of being admitted into 
a retreat may apply in writing in the prescribed form to Uie 
licensee ( 9 }, stating the time during which the applicant undertakes 
to remain in such retreat. Such application must be accompanied 
by the statutory declaration of two persons to the effect that the 
applicant is an nabitual drunkard (r). 

The signature of the applicant to the application must be attested 
by a justice of the peace ( 8 ), who must not attest the signature unless 
he has satisfied himself that the applicant is an habitual drunkard 
within the statutory meaning (r), and has explained to him the effect 
of his application and of his reception in the retreat, and the justice 
must state in writing, and as a part of such attestation, that the 
applicant understood the effect of the application and reception. 

An habitual drunkard, after his admission and reception into 
such retreat, unless discharged or authorised by licence (n) is not 
entitled to leave the retreat till the expiration of the term 
mentioned in his application, and he may be detained therein till 
the expiration of such term ; but such term must not exceed the 
period of two years fa). 

Any person so admitted into any retreat may, however, at any 
time thereafter, be discharged by the order of a justice, upon the 
request in writing of the licensoo of the retreat, if it appears to 
such justice to be reasonable and proper ( 6 ). 

456. A person who is or has at any time been detained in a 
retreat may have his term of detention extended, or be re-admitted, 

{q) Forms proscribed by the Secretary of State uiid<*r the Inebriates Act. 1898 
(01 & 02 Viet, c, 00), 8. 20 (2), in Hubstitution for Form No. 3 in the Habitual 
l)rnr>kardfl Act, 1870 (42 & 43 Viet. c. 10). Sclujd. IL For forms of application 
and the accotripaiiying declaration, see JCiicyclopa»dia of Forms and Precedents, 
Vol. VI., pp. iilO, 617. 

(r) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 10. For the 
detinition of an habitusl drunkard, see title Ciiiminal Law axd Piiockdure, 
Vol. IX., p. 417, note (p). It includes a man whorr the evidence is that he 
is constantly drinking, very rarely sober, and that ho assaulted Ids wife and 
threatened other people [Uuhsm v. HoUhou (1904), OH J. P. 410). A man does 
not cease to Ix' an habitual drunkard merely txscuuso he is, when sober, in the 
intervals between bouts of drinking, capable of managing his own affairs 
(Eaton V. I K. H. 032). 

(«) Inebriates Act, 1898 (01 & 02 Viet, c. 00), s. 10. “Justice” means a 
justice or j ustices of the j>eace, metropolitan police inagistrnto, stipendiary or other 
magistrate by whatever name called, having jurisdiction under the Summary 
Jurisdiction Acts in the place whore the matter rcf^uiring the cognisance of a 
justice arises (Habitual Drunkanls Act, 1879 (42 & 43 Viet. c. 19), s. 3). But 
so much c»f this provision and of the Habitual Drunkards Act, 1879(42 & 43 
Viet. c. 19], B. 10, as provides that the signature of an habitual drunkard apply- 
ing to be arlrnittod to a retreat shall be at tinted by two justices of the ])f3ace 
having jurisdiction under the Summary Jurisdiction Acts in the place where the 
matter requiring the cognisance of a justice arises, is rc[)oaled, and such 
attestation maybe that of any justice of the peace (Inebriates Act, 1888 (61 & 62 
Viet. c. 19), 88. 2, 4 ; Inebriates Act, 1898 (61 & 62 Viet. c. 60), s. 16). 

(<) See note (p), p. 100, ante, 

S See p. 164, jmt. 

Habitual Drunkards Act, 1879 (42 k 43 Viet. c. 19), 8. 10 ; Inebriatea 
Act. 1898 (61 & 62 Viet. c. 60). 16. 

(U) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), 8. 12. For a form of 
requevt for discharge anti discharge, see Eucyclopadia of Ftirtusaud l-Yecedents, 
Vul. VL, pp. 619. 620. 
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in like manner as an habitual drunkard may be admitted (c), except 
that the statutory declaration is not necessary, and that the attest- 
ing justice is not required to satisfy himself that the applicant is 
an habitual drunkard (d). 

467. The Secretary of State may make regulations with respect 
to the procedure on application for admission or re-admission 
into a retreat, or for the extension of the term of detention of a 
patient, the medical or. other curative treatment of patients in 
retreats, including the enforcement of such work as may be neces- 
sary for their health, the inspection of retreats, and any other 
matter necessary or proper for carrying into effect the statutory 
provisions wdth respect to retreats (^). 

458. Every licensee of a retreat must, within two clear days 
after the reception of any person received therein (/), send a copy 
of the application under which such person is so received, to the 
clerk of the local authority and to the Secretary of State {fj). 

459. The council of any county or borough may contribute 
such sums and on such conditions as it thinks lit towards the 
establishment or maintenance of a retreat, and two or more 
councils may combine for any such purpose (//)• 

460. Every licence to keep a retreat is subject to duty, and 
must be impressed with a stamp of i!5, and 10/?. for every patient 
above ten whom it is intended to admit into the retreat, and every 
renewal of a licence must be impressed with a stam]> of the same 
amount. These sums are deemed to be stamp diitii s, and are under 
the management of the Commissioners of Inland Revenue (t); 
and all enactments for tho time being in force relating to stamp 
duties and to dies, plates, and other im])lemcnts provided for the 
purpose of stamp duties, including all enactments relating to 
forgery and frauds relating to stamp duties, apply accordingly (i). 
All expense incurred by the local authority in connection with any 
a]>plication for tho grant, renewal, or transfer of such licence 
must be borne by the applicant, together with the stamp and 

(c) That id, under tbo llubitual Drunkards Act, IsTe (*1J & Viot. c. lU), 
B. 10, as ttiueiidod by the liiobriatos Act, ISSS (jl ifc N'ict. c. l!)), s. 4, ami 
by the liiebriutcs Act, 1808 (01 & 02 Viet. c. 00), s. 10. 

[(i) Inebriutos Act, 1898 (01 & 02 Viet. c. 00), 8. 17. For forms of request 
lor retention and re-admission, see Kncycl<*p;vdia of Forms und Precedents, 
Vol. VI., up. 617,618, 

(fJ J Ida. , 8. 20(1). A regulation so made does not come into olToct until it 
has J ain four weeks on the table of each House of Parliuiiioiit while that House 
is sitting (Inobriak's Act, 1898 fOl & 02 Viet. c. 00), s. 21 (1) ). 'J’he making of 
any such n^giihitions and the date at which they come intp effect must be 
uotitied in the Limdim Gazette {ihul., s. 21 (2) ). As to tho j>ower8 of a Secretary 
of Ktato, SCO, furthor, pp. 163 et »fq., f/asf ; see also title Constitutional Law. 
Vol. VIL, pp. 82 li .cr/. 

(/) That 18 received therein under the Habitual Drunkards Act, 1879(42 & 43 
Viet. c. 19). ^ 

(</) Ilahitiittl Drunkards Act, 1879 (42 & 43 Viet. c. 19). 8. 11. 

(AJ luebiiates Act, 1898 (61 & 62 Viet. o. 00), s. 14 ; and as to similar 
provisions with regard to the niaintenaiioe of asylums, compare title Lunatics 
AN u Persons oe Unsound Mind. For form t»f agreement, cutnpai'o uutu (r), 
p. 109, fmt. ^ ^ ^ * 

{%) Soo title Brvknub. 
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fee for the licence ; and all fees for licences and for searches (k), skct. i. 
if any, must be paid to the dork of the local authority (/). Retreats. 

The Secretary of State may, subject as therein mentioned, „ — 
prescribe the fees to be paid in carrying out the provisions of the 
Habitual Drunkards Act, 1879 (w/). 

The time during which a person is detained in a retreat is for all Poor law 
purposes excluded from the computation of time of residence after 
which a pauper cannot be removed from a parish (ti). 

Persons wlio hold their estates, other than ocxdeHiastical bcincditM^s, Forfeiture, 
subject to any condition of residence do not incur any forfeiture 
through being detained in any retreat (<>). 

Sub-Sect. 2. -■‘Inspection of tictrmU, 

461. The Secretary of State may from time to time appoint an inRpector. 
inspector of retreats, who holds oflice during his pleasure, and may 
also, if it appears to him and to the Treasury necessary (p), from 
time to time appoint a fit person as ‘‘assistant inspiu'tor of AiwiHtnnt 
retreats,** to hold olVico during his pleasure, and every jierson so iusptetor. 
appointed has sudi of th(j powers and duties of the insjiector of 
retreats as the Secretary of State may from time to time ])r(iscribo. 

The Secretary of State may, with the consent of the Treasury, Uemunem- 
assign to the inspector and assistant inspector of retreats j)ro[)er 
salaries or remuneration and allowances, which, with the expenses 
of the inspectors and assistant inspectors (q) to such amount as is 
allowed by the Treasury, are paid out of moneys provided by 
Parliament in that behalf (r). 

Every retreat must from time to time, and at least twice in inspection, 
each year, be inspected by the inspector or assistant inspector of 
retreats. The Secretary of State may at any time, on the recom- DiHcharge. 
mendation of the inspector or assistant inspector of retreats, or in 
his own discretion, order the discharge of any person detained in 
any retreat («). 

A judge of the High Court of Justice, on an application ex parte Application 
at chambers, or a county court judge within whose district the tojutlge. 
retreat is situated, may at any time, by order under his hand, 
authorise and direct any persons to visit and examine a person 
detained in a retreat, and to inquire into and report on any matters 


(k) That is, searches under the Ilubituul Druukard.>3 Act, 1879 (42 & 43 Viet, 
c. 19). 

(l) Habitual Drunbirds Act, 1879 (42 & 43 Viet. c. 19), s. 14. The 
expression “patient” in the Inebriates Act, 1898 (61 & 62 Viet. c. 60), unless 
the c^tntext otherwise requires, means a person who has been adiiiitlod into a 
retreat, and whose term of detention has not expired or boon concluded by his 
discharge (Inebriates Act, 1898 (61 & 62 Viet. c. 60), s. 27). 

(m) 42 & 43 Viet. c. 19, s. 34. 

(n) Dii,, 8. 32; see Poor Removal Act, 1846 (9 & 10 Viet. c. 66), s. 1 ; and 
title PooK Law. 

fo) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 33. 

(p) That is, for the due execution of the Habitual Drunkards Act, 1879 
(42 ft 43 Viet. c. 19). 

(9} In carrying out the provisions of the Habitual Drunkards Act, 1879 
(42 ft 43 Viet c. 19). 

(r) Ibid., 8. 13. 

(i) / hid., 8. 16. ; and see farther as to discharge, p. 161, anfa. 
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which each judge may think fit in relation to the person so detained. 
The judge on receiving such rejiort may, if he thinks fit, order 
the discharge of any person so detained from any such retreat (f). 

462. The inspector of retreats must, in the month of January 
in each year, present to the Secretary of State a general report 
Betting forth the situation of each retreat, the names of the 
licensees, and the number of habitual drunkards who have been 
admitted and discharged or who have died during the past year, 
with such observations as he thinks fit as to the results of 
treatment and the condition of the retreats. Tlie Secretary of 
State must lay such report, together with the rules, before 
Parliament (a). 

Sub-Sect. 3. — Leave oj Absence. 

463. A justice of the peace, at the request of a licensee of a 
retreat, may, at any time after the admission into a retreat of an 
habitual drunkard, by licence under his hand permit such habitual 
drunkard to live with any trustw'orthy and respectable person 
named in the licence willing to receive and take charge of the 
habitual drunkard for a definite time for the benefit of his health. 

Such licence is not in force for more than two months, but may 
at any time before the expiration of that period be renewed for a 
further period not exceeding two months, and so from time to time 
until the habitual drunkard’s period of detention has expired (b). 

464. The time during which an habitual drunkard is absent 
from a retreat under such licence is deemed to be part of the 
time of his detention in such retreat ; but not where such licence is 
forfeited (r) or revoked (d). 

Any such licence may be revoked at any time by the Secretary of 
State on the recommendation of the inspector or assistant inspector 
of retreats, or by a justice of the peace, by whom such licence was 
granted, by writing under his hand, and thereupon the habitual 
drunkard to whom the licence related must return to the retreat (c). 

Sub-Sect. 4.— O/ewes. 

465. If a licensee of any retreat neglects or permits to be 
neglected any habitual drunkard placed in the retreat in respect of 
which he is licensed, or contravenes or wilfully fails to comply 
with the statutory provisions or fails to observe the rules made by 
the Secretary of State, he is guilty of an offence (/). 

(IJ Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19],8. 18. For procedure 
in the county court, see title County Courts, Vol. VIII., p. G(50. 

(a) Hubitxial Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. IG. A printed copy 
of rules purporting to be the rules of a retreat, signed by the inspector or 
assistant insncctor of retreats, is evidence of such rules ; tbe rules tnay from 
time to time be cancelled or altered by the Secretary of State (ibid., s. 17). For 
form of model rules, see Enoyclop^ia of Forms and'Precedents, Vol. VI., p. 523. 

(5) I hid, s. 19. For form of licence, see Kucyclopaedia of Forms and Prece- 
dents, Vol. VI., p. 620. 

(c> As by the patient escajnng (see p. 165, post) or refusing to be restrained from 
intozioating liquors (Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19}, s. 21). 

(d) Ibid., s. 20 ; as to the calculation of time in case of an escape from a 
retreat, see p. 165, post. 

(s) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19). s. 22. For form of 
revocation, see Encyclopaedia of Forms and Precedents, VoL VL, p. 521. 

(/) Ibid., M. 17, 23. 
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Any person is guilty of an offence who ill-treats, or, being an 
officer, servant, or oilier person eniployod in or about a retreat, 
wilfully iicgleclH, aiiv liabilual drunkard detained in a retreat, or 
induces or knowingly assists an habitual drunkard detained in a 
retreat to escape therofroiu, or, without the authority of the licensee 
or the medical officer of the retreat (proof whereof lies on him), 
brings into any retreat, or, without the authorily of the nuulical 
officer of the retreat, excejit in the case of urgent necessity, gives 
or supplies to any person detained therein any intoxicating liquor, 
or sedative narcotic, or Btimulant drug or preparation ( 7 ). 

466. An habitual drunkard, who, while dctaiiUHl in a retreat, 
wilfully neglects or refuses to conform to the rules thenjof, is 
deemed to be guilty of an offence and is liable upon summary 
conviction to a penalty not exceeiling £5, or, at tlie discretion of 
the court, to be imprisoned for any period not exceeding seven 
days, and at the expiration of his imprisonment (if any) for such 
offence ho must he brought liack to such retreat to bo detained there 
for curative treatment until the expiration of his prescribed period 
of detention in the retreat, and in reckoning such period the time 
during which such person was in prison must bo excluded from 
computation (/i). 

467. If an habitual drunkard escapes from a retreat, or from 
tbe person in whoso charge he has been placed uikUm* licence as 
before mentioned («), RDy justice or magistrate having jurisdic- 
tion in tlio place or district where lie is found, or in the place or 
district where the retreat from which ho cscajied is situahs may, 
uiion the sworn information of the licensee of such retreat, issue a 
warrant for the apprehension of such liahitual drunkard at any 
time before the expiration of his iirescribed period of detention; 
and such haliitual drunkard must, after apprelieiision, ho brought 
before a justice or magistrate, and may, if such justice or magistrate 
Bo order, be remitted to the lotreat from which he bo escaped (;/). 
Such a warrant may be issued by any justice having jurisdiction 
in the place where the escaped person resides (k). If the patient 
was absent from the retreat on licence {1) the licence is ijinu facto 
forfeited by the escape (m). 

If a patient escapes from a retreat, the time between his escape 
and his return to the retreat is not treated as part of Lis term of 
detention in tbe retreat (a). 

468. In case of the death of any person detained in any retreat 
a statement of the cause of the death, with the name of any person 

(7) Habitual Hruukorda Act, 1879 (*12 & 43 Viet. c. 19), 8. 21. 

fA) I bid. f H. 2d. 

U) See p. 104, ante. 

[ j) Habitual Druiikarde Act, 1879 (42 & 43 Viet. c. 19), 8. 26. 

(^) Inebriated Act, 1898 (61 & 62 Viet. c. 60), s. 18 (2) ; 8eo also Habitual 
Drunkards Act, 1879 (42 & 43 Viet. 0. 19), 8. 21. 

{1) Soe p. 164, ante. 

(m) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 21 ; see nute (c), 
p. 164, ante. 

(a) Inebriates Act, 1898 (61 A 62 Viet c. 60), e. 18 (1). 
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present at the death, must be drawn up and signed by the prin- 
cipal medical attendant of such retreat, and copies thereof, duly 
certified in writing by the licensee, must be by him transmitted 
to the coroner and to the registrar of deaths for the district, 
to the clerk of the local authority, and to the person by whom the 
last payment was made for the deceased, or to one at least of the 
persons who signed the statutory declaration that the applicant was 
an liabitual drunkard (o). 

Failure on the part of the medical attendant and licensee of a 
retreat to comply with this provision is an offence (o), 

469. In case of the death of a patient absent from a retreat 
under licence, a statement of the cause of the death, with the name 
of any person present at the death, must be drawn up and signed 
by a duly qualified medical practitioner, and copies thereof, duly 
certified in writing by the person in whose charge the patient had 
been placed, must l)e transmitted to the same persons and authorities 
68 is the case of a death in a retreat (;>). 

If the person in charge of the patient fails to comjdy with the 
requirements of this section, he is guilty of an offence (q). 

470. Any person, not being an habitual drunkard detained in a 
retreat, who is guilty of an offence against the Habitual Drunkards 
Act, 1879 (r), to which no other penalty is ailixed, is liable on 
summary conviction to a penalty not exceeding i‘20, or, at the 
discretion of the court, to be imprisoned for any term not exceeding 
tliree months with or without hard labour (s). 

Sub-Sect. 6 . — Lcfjal VfocccdintjB. 

471. The Summary Jurisdiction Acts (0 apply to all offences in 
respect of which jurisdiction is given to any court of summary juris- 
diction by the Habitual Drunkards Act, 1879 (r), or which are directed 
to he prosecuted, enforced, or made before a court of summary juris- 
diction, or in a summary manner, or upon summary conviction (w). 

(o) liabitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), b. 27 ; soe also title 
CouoNEKB, Vol. Vlll., p. 243. For form of stuteraont, see Encyclopaodiu of Forms 
and Pi*ecedent8, Yol. YI., p. 521. As to the general duties of a registrar of 
deaths, soe title Registiiation of Bihtus, Maiuuages, and Deaths. 

(;») Inebriates Act, 1898 (Cl & 02 Viet. c. 60), s. 19 (1) ; see the text, supra. For 
form of sttitement, see Encyclopaedia of Forms and Precedents, Yol. VI., p. 522. 

(v) Inebriaites Act, 1898 (61 & 62 Viet. c. 60), s. 19 (2). That is, an offence 
against the liabitual Drunkards Act, 1879 (42 & 43 Viet. c. 19). 

(r) 42 & 43 Viet. c. 19. 
i Ud.^ B. 28. 

(0 See note (»0. p. 87, uwfe, and title Maoistbates. 

(tt) Habitual Drunkards Act, 1879 (42 Ai 43 Viet. c. 19), s. 29. The expression 
'* court of summary jurisdiction'* means as regard.*} England any justice or 
justices of tho pace to whom jurisdiction is given by the Summary J urisdic- 
tion Acts (see titio Magistuates} ; provided that the court when hearing and 
determining an information or complaint under the Habitual Druirkards 
Act, 1879 (42 & 43 Viet c. 19), shall be constituted either of two or more 
justices of the pe^ in petty sessions, sitting at some place appointed for 
holding petty sessions, or of some magistrate or officer sitting alone or with 
others at some court or other place appointed for the administration of justice, 
and for the time being empowered by law to do alone any act authorise to be 
done by more than one justice {ibid., s. 8). As to the effect of an order under 
the luebriates Act, 1878 (61 A 62 Viet c. 60), oti an old age pension, see title 
Cjumikal Law and Phockdube, YoL IX., p. 554. 
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472. If nny person tliinks himself agpjrieved by any conviction 
or order of a court of summary jurisdiction lie may appeal. 

The appeal must be made to the next court of quarter sessions 
for the county, borough, or place in which the cause of appi al has 
arisen, held not less tlian fifteen days and (unless adjourned by 
the court) not more than four months after the conviction or 
order appealed from (r). 

473. Any action against any person for anything done in 
pursiuuu'O or execution or intended execution of tho Habitual 
Drunkards Act, 1879 (/r), must be commenced within two years 
after tho tiling done, and not otlnTwise. 

Notice in wiiting of overv such action and of the cause thereof 
must be given to the intendetl defendant one month at least before 
the commencement of tho action (/c). 

Sf:cT. 2 . — Supphf of Liquor (o ILihilual Druulianh. 

474. 'Where, upon tho conviction of an olTender, tlio court is 
satisfied that an order of deton lion in an iiudiriato reformatory (.r) 
could be made, then, whetiior an order of detention is made or not 
the court must order tliat notice of tho conviclion, with such par- 
ticulars as may be prusciihed by a Secretary of StaU^ bo sent to the 
police authority (within tho meaning of the Police Act, 1890(7;)) 
for the area in which tho court is situate (a). 

But a magistrate can only make such an order if the defendant 
consents to be dealt with summarily (h). 

475. Whore a court in pursuance of tho above provision 
orders notice of a conviction to ho siuit to tho police authority, tho 
court must inform tho convicted person that tho notice is to he so 
sent; and if the convicted person within thr (‘0 years after tho dalo 
of tlie conviction jninhiises or obtains, or attempts to purchase 
or obtain, any intoxicating licjuor at any preniiKCS licensed for the 
sale of intoxicating liquor liv retail, or at the ]»rmnises of any 
club registered in jmvsuanco of the provisions of Part HI. of tho 
Licensing Act, 11102 (<•), he is liable, on summary conviction, to a fine 
not exceeding, for tho first oilence, 20>i., and for any subsequent 
offence, dOu. ; and if the holder of any licence authorising tho sale 
of intoxicating liquor by retail, wlietber for consumption on or off 
the premises, or any jierson scdling, supplying, or distributing 
intoxicating liquor, or authorising such sale, supply, or distrihution 

(v) Habitual Drunkards Act, 1S70 (42 & 43 Viet. c. 19), 8. .30. 

(ic) 42 43 Viet. c. 1!i, h. 31. Ah to the ]»rotection of ]>iiblic ofllcors gene- 

rally, title I’citi.ic AniiouiTiES and Pciiuc Ofuceiis. 

{r) Under the Inebriates Act, 189S (01 & 62 Viet. c. 00), 8S. 1, 2. See title 
Criminal Law and Pkoc?:duiie, Vol. IX., pp. 417, 418, 054. 

(y) 63 & 64 Viet c, 46. See title Police. 

(a) Licencing Act, lfK)2 (2 Edw. 7, c. 28), 8. 6 (1). 

(b) lnebnaU'8 Act, 1898 (61 & 62 Viet. c. 60), 8. 2; Commusiontr of Police ▼. 
Drmovan, [1903] 1 K. P. 896. Per procedure before comtft of HUinmary juris- 
diclioti, HCM* title Maoisthaiba. 

(c) 2 i'Mw. 7, c. 28. 
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Regulalioni. 


on the pretnises of a club so registered, within that period 
knowingly sells, supplies, or distributes, or allows any person 
to sell, supply, or distribute intoxicating liquor to, or for the 
consumption of, any such person, he is liable on summary convic- 
tion for the first offence to a fine not exceeding £10, and for any 
subsequent offence in respect of the same person to a fine not 
exceeding i*20(d). 

llegulations are made by the police authority for the purpose of 
securing the giving of information to licensed persons and secre- 
taries of such registered clubs of orders made under the provision 
before referred to, and for assisting in the identification of the 
convicted persons (r). 

Sect. Inebriate Reformatories, 

476. The Secretary of State may establish inebriate reforma- 
tories (called State inebriate reformatories), and for that purpose 
may, with the approval of tlie Treasury, acquire any land, or erect 
or acquire any building, or a])propriate the whole or any part of 
any building vested in him or under his control, and any expenses 
so incurred are paid out of moneys provided by Parliament (/). 

The Secretary of State may make regulations for the rule and 
management of any State inebriate reformatory, and for the classifi- 
cation, treatment, einployiuont, and control of persons sent to it in 
pursuance of the Iiudadates Act, 1898(/7), and for their absence 
under licence; and, subject to any adaptations, alterations, and excep- 
tions made by such regulations, the Prison Acts, 18G5— 1808 (li) 
(including tlie penal provisions thereof), apply in the case of every 
sucli reformatory ns if it were a prison. But no regulation must 
authorise the inlliction of corporal punishment in any State 
inebriate reformatory (i). 

477. The Secretary of State, on the application of the council 
of any county or borough or of any persons desirous of establishing 
an inebriate reformatory, may, if satisfied ns to the fitness of the 
reformatory and of the persons proposing to maintain it, certify it 
as an inebriate reformatory, and thereupon, while the certificate is 
in force, the reformatory is a certified inebriate reformatory (A). 

478. The Secretary of State may make regulations prescribing 
the conditions on which such certificates are to be granted and 
held, and the circumstances in which they may be withdrawn or 

(il) T.in*nsin" Act, 1902 (2 Edw. 7, c. 2vS), 8. C (2); see also title Clubs, 
Vol. IV., p. -lai. 

I f) I hid., s. G (.*i). As to the clubs and orders i cfrrrcd lo, see p. 1G7, ante. 

/) Inebriates Act, 1SU8 (Gl & 62 Viet. c. Gtl), 8. 3. 
y) 61 & G2 Viet. c. <10. 

h\ Prison Act, 1866 (28 & 29 Viet. c. 12G); Prison Act, 1877 (AO & 41 Viet, 
c. 21); Prison (Offioors Siiporanmintion) Act, 1878 (^l & 42 Vjct. c. <i.‘J); Prison 
Act, 1884 (47 & 48 Viet. c. 61); Prison ((XTicers’ Sn])erannuatior)) Act, 1886 
(49 & 60 Viet. c. 9) : Prison (Officers’ Su})erannuntion) Act, 1893 (oG & 67 Viet, 
e. 2<») ; Pi'ison Act, 1898 (Gl & G2 Viet c. 41) ; and soo title PinsoNS. 

(i) liH'briute.s Act, 1898 (tJI & 62 Viet. c. GO), s. 4. 

(k) IbiiL^ 8. 6 (1). Within the meaning of the Inebriates Act, 1898 (61 k C2 
Viet. c. GO). 



Part XVII.—IlAmTUAL Drunkards and Inebriate Homes. 


169 


resigned (Z), the establishment, management, nmintenance, and sect. s. 
inspection of certified inebriate reformatories, the classification, Inebriate 
treatment, employment, and control of the inmates of certified Reforma- 
inebriate reformatories, and the application of their earnings, the torm 
transfer of such inmates from one certified inebriate reformatory 
to another, their absence under licence, and their discharge, and 
the transfer of inmates from a State inebriate reformatory to 
a certified inebriate reformatory, or in special cases from a certified 
inebriate reformatory to a State inebriate reformatory ; and may 
thereby impose a fine not exceeding X‘*20, or imprisonment for a 
term not exceeding three months with or without hard labour, for 
the breach of any such regulations (/;/). 

In reckoning the period of detention of any person de.tained in a (Jomimtiition 
certified inebriate reformatory the time during whicli he is so 
im])risoned is not computed (;/). ‘ 

Where by any sucli regulations a breach of the regulations I’rocoUiireon 
is made punishable by fine or imprisonment, the breach is an 
offence wliich may bo ])rosecuted summarily (o). 

The Secretary of State may, with the consent of the Treasury liispuctors. 
as to number, appoint inspectors of certified inebriate reformatories 
and assign them such remunoniiioii out of money provided by 
Parliament as the Treasury may determine (p). 

479. The Treasury may contribute out of mon(‘.y prf)vided by Tnasury 
Parliament such sums, on such conditions as the Secretary of K*’^'**** 

State recommends, towards the exjicnses of the detention of persons 
in certified inebriate reformatories (f/). 

Tlio council of any county or borough may contribute such (Jmntby 
sums, and on sucli conditions, as it thinks fit, towards, or may 
itself undertake, the estahlisliment or mainfenance of a reformatory 
certified or intended to ho certified, and may defray the whofo 
or any part of the expenses of detention of any person in any 
certified inebriate reformatory, and two or more councils may 
combine for any such purpose (/*). 

The council of a borough may borrow for any such pur|)Oso in Borrowing, 
like manner as if it were a purpose for which it is autliorised by 
the Municipal Corporations Act, 188*2 {«), s. 100, to borrow (/). 

The expenses of conveying a person to a certified inebriate of con- 
reformatory must be defrayed by tlie police authority by whom or veyauccH. 
at whose instance ho is conveyed, and are deemed pait of the 
current expenses of that police authority (a). 


480. Every officer of a certified inebriate reformatory authorised Powers of 
in writing by the managers of the reformatory to take charge of 

(/) Inebriates Act. ISOS (01 & GJ Viet. c. 60), s. 5 (2). deSod^ ^ 

\m) I lid,, 8. 6. 

n) Ibid. 

o) Inebiiates Act, ISOO (62 & 63 Viet. c. 3o), ». 2. 

p) Inebriates Act, 1808 (01 & 62 Vipt. c. OU), 8. 7. 


(r) Ibid,, B. 9 (1) ; compare p. 162, ante. For foniis of agreoment and con- 
Teyance, Bee Encvclopiodia of Foims and Precedents, Vol. VI., pp. <VJ.S. 631. 

It) 45 & *16 Viet. c. 60. 

(0 Inebriates Act, 1808 (61 & 62 Viet c. 60), a. 9 (2). 

(tt) Ibid., •.10. 
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Intoxicating Liquors. 


Sect. 3. any person ordered to bo detained for the purpose of conveying 
Inebriate him to or from the reformatory, or of apprehending and bringing 
Relonna- him back to tho reformatory in case of his escape or refusal to 
tories. return, has, for the purpose and while engaged in that duty, all the 
lK)wcr8, protections and privileges of a constable (a). 

Eacapt. If any person ordered to be detained in a certified inebriate 

reformatory escajies therefrom, or from the -charge of any person 
in whoso charge lie is placed under licence, before the expiration of 
his period of detention, ho may be apprehended without warrant 
and brought hack to the reformatory (A). 

Rrcoveryof In certain circumstances a county court judge has power to 
expL-nscs, make an order for tho recovery of expenses against the inebriate’s 
estate (c). 

iwiaw. 481 . The Poor llcmoval Act, 1810 (d), s. 1, applies to a person 
detained in or absent under licence from a State inebriate reforma- 
tory, or a certified inebriate reformatory, as if he were a prisoner 
in a prison wilhin the meaning of that enactment (c). 

Part XVI 11— Sale of Intoxicating Liquors 
on Credit. 

SncT. 1. — Spirits, 

Limitation of 482. No person can maintain any action, or suit tor, or recover, 
either at law or in equity, any sum of money, debt, or demand 
MippiitHlon for or on account of any spirit nou.s liquors (except spirituous 

cjciiit, li(|U()r8 sold to be consumed elsewhere than on the premises 

where sold and delivered at the residence of the purchaser in 
quantities not less at any one time tlian one reputed quart), 
unless such debt has been houd fidr. contracted at one time to 
the amount of 20«. or upwards. Nor can any j)arLicular article 
or item in any account or demand for distilled spirituous liquors 
(except such as have been sold and delivered as above mentioned) 
be allowed or inaintainod where the liquors delivered at one time, 
and mentioned in sucli article or item, do not amount to the full 
value of 20s. at the least, and that without fraud or covin ; and 
where no part of the liquors so sold or delivered liave been 
returned directly or indirectly. Any retailer of spirituous liquors, 

(a) Iiiohriato>< Act, 189S (61 & 62 Yict. c. 60), s. 11 (1). 

(i) It (2). 

(c) IliiL, 8. 12. tSee title CorNTY Couuxs, Vol. VIII., pp. 669, 660. Tho 
espreedon “exj^jnses’* in relation to the detention of a person in a certi- 
fied inebriate reformatory, in the Inebriato-» Act, 1898 (01 & 02) Viet. c. GO), 
includes, unless the context otherwise requires, the expenses of h a custody 
and maintenance, whether in the reformatoiy or when absent therefrom under 
licence, and any other expenses directetl by that Act, or by any order made 
thereunder, to be defrayed by the managers, and also any expenses incurred by 
the managers in ass^tiug him to return to his home or place of Bettlement on 
the expiration of his term of detention («6u/., s. 27). 

1*1) 9 A- to Viet. c. r,n ; nm-pire p. UW, ante, and see title Pooii Law. 

(•} Inehriaifw Act, Lb98 (61 (k 62 Yict. c. 60), i. 22, 
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with or without a licence, taking or receiving any pawn or pledge 
from any person by way of security for the payment of any sum of 
money owing by such person for such liquors, forfeits the sum of 40/». 
for each pawn or pledge so taken in or received by him, to be levied 
and recovered by warrant under the hand and seal of one justice 
of the peace where the offence is committed, one moiety thereof to 
be to the use of the poor of the parish where the offence is com- 
mitted, and the other moiety to the informer or informers. The 
person to whom any such pawn or pledge belongs has the same 
remedy for recovering such pawn or the value thereof as if it had 
never been pledged (f). 

483 . If spirits are sold and delivered at one time to a greater 
value than it is immaterial that part is one sort of spirits 
and part another sort, and that the price of each part taken 
separately is below 20^. (ij). 

The prohibition against recovery of the price apj^lies to cases 
where 6|pirituoua liquors are sold in small quantities for the 
purpose of resale in the purchaser's business and not for liis own 
consumption (h). 

But the prohibition does not apply to spirits sold by an innkeeper 
for the consumption of a guest residing at his inn (i), 

484 . If a score is run up for spirits, boor and food, tho value 
of the items other than tlie spirits can bo recovered, althougli tho 
price of the spirits cannot (/c); and the price of the sjdrits cannot 
bo recovered even if merely incidental to other entertainment (i). 

485 . A security, such as a bill of exchange, given for the price 
of spirituous liquors sold in such quantities that tho prohibition 
against recovering the price ap])lics, is void, and nothing can be 
recovered in an action upon it, even thougii the price of the 
spirituous liquor was only a part of the consideration (w). 

But if a publican takes from a guest two securities, both at one 
time, for his score which consists partly of a demand for spirits but 
to a loss extent than the amount of either security, ho can recover 
on one of tho securities, though not on both (n). 

Moreover, if money has been paid on account of a del)t which 
is partly for spirituous licpiors of which the price could not, 
owiiig to the statutory proliilution, lie recovered, and the person 

(/) Sale of Spirits Act, 17.'i0(*2 1 Goo. v.. 4(») (cotnmonly the “ Tippling; 
Act B. 12 ; Sale of Sjihits Act, isr»2 (2*» Si 2(i Viet. c. US), 8. 1. Am to pawns 
and pledges gonerally, seo title Pawns and Pi.kdoks, 

(. 7 ) Owens y. Porler (ISIiO), 4 i\SL P. 

(/#) Hurnyrat v. Ifttithinsnn (1821), o D. & Aid. 211 ; f/nyhrs v. Done (1811), 1 
Q. n. 294, overruling JavMsun v. AUrill (179^0* 2U [!«(»]. 

(<) Proctor V. Nicholson (183.5), 7 C. & P. 67. 

\h) Giljdn ^ liendle (1809), I Solwyn, Law of Nisi Prins, 01 (13th ed., Vol. I., 
p. 75). 

(1) Dnrnyeat v. Hutchinson^ sujrra, 

(wi) Sccli V. OiUmore (1810), 3 Taunt. 226; OaUnkill v. Greuthead (1822), 1 
Dow. & Ky. (K. B.) 359. But Piftencer v. Smith (1811), .3 Camp. 9, w^ decido l 
ill a contrary sense. Ab to bills of oxekange, see titlo Bim.h of KxciiaN(ik, 
PiiouisBoKY Notes, and NRooTiAnLR Instkitaients, Vol. II., pp. 457 ets*^, 

(n) Crookshartk v. Rose (1831), 5 C. & P. 19. 


Sect. 1. 
Spirits. 


ShIc of 

different 
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Intoxicatixo Liquors. 


8tot. 1. 
Bpirits. 

Crow 

accounts. 


Beer 

conMiimod on 
premises. 


RcsalSi 


paying the money on account does not appropriate it to any portion 
of the debt, the payee is entitled to appropriate the payment to the 
price of the spirits and to sue for the other items of the debt (o). 

Where a settlement has been come to between two persons upon 
cross accounts, it is binding even on one whose debt or a part of it 
consisted of the price of spirits bought on credit, the price of which 
could not liave been recovered owing to the statute on prohibition (p). 

Sect. 2.— Beer etc. 

486. No action can bo brought or is maintainable in any county 
or other court to recover any debt or sum of money alleged to bo 
due in respect of the sale of any ale, porter, beer, cider, or perry 
which was consumed on the premises where sold or supplied, or in 
respect of any money or goods lent or supplied, or any security 
given for, in, or towards the obtaining of such ale, porter, beer, 
cider, or perry {q). 

Sect. S.’—For Purposes of Resale. 

487. The price of beer sold to the defendant for the purpose of 
being resold in licensed premises carried on for his benefit, but of 
which he is not the lic(msee, can be recovered from him, as sucli a 
contract is not a fraud ujion the licensing system (r) ; in other 
words, becttUi^e the purpose is not illegal («). 


(o) (hHfhhnnk v. suyra; Vhilpiity. Joim (1834), 2 Ad. & El. 41; 
Daimm v. Iltmmrit (180(5), 0 Esji. 24; and Bt*o title Contracts, Vol. VI 1., 
pp. 40U rt ftrq. 

(;») J>nwsvn v. Jlmnant (1806), 6 Esp. 24. For the statutoiy prohibition 
reftMTO«l to, see jip, 170, 171, nuie. 

(7) County Courts Act, ISSS (ol & 52 Viet. c. 43), s. 182. 

(r) JtrooJier v. Il'ood (1834), 5 B. & Ad. 1052 ; but see Maix v, Ilimphriet 
(1827), Mood. ^ M. 132, 

(a) lUvhfsoH V. Tempk (1813), 6 Taunt. 181 ; but see Dunning v. Oteen, [1907] 

2 K. B. 237. 


INVENTIONS. 

See Patents and Inventions. 


INVENTORIES. 

Set Bnu or Sale ; Exbcutobs and ADMiKisTiuroits ; Yaldebs and 

Affbaisebe. 
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I. 0. u. 

See Bills of Exchakob, Pbomissort Notes, Ain> Nbootubli! 

Insthuhemts. 


IRISH OFFICE. 

See Constitutional Law. 


ISLE OF MAN. 

See Dependencies and Colonies; Royal Forcbs 


JACTITATION. 

See Conflict op Laws; Husband and Wifb. 


JETSAM. 

See Shipping and Navigation. 


JEWS. 

See Ecclesiastical Law; Husband and Wifb. 


JOINDER. 

See County Courts; Practice and Procedure. 




( m ) 


JOINT AND SEVERAL PROMISES. 

See Bills of Exchange, Fkomissoby Notes, and Negotiable 
Instbuments ; Contbact; Guabantbb. 


JOINT STOCK COMPANIES. 

See Companies. 


JOINT TENANCY. 

Sec DEriCENT AND DISTRIBUTION; PERSONAL PROPERTY; PiEAL 
Property and Chattels Bkal. 


JOINTURE. 

See Husband and Wife; Personal Property; Pieal Property 
and Chattels Heal. 


J U D6 E-ADVOCATE-GENERAL 

See Royal Forces. 


JUDGMENT CREDITOR AND JUDGMENT 

DEBTOR. 

See Bankruptcy and Insolvency; Execution. 


JUDGMENT SUMMONS. 

See Bankruptcy and Insolvency. 
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Sect. 1. Definition- - - - - - - - -17ff 

Sect. 2. Classification - - - - - - - -177 

Siil>-so(;t. 1. larnn; In per/ioiutm - - - - - 177 

Sul»-s<u t. 2. Intorlocutory ; Final - - - - - 178 

Suh-scot. S. Knforcoablo ; Declaratory - - - - 188 

Sect. 3. Modes of outaininq a Judgment - - - - 184 

Sul)-soct. 1. Dofiiiilt of Appearaiico - - - - - 184 

Sub-sect. 2. Default of Defence - - - - - 18S 

Sub-sect. 3. Default of other Kinds - - - - - 1S8 

Sub-sect. 4. Dy Consent - - - - - - -188 

Sub-sect. 6. On Warrant of Attorney * HH) 

Sub-sect. (5. Suininary Judgment after A i>]»(3nranco - - IWO 

Sub-sect, 7. Motion for Judgment before Tiia I - - - 194 

Sub-sect. 8. At or after Txiui - - - - - - 197 

(i.) In Oonoral - - - - - - - -197 

(ii.) In the King’s Bench Divihiou . - - - 199 

(lii.) In Iho Chancer}' Divi>ion ----- 199 

Sub-sect. 9. In the Court of Ai^peal ----- 203 

Sect. 4. Dijawing up of Ohders - 203 

Sect. 5. Date of Judgments and Okdkks . - - - 204 

Sect. G. Skuvick of Judgments and Ohdeuh - - - - 207 

Sect. 7. Effect of Judgments on Ojidkkh - - - - 209 

Sect. 8. Judicial Declsions as Authokitiks - - - - 210 

Sect. 9. Amendment of ok Setting Aside Judgments oh 

Okdehs - - - - - - - - -212 

Sub-sret. 1, I»i ficncral - - - - - 

Sub-sect. 2. Clerical or Accidental Mistakes 
Sub-sect. 3. Judgments in Default - - - 

Sub-sect. 4, Judgments obtained by Fraud 
Sub-sect. 5. On Fresh Evidence - - - - 

Sub-sect. G. Consent Judgments - - - 

Sub-sect. 7. Interlocutory A pidications 
Sub-sect. 8. Vac ation Orders - - - - 

Sub-sect. 9. Appeal ------ 

Sect. 10. Enforcement of Jui>oments ok OuDEiis - 
Sect. 11. Beoistration ------ 

Sect. 12. Satisfaction of Judgments and Okdeks - 


For AciifmB - - - 

- See title Action. 
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JUDOMENtS AND OrDERS. 


Ifetning, 


For Compromise of Action - 
County Courts - - 

Distress - « - • 

Enforcement of Jwlyments - 

Eorecution - - - 

Executors and Administrators 
Extension of Judyments 

Foreiyn Jadymeuts 
Ilotise of Lirds - - - 

Infants - - - - 

Inferior Courts - - - 

Jnjuririiou - - - - 

Interim Orders - - - 


Joint Contractors - • - 

Joint Debtors . - - 

Joint Tortfeasors - - - 

Judymentsof Irish and Sen! ii h 
Courts t Enjorcemehi of 
Judicature^ Sujtrcme Coort of 
Judicial Committee 

Judicial SejHtratiou 
Judiciary - - - - 

Jurat - - - • - 

JAen - - • - - 

Lunatics - . - - 

Mandamus - - - - 

Married Women - - • 

Meryer - • - - 

Dleadiny - - - - 

Priority - - - - 


i'roq/* Judyment 
Peceiiiny Order - 
Sherijfs and Bailiffs 
Bfiecific Performance 
Summary Jurisdiction - 
Windiny-uj} Order 


See title PRACTICE AND PROCEDURE. 

„ County Courts. 

„ Distress. 

„ Oontemi’t of Court, Attachment, 
AND Commiital; Execution. 

„ Execution. 

„ Executors and Administrators. 
CoNri.icT OF Laws; Coumf 

C0URT.S. 

„ Conflict of Laws. 

1'aK LI AMENT. 

„ Infants and Children. 

.. (Bounty Courts; Courts. 

„ Injunction. 

„ liANKRUrTCY AND INSOLVENCY ; 

Companies ; Execittors and 
Administrators; Husband and 
Wife; Injunction. 

„ Contract. 

„ Conj'ract; Practice and Proce- 

dure. 

„ Tort. 

Conflict of LA\rs. 

„ (’OURT.S. 

„ Constitutional Law ; Courts ; 

Dependencies and Colonies. 

„ lIusiuNi) and Wife. 

(.’OITUTS. 

„ Evit.encb. 

„ Lien. 

„ Lunatics and Persons op Un- 

sound Mind. 

„ Crown Piiactice. 

„ Husband and Wife. 

Kstoppei.. 

liiiiKi. and Slander; Pleading. 

„ Bankruptcy and Insolvency ; 

Companies ; Execution ; Execu- 
tors AND Administrators. 

„ Evidence. 

BANKltUPTCY AND INSOLVENCY. 

„ Sheriffs and Bailiffs. 

„ Specific Performance. 

Maotsthates. 

Companies ; Partnership. 


Sect. 1 . — Definition. 

488 . The terms “judgment” and “order "in their widest sense 
may be said to include any decision given by a court on a ques- 
tion or questions at issue between the parties to a proceeding 
properly before the court (a). The terms as used in this title 


J o) The judgipents and orders referred to in this article are judgments and 
[era of the king's Bench and Chancery Divisions of the Hmh Court and 
oidera of the Coiirt of Appeal. For judgments and orders of the House of Lords, 
see title Paruambnt ; for judgments (or decrees) in the Probate, Divorce, 
and Admiralty Division, see titles Admiralty, YoL I., pp. 103, 122 et seq ; 
lUsouTORS ASP Administrators, Vol XIV., pp. 174 sC seg ,; Husband and 
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exclude decisions of a court in criminal (6) as opposed to civil Sect. i. 
matters ; and such decisions of the court in civil mutters as do not Definition, 
determine the main question or questions at issue between the parties 
for the determination of which resort has been had to the court, but 
only determine preliminary or subsidiary questions relating to pro- 
cedure, are not considered here in detail (c). When considered 
separately, the terms overlap considerably and are incapable of 
exact definition (</). An order in the nature of a judgment may be 
enforced as though it were a judgment to the same effect (e), but this 
notwithstanding, there are distinctions between the two terms (/). 

Sect. 2. — ClaHsificaHon, 

Suif-SjiCT. 1 . — In rein; In jtersouam, 

489. A judgment may be a judgment in rm or a judgment in /»«.»! an.l 
pcrtmiam or inter imrlcs (jj). in jiemnam 

Wife, Vol. XVI., pp. 64'^ets&j.; in banknuitcy, eoo titlo IJ.vNiciiurTdV and 
Insolvency, Vol. 11., pp. 5G << 8^7., 80 211 etaty.; in luniu y 

see title Lunatics and rEiisoNS of Unsound Mi.nd; in (lounty couits 
and otlior courts of local jurisdiction, see titlo County CoriiTs, Voi, VllJ., 
pp. et seij. ; and of tlio Judicial Coinniittoo of tlie Trivy ('ouncil, see 
titlo CoUDTS, Vol. IX., p. 45. Jloforo tho rf'forin of Ic^^al proci'duro 
eilcctod by tho Judicature Acts, ISTJi— 180*1, the “ judj^niCMit** of tho 
courts of common law corresponded to tlio “decree** of tlio'Court of Chiiiiccny ; 
but now the term “ jud;;mont ’* includes decree (sco Judicature Act, Ks't.'I 
(3() & 37 Viet. n. (iC), s. 100). This, however, is only for tho purposes of tho 
Judicature Acts (see JU Uinsfead^ Ex parte Dale, [1803] 1 Q. 15. 100, (J. A., 

JUT Lord EsiieKjAI.H., at p. 203; compare JlnrrowH v. J/o/ley (1SS7), 35 ( ’h. 1). 

123, jter Ciiitty, J., at p. 124;. The town “court** indmlos mastci.s, district 
rej^istrars, and official referees, as well os judf;os <»f tho cfiurt. 

{It) For judf?moiita in criminal cases, seo title Ckiminal Law and TiiO- 
CEDURE, Vol. IX., p. 376. 

(c) For orders made in these matters, boo title PjfACTicK and I’uooeduhk; 
and see also titles Bankruptcy and Insolvency, Yol. TI., pp. 26, 55, 315; 

Companies, Vol. V., pp. 410, 548 ; County Courts, Vol. VIIJ., pp. 503 ti stn. ; 

Hushand and Wife, Vol. XVL, pp. 516 et eeq.; Injunctio.n, Vol. XVil., 
pp. 107 et seq, 

{d) The words have sometimes been used as though “ order ** was tho genus 
of which “judgment” was a species. E.g., “To constitute an order a final 
judgment nothing more is necessary than that there should be a ])ropiT litit 
contestatio, and a final adjudication between the parties” {f{e EaUlifidl, Ex parte 
Moore (1885), 14 Q. B. 1). 627, C. A., per Lord Beluoune, L.C., at p. 632). 

ie) B. S. C., Ord. 42, r. 24. 

(/) Ex parte Chincry (1881), 12 Q. B. D. 343, per Co'iTos, L.J., at p. 345; 
approved in Onalo/a v. Inland Revenue (Jommissvmers (1800), 25 U. B. D. 465, 

C. A. ; Re Stoklon Iron Furnace Co. (1879j, 10 Ch. 1). 335, C. A., per Jessel, 
at p. 349. The mo.st important distinction has reference to the in.suing 
of a bankruptcy notice; seo title Bankruptcy and Insolvency, Vol. If., 
p. 26. The following are instances of orders which are not judgnients: — 

The decision of the Uigh Court on a ca.se stated by tho Conirnis-ioncrs of 
Inland Hevenue luider the Stamp Act, 1870 (33 & 34 Viet. c. 97), s. 19 
{Ondow V. Inland Revenue Cotnmiasionere, eiy/ro); a consent order staying pro- 
ceedings {Joynt V. MacCahe, [1899] 1 I. 11. 101); an ord«r of a Divisional Court 
affirming an order of an alderman of the City of Loudon ujsui a suiuuiouh for 
wages by a seaman under the Merchant Shipping Act, 1894 (57 & 68 Viet. 

«. fi)), 8. 164 (Austin Frian SteamBhip Co, v. Stratk, [190^ 2 K. B. 499, C. A.); 
and see, further, titles Bankruptcy and Insolvency. Vol. IL, p. 26 ; Com- 
panies, Vol. V., p. 504 ; Husband and Wife, Vol. XVI., pp. 520, 521. 

(p) For a full discussion as to judgments tn rem and in pertonam, see titM 
SfTOPPBL, VoL XIII., pp. 327 et tteg., 338 et §eq. 
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Becit. 2. 


Sun -S ect. *L— Interlocutory ; Final. 


ClaBsifica* 

tion. 

Interlocutory 
and final 


490 . A judgment or order which determines the principal matter 
in question is termed final ” (/t). An order which does not deal 

(/i) Blackstone says : Final judgments are such as at once put an end 
to tno action by declaring that tlio plaintiff has either entitled himself, or 
has not, to recover the remedy he sues for *’ (3 131. Com. p. 398). The cases 
on tho subject are not easy to reconcile, and it has been stud that the matter is 
one that ought to bo detorminod by a new rule made by the Rtilo Committee 
(see He ("rfidfitlell and CawmeV^ Laird To., LhL, [HlOfi] 2 K. B, 689, C. A., 
per Com. INS, M.U., at p. 67.3; He Jerome, [1907] 2 (’h. 146, C. A., per 
Cozkns-1Iai{I»y, M.ll, iitp. 147 ; He Haye, IliU v. Fiadyate, [1910] 1 Ch. 4S9, 

A., ptr Iln’OKi.KY, L.J., at p. 491). Three albTnativo tosts for uHcertaining 
the lin.'ility of a judgnient (»r order i?iay be proposed : (1) Was tho order made 
upon an ajjpliration HU<*h that a deei^if)!! in favour of either party would 
dolerinine tho iimin dispute? (2) Was it made upon an application upon 
whi<*h the main dispute could have boon decided? (3) Does the order, as 
uiudo, determine the dispute? The weight of antliority seems to be in favour 
of tho second of these tests. The first was a<loj)ted in Halaman v. Warner, 
[1891J 1 Q. lb 7:14, C. A. ; He lleernH {Ilcrheri) (fe Co., [19. 2] 1 Ch. 29. C. A. ; 
and in Standard Dueouni Co. v. La Cranye (1877), 3 C, 1*. D. 67, C. A,, per 
llUETT, li.J., atp. 71, whose reasoning in this ca^o was, however, disapproved 
in A.’O. V. (heat KasUrn ItaiL Co. (1879), 27 W. 11 759, C. A., by James, 
L.J,, at p. 763). In Shuhrtwk v. Tufncll (1882), 9 Q. 13. I). 621, C. A., the 
ordtir in cpiostion did not dc^cide tho matter in litigation, but referred it back 
to an arbitrator. Uj)on the application on which it was made, however, a 
final adjudication might have been given. The order was hold to be final, 
and this was expressly a i>proved hy tho court in Boznon v. Attrineham Urban 
(■ounril. [1903] 1 K. 13. 547, C. A., p>r LordllALsnuiiy, L.C., refusing to follow 
l<alaman v. Il'araer, sujra. In Hozson v. Altrincham Urban Council, supra, 
however, tho order did, in fact, determine tho matter in litigation, and liord 
Ai.vkustone C.J., stilted the tost of finality thus: “Docs itho judgment or 
order, as made, finally liispose of the rights of tho parties?” (No. (3) above). 
It is, therefore, not ni'rfcctly clear wlieth«T tho second or the third of the tests 
above set out is to bo preferred. The following dotiuitions have been given : 
The strict and projicr meaning of “final judgment ” is “a judgment obtained 
in an action by which a previously existing liability of tho dofondant to the 
plain till is ascertained or established” {Ux parte Chinery (1884), 12 Q. B. D. 
312, per (\)TTON, L.J., at p. 345). “To constitute an order a final judg- 
ment, nothin^;: more is necessary than a proj>er litia contedatio, and a final 
adjudication between tho parties to it on tne merits” (/?« Faithfull, Ex part€ 
Mexyre (1885), 14 Q, B. D. 627, C. A., per Lord vSelboune, L.C., atp. 632). TTiis 
projKisition, subject to tho omission of the words after ” parties,” was adopted 
in lie Riddell, Ex parte Stralhmore ^Earl) (1888), 20 Q. B. D. 612, C. A., j^er 
lA)rd Lsuek, M.U., at p. 514. llis Lordship also suggested the following 
definition of a final judgment at p. 516, namely : “ A judgment obtained in an 
action by which the question whether there was a pre-existing right of the 
plaintiff against the defendant is finally determined in favour either of the 
plaintiff or of the defendant.” An orde/of a Divisional Court setting aside an 
award in the form of a s|)ecial case for misconduct on the part of the arbitrator 
ie interlocutory, as it involves no determination of the rights of the parties 
iXB regards the matters in dispute in the arbitration (Tfs Croaedell and 
Cammeil, Laird d: Co., Ltd., eupra). The decision of the High Couii 
on a st>ecial case stated by an arbitrator, who is to make his award 
thereupon, is interlocutory, since tho matter will go back to the arbitrator 
in any event {CoUine v. Paddington Vestry (1880), 6 Q. B. D. 368, C. A.). 
The first clause of the head uote to the report; is too widely stated: see 
Shuhroxk v. Tv/nell, eupra, per Jesset., h£.lt., at p. 623). An order made 
in chambers by consent, ordering that the action be msmissM and the plaintiff 
piiy to the defendants their taxed costs of the action, is final {Shaw y. Hertford- 
ehire County Council, [1899] 2 Q. B. 282. C. A.]; and an older dismissing an 
originating summons (taken out under E. S. C., Ord 66, r. 3) is a final order 
in an action FaweiU, (JaUandY. DwrUm [1886), 30 Ch. D. 231, C. A. , Horedm 
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with the final rights of the parties, but either (1) is made before f"®!; *• 
iudement, and gives no final decision on the matters in dispute, but CiMsiflcar 
Is merely on a matter of procedure ; or (2) is made after judgment, 
and merely directs how the declarations of right already given in the 
final judgment are to be worked out, is termed “ interlocutory ” (i). 

No definition is given in the Judicature Acts and the orders and 


7 . Lancashire and Torhsliire Rail. Co. (18S1), 7 Q. 13. D. 641, G. A.). A 6nal 
order is none the less final by reason that it is subject to uppciil {Ilunthj {Mar- 
cMoness) v. Oaskell, [1905] 2 Ch. 656, 0. A., per Stiulikg, L.J., ut p. 661); 
and a judprment may be final though it directs inquiries (Re JleereA [Ilcrhnt) </; 
ViK, [1902] 1 Ch. 29, C. A.), ordeals with costs only [Marsdcu v. Lomtshireand 
Yorkshire Rail. Co. (1881), 7 Q. 13. 1). 641, 0. A.; the City of ManrhvnferilH^^PY 
6 P. D. 221, C. A. ; Forbes-Smith v. ForheS’ k^mith, [1901] P. 258, 0. A.) ; or is 
made on an interlocutory application (/!.-(/. v. Great Fai^iern Rail. Co. (1.S79), 
27 W. II. 759. C. A.). An onh*!* iiiado on an ajiplication for sunniiary jiidgniont 
under K. S. C., Ord. 14, refusing unconditional h'avo to d«*fend, is not to bo 
deemed nn interlocutory order for the purposes of appeal (Judicature (Procedure) 
Act, 1894 (57 & 58 Viet. c. 16), s. 1 (2)). Other instaneos of orders hchl to ho 
final for the purposes of appeal are orders in the ordinary form of a foreclosure 
judgment made under R. S. C., Ord. 15 {Simifh v. Davies (I8S(>), .‘JI Cli. I). 595, 
(’. A.); order on summons in an administration artion to adjust loss arising 
from a breach of trust [Chill imih-orih v. Clahulxrii, [1895] W. N. I .*{()) ; oider on 
originating summons for solicitor to pay money to lii.s client in |»nrhUimce 
of an undeibiking [Rc Manhanl, fltJOSj 1 K. H. ‘.>98, (t. A.). 

(i) All interlocutory order, though not coiudnsivo of the main disjmte, is con- 
clusive ns to tlio subordinate inutter with which it deals [He Gardner, Loinj v. 
Gardner (1894), 71 L. T. 412, ll A.; Standard Disronnt Co, v. An Ciramje 
(1877), J3 0. P. 1). 67, 0. A., pn ClorroN,L.J., ut p. 72; lUahru v. /Mthnm (1889), 
43 Ch. D, 23, C. A., per Cor ion, L.J., ut pp. 25, 2(J). The following cases alTorrI 
instances of interlocutory oidcu’s made before judgment, giving directions liow 
the action is to proceed, namely : — Htandard iHsconnt Co. v. An Gramje, supra ; 
Re A Debtor, Kx parte the Debtor (1903), 19 T. L. R. 152, 0. A. (order 
empowering a plaintiff to sign judgmont upon a specially indorsed writ 
is interlocutfjry because it does not bo(*<mio cIToctual Jigai/ist the defendant 
until it has Iwen perfected by the further step of signing the judgment); 
Kdison-Jtell RhoihHjraph (h. v. I/out/h (lStl5), 98 Jj. T. Jo. 374, C>. A. (imler for a 
cninmissioii to exainino) ; Monkswell (A»W) v TlKnnpmn, (1898] 1 1). J I .35.3, 

C. A. (order for a special case to bo stated under tlie Municij»al ( ’or)H>rations Act, 
1882 (45 & 46 Wet. c. 50), s. 93, following JIarnion \. IWk (ISsO), 6 Q. H. P. 
823, C. A.) ; AVf/c v. Oordon Lennox [Inidij), [1902 ] 1 K. 1>. 838, A., ptr Lonl 

At.vehstone, (\J., nt p. 815 (order t<» refer an action); Hind v. //tniinrflnn 
(Afarifnis){]S\H\), 6 T. Ji. R. 267, C. A. (onh-r sta>ing pro<;c«Mliiigs against one of 
several dofendanlN) ; International Financial Soehfi/ v. ('if ft of M<>setnn Gtis ('o., 
('ilff of Mosettm Has (\t, v. lni< naitional Financial Society [\H11), 7 fdi. 1>, 211, 

C. A.; Re I'aye, Hill v. Fladyate. [ItHO] 1 (3i. 480, (t. A. (order disnij.s.sing an 
action as Ixdng frivolous or vexations) ; Janes v. Insole, ), tJI li. 7o3. ( A. ; 
Driyfit [Charles) J* Co. v. Rirer Rlale (hni'fnn Han ('a. (liWIl), 17 T. \t. It. 708, 

C. A. (order striking out a statement of fdaiin). The following cases utTonl 
instances of intfTloeijtory orders made after judgiiient and giving dir<‘clioni 
for working' out rights thereunder, namely : - rwwwioM v. lUrron (1877), 

4 Ch. I). 787, C. A., ptr Je.s.ski., M.R., at p! 788 (onler made on an apj»iir a- 
tion to vary a cerlifioato of tlio amount of damages payuhlr^ hy the dofeii- 
dunt); Re Lends, Lewis v. Williams (1886), 31 Ch. Jl 62.3, C. A. (or(J<T 
in an administration action directing taxation of co.sts and .application of funds 
in court, and giving liberty to apply as to getting in aK«ets and ^?enerally) : 
JBlaJfcy V. Latham, supra (older allowing exists, subject to any lien that a sjwjcififjd 
person could establish before the taxing mast^T) ; Re Johnson, ManrI, ester 
and Liverpwil Ranking Co. v. Reales, Johnson v. Ilaitley [\HHU), 42 Ch. T). 505, 
609 (order made in chambers on further coiiKiileration in an admini^ration 
•ctujti, leaving part of the funds to be dealt with thereafter and reserviiig 
liberty to apply) ; Re Aldy, Rabhett ▼. Donaldson, [1895J W. N. 12, 0. A (orJei iu 
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SicT. «. rules thereunder of the terms ‘‘ final ” and “ interlocutory,” and it 
Classifica* is necessary to note that a judgment or order may be ” final *’ 
tlon. for one purpose and “interlocutory” for another (/c). The 

decisions on the question whether an order is “ final ” or “ inter- 
locutory,” therefore, must be grouped with reference to the par- 
ticular purpose for which each was given. 

The most important matters in which the question arises are 
the issuing of a bankruptcy notice {1), and appealing to the Court 
of Appeal. 

Final or Generally speaking, an appeal from a final judgment of a judge 

Interlocutory \{q^ to the Court of Appeal without leave (vi), but, with certain 
and orders exceptions, no appeal lies from an interlocutory judgment or order 
forpur(H).se8 of u judge without the leave of the judge or of the Court of 

of appeal 

an administration uction that the plaintiff’s claim to be a creditor was valid) ; 
Nftrtmi V. Norton (190S), 99 L. T. 709, C, A. (order directing jjartition of pre- 
misos remaining unsold made on summons taken out in a partition action under 
II judgment which gave liberty to certain persons to apjdy). But an order 
giving costs to a party, supplemental to a final decree, must be treated as part of 
the decree, and therefore, as a final order (t'erhts-Smith v. /'’orftea-SwtVA.TlOOl] 
P. 258, 0. A., following Moraden v. Lanranhire aud yorkshire HaiL Co. (1881), 

7 Q. B. D. 641 , 0. A., and The City of Manchester (1880), 6 P. I). 221, C. A.). Other 

instances of interlocutory orders are: order under the Trustee Belief Act, 1847 
(10 & 11 Viet. c. 96) (lie liaiWe's Trusts 4 Ch. D. 786, C. A.) ; oiticr refusing 

to remove the applicant’s name from a list of contributories (7’a?/ff>r’« < 'ase (1878), 

8 Ch. 1). 648, C. A.) ; order on {)etition under the Lands Clauses Consolidation Act, 
1845 (8 & 9 Viet. c. 18), declaring the conatmetion of a will (Re Jacques {^Leonard) 
(1881), 18 Ch. i). 892, C. A.) ; order adjudicating on a claim by a creditor in an 
administration action Uie Compton, Norton v. Compton (iSS4), 27 Ch. D. 892, 
C. A.; lie Crosley, Munvs v. Bum (1887), 84 Ch. D. 664, 0. A.); orders 
made on the trial of iiiterpleador issues (McAndrew v. Barker (1878), 7 Ch. D. 
70 1, C. A. ; lluyhss v. JAttle (1886), 18 Q. B. D. 32, C. A. ; McNair & Co. v. 
Audeushau) Vatni and Colour Co., [1801] 2 Q. B. 502, C. A.) ; order to review 
the taxation of a solicitors bill of costs (Re Watson, Ex parts VhUHps 

19 Q. B. I). 284, C. A,), or dismiasing summons to review (/fe i/crr/wic, [1907] 
2 Ch. 145, C. A.; but see Rs Reeves (llerhert) & Co., [1902] 1 Ch. 29, C. A.) ; 
order refusing leave to iasiic a writ of sequestration (fij^encer v. Ancoats Vale Rubber 
Co., Ltd. (1888), 58 L. T. 863, 0. A.); order in administration action declaring 
rights, and giving leave to make payments to an annuitant (Tfe Gardner, Long v. 
(/aniwer (1894), 71 L. T. 412, C. A.); order for compulsory winding up of a 
company (Re Naval, Military, and Civil Service Co’^ojterative Sociely of South 
Africa, Ltd., [1903] W. N. 120, C. A.), or refusing to sanction a reduction of 
capital [Re Allsopp (Samuel) Sfms, Ltd., [1908] W. N. 132, C. A.); order 
to enter a cause in the commercial list [Sea Insurance Co. v. Carr, [1901] 
1 K. B. 7, C. A.); refusal of application for committal [Bowden v. Torall, [1901] 
1 Ch. 1, C. A.) ; sec also note [h), p. 178, ante. 

[k) Pheysey v. Pheysry [\WiW^, 12 Ch. D. 305, C. A., where James, L.J., atp. 307, 
explained that the “Memorandum on Practice” (187,5), 1 ('h. 1). 4 1 , C, A., directing 
all summonses which finally settled the rights of the parties, such as summonses 
under winding-up orders, or in adininistration suits, to be heard by the full 
Court of Appeal (although by the Judicature Act, 1875 (88 & 89 Viet. c. 77), 
i. 12, such a hearing by the lull court was only neces^ry in the case of appeals 
from final orders), was not to be taken as determining the question whether 
the orders in such cases wore final or interlocutory orders (Re Compton, Norton 
V. Compton (1884), 27 Ch. D. 392, C. A. ; Re Page, Hill v. Flndgate, [1910] 1 Ch. 
489. C. A.). 

(/) For the judgments which are “ final judjrments” within the Bankruptcy 
Act, 1888 (40 iV: 47 Viet. c. 52), s. 4 (g), und therefore enable the judgment 
creditor to serve a bankruptcy notice on the iudgmeut debtor, see title 
Bakkruftcy and Insoltencv, VoI. U., p. 26; and see note (/), p 177, ante, 
(m) See title PRAcnoi and Pbocxdurs. 
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Appeal (n). Any doubts as to what decrees, judfifments, or orders 
appealed from are final or interlocutory are to be determined by 
the Court of Appeal (o). The Court of Appeal may bear an appeal 
without deciding whether the order appealed against is the one or 
the other (p), or even where the appellant has misconceived the 
nature of such order (g). 

Appeals to the Court of Appeal from final orders also differ from 
appeals from interlocutory orders in respect of the time within 
which they may be brought (r), and of the length of notice of appeal 
that must he given (s). 

(w) Judicature (Procodure) Act, 1804 (57 & 58 Tict. c. 1(>), s. 1, and soo, 
further, titles Companies, Vol. V., p. 548 ; Puactice and PjiorKDUKE. 

(o) Judicuturo Act, 1875 (;18 & 39 Viet. c. 77), s. 12; (/nwr/t v. Pontair 
(1884), 33 W. R. GO, 63, C. A. Por instances of judf'monts nnd orders hcM to 
be final or interlocutory on the miestion as to whether lesivo is nocossary or 
not, see cases cited in notes (/^), (t), pp. 178, 179, ante. 

(p) lie Holland Hienmtthip Co. and liritiah Steam Navltjaiivn Co. (1900), 95 
L. T. 769, C. A. ; lit Jlodgkinaon, llodykinson v. Ifodyhinson (1805), 98 1j. T. Jo. 
423, C. A. 

(</) Jit EmmeVa Kaiaie^ Emmet v. Emmet (1879), 13 Ch. D. 484, 489, C. A.; 
A.-a. V. Tomline flSSO), 15 Ch. I). 150, 152, C. A. 

(r) R. S, C., Ora. 58, r. 15. The following; ordora have been trf*atcd ns final 
in respect of the time within which an njipoal may bo brouf^ht: order over- 
ruling a demurrer {Trowell v. Shntem (1878), 8 (;h. 1). 318, C. A., per rmViw, 
at p. 321 ; compare Salaman v. Warner., [1891] 1 Q. R. 734, C. A.); decision of 
the court on n case stated by an arbitrator, referring the matter back, wlicre a 
contrary decision would have resulted in judgment being enteri^d for the 
defendant [Shithrook v. Tu/nell (1882), 9 Q. B. 1). 621, C. A. ; for the discussion of 
this and related cases, see note (i), p. 179, ante); order dismissing an action 
{Ilozaon V, Altrincham Urban Connril, [1903] 1 K. B. 547,0. A.); but see Stewart 
V. Roffda (1904), 118 L. T. Jo. 176, 0. A. ; lie Pof/e, Hill r. F/wlnatc, [1910] 1 (’h. 
489, C. A. Where on further consideration of a cause there is hoard a HiimmoiiH 
to vary n certificate, and separate orders are made on each, the time for appeal- 
ing against both orders is that for appf»aling against the order on fnrtlier 
consideration (R. S. C., Onl. 58, r. 15a ; Mara! and v. Hole (IKSS), 40 
Ch. D. 110, C. A. ; Savndera Davia v. liailUe, [1907 ] W. N. 237, C. A.). For 
the older rule, see Cummins v, Ihrron (1877), 4 (’h. I). 787, (). A. ; While v. 
WUt (1877), 6 Ch. I). 589, C. A. The following have boon treated as inter- 
locutory in respect of the time within which an apj)oal against them may ho 
brought. Some of them are final in the sense of finally determining the rights 
of the parties, but are dealt with as intcrlocub)ry for conveni<!n(;o nnd 
expedition; order on interpleader issue (J/cAwt/rc/e v. Harhfr (1878), 7 <3i. B. 
701, C. A.; followed in AfcNair Co. v. Andmahaw ]\iint nnd Colour do., 
[1891] 2 Q. B. 502, 0. A.; distinguishing Ifmjbeay. Little (1880), 18 Q. B. B. 
32, C. A.); a preliminary finding on a dofinito is.‘<ue of fact by a judge r»f tho 
Chancery Division (AV/I/ v. Itnrrell (1878), 10 f ’h. D. 420, (*. A. ; explained in 
Lowe V. Loivt (l*i79), 10 (>h. 1>. 432, C. A.); order or refusal of application on 
Biimmons in administration action (They an/ v. Phej/an/ (1879), 12 Ch. J>. 305, 

C. A.; lie Compim, Etrrton v. dompton (iSvl), 27 (’h. B. 392, A.; He Lenda, 

Leufit V. Williama (1886), 31 f’h. B. 623, C. A.; He Oardner, /jmy y. (inrdmr 
(1894), 71 L. T. 412, C. A.); decision of High Court on s[KjciaI case stated for 
tts opinion by an arbitrator who is thereufsm to make his award {dollina v. 
Paddington Vetiry (1880), 6 Q. B. B. 368, 0. A. ; see p. 178, onu) ; order 
allowing co.stB subject to any lien thfit a sjK^ified per^^m can establish before 
the taxing master v. LaHiom (1889), 43 <'h. B. 23, (\ A.j; order 

utajing proceedings against one of several defendants [Hind v. Hurtnu/tini 
(J/aryitiA) (18t)0), 6 T. It. R. 267, C. A.). Qmrre whether the fact that tho 
order was limited in its effect to one defendant is of any iinporlancs 
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($) For note («} see next page. 
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491. The circumstances or the nature of a judgment often 
render necessary subsequent applications to the court for assistance 
in working out the rights declared. All orders of the court carry 
with them in gremio liberty to apply to the court (a), and there is 
no need to expressly reserve such liberty in the case of orders 
which are not final {b). In the case of final judgments, it is usual, 
where the necessity for such subsequent application is foreseen, lo 
insert in the judgment words expressly reserving liberty to any 
party to apply to the court as he may be advised (c). The judgment 
is not thereby rendered any the less final; the only effect of the 
declaration is to permit persons having an interest under the 
judgment to apply to the court touching such interest in a summary 
way without again setting the case down (d). It does not enable 
the court to deal with matters which do not arise in the course of 
working out the judgment (c). Should the declaration be omitted, 
application may be made to have the judgment rectified by 
inserting it (/). But it will not be made or implied in favour of a 
defendant as against whom the action has been dismissed, for any 
other purpose than enforcing the terms of the order (//) ; nor in 
favour of a plaintiff whose cause of action disappeared before trial, 
but who fears tliat the circumstances giving rise to such cause of 
action may recur (Ji). 

492. A judgment dismissing the plaintiff’s action is final. But 
it may bo accompanied by a direction that the dismissal is to be 


(soo lie l*age, llUl v. Flwlgute^ [1910] 1 Ch. 480, 0. A.^ per CoZKNS-llAimY, 
M.ll., ut p. 402) ; order diKiiuKKin^ au action unless security given by a named 
date (iS7c«’ar< v. Itogils (1004). 118 L. T. Jo. 176,0. A.); order dismissing an 
action 08 frivolous and vexatioUH {Hr, rage, JlHl v. Fladgnte^ anjnra ; see also 
/'nVe V. rhHlip» (1894), 11 T. L. 11. 86; Austin Friars Stcainahij) Co, v. btrack, 
[19061 2 K. IJ. 499, 0. A.). 

(») It. S, Ord. 6S, r. 3. The following orders have boon hold to bo final in 
res|>oct of the notice of appeal: order on application by liquidator in a wind- 
ing-up by the court us to hi« rights to certain in<*iipys and goods {He SttM'kton 
Iron I'urtuu'e Vo, (1879), 10 (.'li, !>. na.*), l.\ A.); order made by the Queen ’s 
Bench l»i vision <»ii appeal from a county ctmi’t on an interpleader, affirming the 
judgment [Hughes v. (1886), 18 Q, B. I). 32, V, A. As to this, seethe 
judgment i»f llowEN, L.J., in J/rAVi/r d* (V). v. Audeuahnw Hahit and Coltuir 
[l8iM] 2 Q. B. 602 , C. A.). The ft>lli>wing have Inien held to bo inter- 
locutory : order dismissing the action at the hearitJg before trial of a point of 
law rui^ed by the pleadings under U. S. t\ t>rd. 26, rr. 2, 3 {SaUiman v. 
ir«ir/or, [1891] 1 Q. B. 731, A. ; ctuiqKiro Ttonril v. »S7/ra/o;i (1S78), SCh. I). 
318, 0. A.) ; order dismissing originating summons for delivery of bill of costs 
by solicitor and taxation (He Hveres (Nrrhert) rf- (b., [luoz] 1 Ch. 29, C. A., 
followed in JIai/don v. Cartwright^ [lt>t>-] W. N. 16.3, C. A.). 

(a) Fritz Hvhsou (1 8, SO), 14 Ch. 1>. 542, j>er FUY, J., at p. 661, following 

Vineg ' 


•ineg v. Chaplin (1868), 3 Do O. & J. 282, C. A. 

(b) Penrke v. Williama (1883), 23 Ch. 1). .363. 

(r) Ktvan V. Crawford (1877). 6 Ch. D. 29, 42, C. 


A ; Pawleg v. Pawley^ 

[likij] I Oh. 693. 

id) Jiumi V, Green, [1875] W. N. 213. 

(e) Poisson and W<*otU v. Jlolnrtson and Purvey (1902), 60 W. E. 260, C. A. 

(/) R. S. C., Ord. 28, r. II ; Harmon v. Zeal, [1871] W, N. 241 ; Wtbsdtll v. 
JenJdna (1902), 46 Sol. Jo, 484 : Pmrice v. KV/iaww, supra. 

(g) Huntley y. /.tn^ (1881), 26 S<d. Jo. 69. 

(A) Carr da Co. v. Hath Gas Light and CUe Co. (1899), [1900] W. N. 266, n. ; 
Jhuufifig V. Oroavtnor Pairita, Ltd., [1900] \Y. N. 266. 
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T^ithout prejudice to the plaintiff’s ri^lit to hriri^ another action (>). 
Where an order is made dismissitif:: an action unless within a 
specified time the plaintilT takes a certain step, ami tlie plaintiff 
fails to do so, the action is at an end, and there is no jurisdiction 
to extend the time for sucli step, unless the order for dismissal is 
first got rid of (/c). 

Sus-SucT. 3 . — Kfiforccahle ; Dcvhitaiory* 

493 . Judgments and orders are usually determinations of rights 
in the actual circumstances of which the court has cognisance, and 
give some particular relief capable of being enfon^od. It is, how- 
ever, sometimes convenient to obtain a judicial decision upon a state 
of facts wliicli has not yet arisen, or a declaration of the rights of a 
parly without any reference to their enforcement. Kuch merely 
declaratory judgments may now be given (Z). 

(i) Woolliim V. Hearn (1S02), 7 Vos. 211, 222; Linthatf v. f.yuch (1S(H), 2 
Sch. & Lcf. 1, 12 ; MWnll v. Calull (1820), 2 Bli. 228, 2(Jt), ; ^Strven8 v. 

(ivppy (1828), 3 lluss. 171, 185; itochester Corporation v. Lee (1818), 1 Mac. & 
G. ‘1()7, 470. 

(h) 1 1 A w//<?r V. //anroc/c (1878), 3 Q. D. D. 83, followed in ira/Z/jj v. Hefilurn 
(1878), 3 Q. B, D. 84, u., niid Kiny v. J^areuport (1879), 4 ti. B. 1). 402; uiul 
dintinguishod in IhtrLe v. Honney (1879), 48 Ti. J. (q. b.) 001 ; (barter v. Sfnhl>.n 
(1880), 6Q. B. I). 110,0. A. ; lilitatfe v. Ih'iiuh Tea Asm'lation (1881), 40 b. T. 
31 ; Choiingrap/nj Cm V. Otftff/ (1890), 50 L. J. (clI.) 400. 

(/) 11. S. C., Ord. 26, r. 5. Boh)ro 1852, binding deedaratiuns of right could 
made only as ancillary to tho grant of sotno present relud. The (’Inmeery Pro- 
cedure Act, 1862 fl5 & 16 Viet. c. 86), s. 60, CTnjK)wered the Court of C'lianeery 
to make binding declarations of riglrt without granting consequential relief, but 
only where tho plaintiff was entitled, if ho chose to ask f<»r it, to some C(|uitahle 
relief {Javkson v. Tnrnhy (1853), 1 I)row. 617 ; liooUe v. Kcnai nylon {Lonl) ( 1866), 
2 K. & J. 763 ; Lanydale {Lady) v. Drvjys (1866), 8 Po (i. M. iV (i. 391. ('. A. ; 
J'rvjht V. Tyndall (1876), 4 Ch. I). 189 ; Keran v. Cratr/ord (1877), 6 (’]». D. 29, 
C. A.). By It. S. C., 1883, Ord. 25, r. 5, tho court wris aulhorisorl to make 
“binding declarations of right whether any consequential relhd is m* c.<»uld ho 
ehiimed or iiot“ (AV/ta v. lied ford (Pa/cc), [1899] 1 Ch. 494, V. A., jxr biNin.KY, 
M.U., nt p. 515 ; IVefit v. Sarkrillc {Lord), [1903] 2 ( h. 378, C. A. ; Itrouhimj y. 
Mandalay, Son and Field (1888), 38 C’h. D. 636 ; Willinma v. Ntyrih'a Naviyaiitm 
Collieries {\Hii9), Ltd., [1904] 2 K. B. 44, C. A. (the dvJnm of Collins, M.K. 
{ibid.,p. 49), in that case was commented on in Forth Kaaltrn Marine Fnyineiriuy 
Co. V. Leeds Farye Co., [1906] 1 Ch. 324, by Joyce, J., at p. 329) ; iJyson v. A.-C., 
[1911] 1 K B. 410, C. A., per Cozens-IIardy, M.B., at n. 417). The following 
are examples of declaratory judgments, namely : aeclarations have been 
granted though a claim to consequential relief was (a) not made {Chapman v. 
MirhaeUm, [1908] 2 Ch. 612 ; affirmed [1909] 1 Ch. 238, 0. A, ; Elsdon v. //awip- 
stead Corporation, [1905] 2 Ch. 633); orfb) abandoned {London Assofiaiion of 
Shipowners and Brokers v. London ami Jmlia Dorks Joint Committee, [1892] 3 Ch. 
242. C. A. \A.-0. V. Merthyr Tydfil Union, [1900] 1 (h. 516, C. A.) ; or (c) refused 
{Llandudno Urban Council v. B oot/a, [1899] 2 Ch. 705; Islimjton Vestry v. Hornsey 
Urban Council, [1900] 1 Ch. 695, C. A.), and see Evans v. Mamhfsier, SheffitUl, and 
Lincolnshire Rail, Co. (1887), 36 Ch. I). 626 (liability in certain iKjssible future 
circumstances) ; Socieie Maritime et CommerciaU v. Venus Steam Sht^qdny Co. 
(1904), 9 Com. Cas. 289 (whether or not parties to a mercantile contract were 
bound thereby). Declarations have been refused where other procedure is pre- 
scribed by law {Baxter v. London County Council (1890), 63 L. T. 707 ; Warier v. 
irar/er (1890), 15 P. D. 36; Barraclouyh v. Brown, [18971 A. C. 616; (hand 
Junction Waterworks Co. y. Hampton Vrltan Council, [1898J 2 Ch. 331 ; West y. 
SackviUe {Lord), supra; Tool y. Ewing, [19041 1 1. E. 434 ; North Eastern Marine 
Engineering Co, r. Leede Forge Co., supra). The rule does not enable the court 
to make a declaration on a subject as to which relief is beyond its jurisdiction 
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111 order to justify an action which seeks merely a declaration 
asserting; the plaiutilTs rij^ht without awarding any specific relief, 
Bucli as damages or an injunction, the declaration claimed must be 
ancillary to the piitiin" in suit some legal right (»t), though it may 
be as to future or reversionary as well as to present and existing 
rights or titles (a). 

The power to make a declaratory judgment is a discretionary 
one, and will only he exorcised with care and caution. It will not 
as a rule he exercised where the declaration would ho useless or 
embarrassing, or wliero some other statutory mode of proceeding 
is provided (A). There is power to make a declaratory judgment 
against the Crown (c). The case of persons claiming to ho inte- 
rested under a <leed or other written instrument, and seeking the 
determination of any (fuestion of construction or a declaration as to 
their rights, is specially provided for(d). 


Bect. 3. — Modes of obtaininff a JiuhjmcnU 
Suh-Skc'I’. 1 . — Default tf Appearance, 

Judgment by 494. In somo cases judgment may bo obtained through default 
default of of api)earanco. Should the defendant to an action fail to enter an 
%ppearauce. ftppoftraiice within the time allowed for that purpose (c), the plain- 
tilT may proceed to obtain such relief as the nature of his claim 
admits. On a liquidated demand indorsed on the writ of summons 


[Jlarravlomjh v. Drown, [1897] A. C. 010, pn Lord Lavev, at p. 020); boo also 
Durtfhia v. /!.-(/., [19111 2 Oh. 109. 

(m) Williams v. .VoW/i’a Xavhfution Cullicries (18S9), fAd., [190-1] 2 K. IJ. 41, 
0. A., per (lof.LlNS, M.K., at p. *19. Tho court will not uso its power whore tho 
plaiuliil oxpocts to bo made a defendant to an action and Koekn ii declarati»)n 
that his opponent luis no good cause against him {Dyson v. A,-(D, [1911] 1 K. 11. 
410, 0. A., p»r Cozens- Uauuy, M.R.,at p. 417) ; sec also Offin v. llochford Rural 
Council, (19001 1 ("h. 342, jtcr Wahulnoton, J., at p. 308, A judgment dechira- 
tory of tuo validity of a mortgugo of a ship and of tho rights of mortgagee in 
possession may bo granted in order to assist tho })laintiffs in proceedings in a 



(a) Darraclouijh v. Drown, euiira; Curiu v. Sheffield (18S2), 21 Ch. I). 1, 0. A. 
{h) Ansten v. Collins (1880), 54 L. T. 903, per Ciiirry, J., at p. 9()o ; Re 
Berens, licnns v. Derens, [18S8J W. N. 95, jer (’iiiTTY, J. ; Honour v. Ryni'uUe 
Li fe Assurance Society of the United States, [1900] 1 Ch. 852, ;/«r Buckley, J., 
at p. 854; Fahr y, (Joswvrth Vrltan District Council (1903). 88 L. T. 549, 
Eady, j., at p. 550; A,’G, v. Swtt (1904), 20 T. L. R. 030, per Jelf, J., at 
p. 633; North Rasiern J/ari«e ICnyineeriny Co, ▼. Leeds Forye Co., sujtra, per 
KOMEK, L.J., at p. 600 ; Dyson v. .4.-0^., [1911] 1 K. B. 410, 417, C. A.; and 
•ee cases cited in note (m), supra, 

S Dyson v. A,^tj,, snjnra, 

) R. S. C., Ord. o4a. Such persons may apply by originating summons 
in any division of the High Court, but the coiurt is not bound to &termine a 
question which in its opinion ought not to be determined on oii^natin^ 
summons. The rule does not onahle the court to give any other relief, and 
is only intended to enable it to decide questions of constniction, where the 
decision of those questions, whichever way it may go, will settle the litigation 
between the jiarties v. Orten, [ltH)5] 2 Ch. 340). See, for instfinces of 

relief under this rule, C)/c!isU' Tonriny Club v. IJopkinson (1909). 101 L. T. 848 ; 
Re FremeU Contract, [1895] 2 Ch. 256, 778. C. A. ; Dossfrt v. t/ow<'S (190 0, 48 
Sol. Jo. 630; ,\*chidls v. NichvlU (1899), 81 L. T. 811; Mason v. SJiifi»pii 
(1899), 81 L. T. 147. 

(e) See title riucncB AMD PBOCBDuai. 
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final judgment may be entered for the sum indorsed, interest, 
and costs (/). On a claim for pecuniary damages, or for detention 
of goods, alone or together with pecuniary damages, indorsed on 
the writ of summons, interlocutory judgment may be entered, and 
the amount of damages or the value of the goods, or both, are then 
ascertained by means of a writ of inquiry or in any other way directed 
by the court or judge (<7). In an action for the recovery of land, 
judgment may be entered that the person whose title is asserted 
in the writ shall recover possession of the land but without costs (//). 
There may he indorsed on the writ a claim for mesne profits, 
arrears of rent, double value, or damages for breach of contract or 
wrong or injury to the promises claimed; and in that case tlio 
plaintiff may enter final judgment for the land, and interlocutory 
judgment for the other claims, the amounts to bo assessed (i). 

No order is necessary to enter judgment. The proper forms of 
judgment (j) must be taken to the proper ofiicer (A), together with 
tlie writ, an affidavit of tlie service of the writ (/), and a certificate 
of no appearance (iu). 

(/) 11. 8 . 0., Ord. IS, r. S. If there are several defendnntu, ef whom oao or 
more n|>])oar to the writ, and anr)fhor or others fail to appear, the plaintiff may 
enter final jud^'inent against the latter and issue execution thereem, mul 
proceed with the action against tho fornu r (11. S. C., Old. l.’i, r. 4). Judgment 
hhould be entered for the amount due ut tlu* time of entering, credit being given 
for payments, if any, made after action brought [Umjhts v, ttmiiu, [1804] 

1 Q. 15. CG7, C. A. ; llo'lijcs v. (.'allwf/tav (1857), 2 C. ll. (N. s.) JOG). Judgment 
cannot be entered for more than tiio amount claimed on tho writ {dee v. Itell 
(1887b (h. 1). IGO; Lntr v. /V<t%(188G), 5 G L. T. 2 J 0 ; /mw v . /V/tV/>;/(No. 2) 

(1HS7), 5G L. T. 522). If tho dolit has been jiaid after servii’o, judgment may l»e 
entered for costs alone {Ilni/l/cs v. Jnsdn^sttfira). interest is piiyahlo at tlio rnto 
ppccified, if any, or if no rate be specified, then at tho rate of 5 j)er cent, per 
annum (11. 8 . 0 ., Ord. Id, r. d). Aa to interest on an I. O. U., see Htnlway y, 
liiras (1855), 10 Kxch. G()7. 

( 7 ) K. 8 . C., Ord. Id, r. 5. Tho as-sessment may bo inado by tho sheriff 
under a writ of impiiry or by a master, otiicial referee, or other olIiiM'r of the 
court, if tho couit so older, without tho issue of such a writ ( 11 . 8 . 

Ord. dG, r. 57). Tho court or judge may order a statement ol claim or 
particulars to be filed lad'ore anj* assessment of damages fakes plaro (t/uV/.). 
After assessment, final judgment for tho amount found duo, bigethor with 
costs, is entered as a matter of course. If there uro several defendants, of 
whom one or more apjH'ar to tho writ, and another or others fail to appear, tho 
plaintiff may proceed as above described against the latter, and, at tho same time 
as iho value or damages are being assessed, llm action may ho tibtd against the 
former unless the court or judge otherwise diiect (It. 8 . ( hd. Id, r. G). If a 

writ of summons is indor.'^ed for a liquidated demand, and aho with a claim for 
I»ecuniary daimigc-s, or for detention of goods (alone or combined with a claim 
for pecuniary damages), the jiluiiitiff may pr<»ceod as above de.^icrihed against 
any defendant or defcmbints who may fail to appear to tlio writ (It. 8 , C., 
Ord. Id, r. 7). 

(/<) Jhii, r. 8 . 

ft) /55i., r. 9. 

(./) For forms, see It. S. C., Appendix F, Nos. 1 

\k) ^^^len the writ is issued from the Central Otlico, judgment is entered iu 
the Writ, Ap|icarance, and Judgment Dejiiiitinent in tho King’s Dench Division, 
and in the Ilegistmi’s Department in tho Chancery J)ivision. When the writ 
is i.ssued from the di-strict roj;istry, judgment is entered Ihoro ; see note (7), 
p. 19S, piist. 

{/) F«*r forms, see R. 8 . C., Ap| endix 15, No. 2 d. As to the mode r»f sen'ico. 
Bee title PkAirricE and PitocEDL UE. 

(m) This is obtained in tho Writ, Appearance, and Judgment Department 
of the Central Office, or in the district registry, as the case may be. 
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Where an account is claimed by special indorsement (n), or 
where the indorsement involves taking an account, and the 
defendant does not a]>pear, or appears but fails to satisfy the court 
or judge that there is some preliminary question to be tried, on 
application by the plaintiff by summons an order will be made for 
proper accounts, with inquiries and directions usual in the Chancery 
Division in similar cases (o). 

In actions other than those already mentioned, if the party 
served with the writ does not appear within the time limited for so 
doing, the action may proceed as if ho had appeared ( 

495. Where the writ is indorsed with a claim on a bond for 
non-performance of any covenant or agreement contained in any 
indenture, deed, or writing (q), and the defendant does not appear, 
the plaintiff, without filing a statement of claim, may suggest a 
breach or breaches by delivering a suggestion thereof to the defen- 
dant or bis solicitor. lie may enter judgment for the amount 
of the penalty with a stay of execution until the damages are 
assessed (r). 

Where the respondent to an originating summons to which an 
appearance is required fails to appear, the applicant may apply for 
an appointment to hear the summons upon a certificate of no 
appearance (/?). 

Sub-Sect. 2. — DefavH of Defence, 

496. Upon failure by a defendant who has appeared to deliver 
a defence to the claim within the time allowed for so doing (a), 
the plaintiff may, if a debt or liquidated demand only is claimed, 
enter final judgment for the amount claimed with costs (li). Where 
the claim is for pecuniary damages only, or for detention of goods 
(whether or not a claim for iwuniary damages is included), the 

(fi) Under D. S. C., Ord. 3, r. 8. 

\*) S. 0., Ord. L’), rr. 1, 2. 


104 ; Ortene v. St, Joints Ahtnsityns, [1000] W. N. 9). Jud'^incMit iiiny be 
obtained on motion ; see p. 194, Ah to delivery to a party who lias not 

appeared, of pleadings etc. by liling, sec lb S. C., Ord. lb, r. 10 ; and see, further, 
title ruEADiKO. 

(</) /.<?., under stilt. (IG90) 8 & 9 Will. 3, c. 11, s. 8; see Cope v. Dennett 
(loil), Jo. 2iil. As to the bonds to which this statute applies, see title 

Bonds, Vid. III., pp. 94, 102. 

(r) B. a a, Ord. 13, r. 14. 

18) Ibid,, T. 15. 

fa) See title Tleadino. If the defence is delivered after the time allowed, but 
before judgment has lieen given, the plaintilT may l)0 prevented from getting 
judgment, but the defendant may bo ordered to pay the costs ot'casioned by 
his delay {CiU v. irof*.//iii (1884), 25 Ch. IK 707. 6. A. ; (iihhi xfa v. Strong 
0884), 26 Ch, D. 06, C. A.) ; or other order may be made as the judge thinks 
nt (see Mmtagn v. Land Vi^}\aratHm of England (1887), 56 L. T. 730). 

();) B. S. 0., Old. 27, r. 2. Should there be several defendant^, of whom one 
or some but not uU make such default, final judgment against him or them 
may be entertd. and execution i-sued theretul without nrejudice to the 
plaintiff’s light to proceed against the defendant or defendants who plead 
(H. S. C. Ord. 27, r. 8). 
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plaintiff may enter interlocutory judgment and have the value of 
the goods, or the amount of the damages, or both, ascertained by 
means of a writ of inquiry, or in any other way directed by the 
court or judge (c). Final judgment lor the liquidated demand 
and intoilocutory judgment for damages or value of goods may 
bo entered, wliere the plaintiff has claims of both kinds, anil 
worked out respectively as above described (d). 

497. In actions for the recovery of land, judgment may be 
entered that the person ^Yhoso title is asserted in the writ of 
summons shall recover possession of the land, witli costs {<0- If the 
writ also claims mesne profits, arrears of rent, or cloulilo valuo, in 
respect of the premises cliiiiiicd, or part of tliein, or damages for 
breach of contract or wrong or injury to the premises claimed, 
interlocutory judgment may he sigiuid as to tlieso claims and the 
amount assessed in the manner already staled (/). 

498. Where a defence applies only to a part of such claim or 
claims as above mentioned, the phiintilT may, by leave of the court 
or a judge, enter final or interlocutory judgment, ns may he 
appropriate, in respect of the part of the alleged cause of action 
that is unanswered, if such part is a separate cause of action or is 
severable (fj). 

499. In the above cases judgment may be entered without any order. 
The plaintiff must take to the proper department (/t) the aj)propriate 
forms ci judgment (0, the original writ, a statement of claim where 
it is not indorsed on the writ, and proof of entry of appearance. 

In all other actions than those above mentioned, whether the 
defendant has failed to appear or has appeared and then failed to 
deliver his defence, the plaintiff may set down the action on motion 
for judgment (A). 

Where the default is on the part of the plaintiff in not deliver- 
ing a reply to the counterclaim delivered by the defendant to 
the action, the defendant may proceed in the same way (1). So, 


(c) R. S. C., Ord, 27, r. 4. If one or some of soverul defendants are 
in default, interlocutory judgment may bo entered against the defendant or 
defendants so making default, and the assessment of damages or value, or )>oth, 
will take place at the same time with the trial of the action against the defendant 
or defcndiints who plead {ibid., r, 0). 

(d) Jlid.t r. 0. 

(e) Ihid.t r. 7. It is to be observed that in this case, if the judgment ii 
entered for default of appearance, it docs not include costs (Ii. S. C., Ord. l.'i, 
r. S; see p. 186, ante). If the defence bo limited to part only of the land 
claimed, judgment may bo entered for recovery of that part to which the 
defence does not apply (Ji. S. 0., Ord. 13, r. 8). 

(/) li. S. C., Old. 27, r. 8; and see the text, $uj/ra, 

{(f) H. S. C., Ord. 27, r. 9. Should there be u counterclaim, leave must be 
obtained before issuing execution on such judgment {ibid.). 

ffc) See note (A), p. 185, ante. 

(i) For forms, see H. S. C., Appendix F. Nos. 1 et teq. 

(k) E. S. C., Ord. 27, r. 11 ; and see p. 104, poet. 

(f) Street v. Cramp (1883), 25 Ch. D. 38 ; livpjine v. Scott (1888), 21 Q. B. D. 
10; Jones v. Macaulay, [1891] 1 Q. B. 221, C. A.; Uobens v. Jiootli, [1893] 1 
Ch. 62; yeri.ey v. riumaa (1888), 68 L. T. 20. 
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also, where in an action an issue arises between any parties other 
than the original plaintiff and defendant, and a party to such 
issue makes default in delivering any pleading, the opposite party 
may apply by motion to the court or a judge for such judgment as 
he may be entitled to upon the pleadings (in). 

Suii-SEcrr. 3 . — Default of oihir Kinds. 

500 . If the plaintiff makes default in delivering a statement of 
claim where one has to ho delivered, the defendant cannot enter judg- 
ment, but may apply to disini.ss the action for want of prosecution (n). 
In like mariner, upon failure to comply with an order to answer 
interrogatories, or for discovery or inspection of documents, a 
plaintiff is liable to have his action dismissed for want of prosecu- 
tion, and a defendant to have his defence, if any, struck out, 
and to be dealt with as in default of pleading (o). If the plaintiff 
fails to give notice of trial in time, the defendant may give such 
notice or may apply for the dismissal of the action Lr want of 
prosecution {]>). 

Sub-Sect. 4.— i>y Consent. 

601 . If either party is willing to consent to a judgment or order 
against himself, or if both parties are agreed as to what the judgment 
or order ought to bo, due effect may be given by the court to such a 
consent on an apiilication being made for such judgment (q). 

502 . Certain safeguards against fraud or oppression are pro- 
vided by the Kules of the Supreme Court, Where the defendant 
has not appeared or has appeared in person, no order to enter judg- 
ment by consent will be made unless the defendant attends before 
the judge and gives consent in person, or unless his written consent 
is attested by a solicitor acting on his behalf, except in cases where 
the defendant is a barrister, conveyancer, special pleader, or 
solicitor (r). Where the defendant has appeared by solicitor, the 
consent must bo given by his solicitor or agent («). 


(?ii) B. S. G., Ord. 27, r. 14. The third party brouglit in ns a defendant to 
a countercliiim is in the same position in this res]>ect as the plaintiff in the 
action. 

(n) R. S. C., Ord. 27, r. 1 ; and see, further, title Piiactice and Proceduue. 

(o) R. S. 0., Ord. 31, r. 21 ; Practice Masters’ Rules (17) ; Fisher v. Ifufjhes 

(18771, 26 VV. R, 628; Kenne^fy v. Lyell, [1882] 137, C. A.; Iluifh v. 

ilaiijh (1885), 31 Oh. D. 478. Rut no coui-t would dismiss the action for failure 
to make an affidavit by a plaintiff who was not in a condition to make one 
nri/wn V. RaffaUrvich (1881), 7 Q.B.l). 653, C. A., /ler Cotton, L.J., ot p. 6(51). 
See, further, title Discovery, Inspection, and Inter ugoatories, VoL XI., 
pp. 36 et seq. 

(p) R. S. C., Ord. 36, r. 12. See, further, title Practice and Procedure. 

I y) The application is made to the master in chambers. 

fr) R S. C., Ord. 41, r. 10. In the Chancery Division the practice is for the 
defendant to appear in i^erson and sign the registrar’s book ; see Elliman v. 
Swuah, [1903] W. N. 187. 

(i) R S. C., Ord. 41, r. 9. If the solicitor for the consenting party does not 
attend the summons, his consent should be in writing indorsed on the summons. 
A consent written on a summons and signed by a p^y, or his solicitor, must 
be initialled by a judge or master, or it will not be drawn up (Practice Masters’ 
Eulea (20)). 



Judgments and Orders. 


189 


Persons authorised by the court to defend an action on ])uhalf of 
others having the same interest cannot consent to judgment 
against thorn (0* 

An order made by consent, but without the sanction or direction 
of the court, sliould contain a statement on its face that it is an 
order by consent (a). 

Under the Debtors Act, 18()9(/i), a consent order given by the 
defendant in a personal action, authorising the plaintilT to enter up 
judgment, whether or not subject to defeasance, must bo filed 
wdth the proper officer (c) within twenty-one days from the time 
when the order is made,* otherwise the order and any judgment 
thereon will bo void {d). 

603. Where in an action for a debt there is no defence, by consent 
of both parties there may be obtained a master’s order to stay the 
proceedings, with a condition that final judgment may be entered 
and execution issued in the event of the dei)t and costs not being 
paid within a certain time(r). 


1 0 lieea v. Richmond (1800), 62 L. T. 427. 
a) Michel v. Match (1886), iM W. K. 251. 

5) 82 & 88 Viet. c. 62, s. 27. 

c) The order must be registered in the Dills of Sale Department of the 
Central Office ; see title iJii.LS of Sai.e, Vol. 111., ]ip. 46 ct aetj. 

{d) Dimmoch v. Doteky (1859), 2 0. D. (n. s.)512; Jouca v. Jayyar (1886^ 
61 L. T. 781 (no leave to issue execution nndor It. S. C., Ord. 42, r. 28); Re 
tSmithf Kxjtarle Rroum (1888), 20 Q. D. D. 821, 0. A. (vuid as against trustee in 
bankruptcy). The order, however, is not void as against the debtor himself 
(G’o/aan v. (1886), 18 Q. D. I). 201, C. A.; Vibarl y. (1890), 24 


Q. D. D. 864, C, 
judgment 


64, C. A.), and therel'oro a bankruptcy 
signed iu pursuance of nn unregistered 


notice may be based on the 
consent order {Re Jiuasell, Kx 


parte Amssc 1/(1888), 5 Morr. 258, (?. A.), uiidifthedebtorshouhi becomo bankrupt 
a proof may bo put in in respect of the debt fur whicli a judgment has been 
signed under such an order {He Jlrotni, Ax itarte Smith (1886), 17 Q. D. J). 488, 
C. A.); and see title Execution, Vol. XIV., p. 7. See Led v. Tayhjr, (1908), 
IIGL. T. Jo. 64. 15ut an order made by the judge on a submission to judg- 
ment at the trial need not bo pnjfaced by the words “ by consent,” aiid 
so become liable to registration under the Debtors Act, 1869 (82 & 88 Viet, 
c. 62) {Levi v. Taylor^ aajira). A charging order on shares, made under 
the Judgments Act, 1888 (1 & 2 Viet. c. 110), s. 11, is not a consent by the 
judgment debtor to pay the judgment debt {MwUz v. Stephan (1888), 86 
W. K. 779). Upon an action being called on in which the defendant had sum- 
moned a special jury, the defendant wished to consent to judgment without 
swearing the jury. The judge bad the jury sworn and directed them by 
consent to enter a verdict for the amount claimed. In such circumstances tho 
judge has a discretion as to hearing the case or not {Samamj v. irinc/i(1898), 9 
T. L. E. 652). 

(c) Bray v. Manaon (1811), 8 M. & W. 668; Thorne v. Neal (1812), 2 Q. D. 
726; Rayley v. Birch {l891), 8 E. 617. Proceedings are not stayed during tho 
time allow^ for payment of the debt and costs, unless expressly so ordfjrcd 
{Filmer v. Burnhy (1841), 2 Man. & G."*529; Michael v. Myera (1843), 6 Man. 
& Or, 702). If tho plaintiff has liberty to enter final judgment for doU and costs 
on a particular day, and the defendant dies in the meantime, judgment may 
not be entered nunc pro tunc as of the day when the consent was given, unless 
the order expressly so provides {WiUcina v. Cauty (1842), 1 Dowl. (N. 8.) 855). 
The consent of an unman ied woman is not revoked by her subsequent marriage 
{Thorpe V. Arglea (1844), 8 Jur. 602). 

Where an order is made staying all proceedings in an action on tenns settled 
by oonsenti such an order is not a jud^ent nor cux>able of being registered us 
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d04. An np[>(ial from an order made by the High Court, or any 
judge thereof, by the consent of the parties, cannot bo brought 
without the leave of the court or judge that made the order (/). 

Sl’H-.Sect. b,—On Warrant of Attorney, 

505. It was formerly a coinirion practice for judgment to be 
entered up upon a warrant of attorney to confess judgment (f/), but 
tlie [iractice is now almost obsolete. The warrant is filed in the 
Hills of Sale Department, and judgment is entered upon a 
cerliilcato given by that department that it has been filed. 

Sub-Sect. 6 . — Bummary Jiulymeni after Appearance. 

506. Wliere the defendant appears to the writ, the plaintiff can 
in some cases obtain judgment summarily against him without 
proceeding to the trial of the action (k). There are certain condi- 
tions precedent before resort can he had to this procedure. The 
writ must bo specially indorsed (i); and the plaintiff, or some 


nuch [Jofint V. MavCahCi 1 I* R. 104). An onlcr made in chambers by 

consout tin action against ii county council in respect of acts done in 

pursuance of the Local (jovornmont Act, 181)4 (oG &o7 Viet. c. 71), and ordering 
the plaintiff to pay tlio defendants* costs, is equivalent to obtaining judgment 
by the defendants within the meaning of the Public Authoritie.s Protection 
Act, 1803 («)(i & 67 Viet. c. GI), 8, 1 (b) {Shaw v. Ikrtfordshire County Vonnnl^ 
[ISim] 2 Q. h. 282, 0. A.). 

(/) Judicature Act, 1873 (3G & 37 Viet. c. GG), s. 49 ; Kadt v. Winser San 
(1878), 47 L, J. (q. B.) 684; IJadida v. I'Wdham ct' Sons^ iJd. (1893), 10 
T. L, ii. 139, C. A. ; Aldam v. Jlrown, [1890] W. N. IIG, C. A. A con- 
Bcnt order in an action based upon and intended to carry out an agreement 
between the parties can be set ashlo on any jn’ound on which an agi-eoment 
in the tonus of tl»c order could l>o set aside ( WUdiny v. Sandemon, [1897] 2 Cli. 
634, C. A.; 1 1 adders fit hi lianhiny Co., iMi. v. Lister <C* Son, Lid., [1896] 2 Ch. 
273, C. A., approving /farenport v. Staffird, Frish/ v. Staford, Davettpori v. 
Manners (1845), 8 Heav. 003; A.-O. v. fomline (1877), 7 Ch.'D. 388). 

{g) A warrant of attorney is an authority from a debtor to certain attorneys 
to appear for him in an action of debt at the suit of the intended plaintiff, and to 
confess the action or suffer judgiiiciit to go by default and to permit judgment 
to bo eutereil up against him for the amount mentioned besides costs of the suit. 
The judgment is entered up in the Writ, Appearance, and Judgments Depart- 
ment of the Central Office. As to the requirements for the execution of such 
a deed, or of a ciynorit, see title Deeds and Other Instruments, Vol. X., 
p. 394. The practice of obtaining a judgment by a coynovit actionem, or more 
shortly cotjnovit, by which the defendant confessed the action and suffered 
judgment to lie at once outored up against him, is now quite obsolete. 

(A) R. S. C., Ord. 14, r. 1. 

(#■) A nylo- Italian Hank v. Ileffo, Anyh-IUilian Dank v. Davies (1878), 38 
L. T. 197, V. A. Summa^ judgment cun bo obtained only in respect of claims 
e])Ocial]y indorsed under R. S. C., Ord. 3, r. 6. Should a claim which is not 
authorised by that rule be included in the indorsement, the judge may amend 
the iiidorsemont by striking out such claim, or may allow the action to proceed 
ill respect of it, and deal iudc;Kmdently with ^e claim or claims properly 
indorsed (R. S. 0., Ord. 14, r. 1 (b) ). Other amendments to a writ of summons 
may be made under R. S. 0.. Ora. 28, r. 2 (see DoberU v. Plant, [1895] 1 Q. B. 
697, C. A.; Ilaiyh v. Purcell, [1908] 2 I. R. 66, 0. A., following Guinness r. 
Carahtr, [1900] 2 1. R. 606, C. A.). A writ of summons may be specially 
indorsed with a claim arising under a final judgment of a superior court of 
common law {Hotlsoll v. Bojier (1868), K. B. & £. 684, Ex. Ch., a decision on 
the Common Tiuw Procedure Act, 1852 (16 & 16 Viet. c. 76), s. 26, but 
applicable to 11. S. 0.» Ord. r. 6; Bkkars v. (188$), 22 Q. B. D. 7) ; or 
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other person who can swear positively to the facts (A*), must make 
an affidavit (Z), verifying the cause of action (w) and the claim and 
stating that in his belief there is no detence C??)* 

The application should be made by summons within a reasonable 
time after the appearance of the defendant (o), and the burden is on 
the plaintiff to justify delay (p). 

If the defendant fails to appear on the return of the summons, 
an order for judgment will be made subject to an affidavit of service 
of the summons upon the defendant being filed. 

607. If the defendant appears he may successfully op])osG the 
application if he can satisfy the master by affidavit (a), or by his own 


under a foreign judgment {Orant v. iM&ion (18S;}), IS Q. li. ]). ;]02, 0. A.), Init 
not with a claim for arrojirs of alimony duo under an t)rder of tiro 
Divorce, and Admimltv Division [Hailey v. Hailnj (1881), Id (i. P. D. So/i, 
C. A.), nor with any other claim which cannot bo enforced by action [ihul., ;rr 
curiam), A Bpccially indorsed writ may combine u claim for the rtMiovt'ry of 
land with a claim for mesne ju-ulits or arrears of rent, and summary judg- 
ment may be obtained for both [Souihyort 'Jranucttyit (h. v. (Hnnh/^ [18J*7] 
2 Q. B. 66, 0. A. ; llamillv, M' Donnell, [UMMl] 2 1. It. 101, 0. A.); see, further, 
title PRACl'lCE AND PKOCKDUKE. 

(k) LayoB V. OrnnwaHlt, [1910] 1 K. B. 41, 46, C. A. If tho alTlduvit is not 
made by the pliiintiiT himself, the deponent must stulo that ho is duly autho- 
rised to make it, and should state tho moans ho has of knowing the facts <*n 
which the action is founded (ihidX An alliJavit by tho clerk to the plaintitf’s 
solicitor who knew tho facts has teen held to bo sulficient [llallett v, Amlrnvs 
(1897), 42 Sol. Jo. CS). 

(i) For form of uflidnyit, see R. S. C., Appendix B, No. 22 a. 

(m) The cause of action may bo voriliod genera lly and t'hr)!!!}’, and it is iu>t 
necessary to specifically verify nil tho 2 )articulars (May v. (Jhidley, [1894] 
1 Q. B. 451 ; liuhcrta v. J*laut, [1895] 1 Q. B. 597, 605, C. A.). 

(n) This is a necessary part of the averment [Kiely v. Mas.^ey ^1880), G L. B. 
Ir. 445, C. A.). The form that the plaintiff is adviscil and believes that the 
defendant has no answer on the merits” has be(;ii held in Jicland to be 
sutnemnt [MauniiKj v. Moriorty (188 »), 12 Ti. 1». Ir, d72). 

(o) Whore there are more defendants than one iho plaintiff need not wait 

till ^ have ai)j)earod before applying furbaive to enter judgmout against thoB(3 
who have appeared. Where tlie defendants uro sued us a iii iii the aj)poaraiK;e of 
one pailncr is a sufficient a])])earaii('e upon which to inako the a]>)dica1ion for 
judgment against tho firm [Lymyltt v. Clark ilr (U)., [1<S91] 1 (i. B. 552, C. A ; 
llarrin v. Beauchamp Brothrrs, [1^914] 2 U. B. 5.‘54, A.). The pendc*ncy of 

third party proceedings does not prevent the ai)plieation being made [Tliorue v. 
Steel, [1878] W. N. 215, C. A.). 

(p) McLardy v. .SVefewm (1890), 24 Q. B. D. 501. But it 8r)mf*times lia]»pOM8 
that a defence which has been delivered, itself di.scioses facts whicli make such 
application right and proj>cr [Und., jur curiam). Tho pliiiniifrs ufndavit njust 
bo made and filed beioro tho suinmofis i.M ls.sued and a ctmy of it served with 
the summons four clear days Iroforo tho return day (K. S. (\, Ord. 14, r. 2). 
Tho master to whom tho a])]»1iealion is made has ])ower to deal with it us if 
the plaintiff hud been entitled U) take out and had taken out a summons for 
directions (R. S. C., Oi*d. 80, r. 1 (c) ) ; or, with tho c«>Msent «if the parlies, 
an order may lie made referring tho action to a master (It. 8. C7., Ord. 11, 
t. 7), who wifi be in the position of a referee to whom an action is inferred for 
trial under the Arbitration Act, 1889 (52 & 68 Vicl. c. 49j, s. 11. Seo title 
Arbitiiatiok, Vol. I., p. 488. 

(o) The affidavit need *iiot necessjirily be made by tho defendant hirnsolf, 
though where ho can make one ho should do so {Slnlfi>rd v. Louth am/ L’uH 
CooBt Bail, Co. (1879), 4 Kx, D. 817, U. A.). It should me«‘t s|M*(;ifi( ally tho 
plaintiff’s claim and ufUdavit, and statf* clearly and nini*is.4y wTnt. the didViico 
u and the facts relied upon to support it. it is not sullii icjit to merely deny 
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vivd voce evidence {h) or otherwise, that he has a good defence to the 
action on the merits, or can disclose such facts as the master may 
deem sufficient to entitle him to defend (c), or by offering to bring 
into court the sum indorsed on the writ (d). He may also oppose the 
application by showing that the plaintiff’s proceeding is irregular, 
though a mere technical objection will generally be met by allowing 
an amendment where that is possible. 

608. Leave to defend may be given unconditionally or condi- 
tionally (e). The defendant should be given unconditional leave to 
defend in all cases where he shows that he has a bomi fide defence (/), 
or adduces facts which may constitute a plausible defence (r;), or 
that there is some substantial question of fact or law to be tried or 
investigated (A), or that he has a counterclaim which is closely 


indobtediieBs without out the facts relipfl upon to iio^ativo it {Walling- 

ford V. Muinnl Hocicty (IHSU). 6 App. (’as. GSo, 704; Whitfk}fs Cw^e, [1900] 1 
Ch. 365, C. A.). I'arliculars as to tlio dcfonco must always bo {»iven; it is 
not sufficiont, for iostaiu'e, to merely I mud without j-liowinf^ what the 

fraud wmsists of {WoUimjford v. Mutml Stividg, supra). The affidavit must 
state whether the defence allej^cd {^oea to the whole of the plaintiff’s claim or 
to part only, find, if to part only, to what part (11, S. C., Ord. 14, r. 3 (h) ). 

(/>) There is power to order the defendant, or in the tjasc of a cor|)oration 
any officer thereof, to jittcnd and he oxjiniined upon oath, or to produce any 
leases, deeds, hooks, or documents, or coj)ios of, or extracts therefrom (11. S. C., 
Ord. 14, r. 3 (c) ), Jlut the power is only exercised in very excoidional cases 
{Millard v. Iladddey, [18S4] W. N. 96). 

(c) See Wulliugford v. Mutual Socidy^ supra, 

(d) This does not moan that ho need not make nn affidavit if ho make such 
an offer. He must show a reasonablo ground of defence ns well {tjrump v. 
Cai'fndish (18S0), 5 hlx. I). 211, 0. A. ; Sltelford v. Louth and East CoORt Hail, Co, 
(1879^, 4 Kx. 1). 317, C. A.). A bmd fide plea of tender, together with an offer 
to bring the money into court, gives the defendant the right to defend the 
action (Griffiths v. yslradyfodiry Schml Hoard (1899), 24 Q. 13. D. 307). 

(f) 11. S. 0., Ord. 14, r. 6. 

(/) }\irkshive Banking Co, v. Beats' >ii (2) (1879), 4 C. P. P. 213, 215; Ray 
▼, Barker (1879), 4 Kx. P. 279, 281, C. A. ; Thompson v. Marshall (1880), 4i 
L. T. 720, C. A, ; Manger v. Cash (1889), 5 T. L. K. 271 ; JAudsag v. Martin 
(1889), 6 T. L. R 322; Jacobs v. IMirs Distillery Co. (1901), 85’ L. T. 262, 
II. L. ; Ruunacles v. Mesgiiita (1876), 1 tl. 11. 1>. 416, 418. 

{g) Yorkshire Hanking O*. v. Ikatsou {2), supra ; Bay v. Barhr, supra; Ironclad 
{Australia) Gold Mining Co, v, Gardner (1S87\ 4 T. L. R IS; Snir v. Hakim 
(1888), 5 T. L. R 72; llnrd v. riumhley (1S90), 6 T. L. 11. 198; Bowes v. 
Vaus'ie. Sofla and Chlorine Syndicate (1893), 9 T. Ij. R. 328 ; Dnite v. Mortgage 
Jusurance i'itrporation^[\^d'i]\ Q.J». 54,62, U. A. ; Lyndey. ir(/f7//7rta//, [1895] 2 
Q. 13. 180, 184, (’. A. A mere statiunoiit that he has a defence or a mere denial 
of indebtedness is iiisuffieii'iit {Wallingford v. Mutual Society^ supra^ at p. 704 ; 
Whiteky's (tife, su^ra, at p. 369). 

(A) ironclad {Australia) (fold .Mining Co. v, Gardner, sujira : Saw v, Hakim, 
Jones v. *s7fe/e, [1894] A. 122, 1*. C. ; Woculall v. Cra^swell (1893), 9 
T. li. R 619; Electric and General ('ontract trot ion v. Thomson- Houston 

Electric Co, (1893), 10 T. L. K. 103; l)Vsfrr;i National Bank of New York y, 
(1890), 6T. li. R 366; Wells v. Allott, [1901] 2 K. It. 842. 848, C. A.; 
Codd y, Jklap{m)h), 92 L. T. 510. 511, 11. J,. ; Truffault Cycle and Tube Manu- 
facturing Co, y, Saunders (1897), 14 T, Jj. 11. 40; Electric and General Contract 
Coffioration y. 7"homson- Houston Electric C7>., 13 Virwcr v. itotlby (1892), 

9 T. Ij. 11. 13. The ]>laintiff inny show by affidavit In reply tliat the defimce 
set up i.s a sham or is unfuumhHi in fact, hut in onler to succecfl he must make 
this clear Iwyond all I'cusotiahle doubt by conclusive ibHuimentary or other 
evidence (.Sior v. Hakim, supra; itaiisy. Sperm 0876i), 1 (\ P. P. 719; Gircin 
y, Grrpe (1879), 13 Ch. iK 174; Buthtram v. /'rfol (1879), 49 P. J. (g. n.) 104), 
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connected with the claim in tlie action or may be pleaded in 
defence (i). 

509. Leave to defend may be given conditionally upon the 
defendant paying the amount in dispute into court or otherwise 
giving security for it (A), or subject to other conditions (/). But this 
practice is rarely resorted to except where the defendant consents, or 
the defence set up is so vague and unsatisfactory that there is doubt 
as to whether there is any defence (m). 

510. If the defendant admits part of the claim, or appears to have 
a defence to part only tliorcof, he may bo permitted to defend in part, 
and the plaintiff may have summary judgment for the admitted 
or undefended part of his claim, subject to such terms as the 
judge may think lit to impose (//). Where there are several defen- 
dants, of whom some appear to the judge to have, and others not 
to have, a defence, the plaintiff may be permitted to enter final 
judgment against the latter and issue execution thereon, without pre- 
judice to his right to proceed with his action against the former (o)* 

511. Where leave to defend is given the master has iH)\\er to and 
should give all such directions as to the further conduct of the 
action as if a summons for directions had been issued, and may 


(») Whiteli'ifs ("aae, [1900] 1 Ch. 3 Cj, C. A. ; Shtjipards & Co.y. IVillmavn 
(1889), 6 T. lu II. 13, C. A.; Ford v. Ifurve;/ (1893), 9 T. L. D. 328; Cnittd 
(Hutta Vtrcha (Jo, v. Welch (1897), H T. L. K. 154, 0. A.). Hut the mere 
existence of a counterclaim not connected with the claim does not necessarily 
entitle a defondunt to leave to defend (Anulo-Iialmn Bank v. Wells^ Av^lo^ 
Jtahnn Bank v. Davies (1878), 38 L. T. 197, A. ; Uoihnam v. Vrmt (1879)i 
49 L. J. (q. b.)104; Fewman v. Lcyrr (1887), 4 T. L. 11. 91), but if the 
couiitercluim is 6ub$<taiitia1, ovctlupping the pbiiiitifT’s claim, unconditional 
leave to defend may be piven, Hlthou^ijh part of the plaintifT’s claim is admitted 
iilourt V. iyheen (1891), 7 X. Ij. K. 650). 

{k) IX. S. a, Ord. 14, r. (i;Baij v. Barker (1879). 4 Kx. B. 279, 284 , 0. A.; 
Purkiit V. L<tw (1880), 3 T. L. It. 03, C. A.; Kouff and Shan/fltat Bankioy 
Co, V, tfava Aijenvy Co. (1891), 8 T. L. R. 68, 0. A, M»»noy so paid into court 
is paid in to abide the event, and is a socniity to the ))Iuintiff for the sum for 
which he may f)btain judgment {He Ford^ Ex jHtrfe The Trmtef^ [1900] 2 Q. R. 
211 ; Bird v. Baratov), [lb92] I Q, B. 94, C. A.). If the defendant succeeds he 
is entitled to have the money paid out, though an appeal is pending ( Ywkahve 
Banking Co. v. Beatson (2) (1879), 4 C. P. B. 213; Whig v. Thurloto (1893), 10 
T.L.R. 51.151,0. A.). 

(/) E.g., that the action be tried without a jury {Wolfe v. De Braam (IHOO), 
81 L. T. 533, C. A. ; Macartney v. Macartneff (1909), 25 T. h. 11. 818). 

(m) Jacobe v. Booth'e Diatillery Co, (1901), 85 L. T. 202, U. B.; Manger v. 
Cash (1889), 5 T. L. E. 271 ; Ward v, Blumhley (1890), 0 T. L. E. 198. 
Where the master is satisfied that there is some sum due, though the defendant 
disputes the whole amount claimed, the master may order payment of part of 
the sum as a condition for giving leave to defend as to toat part {Uodgeon v. 
Bdl (1890), 24 a B. D. 525, C. A. ; Hoby A Co., Ltd. v. Birch (1890), 62 L. T, 
404). 

(n) E. S. C., Ord. 14, r. 4. The terms imposed may relate to suspension ol 
exeemtion, or paym^t of the amount levied or pari thereof into court by the 
sheriff or the taction of costs or otherwise {ibid.). There is no |)Ower to 
make the granting of leave to defend a disputed part of the claim to which a 
primd fade deieuce is shown conditional on payment of the part admitted 
{Dennie v. Seymour (1879), 4 Ex. D. 80). But mve to defend may be given to 
a defendant who du^utes the whole claim, on condition of part payment to the 
plaintiff iSodyum t. Bdl, euora ; Hoby A Opu, Ltd. v. Birch, st» ra). 

(e) K 8. C., Ord. 14, r. 5. 
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order that the action bo forthwith set down for trial (p). If he 
thinks a prolonged trial unnecessary he may order the action to 
be put in the short cause list ((/). 

612 . If the master dismisses the summons without really 
adjudicating on the merits, a second summons may be issued (r). 
An application may also be renewed on fresh materials («), and 
where unconditional leave to defend has been given in consequence 
of a technical defect in the writ, a second application may be made 
after the defect has been cured (a). 

613 . If the defendant appears to the summons and fails to 
successfully oppose the application, the master makes an order (b) 
that the plaintiff be at liberty to enter final judgment for the 
amount indorsed on the writ (c) with interest, if any (d), or for the 
recovery of the land with or without mesne profits, as the case 
may be and costs (/). Such an order is not the final judg- 
ment itself, but only a step in the procedure towards obtaining 
it(</). The order must be drawn up in the proper department {h), 
and judgment must be entered upon it in the proper place (i) and 
on the appropriate forms (/r). 

SuU'SKer. 7.— 3/ofton for Judyment before Trial 

614 . The chief instances (1) in which judgment may be 
obtained by motion for judgment arc: (1) in actions where the 

(p) It S. C., Owl. 14, r. 8 (a); Wolfe v. DeDraam (1899), 81 L. T. C. A. ; 
Marartncy v. Marartneij (1909), 26 T, L. E. 818; Lavgiony, JtoherU (1S93), 10 
T, L. E. 492, 0. A, ; UulUni v. Thorne-Oeorae (1894), 38 Sol. Jo. 683; Viyyott v. 
BariUtt (1899), 34 h. J, 602. 

(9) E. S. 0., Ord. 14, r. 9 (a). If on action is put in this list pajment into 
court should not bo ordered (Held v. Simons (1894), 38 Sol. Jo. 340). 

(r) Sykes Brewery C). v. Chadwick (1891), 7 T. L. E. 268. 

1 a) Waystaff v. Jacohowil::, [1884] W. N. 17. 
a) Domhey ^>ona v. Vlayfair Brothers^ [1897] 1 U, P. 368, 0. A. 
h) For forms, see E. S. 0 ,, Ap^ndix K, Nos. 1 — 8. 

c) Judgment is not given for me amount indorsed on the writ if in fact less 
is due, but only for the amount actually due (flnyha v. Justin, [1894] 1 Q. B. 
667, 0. A. ; Otrrard v. Clowes, [1892] 2 Q. B. 11 ; Lawrence A Sous v. H i7/coc^, 

M l Q, B. 696, 0. A. ; Soumport Tramways Co, v. Gandy, [1897] 2 Q. B. 66, 
Judgment cjin onlv be given for a detin ito amount [Smith v. Edwardu 
(1888), 22 Q. B. D. 10, C, A.). 

(d) As to when a claim for interest can bo indorsed, see title Money and 
¥0NEY-L£ND1N(>. 

(f) A tenant has the same right to relief after a judgment under the order for 
recovery of land on the ground of forfeiture lor non-payment of rent as if the 
judgment had been given after trial (E. S. 0., Ord. 14, r. 10). 

(/) As to the amount of costs, see title Practice and Procedure. 

(g) J2s a Debtor, Ex parte the Debtor, [1903] W. N. 6; Be Qurney, Clifford v. 
Gurnet^ [1896] 2 Ch. 863. 

(&) ^e Summons and Order Department in the King's Bench Division and 
Gbancery Ohwbers in the Chanoeiy Division. 

(t) The Writ, Appearance, and Judgment Department of the Oentral Office or 
the district registry, as the case may 1^. 

M The order and writ must be produced together with on affidavit of servioa 
o| ^ summons if that is required by the order, and evidence that any other con- 
dition precedent (if any) to the entering of the judgment has been complied with 
or, when leave to defend is given in terms, that the terms have not neen com- 
plied with; for forms, see E. 8. 0., Appendix F, Noa. detsej, 

(1) See alco titles Admiralty, Yol. I., p. 99 : Inpakti avd CHXLDBiir, 
YclXVn.,p,142. • . 
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writ is indorsed with some claim other than a liquidated claim or Sbct. s, 
a claim for damages or detention of goods, or a claim for the Modes of 
recovery of land, and the defendant has not appeared, or has obtaining n 
appeared and not delivered his defence (?w) ; (2) where there are Judgment, 
admissions of fact either in the pleadings or otherwise (n) ; (8) where 
in the Chancery Division the action is ordered, under the summons 
for directions, to be set down on motion for judgment without 
pleadings, to be heard as a short cause (o); (4) where the plaintiiT 
IB entitled to have the defetice struck out (p); (5) where it is sought 
to make a judgment of the House of Lords an order of the High 
Court (q) ; (6) where an order has been made for certain issues or 
questions of fact to be tried or determined, and they or some of 
them have been so tried or determined (r). 

515 . Where admissions of fact have been made on the pleadings Jud'^ncnt 
or otherwise, any party may at any stage of the action apply to the 

court or a judge for such judgment or order as upon such admis- 
sions he may be entitled to, without waiting for the determination 
of any otlier question between the parlies ; and the court or a judge 
may upon such application make such order or give such judgment 
as they think just(«). 

516 . In the Chancery Division the application may be made by jiow ftppiicn 
motion and the action set down as a short cause on motion for judg- 
ment(t). Where there are several plaintilTs the motion must bo 

made by all of them (a). If the defendant offers to submit to an 
order being made in chambers, and the plaintiff nevertheless moves 


(m) See pp. 184, 186, ante, 

(n) R, S. 0., Ord, 32, r. 6 ; see the text, in/ra, 

(o) See Be Pringle A (7o., PawnaU v. Pringle A Co. (1903), 89 L. T. 743. As 
to whether such un order should bo made iu a debcuturo-holdor’s action, see 
Re KiUtm. Empire Lighting Co., Ltd., lUgge v. the Cotapuny, [1910] W. N. 1A4. 
As to the necessity for a statement of claim, see Re bupont, Ltd., Dupont v. 
Dupont, Ltd., [1906] W. N. 14 ; Re Cadwptn and Have Plate Eetute (No. 2), 
Ltd., Graham v. Cadtganand Ham Place Estate (No. 2), Ltd,, [1906] W. N. 112 ; 
Re Kitson Empire Lighting Co., Ltd., lligge v. the Company, tupra ; and see title 
Pleading. 

( p ) See titles Pleading ; Practice and Procedure. 

iq) This is sometimes necessary with regard to applications as to costs ; see 
Van Grutfen y. EkcwcU (1897), 41 Sol. Jo. 716; British Dynamite Co. v. Krebs 
(1879), 11 Ch. D. 448. As to the procedure ou appeal to the House of Jjords, 
see title Parliament. 

(r) R. & 0., Ord. 40, rr. 7, 8 ; Larkin v. LUnfd (1891), 64 L. T. 607 ; Bolivia 
Republic y. Naiumal Bolivian Navigaium Co. (1876), 24 W. E. 361. 

(s) R. S. C., Ord. 32, r. 6. In order that jud^ent may be obtained under 
this rule the admissions must bo clear and unequivocal (Dennett v. Moore (1876), 

1 Ch. D. 692 ; Gillnrt ▼. Smith (1876), 2 Ch. 1). 686 ; Chilton v. London Cor^ 
pora/iVm (1878), 7 Oh. D. 735; Hughes v. London, Edinburgh and Glasgow Aseurance 
Co. (1891), 8 T. L. B. 81, C. A. ; Landcrgan v. Feast (1886), 56 L. T. 42. 0. A., 
reversing 54 L. T. 369). The powi^r to order judgment is discretionary (Mellar 
V. 8iiitl»otlam (1877), 5 Ch. D. 342, C. A. ; Re Wright, Ktrle v. Forth, [1895] 

2 Ch. 747 ; Jenney v. Mackintosh (1889), 61 L. T, 108, C. A.). See, fuithor, title 
Pleading. 

(0 Ooh V. Heynee, [1884] W. N. 76; Curoli v. Hirst (1883), 31 W. B. 839; 
Cooper^Dean v. Uadknm, [1908] W. N. 100. 

(a) Re Wright, Kirke v. North, eupra; see Re CriggUsione Coal Co,, 
Stewart v. Criggleetone Coal Co., [1906j 1 Ch. 623, where all the dobenturs* 
holders interested were not parties. 
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in court for judgment, lie may only be allowed such costs as would 
have been incurred on a summons in chambers (h), unless, in the 
circumstances of the case, the judge thinks the party justified in 
setting it down as a short cause on motion for judgment (c). 

In the King*s Bench Division the application should, as a rule, be 
made to a master by summons at chambers (d), but may be made 
to the court by notice of motion (c). 

617. In all other cases the plaintiff must set down the motion 
for judgment in the proper department (/). It cannot be sot down 
without leave after the lapse of a year from the lime when the 
party seeking to set it down first became entitled to do so (g). At 
least two clear days must elapse between the service (/i) of the 
notice of motion and the day named in the notice for hearing the 
motion (t). As a rule, no evidence other than affidavits as to 

(/f) Allen V. Oalei/ (1890), 02 L. T. 724 ; Loudi>n Slcam Dyeing Co. v. Dijhy 
(1888), fi7 L. J. (oil.) 605. 

(c) Cooper- Dean v. JSmlhnm, [1908] W. N. 100. 

(d) Dadijeii v. /iinwa, [1881] \V. N. 10 ; Croft v. Collingwoodf [^881] W. N. 33. 

(f) See tlio text, infra. 

( f) Where there are several defendants, not all of whom are in default, the 
action may bo set down at once as against the defendant or defendants who are 
in default, only if the cause of action is severable (R S. C., Ord. 27, r. 12). 
In an action to ]jei*petuato testimony, after the time for delivery of defence had 
expired, the plaintiff on motion obtained an order that the action should pro- 
ceed, notwithstanding the defendant’s default, and that he should be at liberty 
to examine witnesses us if the pleadings had been closed {Bute {Marguis) v. James 
(1888), 33 Ch. 1). 157). As to partition actions, see Senior v. Hereford (1876), 4 
<’h. U. 494 ; Ripley v. Sawyer (1880), 31 Ch. D. 494. In the King’s Bench 
Division the motion is set down in the Crown Office, and in the Chancery 
Division at the registrar’s office. Fee, £2 on a praecipe. In the King’s Bench 
Division the papers to bo loft are : — (1) Where no appearance has been entered : 
an office copy of the statement of claim filed in default indorsed to the effect 
that no defence has been delivered, a plain copy of the statement of claim, an 
office copy of the notice of motion filed in default and a plain copy, and the 
original writ ; (2) where appearance entered : two copies of the notice of motion 
and of the statoinent of claim, a certificate of default in delivering defence, 
and the original writ. An affidavit of service of the notice of motion may also 
be loft then or subsequently. Where the motion is for judgment where the 
defence has been struck out or for judgment on admissions in the pleadings 
two copios uf tbo order to strike out or two copies of the admissions must be 
left in addition. In the Chance^ Division two copies of the notice of motion, 
and two copies of the pleadings, if any, must be left, and if set down as a short 
cause two (^pies of the draft minutes of the judgment. Where it is desired 
that the action shall be heard as a ** short cause ” the notice of motion should 
contain a statement to that effect and that no further notice will be given of 
its having been so marked. A certificate of counsel that the action is fit to be 
so heard and two copies of minutes of the proposed judgment or order must 
be left on setting down the motion or the notice must snow the exact terms of 
the judgment or order asked for {De Jongh v. Newman (1887), 56 L. T. 180; 

iutematic Machines {Haydon and Vrry's Paienls)^ Ltd,^ Oraafe v. Automatic 
Machines (Uaydon and VrryU Paienis), Ltd., [1902] W. N. 236). The cause 
^ust be marked as a ** short cause ” at least one dtemi day before it can be put 
.on ^e paper to be heard, and if the additional papers have not been left on 
setting down the notice of motion they must be 1^ with the judge’s clerk one 
dear day before the case is put on the paper (Ftactioe Note, [1901] N* 
Ck(VmaH'f.Brooit(im),4fi96L3o.2^r ^ * 

(A B. a a. Old. 40. r. 9. 
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service or default is allowed (k). Motions are heard before a jadj^e Scot. 8. 
in open court (1), and judgment is drawn up and entered as in the Modes of 
case of a judgment after trial (w). obtaining a 

Sl’d-Sect. 8.— At or after Trial Jn^enL 

(i.) In Oeneraf. 

618. If none of the modes of obtaining judgment which have Setting down 
already been considered apply, the action must be set down for trial. 

The ordinary mode of trial is by a judge in open court with or 
without a jury. But there are other modes available if the court 
thinks fit to resort to them (n). 

In the Chancery Division many applications are made by 
originating summons, and are disposed of by a judge in chambers (r)). 

But if the action is commenced by writ, judgment is obtained by a 
trial in court as in the King’s Bench Division. 

Notice of trial must be given, before tlie action is set down (p), by Notice of 
the plaintiff or other party in the position of plaintiff (f/) or by the 
defendant if the plaintiff fails to give notice in the appointed 
time (r). 

After notice of trial has been given the action must bo set down Scuingdown 
by leaving the necessary papers («), and paying the fee8(/) in the action, 
proper department (a). 

In due course the action comes on for trial in open court, in the Proceodlnn 
King’s Bench Division before a judge either with or ^Yithout a atthotriiu. 
jury (ff), and in the Chancery Division before a judge alone. The 
points at issue are decided after evidence (if any) and argument (c). 

If either party should fail to appear when an action is called on, Non-appc.ar* 
the party appearing may have judgment subject to proving liis 
claim or counterclaim so far as the burden of proof lies on him (d). 

(/i*) As to evidence generally, see titles Kvidenck, Vol. Xlll., pp. 41o 
ritACrriCE AND PROCEDURK. 

(/) In the King’s Bench J)ivis{on motions to uiuko a judgmout of the House 
of Lords a judgment of Iho High Court aro niado before a T>i visional Court. 

(rn) See p. 

(n) See title Auhitration, Vol. 1., j»p. 482, 487 tt setj, 

fo) See title Practice and Prockduuk. 

S. 0., Old. 30, r. 15. As to when notice must be given and the 
length of notice, 8c?o title Practice and Procedure. 

(fA B. S. C., Ord. 30, r. 11. 

M /5id., r. 12. 

(4 Two copies of the pleadings, including the writ and a copy of the notice 
of tiial, must be left (B. S. C., Ord. 30, r. 30). 

(f) Ibid, ; the fee is £2, payable in the Chancery Division by an irnpremd 
stamp on a pr<uijte, and in the King’s Bench Division, on tho co]>y pleadings 
Mged on setting down. 

(a) In the King’s Bench Division, in tho Associates’ Dei>arttnoiit or in the 
district re^ry, as the case may be ; in tho Chancery Division in the Begis* 
trar’s Department. As to the time, see title Fraciice and Procedure. 

(5) As to what cases must be tiied with a jury, see title Practice ako 
Procedure. 

(c) B. S. 0., Ord. 37, r. 1. Sco titles Barristers, Vol. II., pp. 409 et uq,; 

Evidence, Vol. XllL, pp. 594 et teg. 

(d) B. 8. G. Ord. 36, rr. 31, 32. In favour of a plaintiff the judgment wiU 
be for the relief claimed in his statement of claim and such other relief as is 
incidental thereto (Stone v. Smith (1887), 35 Ch. D. 188 ; Kingdon v. Kirk {ISSS), 

67 Ch. D. 141) ; but not fot relief beyond {Ilirker v. Furlong^ [1891] 2 Ch. 172). 
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619. It is the duty of the judge at or after a trial to direct judg- 
ment to be entered as he thinks right (e ) ; and his direction that any 
judgment be entered for any party absolutely is a sufficient 
authority to the proper officer to enter judgment accordingly (/)• 

If the action be tried with a jury, the judge directs judgment to be 
entered in accordance with their verdict. If it be tried without a 
jury, the judge directs judgment to be entered in accordance with 
his own findings. 

The judgment or order having been drawn up and passed must 
be entered in books kept for the purpose by the proper officer (ff). 

Where the Judicature Acts or the Buies of the Supreme Court pro- 
vide that judgment may be entered on the filing of any affidavit or 
the production of any document, the entering officer must examine 
the affidavit or document produced, and, if the same is regular and 
complete, enter judgment accordingly ( It ), 

Where the entering officer is empowered to enter judgment 
pursuant to any order or certificate or return to any writ, ho 
may enter judgment upon the production of such order or certificate, 
sealed with the seal of the court, or of such return (i). 

620. A judgment may be drawn up in favour of a plaintiff, con- 
taining a final judgment as to part of his claim and an interlocutory 
judgment as to the remainder; and, \<hen after a trial, judgment is 
directed in favour of the plaintiff against some of the defendants, 


Judgment maybe given without proof of service of notice of trial v. Eati 
Bitliny Ctnband Itamonrse Co,, [1891] W. N. 144, following Chortton v. Dickie 
{1879], 18 Oh. 1). ICO). In favour of a defoiidnnt who has no counterclaim the 
Judgment will be a dismissal of the action and will have the same effect as if 
the action had been dismissed on the merits (i4rmc;f(r v. BatCf [1K91] 2 Q. B. 
233, 0. A ; i?e Orrell Colliery and Firebrick Co. 12 Ch. D. 681 ; lie Soitth 

American and Mexican Co., [1895] 1 Ch. 37, 0. A.}. No proof of service of 
notice of trial is necessary (Dttcrea-Paiiereon v. Foote, [1890] W. N. 70). Should 
neither party appear the action is struck out of the list. There i.s power to order 
the case to be restored where non-ap|)earance was caused by illn«*ss, but the 
relief may bo on terms as to payment of costs (/?trc5 v. irtV^tanw (1876), 24 W. B. 
700; ArfiUim v. Smith (1889), 41 Ch. D. 348, C. A.). 

(f) R. 8. C., Ord. 36, r. 39; Petere v. Perry ifc Co. 0894), 10 T. L. R. 366 
(judgment entered for defendants where the jiuy disagi^d). “It is the 
Dusiiiess of judges to send into the woi Id, not doubts, but decisions** (Lindt* v. 
BeHeario (1795), 1 Hag. Con. 216, fir Sir William 8cott, at p. 220; cited in 
Zanston Monotype CorfM*ration, Ztd, v. Anderson, [1911] 2 £. B. 15, per 
Hamilton, J., at p. 23). 

(/) R. S. 0.. Ord. 36, r. 42. 

(^) B. S. C., Ord. 41, r. 1. The proper officer is, in the Chance^ Division, 
the registrar (R. S. 0., Ord. 62, r. 2). All judgments in the King*8 Bench 
Division, if entered in London, are entered in the Writ, Appearance, and 
Judgment Department at the Central Office (R. S C., Ord. 42, r. 2^ Judgments 
in causes or matters which are proceeding in a district registry would m most 
eases be entered in the district registry (iL S. C., Ord. 35, rr. 1^ ; Townend 
T. Eirkham, [1898] 1 Q. B. 51, C. A.). Judgment cannot be entered upon 
the award of an armtrator (Arbitration Act, 1889 (52 ft 53 Viet c. 49), ss. 12. 13, 
15; R 8. 0., Ord. 54, r. 4 f; JHe A Bankruptcy Petdion, Ex parte Caucaeian 
Trading Corporation, [1896| 1 Q. B. 868, C. A. ; Be A BarJeruptey Notice, [1907] 
1 K . B. 478, 0. A., Mr Flstcueb Moulton, L.J., at p. 482};. and see title 
Arbitration, Vol. 1., p. 473. 

(h) R. & a, Ord. 41, r. 6. 

W /Me/., r. 7. 
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but in favour of other defendants against the plaintiff, the judgment 
mn; entered up on one form (A). 

It is not necessary to wait till costs have l)een taxed before 
entering judgment. The amount of tlie costs, when asccilninocl liy 
taxation, is added to the judgment afterwards (/). 

(li.) In the Kinff's Bench Division, 

521. In the Kind's Bonch Division (m) tho judgment dirocited to be 
entered is recorded by the proper oHicer {ii) upon a certilicate, and in 
order to enter judgment the judgment must be drawn up, by the 
party obtaining it, on the proper forms {o) and taken, witli the 
associate's certificate and the filed copy of the pleadings, to the 
proper department (a). 

Tho judgment is prepared by the party obtaining it, and submitted 
to the proper officer before entering. 

(iii.) Ill the Chanctry Divititnu 

522. In the Chancery Division the drawing up of the judgment 
in an action tried in court, or of the order made on originating 
summons in chambers, is a more complicated process. In order 
that the judgment or order may be reduced to writing in the 
registry or office of the court, tlie party wlio desires to prosecute 
it must bespeak the written record (f>), and leave with tho registrar 
his counsers brief and any otlier documents wliich may be required 
for the purpose (c); and from those materials, together with the 
registrar’s own note, a draft or minute of tlie judgment or order is 
prepared ((/). The judgment or order must, unless otherwise 


[k) Prac’tico MnstcrH* Kules (17). A countercluim is really in tho nature of • 
CTosft-action {Stmmrre v. Cainphell CV, [1H02] 1 Q. B. 314, A. ; Uaviit ifc (io, 
V. lUnmer Co. (1880), 3 T. h. R. 221, U A. ; hut kpo Uestacoit v. Devnn, 
[1891] I Q. B. 774 ; Griffiths v. Patterson (1888), 22 L. R. Ir,6r>r», C. A. ; llaukcs 
V. Jarvis, [1903] 1 K. B. 549, per ClIANXELIp J., nt p. 5531. As to tho form of 
judgment when plaiulifT MiccccdHon tho claim mid too defcnihiiit on a counter- 
claim, seo R. S. C., Ord. 21, r. 17 ; Lowe v. Jiolme (1883), 10 Q. B. 1) 2KC; 
Hhrapnel v. Lainy (1888), 20 Q. B. I). 334. C. A ; Allas Metal Co. v. MilUr, [1898] 
2 Q. B. 500, C. A.; Provincial Hill Postiny Co. v. Low Moor Iron Co., [19()9J 
2 K. B. 344, C. A.; Sharpe v. Harpiith (1911', 27 T. L. 11. 541. 

(f) After taxation the officer who aignod the judgment ontcra on the original 
juagment the particulars of tho maater'a cortificate of taxation, and initials and 
oomph tea the office copy judgment. Execution for the costa can then iHsue. 
See also R. S. C., Ord. 42, r. 18, and title Execution, VoL XIV., p. 38. As to 
the old practice, nee note (/), p. 200, pod, 

(m) R. S. C., Ord. 36, r. 39. 

(n) /.e., the associate. 

(o) B. S. G., Ord. 41, rr. 1, 8 ; for forms, see B. S. 0., Appendix F, Nos. 11 
it seq. The fee is £l on the original judgment and an office copy stamp on tho 
copy. 

(a) /.s., the Writ, Appearance, and Judgment Department. Entering a 
jodguK^nt by tho proper officer is popularly called ** signing ** the judgment. 

(b) B. S. C., Ord. 62. r. 2. 

M ibid., r. 4; Yedman v. Head (18ai), 14 W. B. 123. The judgment or 
oraer must be bespoknn, and the biiefn and other documents must be loft 
with the registrar, within tliree days after the judgment or order is pro- 
nouiioed or finally dispcised of by tlie court or judge (B. S. 0., Ord. 62, r. 5, as 
amended by B. S. C., July, 1011). 

(d) B. a 0., Ord. C2. rr. 7-U. 
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Sect. 8. ordered, be drawn up and entered within fourteen days from the 
Modes of date thereof, and if not drawn up and entered within that time, the 
obtaining a registrar must report to the judge in writing wliy the provisions of 
Judgment. 4^0 ].q 10 have not been complied with, and give his opinion as to 
whether any, and which, of the parties or their solicitors are 
responsible for the delay. The judge may thereupon direct the 
parties or solicitors to attend before liim, and, unless a satisfactory 
explanation is forthcoming, make such order as to costs of drawing 
up and entering the judgment or order as he thinks lit. He may 
also direct that, as against the party responsible for the delay, the 
time for appealing from the judgment or order shall run as 
from the date when it ought to have been drawn up and 
entered (e). In the case of orders made on summonses in 
chambers in the Chancery Division, the formal order is drawn up 
from the note made and initialled by the judge or master himself 
on the appropriate document (/). 

Minutes of 523 . It is the duty of counsel engaged in the cause to take a note 
the judgment, suhstanco of the judgment as it is delivered, usually by indorse- 
ment on their briefs. Should these indorsements dider, the regis- 
trar's note will be conclusive, and no affidavit of the grounds on 
which the judgment proceeded is necessary or admissible (g). 
Whore an order is made by arrangement between the parties, no 
evidence can afterwards be received as to what terms were intended. 
Should there be a dispute on this point, the order will be treated 
as not having been made (h). The registrar may require the matter 
to bo mentioned to the court if he should meet with difliculty in 
settling the order (t). 'When the registrar has settled the minutes 
of the judgment and communicated them to the parties, if no 
objection is made, the judgment is passed (j) and entered (A:). If, 
after (/) the registrar has settled the minutes, any difficulty or dis- 
pute should arise thereon, any party may apply to the court by 

(e) B. S, C., Old. 62, r. 14 a (R. S, 0., July, 191 1). 

(/) Every order made in chaiubers which has not been made by the judge 
personally must be marked in the margin with the name of the master responsible 
for the order (R. S. 0., Ord. 55, r. 15, as amended by E. S. 0., July, 1911). 

(a) Ex ftarU Skerralt (1884), 28 Sol. Jo. 376, C. A. 

(h) Per Peabson, J., [1884] W. N. 91. Such disputes may be avoided by at 
onoe drafting minutes of the agreed order, and having them signed by the 
respective counsel of the parties (Daniell, Chancery Practice, 642). 

ft) Prince V. Howard (1851), 14 Beav. 208. 

(^') A judgment or omer is said to be passed when the registrar has marked 
his initials in the margm at the foot of the last page, as an authority to the 
clerk of entries to enter it in the registrar's books (B. S. 0., Ord. 5, r. 13 ; 0^. 61, 
r. 19 ; Old. 62, rr. 7 — 14). As to orders to be acted on by the paymaster, see 
Supreme Court Funds Rules, 1905, r. 24. Where the order is of a simple kind 
the registrar settles it himself, but in other cases gives notice to the parties of an 
iropointment to settle and pass Ulart v. Tulk (1649), 6 Hare, 61 1,616; Haryrave v. 
Hofmte (1851), 3 Mao. A G. 348 ; Smith v. Adon (No. 2) (1859), 26 Beav. 559). 

(Ar) A judgment, after it has been settled by the registrar, cannot be altered 
' in the absence of any interested party Uiajor v. Major (1848), 13 Jur. 1 ), nor can 
a ooneent be arbitrarily withdrawn {Harvey v. Croydon Union Rural Sanitary 
Authority 26 Oh. D, 249, 0. A.), and when it has been passed and entered 
it cannot be altered without the sanction of the court {Bioko v. Hanoy (1665b 
29 Oh. D. 827, 0. A.V See, further, p. 212, piut 

(Q Not before {Prtnee v. Howard, aiipra). 
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motion to vary the minutes, specifying the particular matters to 
which he objcjcts (in). The application may be made at any time 
before the minutes are passed and entered (n\ but not thereafter (o). 
On the motion to vary minutes, the only question is. What was the 
order made ? (p). No enlargement of the order can be permitted, 
unless all parties consent, or it is impossible to ascertain what was 
ordered. In the latter event, the case will be put in the paper to 
be argued again {q). The application must be made to the court 
which made the order (r), and no appeal lies from the decision of a 
judge with reference to the minutes of his order (/?). 

624. A judgment or order, in its final sha])G, usually contains, 
in addition to formal parts, a preliminary or introductory part, 
showing the form of the application upon which it was made, the 
parties appearing, any consents, waivers, undertakings, or admis- 
sions given or made, so placed as to indicate whether they relate 
to the whole judgment or only to part thereof, and a riiferenco to 
the evidence upon which the order is based ; and a substantive 
or mandatory part, containing the order made by the court. 
Where this latter part is not of a simple character, declarations of 
rights will as a rule come first, followed by directions, for 
accounts and inquiries (/) for the purpose of ascertaining or giving 
effect to such rights, and lastly, consequential directions, c.//., for 
payment of money, delivery or sale of property, dealings with funds, 
taxation and payment of costs (a). 

525. In all actions and matters tried with witnesses the judg- 
ment or order must, unless the judge for some special reason 
otherwise directs, be drawn up without entering the evidence (a). 
But if the judgment or order he appealed against, the appellant must 
within four days after service of the notice of appeal take an 
appointment before the rejzistrar for the purpose of settling a 
schedule of the evidence used at the trial, and in settling such 
schedule the same procedure is to bo followed as in the drawing 


(m) Tennant 7rc/i(7/arff (18(iU), 4 Ch. App. 537, Or liberty may he fri von 
at the trial to mention tho enpe again on the minuto«i v. Coojer (18511), 20 
Beav. 373k A motion to vary minutes was not a proceeding known to tho com- 
mon law {Re Sivire, Melor v. »Sa I'rc (1880), 30 Ch. 1). 239, C. A., per Lindlkv, 
Ij.J., at p. 241). 

in) General Share and Trust Co. y. Melley lirick and Vuilery Co. (1882), 20 
Ch. 1). 130, C. A. 

(o) Re Swiret Mdlor y. Sivire, eujira. 

Ip) Rritish Dynamite Co. y. /\reO« (1877), 25 W. R. 846: Rohinsou y. Jinrion 
Loral Board (1882), 21 Ch. D. 021, C. A. ; South Wales Mineral Rail. Co. y. Davies 
(1896), 31 Sol. Jo. 110, C. A. 

{o) Uemoranduin, [1876] W. N. 290. 

(r) y?€!crc V. (1836), 1 My. & Cr. 372; General Share and Trust Co. y. 
Wet ley Brick and Pottery Co., supra, 
is) James y. Jones (1892), 67 1^. T. 684, C. A. 
h) R. S. C., Ord- 33, r. 7 ; and see title Peactick and Peocedurb. 

(ti) Orders directing funds to be lodged in court or funds in court to he paid 
or otherwise dealt wiih must have annexed to them respectively a lodgment or 
payment schedule bearing a formal heading similar to that of the order (R. S. O., 
Ord. 62, r. 16 ; Supreme Court Funds Rules, 1905, rr. 6, 6). 

(a) R. S. C., Old. 62, r. 14 b (R. 8. C., July 19U). 
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Up of orders (//). If there is any dispute as to what evidence shall 
be entered as read the matter must be adjourned to the judge before 
whom the action or matter was tried, to be deci(Jed by him. The 
judge may thereupon give directions as to the costs of the adjourn- 
ment as he thinks fit, but subject to such direction the costs of 
settling the schedule are costs in the appeal. The schedule must 
be signed by the registrar, but must not be entered nor the judg- 
ment or order amended so as to incorporate it unless the Court of 
Appeal so direct (c). 

Other judgments, though merely directing issues or inquiries, 
should contain a statement of the evidence on which they 
are founded (d), together with a statement of any objections 
to evidence that may have been taken at the hearing of 
the cause, and of the decision of the court upon such objec- 
tions, the evidence objected to being entered as read or not read 

S Il. S. Om Ord. 62, IT. 7-14. 

11. S. C., Ord. G2, r. U c (U. S. 0.. July, 1911). As to marking bundles 
of coiTospondence for iilcntdication, and supplying copies for the use of the 
Court of Ap]iojil, see 11. S. C\, Oiii. 62, r. 14 d (li. S. C., July, 1911). 

fd) It seems to have been the ancient Chancery prac tice, in drawing up 
oraers, to recite the facts which had been proved by the evidence given (Drcnd 
▼. (1684), 1 Vern. 213; Bmhamy. Aewcomb (16S4), 1 Vcrii. 214). But 

the modern view is that the registrar's duty is to say what evidence was 
admitted, not what was thereby established (TruUyh v. Rohey (1847), 2 Ph. 
395; lioydv, (1870), 19 W. B. 221 ; Bouaqnet v. (1873), 21 W. E. 
749 (decree referring to evidence given by a witness who was not sworn); 
M' Mahan v. lUtr^hell (1846), 2 Ph. 127; Varher v. Morrell (1848), 2 Ph. 463). 
Every document which it is intended to use in evidence o\ight to bo formally 

5 ut in and marked by the registrar ( IVateon v. Uodwell (1879). 11 Ch. T). 150, 

L A.) ; and only documents which have been actually and spcciBcally referred 
to at the trial should l>e entered as read in the judgment (Mainwaring v. 
Clnrina (l.ord), [19101 W. N. 14, not following Law v. Law, [1904] \V. N. 162). 
The judge marks on nis copy oorrespondoiice each letter read, and no others 
should 1^ entered in the judgment. 11 the lcttpi*8 rend are numerous, these 
may be entered as read ** a bundle of (so many) letters which is identified by the 
sigiiutiu^ of the registrar.*’ Admissions should be stated in the order {A. 'O. v. 
Murdoch (1850), 14 Jur. 688, 697 ; Wataan v. Rodwell, stqira ; Mainwaring v. 
Clarina (Lord), euinra; B. S. C., O^. 61, r. 16 (written admissions of evidence 
to be tiled before an oi’der in wliich they are entered as read is passed) }. 

Where a decree has boou made in favour of a defendant without his evidence 
having been heard, there should be entered as road all the evidence which he 
could have put in at the hearing {Manhy v. Bewiclce (1867), 3 Jur. (k. s.) 686). 
Affidavits should be entered as read if notice has l^n given of intention to 
road them, though they were not actually read nor filed specially for the 
purpose of the anplications {Cuiholic Printing and Vuhlishing Co., Ltd. v. 
nyman (1862), 9 uur. (n. a.) 436). Evidence on the merits should be entered as 
read, though the case was dis}x)sod of on a preliminary objection, without the 
necessity of adducing evidence {Re Lingnrd, Ex purie BeUait (1817), 2 lifodd. 
269, 261 ; but see OumUle v, Donato (1866), 11 Jur. (n. ^ 26, aud Re Brampton 
and Ltm^wn Rail. Co., Shaw'e Claim (No. 2) (1876), 10 Ch. App. 186, C. Au). In 
drawing up an order made by consent, it is not right to enter evidence as read 
{Blakty v. Shaw (1887), 31 &1. Jo. 666). Where the plaintiils failed on ^eir 
own evidence, without cross-examination, and their bill was dismissed with 
costs, the defendants* evidence was entered, not as read, but for the purposes of 
costs only (Sin^ Mauu/ucturing Co. v. (1876), 2 Ch. D. 434, 448, G. A. ; 

S. OL in the House of Lords, tub nom. ** Singer” Machine ManufmUirire v. 
WUeem (1877), 3 App. Gas. 376, 381—383 (remarks on the inconvenience of the 
fonn of the decree, which treated as read some of the plaintiffs’ affi^vits 
which in fact had not been read)). On an appeal to the House of Lords no 
further evidence can be given ; nothing can be looked at but the decree itself, 
end what is stated or referred to in it (Fernie r. roung( 1866 ), L. B. 1 H. L. 63). 
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BCCordiiij 2 :lyf«). Objections to admissibility should be disposed of 3. 

at the time, and evidence should not be entered as having been Modes of 
read “de hne saving just exceptions” (/). When drawing obtaining a 
up an order, the registrar may, with the consent of the parties, Jodgment. 
make such alterations in it as his experience leads him to believe 
the court would sanction, and these are binding on the parties {(j). 

Sub-Sect. 9. — In the Court of Apj^tah 

626 . The result of an appeal or application for a new trial made Judi^nient of 
to the Court of Appeal is embodied in an order of the Court of t^ourtof 
Appeal drawn up by the associate in the King's Bench Division 
and by the registrar in the Chancery Division (/O. No judgment is 
entered upon it, but the order is enforceable as though it were a 
judgment (0* 

Sect. 4. — Drawing up of Orders, 

527 . Apart from orders which are in the nature of judgments {h\ General rulo. 
it is necessary, as a general rule, to draw up all orders, whether 
made in chambers or in court. But to this rule there are certain 
exceptions, and, in such cases, the order need not be drawn up 
unless the court or a judge so directs (f). Such exceptions are orders Wluif. onleri 
not eml)od\ ing any special terms, nor including any special dircc- ^ 

tions, but simply enlarging the time for taking any proceeding or 
doing any act, or giving leave (1) for the issue of any writ other 
than a writ of attachment (w) ; (2) for the amendment of any writ 
or pleadings ; (8) for the filing of any document ; or (4) for any act 
to be done by any officer of tlie court other than a solicitor (n). It 


(e) WaUm v. larhcT (IS'tC), 2 Pli. 6 ; A.-d, Murdoch (1860), M Jar. 688 , 
597. But it is not the practice to insert in tho judgment ofi drawn up any mention 
of a refusal of leave to amend {Laird v. Driygs (1881), IG Ch. 1). OO'i, C. A.). 

(/) Parher v. Morrell (1848), 2 Ph. 453; IJandfard v. Hand ford (181G), 5 
Bare, 212 ; /¥a/.e v. Prahe (No. 1 ) (1858), 25 Boa\. 641. An affidavit used on 
a motion but not filed until afterwards may bo entered in the order os road, if 
BO doing does not interfere with the date of the order; e.g., if filed on tho same 
day (//c King & Co.'a Trade-murk, [1892] 2 Ch. 462, C. A.). It is not the duty 
of a jud^e of first instance, where the plaintilPs case has failed, to hotir the 
defenduiit’B evidence, merely to put the defendant in a better position in tho 
event of an appeal {Hamwerlon v. Honey (I87G), 24 W. B. 603). 

( 7 ) Daveni tri v. Stafford, Fristry v. Stafford, Davenport v. Mannera (1845), 
8 Jl^v. 503). As to making additions to a judgment after it has been pro- 
nounced, e.g., adding inquiries, see li. S. C., drd. 33, rr. 2 , 3 ; Hurler v. Machrell 
(1879), 12 Ch. D. 534, C. A. ; Edmmtde v. Jtvbinaon (1885), 29 Ch. D. 170; Taylor 
▼. Moefyn (1886), 33 Ch. D. 226, C. A. 

(A) i^e p. 199, ante; and as to appeals generally, see title Practicr and 
Phocedure. 

(•) See title Contempt of Court, Attachment and Committal, Vol. VI L, 
pp. 279 ft teg. Ab to enforcing judgments generally, Execution, Vol. XIV .9 
pp. 1 et seq, 

(k) See 08 to these, pp. 176 ef eeq,, ante, 

(/) K S. C., Ord. 52, r. 14. 

(m) Notwithstanding this rulo it is the usual practice to require an order for 
the issue of a writ for service out of the jurisdiction, or for the issue of a con- 
cunent writ, or for the renewal of a writ, to be drawn up and filed when 
issuing or renewing the writ. So also orders giving leave m issue execution 
are frequently drawn up. 

(n) Orders for the assessment of damages by a master after interlocutofj 
judgment most he drawn up (Practioe Masters’ Buies ( 20 ))« 
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is not usual in practice to draw up an order giving leave to 
appeal. 

Where the order need not be drawn up, it may be carried into 
effect upon the production of a note or memorandum of the order 
signed by the judge, master, registrar, or district registrar as the 
case may be(o). 

528. In the King’s Bench Division, in the case of orders which 
must be drawn up, it is the duty of the party having the custody 
of the summons, notice, or other document, on which the master's 
or judge’s order is indorsed, to lodge it forthwith in the Summons 
and Order Department. If he fails to do so, the other side or any 
party affected by the order may give him notice to do it, and on non- 
compliance with the notice may apply to the master by summons 
for delivery to him of the summons, notice, or document. If after 
lodgment of the summons, notice, or document the party having 
the conduct of it does not draw it up within four days, any person 
affected by it may do so (p). 

529. In the Chancery Division orders relating to steps in the 
procedure, which are drawn up in Chancery chambers, need not be 
eutcred in the Registrar’s Department before the issue of an attacli- 
nient for disobedience thereof ( 7 ). In other cases the order must 
he entered, and cannot be enforced till after entry (/’), even if the 
non-entry is due to a mistake of the entering clerk (a), 

530. If before an order, whether made in court or chambers, has 
been drawn up, the attention of the judge is called to a point which 
has not been sufficiently considered, the judge may stay the 
drawing up of the order and rehear the matter (t). 

Sect. 5. — Date of Jtidtjmcnts ami Orders, 

531. A judgment pronounced by the court or by a judge in court 
is entered as of the date when it was so pronounced, unless the court 
or judge otherwise order (a). By special leave of the court or a 
judge such judgment may be ante-dated or post-dated [b). 


( 0 ) R. R. C., Ord. 62, r, 14. 

(p) RegulatioiiB isAViod by the masters in the King's Dench Division dated 
7th August, 1006. 

{}) R. S. C., Ord. 62, t.2(1). 

(r) Adkina v. liliaa, Vale v. Ifliaa (1858), 2 De G. & J. 286, C. A. 

(«) Tolmn y. Jervis (1846), 8 Beav. 864, 866 ; JJallard v. Tomlinson (1883), 62 

li. J. (CH.) 666. 

if) Steep. 213, 

(a) E. S. O, Oiti. 41, r. 3. 

\b) Ihxd, ; the powrr to ante-duto should be exercised with caution and on 
pooa grounds {Itorthwkk v. KUlerslie Steamship Co, (No 2), [19051 2 K. B. 616, 
0. A., per ettriam; Kcroj/d y, CouUhardt [1897] 2 Ch. 5W, 673 (between the 
trial f»f an action and delivery of iudraent therein one of the defendants died ; 
the judgment was dated as of toe lust day of the trial) ; Taller y. Delander 
(17)6), cited in Cumber y. Dane (1719), 1 Stra. 426; and in Taylor v, Maiihewa 
(17]6},10Mod. Bep.326; CVini6ery. Diane, Mwra(jud^ent entered nuncproficRe 
when defendant died pending our. ode, iw&); Davies y. Davies (1804), 9 Ves. 
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In all other cases the entry is dated as of the day on which the 
requisite documents are left with the proper officer for the purposes 
of such entry (c). 

Where an interlocutory judgment for damages to be assessed has 
been entered, the amount of the damages, after it has been ascer- 
tained, is added to the judgment already entered, and the whole 
judgment is therefore dated as of that day on which the interlocutory 
judgment was entered. 

An order if and when drawn up must !)e dated the day of tho 
week, month, and year on which it was made, unless the court or a 
judge otherwise direct M). 

Where an order directs an act to be done within a limited time 
and the order is not drawn up in due course, tlie order may, by 
leave of the master, be drawn up as of the date when it was made, 
but extending the time limited until after service of the order. 
Where no special time is limited, the order may bo drawn up, by 
leave of the master, as of the original date simply (c). 


461 ; Donne v. Lewis (ISOu), 11 Ves. 601 (decree lost ; redrawn and ontored uftor 
eighteen years); Lawrence v. llichnumi (1820), I J»c. & W. 211 (ho after 
twenty. three years); Uclsham v. Perciral (184!0» 6 Haro, loT (docrco dated 
1847 entered by order made in 1851) ; Collinsou v. /.*.sfrr (1855), 20 Hoav. 655; 
Russell V. (1855), 6 W. 11. 679 (order drawn up and juhsed, but not 

entered ; after niito years the court directed a reissue of it, on tho iilliduvit of 
the solicitor who had obtained it); Troup v. (1808), 16 W. Jt. 676; 

Ex parte tit VanVs [Dean and (JhapUr) (1870), 18 W. 11. 721 (order not 
entered, tbe original lost; ordered to bo redrawn from tho minutes in the 
minute book ana entered nunc pro tunc) \ Turner v. London and tiouth- Western 
Rail. Co. (1874), L. U. 17 Eq, 661 (tho plaititilT died after tho hearing and before 
judgment; tho couit ordered the judginent to }>e dated as of the date of the 
hearing); Moore v. //oftinao?i (1878), 27 W. It. 612 (defendant died after trial 
and before judgment on further consideration ; judgment entered as of the day 
of the trial); v. Winkleij (1881). 29 W. K. 628 (after judgmont, which 

referred to hereditaments described in tho stiitemcrit of claim, tho stiitoinoiit of 
claim was amended in ros}>ect of such description, and tbe date of tho judgment 
was altered, no party objecting) ; Re Jones {ti. A,), liullis v. Jones (1891), 69 W. K. 
619 (order drawn up and acted on, but never pa.ssed and entered : on ex parit 
appheations the order was directed to be redrawn up, passed, and entered nunc 
i/fo tunc). Keversal of a judgment by the Court of Ap)>eal 1ms been hold not to 
1)6 a sufiicient ground for auU^datiiig tlie judginent to tho dale of the first trial 
so that interest may mu from then on tho sum recovered under tho judgment of 
the Court of Appeal {D»rthwick v. Elderslie Uteamship Co. (No. 2), [1905] 2 K. 11. 
516, C. A.). Whore a judgment or order has not been entered within the proper 
time (see p. 200, ant€\ no order to enter nunc r/ro tunc is necessary ; but in all 
cases in which such orders were formerly made as of course it is sufficient to 
leave with the clerk of entries a memoraudum in writing, countersigned by the 
Chancery registrar (11. S. C., Oid. 62, r. 16). If an affidavit verifying formal 
evidence is allowed to be produced after the judgment is given, the judgment 
should be dated as of the day when the afiSdavit is filed (/*a(c/t v. Ward, [l^j^] 
W. N. 166). But this does not apply to merely formal affidavits of ^rvice. 
Where these are sworn and filed on a day subsequent to that on which tho 
order was made, the order is not to be post-dated, but a memorandum of the 
date of filing the affidavit is to he made on the margin. 

(c) B. S. C.. Ord. 41. r. 4 ; Re Onmey, Clifford v. Curney, [1896] 2 Ch. 868; 
and compare Patch v. Ward, supra. 

iff) R. S. C., Ord. 62, r. 13. An order is “ made*' when it is pronounced, not 
when it is drawn up {Re RUca Coal and Iron Co., Ex parte Hookey (1862), 4 De 
O. F. & J. 456). An order ought never to bear a fictitious date {Ashley v. Taylor 
(1878), 10 Cb. D. 768). 

(e) I'ractice Masters* Bulos (20). 
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632. The date of the judgment or order is important in that 
the judgment or order generally takes effect from that date (/)• 
Interest on the judgment debt and costs runs from the dale given 
to the judgment {g)» 

But where a plaintiff fails in a court of first instance on a 
claim for unliquidated damages, and on appeal an order is made 
that judgment be entered in liis favour for damages to be ascer- 
tained, the judgment does not as a matter of course take effect 
from the date of the trial of the action, so as to entitle the plaintiff 
to interest from that date upon the amount recovered, but will only 
take effect from the date of the judgment of the Court of Appeal, 
unless an order is made by that court ante dating its judgment (/f). 

It is doubtful whether the same rule applies where the amount 
claimed at the trial was a fixed sum, and the only question for 
decision was whether it was due or not (i)* 

Further, garnishee proceedings can be commenced before judg- 
ment is actually entered (A). But where it is necessary to enter 
judgment, execution may not issue till the entry (Z), and for the 
purposes of appeal the time runs from the time the judgment is 
signed, entered, or otherwise perfected, except in the case of an 
order in chambers, when it runs from the time it was made or the 
appellant first had notice of it, and in the case of a refusal of an 
application, when it runs from the date of the refusal (in). 

Again, an order as a rule takes effect from the day it was made — 


{/) U, S. C., Old. 41, rr, 3, 4 (judgmonte) ; II. S. C., Ord. 62, r. 13 
(oraers). As to the priority of judgments, see titles Bankuuptcy AND 
Insolvency, Vol. II., pp. 216 ttaeq,; Companies, Vol. V., pp. bXQelaeq, ; Execu* 
TiON, Vol. XIV., p. 20; Executors and Administrators, Vol. XlV., pp. 244 
$eq. At common law the rule was that judgments related back to the (irst 
day of the term (Swavn v. Broome (1764), 3 Burr. 1695 ; Lyitleton v. Cross 1S24), 
3 B. & C. 317 ; (rreenway v, Fisher (1827), 7 B. & 0. 436 ; WhittaJtcrv. Whiitakcr 
(1S28), 8 B. & C. 768). Prior to the Juaicature Acts a judgment was not com- 
plete for all purposes until the costs hod been taxed (Boiler v. Bulkeley (1823), 8 
Moore (c. P.), 104 ; Wriyht v. Letuis (1840), 4 Jur. 1112 ; Doed. Ellis v. Owens 
(1842), 9 M. & W. 405, per Parke, B. ; Veirce v. Derry (1843), 4 Q. B. 635). It 
was not, however, devoid of all effect before such taxation (Fisher y. Budding 



(jg) West I/am Union Guardians y. St, Matthew^ Bethnal Green (Church^ 
wardens €tc.\ [1895] 1 Q. B. 662, 0. A. ; Re Clageii^ Ex parte Lewis, [1888] W. N. 
100, C. A (debt) ; Boswdl'r, Coaks (1887), 57 L. J. (CH.) 101, 0. A. (costs^ But 
where an order is made that an account be taken and that the defendant do 


pay what shall be found due, interest runs from the date of the certificate of 
the amount due (A.^G. y. Carrington (Lord) (1843), 6 Beav. 454); and in ordi- 
nary payment of costs, previously taxed, out of a fund the court may direct 
payment of interest from the date of the certificate (Carter y. Carter (1863), 2 
Mew Bep. 512). 

(fi) B*ri1iwick y. Elderslie Steamship Co, (No. 2), [1905] 2 K. B. 516, C. A. 

(f) Ibid,, per Collins, M.B., at p. 521. Wnere judgment was given for 
the defendants by the ^uit of first instance and the Court of Appeal in 
an action upon a jKklicy of marine insurance, but the judgment was 
reversed by the House of Ixirds. interest was allowed from the date of the 


an acuon upon a jKkiicy ox marine insurance, out tne luUgment was 
reversed by the House of Ixirds, interest was allowed from the date of the 
original judgment (Macbeth Co. v. Maritime Inearance Co. (1908}» 24 T. L. B. 
659> 

ik) Ud/iby y. Hodgerm (1889), 24 Q. B. D. 103, 0. A 
ll) See title Exsoutiok, Vol. XTV., p. 6. 

(m) B. 8. 0., Old. 58, r. 15; see title Fmacixob and PmooxDUBa. 
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which, as we have seen, is its date(n) — without its being drawn up 6. 

or served, unless it is otherwise expressed ( 0 ). But some orders by Date of 
their nature require service to make them operative (p). Judgments 


andj^ers. 

Sect. 6. — Service of Jvdgments and Orders, 

533. It is not necessary to serve a judgment or order for the When service 
recovery by, or payment to, any person of money before issuing execu- necessary, 
tion thereon (q), unless the order directs payment within a certain 
time after service of the order (r). 

But a judgment or order requiring a person to do an act tliereby when service 
ordered must be served (s) on the person who is required to obey it accessary, 
within the time limited for doing such act (<). Tlio judgment or Memorandam 
order must state the time, or the time after service of the judgment 
or order, within which the act is to be done (/f) ; and a copy thereof 


(n) B. S. G., Ord. 52, r 13. As to conversion by an order for snlo of real 

t iroi>erty, see title Equity, Vol. XUI., pp. Ill, 112, and Fauuilmnj v. Deebe 
1911), 55 Sol. Jo. 497, 0. A. 

(o) B. S. C., Ord. 52, r. 13 ; Script Phonography Cb., v. Oregg (1890), 59 L. J. (cir.) 
406 (order dismissing action in default of pleading) ; Ihptt>n v. lluberisun (1881), 
23 Q. B. D. 126, n. (order fur judgment unless money paid into court) ; hanitn v. 
Jiichter (1889), 23 Q. B. I). 124 (order for judgraent in default of answer to 
interrogatories) ; Itlttunt v. Whitefy (1898), 79 L. T. 635, 0. A. (receiving order in 
bankruptcy). See also lie Manni vg ( 1 885) , 30 Cb. D. 4 80, C. A., ner Cotton, L. J., 
at p. 482. In Metcal/e v. Britiah Tea Asaoclaliofii (1881), 46 L. T. 31, it was held 
that the order did not take effect till it was drawn up and served. This is 
apparently in conflict with Script Phonography Oo, v. Oregg, supra. In ouch case 
an Ol der was made dismissing the action untoss the plaintiff t(»ok a step within a 
limited time ; such step was not taken within the time limited, and the onler was 
drawn up after such time had expired. In the curlier case the time for 
appealing against the order was enlarged, and in the later the action was treated 
as at an end on the expiration of the limited time. But in the later case the 
order had not been appealed from, nor had any application for that purpose 
been made. 


( p) As to service, see the text, infra. 

hi) Land Credit Co. of Ireland y. Fermoy {Lor^, Ex parte Munster (1870), 

6 Ch. App. 323; He , a Solicitor (1884), 33 W. B. 131 ; I/opion v. liubertsanf 

supra; and see title Execution, Vol. XIV., pp. 5, 6. ^ 

(r) B. S. G., Ord. 41, r. 5. As to issuing execution in such a cose, see title 
Execution, Vol. XIV., p. 5. 

(«) B. S. G., Old. 41, r. 5. As to personal service in the case of a consent 
oraer where the party ordered to do the act knows of it, see title Contempt 
OF Court, Attachment and Committal, Vol. VII.,p. 313 ; Century Insurance 
Co.t Lid. v. Larkin, [1910] 1 1, B. 91. As to dispensing with personal soryice 
where the party to be served evades service, see ibid. This rule is not limited 
to cases where personal service is required, e.g., it appUes to an order for dis- 
covery which may be served upon the solicitor for the paity {Hampden v. 
Wallis (1884), 26 Ch. 1). 746, 0. A.; LUtle v. Jloberte (1874), 30 L. T. 367; 
Be Mulcaster, Dalston v. Hanson (1878), 47 L. J. (cu.) 609 ; and see title Con- 
tempt OF Court, Attachment and Committal, VoL VIL, p. 312; see, 
further, title Execution, Vol. XIV., pp. 5, 6. 

(0 Be Chambtre, Dujfield v. Eltves (1840), 2 Beav. 268 ; Adkins v. BHss, Vale 
T. Bliss (1858), 2 De Q. & J. 286, 0. A. Tune runs from the nronouncement of 
the jud^ent or order in court, but to obviate difficulty whicn may aiise from 
delay in drawing up and perfecting the order and the necessity for a supple- 
mental order, it is usual to insert after the fixed time the words ** or subse- 
quently within four d^s after service {Be Tuck, March v. Loosemore, [1906] 
1 Ch. 692, C. A.). Iliese words ought always to be inserted, even withoiu 
express instruction {ibid,), 

(a) ** Forthwith *’ is an indication of time, but where the time is not more 
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duly indorsed (r) must be served on the person who is to obey 
the order {w). 

The rule only applies to a mandatory judgment or order to do 
something, and not to an order which is merely prohibitive or 
negative, in the nature of an injunction against the doing of an 
act (a). It does not apply to orders for payment of costs (6), 
nor to orders giving leave to enter judgment if certain steps in 
procedure are not taken within a specified tim6(c), though, if the 
order be to do an act to which the rule applies, it applies to an 
order extending the time to do the act (d). 

The necessity of serving orders relating to steps in procedure 
before judgment does not apply where the party to be served has 
himself to take the next step under the order (e). 

Where the order need not be drawn up a written notice must be 
given, in lieu of service, by the solicitor of the party on whose 
application the order was made (/). 

In actions for the administration of estates, for the execution of 
trusts, and for partition or sale of hereditaments, where an order has 


Eipecifically denoted, or no time at all is stated, the order cannot be enforced till 
a supplemental order (called generally a ** four-day ** order, though the time is 
not ttlways four days) has been obtained on motion (AW//am v. Needham (1842), 
1 Haro, (338 ; (Jilhrrt ?. Kndean (1878). 9 Ch. 1). 259, 266, C. A. ; Halford v. Hardy 
(1899), 81 L. T. 721, following Tlu/maa y. Nokea (1868), L. B. 6 521). See 

also Re Launder^ lAumdcrv* Richards, [1908] W. N. 49; Re Wilde, [1910] 
W. N. 128, 0. A. In Carter v. Rol^erts, [1903] 2 Oh. 312, 321, where the time 
for payment of money into court was omitM, it was suggested that there might 
ho cases of contempt so gross as to justify attachment without any sup^e- 
mental order. See also Re Higtf'e Mvrfyage, Goddard v. Higg, [1894] W. N. 73, 
and title Contempt op Couut, ATTAc^MBa^T and Committal, Vol. VII., 
pp. 311 et spq, 

(r) For the form of the indorsement required, see title Contempt of Court, 
Ati’aciiment and Committal, Vol. VII., p. 311, note (/). The indorsement 
need not bo in tlie exact words ; it is sufticiont that words to the same effect 
have been used {Treherne y. Dale (1884), 27 Ch. D. 66, C. A.). But there must 
be some such indorsement to enable the order to he enforced {Hampden y. 
Wallis (1884), 26 Ch. D. 746, C. A. ; Pace v. Pace (1892), 67 L. T. 383 ; Savage 
y. Reaileg (mo-l), 90 L. T. 641); and an affidavit in support of a motion for 
attachment which does not state that the copy of the order actually seryod 
was 80 indorsed is bad {StochUm Football Co, y. Gaston, [1895] 1 Q. B. 453). 

[w) Whore the order directs more than one person to he seived, the order may 
he enforced against anyone who has been served before service hasbuen effected 
on the other or others {Re Ellis, IJardcastle v. Ellis (1906), 95 L. T. 80). As to 
personal service, see p. 207, ante, 

(a) SeloM v. Croydon Rural Sanitary AMority (1885), 53 L. T. 209, 212, fol- 
low^ in Hudeon v. Walker (1894), 64 L. J. (cn.) 204 ; Re Seal, Re Seal d: 
Edgelow (1902), 72 L. J. (cii.) 58 (order to deliver solicitor’s bill of costs) ; 
Hampden v. WedUe, eupra (order for discovery of documents) ; and see, further, 
title Contempt OF Court, Attachment and Committal. Vol. VII., pp. 311, 312. 

(5) Re Jkakin, Ex parte Cathcart, [1900] 2 Q. B. 476, following Re 
Lumiey, Ex parte Cathcart, [189* ' ^ ^ 

eupra. There is no power to mi 


See also Re mlde, 
a judgment that the 


Ch. 271, 0. A. 

. e an order upon „ , „ 

judgment debt be paid within a limited time {Re Oddy, Major y. Hamese, 
[1900] 1 Ch. 93, C. A. ; HidbeH and Crowe v. Cathcart, [1894] 1 a B. 244). 

(c) Fardtn y. Richter (1889), 23 Q. B. D, 124, approving Hopton y. Robertson, 

[1884] W. N. 77. . pp e 

(d) Re Seal, Re Beal dt Edgelaw (1902), 72 L. J. (ch.) 58. 

{«) Vaneandau y. Rose (1820), 2 Jac. & W. 264; SepUm y. Robertsem, eupra; 
approved in Fardm y. Richter, supra, 

(/) B. S. C., Crd. 52, r. 14. 
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been made for accounts, or issues or inquiries have been directed Bbct. 6. 
which afifect persons who are not parties to the proceedings, the court Service of 
or judge may direct that they shall be served with notice of the judg- Judgments 
ment, and after such notice such persons are bound by the proceedings Orders, 
in the same manner as if they had originally been made parties {g). 

Such service should be personal unless this is dispensed with 
and substituted service, or notice in lieu of service, ordered (ft). 

Sect. 7. — Effect of Jtidgnients or Orders. 

534. Every contractual right upon which a judgment or order is Kate of 
obtained merges thenceforth in the judgment, and though interest 
was payable under the contract at a differed )t rate before judgment, 
it is thereafter payable at the rate of 4 per cent. (t). 

When judgment has been given in an action (ft) the cause of Merger, 
action in respect of which judgment is given transit in rem judi- 
catum, ?.e., is at an end, and its place is taken by the rights created 
by the judgment (Z). But merger is not effected by an order which is 
not a judgment (?r), nor by a judgment which is interlocutory and not 
final (/<) , or which is void Ip). In many cases the effect of a j udgment 
is to create an estoppel (p). As between the same parties a judgment 
is as a rule conclusive evidence of the matter decided (f). 

In an action of detinue for goods, or trover, a judgment in favour in actions of 
of the plaintiff does not of itself, without satisfaction, vest the property 
in the goods in the defendant from the time of the judgment (?•)• ^ 


(0) R. S. C., Ord. 16, r. 40; and see titles Executors and Admjnistrators, 
VoL XIV., p. 342; rAiiTiTioN; Trusts and Trustees. 

(h) It. S. 0., Ord. 10, r. 40; 11. S. C., Ord. dd, r. 35; and as to service 
genera lly, see title Practice and Procedure. 

(1) Judgments Act, 1338 (1 & 2 Viet. c. 110), s. 17 ; lie European Central 
Hail. Co., Ex parte Oriental Financial Cternoration (1870), 4 Oh. 1). 33, C. A. ; 
Jle Sneyd^ Ex parte Fewings (1883), 26 Ch.B. 338, C. A. ; Arhnthnot v. Euneilall 
(^1 890) , 62 L. T. 234. But though t he personal remedy on a covenant in a mortgage 
deed merges in a judgment which only carries intei’est at 4 per cent., moi-tgagoes 
may be entitled to retain their security till the principal and the higher rate of 
interest agreed upon under the covenant is paid [Economic Life Assurance 
Society v. Ushorve, [1902] A. C. 147). Interest is not claimable whore by con- 
sent the judgment debt and costs are to be paid in equal half-yearly instalments 
(Caudery v. /'inwrrf// (1892), 66 L. T. 684). The Judgments Act, 1838 (1 & 2 
Viet. c. 110), does not apply where an order is made by consent to refer to a 
special referee ihe ascertainment of damages. Such an order is not one whereby 
a sum of money was payable by the defendants. Interest in such a case can 
only be obtain^ from the duto of the certificate [Ashover Fluor Spar 

Ltd. V. Jackson (1911), 27 T. L. R. 630). A judgment debt, though by law 
carrying interest from the date of the judgment, is not a transaction to which the 
language of the Income Tax Acts, relating to ** yearly interest of money,’* 
applies [Re Cooper, [1911] 2 K. B. 660, C. A.). See, further, title Execution, 
VoL XIV., pp. 17, 18. 

(ft) See title Action, Vol. I., p. 31. 

[l\ Orealhead v. Bromley (1798), 7 Term Rep. 466 ; Langmead v. Maple (1866), 
IS G. B. (n. s.) 266; Re European Central Rail. Co.. Ex parte Orieidal ^Financial 
Corporation, supra; and see titles Contract, Vol. VIL, pp. 467 elseq.; 
Estoppel, VoL Xm., p. 334 ; Evidence, VoL XIII., p. 642. 

(fn) Westmorland Green and DlueSlait Co, v. Feilden, [1891] 3 Cb. 16, C. A. 

(n) Langmead v. Maple, supra. 

(o) Fi6arf v. Odes (1890), 24 a B. D. 364, C. A. 

< p) See titles Estoppel, Vol. XIIL, p. 326; Evidence, Vol. XIIL, p. 642. 

to) See title Evidence, VoL XIII., p. 642. 

(r) Brinmnead v. Harrison (1871), L: B. 6 C. P. 684; affirmed (1872), L. B. 
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Sect. 8. — Judicial Decisions as Authoritiet. 

535 . It may be laid down as a general rule that that part alune 
of a decision of a court of law is binding upon courts of co-ordinate 
jurisdiction and inferior courts which consists of the enunciation of 
the reason or principle upon which the question before the court 
has realty been determined (a). This underlying principle which 
forms the only authoritative element of a precedent is often termed 
the ratio decidendi (b). Statements which are not necessary to the 
decision, which go beyond the occasion and lay down a rule that is 
unnecessary for the purpose in hand (usually termed dicta) have no 
binding authority on another court, though they may have some 
merely persuasive efficacy (c). 

The decisions of the House of Lords must be followed by every 
inferior court (d), and are binding upon the House itself in its judicial 
character (e). An erroneous decision of the House upon a question 
of law can be set right only by Act of Parliament (/). The decisions 
of the Court of Appeal and of the Divisional Courts are binding 
upon courts of first instance. 

The ratio decidendi of a decision by a judge of first instance is 
not absolutely binding upon another judge of first instance of co- 
ordinate jurisdiction, and though the second judge ought always to 
treat the former decision with attention and respect, he may decline 
to follow it if he thinks the principle of the decision insufficient or 
inapplicable, or wrong in any other way {g). 


7 C. P. 547, Ex. Ch. ; followed in Ite Ware, ExjnirU Drake (1877), 6 Ch. D. 806, 
C. A. ; and see also title Tboveb and Detinue. 

(а) The only thing in a judge’s decision binding as an authority is the 
principle upon which the case was decided (Osborne to Roivlelt (1880), 18 Ch. D. 
774, per J£.S8£L, M.B., at p. 785). The only use of authorities, or decided cases, 
is the establishment of some principle which the judge can follow out in 
deciding the cose before him (Re HalleWs Eetate, Knatchhull v. Hallett (1879), 
13 Ch. D. 690, 712). ** Cases are valuable in so far as they contain principles of 
law. They are also of use to show the way in which judges regard facts ” 
[Otimera of Ship Swansea Vale v. Rice (1911), 104 L. T. 658, H.L., per Lord 
Loredurn, L.C;., atp. 659). 

(б) The ratio decidrudi may be described as being the general reasons given 
for the decitdou or the general grounds on which it is based, detached, or 
abstracted fixim the specific peculiarilies of theparticular case which gives rise to 
the decision (see 2 Austin's Ijoctures on Junsprudeoce, 5th ed., pp. 627, 62S). 
The concteto decision is binding between the parties to it, but it is the abstract 
rafto decidendi which alone has the force of law (Salmond's Jurisprudence, 
2nd ed., s. 67). 

(r) A.-O. V. WindeoT (Dean and Canone) (^1860), 8 H. L. Cas. 369. 

(d) French r. Maeale (1843). 2 Dr. & Wal. 269; A,-0. ▼. Windear (Dean 
and Canons), supra; Topham v. Portland (Duke) (1869), 17 W, R. 911. 

(e) Tamnuy v. irAite (1853). 4 U. L. Cas. 313; Wihon ▼. Wilson (1851), 
5 11. L. Cas. 40; Thcllusson v. RundUsham (^1859), 7 H. L. Cas. 429; il.-C/. 
V. Uindtor (Dean and Canons), supra; Beamish v. Beamish (1861), 9 H. L. Cas. 
274; Topham v. Portland (Duke), supra; Inland Revenue Commissioners v. 
J^arriww (1874), L. E. 7 H, L. 1. 

(/) London Street Tramways Co. v. London County Council, [1898] A. C. 375. 

(p) Osborne to Rowlett, supra, per Jessel, M.E, at a 785; Oathercole 
V. Anith (1881), 44 L. T. 439, C. A, per Jessel, M.E, at p. 440; The 
Vera Onu (No. 2) (1884}, 9 P. D. 96, C. A., per Brett, M.E, at p. 98 ; 
Foretery. Baker, [1910] 2 K. B. 636, 638, 0. A A stricter rule is laid down in 
T. ThorM (l$52), 16 Beav. 59, 63 ; Be dolekkiee'e TrutU (1869), L. E 8 
Eq, 643, 647 ; Be Timee lAJe Asmrance and Ouaraniee Co,, E» parte Nunndejg 
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As a rule co-ordinate appellate courts consisting of more than 
one judge ought to follow previous decisions of the court, but, in 
exceptional cases, they are not bound to do so (h). In a proper 
case, all the members of the co-ordinate courts sitting as a full 
court may decide whether they will or will not follow a decision 
arrived at by a smaller number of the members of the court (i). 

A court is not bound by a decision of its own where the decision 
is grounded on the fact that the members of the court present were 
equally divided. The judicial comity, by virtue of which a court 
bows to its own decisions, does not exist in such a case, for there is 
no authority of the court as such, and those who follow must choose 
one of two adverse opinions (/c). 

536. Apart from any question as to the courts being of co- 
ordinate jurisdiction, a decision which has been followed for a long 
period of time, and has been acted upon bv persons in the forma- 
tion of contracts or in the disposition of their property, or in 
legal procedure or in other ways, will generally be followed by 
courts of higher authority than the court establishing the rule, 
even though the coui t before whom the matter arises afterwards 
might not have given the same decision had the question come 
before it originally (1), But where the course of practice is 
founded upon an erroneous construction of an Act of Parliament, 
there is no principle which precludes, at any rate, the highest 
Court of Appeal from correcting the error (m). The same con- 
siderations do not apply where the decision though followed has 


1870), 39 L, J, (CH.) 297 ; ExjKirte ]niihrwd{\m\ 19 Vos. 209 ; Cook v. 

1831), 7 Bing. 438, TiNUAL, C.J., at pp. 443, 444; Mirehouae v. Rennell 
1833;, 1 Cl. & Fin. 527, G. Parke, J., at p. 546. On the other hand, 

in Fenium v. Porock (1813), 5 Tuuiit. 192, per MANSFIELD, O.J., at p. 195, 
and Church y. lirewn (1808), 15 Ves. 258, prr Loi-d Eldon, L.C., at p. 262, 
decisions at nm priua are considered as having little weight. 

(A) The Vera Cruz {So. 2) 0884), 9 P. D. 96, 0. A., per Brett, M.B., at p. OS; 
Vernon v. f( a^eon, [1891] 1 Q. B. 400 ; Caaaon v. Chnrchley (1884), 53 L. J. (q. b.) 
335, 336 ; Palmer v. Johnam (1884), 13 Q. B. D. 351, 0. A., per Brett, M.E., at 
p. 355. 

(i) Kelly ds Co. y. Kellond (1888), 20 Q. B. D. 569,0, A. per Lord Esher, M.E., 
at p. 572. 

The Vera Cruz (No. 2), aupra, per Brett, M.B., at p. 98. 

SmUh y. Kcal (1882), 9 Q. R D. 340, 352, G. A. ; Pugh v. Golden Valley 
, I), 15 Gh. D. 330, 0. A ; Harvey y. Farquhar (1872), L. H. 2 Sc. 

& Diy. 192 ; B>iker v. Tucker (1850), 3 H. L. Gas. 106 ; Fraaer v. Ehrenaperger 

ffi , 12 Q. B. D. 310, G. A. ; Palmer y. Johnaon (1884), 13 Q. B. D. 351, 355, 
Pandarf y. Hamilton (1886), 17 a B. D. 674, 0. A. ; Re Roaher, Roaher 
y. R»iher(\m), 26 Ch. D. 801, 821 ; Philipa y. Reea (1889), 24 a B. D. 17, 


0. A.; Re WaJlU, Ex parU LUkoriah (1890), 25 Q. B. 1). 176, C. A. ; Airey y. 
Btnoer (1887), 12 App. Gas. 263, 269 ; Tanered, ArroU A Co. y. Sled Co. o/Bctiland 

M , 15 App. Gas. 125 ; lU HaHelVa Eatnte, KnatchbuH y. HalhU (1879). 13 
. 696, C. A., per Jessel, M.IL, at p. 712. See oh*o R. v. Stafford Priaon 
{Governor), Ex parte Emery (1909), 25 T. L. B, 440, per Lord Alverstone, 
CJ., at p. 441, and A. ?. Martin, [1911] 2 £. B. 450, per Lord Alvebstons, 
0. J., at p. 456. 

(m) Airey y. Sotver, aupra ; EamiUon y. Baker, The Sara*' (1889), 14 Appu 
Cam. 209; Milla y. Armatrtmg, The ** Bernina** (1888), 13 App. Gas. 1. See 
alao Evom v. George and Rowe (1823), 12 Priosb 7^ per Obaham, B., atpp. 138 
—187. 
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been frequently questioned and doubted. In such a case it may 
be overruled by any court of superior jurisdiction (n). 

637. Decisions of the Scottish and Irish courts are not binding 
upon English courts, though entitled to the highest respect (o), 
but a judge of first instance in England ought to follow the 
unanimous judgment of the higher Scottish or Irish courts, where 
the question is one which turns upon the construction of a statute , 
which extends to those countries as well as to England, leaving it 
to be reviewed, if thought fit, by the Court of Appeal (p). 

538. The decisions of the Judicial Committee of the Privy 
Council are not theoretically binding on the High Court, but are 
treated as being of great weight and are commonly followed in like 
cases (q). 

Sfxt. 9. — Amendment of or Setting Aside Judgments or 
Orders. 

Sub -Sect. 1.— Jn General. 

639. As a general rule no court, judge, or master has power 
to rehear, review, alter, or vary any judgment or order after it 
has been entered or drawn up respectively (r), either in an 
application made in the original action or matter or in a fresh 
action brought to review such judgment or order («). The rule 


(«) Ji. V. l^iltuanU (1881), l:i (i. B. D. 68G, U. Bueit, M.ll., at p. j.X, 

atid per Bowen, L.J., at p. 593 ; Pearson v. Petmon (1881), 27 Ch. D. 145, C. A. ; 


Hitt 8 V. Armstfontj^ “ The lamina** 
(o) John sou V. Payltim (1881), 7 


,13 App. Gas. 1, 

B. D. 438, 445, C. A. ; Ivay v. Ihtyes 
n882), 9 U. B. IJ. 80, 82; Mortjan v. London General Omnibus Co. (1883), 12 
Q. B. 1). 201 ; lie Prown, Great IVestern Hail. Co. v. Iladway Commissioners 
(1881), 50 L. J. (q. b.) 483, C. A., per Field, J., at j). 486, and as reported 45 L. T. 
206, C. A,, per CoiTON, L.J., at p. 208 ; Re Parsons, Hioektey v. Parsons (1890), 
45 Ch. D. 51 ; R. v. Income Tax Commissioners (1888), 22 Q. B. D. 276, (’. A. 

(j<) Re llaHtand, Ranks v. liartland, [1911] I Ch. 459 , Swinfen Eady, J., 
at p. 466. The decisions of colonial and foreign courts are not authorities at 
all in English courts, but they may be useful as guides to the court before 
which they are cited as to what its decision ought to ue ; see Castro v. R. (1880), 
ft App. Cas. 249. 

(^ The City of Chester (1884), 9 P. D. 182, 207, C. A. ; Icask v. Scott (1877). 2 
Q. JD. D. 376, 0. A., ;jer Bbamwell, L.J., at p. 380; Ranelayh y. Ranelagh 

W , 41 W. B. 549 ; Dulieu v. White Siois, [1901] 2 K. B. 669, per Kennedy, 
p. 677. 

(r) Flower v. Lloyd (1877), 6 Ch. D. 297, C. A. ; Re St. Nazaire Co. (1879), 12 
Ch. 1). 88, C. A. ; iVeston Ranking Co. v. Allsnp (llt/Z/am) .Sona, [1895] 1 Ch. 
141, 0. A., where Re Sujfuld and Watts, Ex jfarte Brown (1888), 20 Q. B. 1). 693, 
C. A., was approved, and Stanptr v. Evans, Evans v. (1886), 34 Ch. D. 470, 

was doubted; Prtstneyy. Colchester Ctir)toratP>n (1883^ 24 Ch. D. 376, C, A.; 
(Hosier v. Rolls (1889), 59 L. J. (cir.) 63, C. A. ; Re Gist (a Persoti of Unsound 
Mind), [1904] 1 Ch. 398, 403, 408, C. A. ; Re Lyric SyndicaU (1900), 17 T. h. \i. 
162 ; The Turret Court (1901). 84 L. T. 331 ; Reynon y. Ooddai (1878), 4 Ex. D. 
246, C. A. ; Re Manchester Economic Building Society (1883), 24 Ch. D. 488, G. A. ; 
Ainsworth y. Wilding, [1896] 1 Ch. 673. 

(s) Re May (188^, 25 Ch. D. 231 ; Preston Banking Co. y. Allsup ( William'^ 
Sons, supra; Re Scoii and Alvarez s Contract, Scott y. Alvarez^ [1895] 1 (jfL 
596, 0. A. ; Brj^hi {Charles) A Co., Ltd. y. Sellar, [1904] 1 K.D. 6, 0. A., 
and oases cited in note (5), p. 213, post. But a supplemental order may be made 
in a proper case upon new facts directing that something which has been 
ordered to be done shall onW be done on certain terms (lie Soowby, Scowiy 
v. Seemby, [1697] 1 Ch. 741. u A.), and, sembls, by consent, the matter may be 
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is another example of the great importance attached by the Court 
to finality of litigation («). But the rule is subject to certain 
qualifications (a). 

Until a judgment mr order has been entered or drawn up there is 
inherent in every court the power to vary its own orders so as to 
carry out what was intended and to render the language free 
from doubt, or to withdraw the order so that the decision may be 
reconsidered (b). 

Sub-Sect. 2. — Clerical or Accidental Mutahes, 

640. After the judgment or order has been entered or 
drawn up there is power, both under the Buies of the Supreme 
Court (c) and inherent in the judge, or master, who gave or made 
the judgment or order (d) to correct any clerical mistake or error 
arising from any accidental slip or omission, so as to do substantial 
justice and give effect to his meaning and intention. The power 
applies to the case of mistakes or accidental slips made by officers 
of the court (tO, or by the parties, such as where judgment is entered 
in default of appearance for too large an amount of costs (/), or 
there has been a miscalculation of interest ( 9 ), or accidental omis- 
sions from a bill of costs (/t), or neglect to ask for certain costs (i), 


reheard on an amended Hlateniciit of facts [lie Caithness, Leslie y. Caithness 
(1892), 30 Sol. Jo. 210). 

(<) Floirer v. /./oyd (1870), 10 Cli. T). 327, 333, C. A.; and see title 
C 0 UKT 8 , Vol. IX., p. 12. 
fa) See infra* 

(fc) Laxvrie\. Lees (1881), 7 Anp. Caa. 19, per Lord Penzance, atp. 35; Re 
»Sf. Nazaire Co* (1879), 12 Ch. 1). 88, C. A.,/»<t Jkssel, M.E., at p. 91 ; Re 
buffield and Waits, ExjHirie Urovm (1888), 20 U. B. D. 093, C. A. ; Raden^Vowdl 
y. Wilson, [1894] W. N. 140; Re Robert u [1887] W. N. 231, C. A. ; IJipkias y. 
Fellmvs (1909), 101 L. T. 701, C. A. ; Wille v. St. John, [1910] 1 Ch. 701, 0. A* 
(compare Re Adam Eyton, Ltd., Ex parte Charlesworth (1887), 30 Ch. 1). 299, 
C. A.); Re Crown Ba/j/c (1890), 44 Ch. I4. 634; VrcMon Ranking Co* v. Allsup 
{William) A Sons, [1895] 1 Cn. 141, (\ A., jter A. L. Smith, L.J., at p. 144; 
Re Thomas, Rartlet/ y. Thomas, [1911] W. N. 143. 

(c) R. 8. C., OrJ. 28, r. n. 

(o) Laurie y. Lees, supra; Mihan v. Carter, [1893] A. 0. 638, P. C., following 
Hatton y. llamis, [1892] A. C. 647, and approying Re Swire, Melhr v. Swire 
(1886), 30 Ch. I). 239, 0. A. ; Tucker y. E^ew Brunswick Trading Co* of London 
(1890), 44 Ch. D. 249, 0. A.; Shipwright y. Clements (1890), 63 L. T. ICO; 
Ainstoorth v. Wilding, [1896] 1 Ch. 673 ; Mocre y. Oill (1888), 4 T. L. 11. 738, C. A. 
As to the citation of repoilf^ decisions, see title Baueisteks, YoI. II., p. 380. 

(f) Re Gist (a Person of Unsound Mind), [1904] 1 Ch. 398, C. A. In Re LetmarJe 
Estate, Theobald y. King (1899), 43 Sol. Jo. 736, where the order made on the 
Chancery master's certificate did not follow the certificate, the court refused to 
yary the order on the ground that it was a matter for appeal. See, further, 

\fTOTA W 

(/) Armiulge y. Parsons, [19081 2 K. B. 410, 0. A. 
m Barker y. Purvie (1880), 56 L. T. 131, C. A. 

(A) Chessum A Sons y. Gcrdoti, [1901] 1 K. B. 694, C. A 
(0 Fritz y. Hobson (1880). 14 Ch. D. 542 ; but see Glasier y. Rolls (1890), 62 
L. T. 305, 0. A., and The Turret Court (1901), 84 L. T. 331, where applicationa 
were refused. Other instances as to costs are Doswell v. Norton (1902), 18 T. L. R. 
228, where the judge yaried an order after it was drawn up, under which the 
plaintiff got costs on a higher scale than the judge had intended, owing to his 
attention not haying been drawn to the County Court Buies, 1889, 0^ 60a, 
r. 9; MUson y. Carter, [1893] A. 0. 638, P.C.; Re Rudd, [1887] W. K 251; 
£e Roper, Taylor y. Bland (1890), 46 Ch. D. 126, 0. A. 
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or omission of words giving lil»erty to apply (/c), or possibly in 
special cases where the order is founded upon a mistake of fact (Z). 
But it does not apply where the judgment or order correctly 
represents what the court intended and where the court itself was 
wrong (m). The intervention of the rights of third parties based 
upon the existence of the order and ignorance of the mistake may 
prevent the exercise of the power to correct the mistake or error 
if it would be inequitable or inexpedient to exercise it (n). Altera- 
tions or additions to the judgment or order based upon materials not 
contained in the pleadings or evidence, or involving matters which 
were not brought to the attention of the court, cannot be obtained 
under the rules applying to accidental mistakes or omissions (o). 

The application should be made to the court or judge who made the 
order (p), by motion in the case of a judgment or order of a judge in 
court or of the Court of Appeal, and by summons in the case of an 
order made at chambers (^). It should be made as soon as the 
mistake is discovered (r) ; but it may be made at any time (s), and 
amendmonis have been allowed after the lapse of a considerable 
number of years (a), and it is no objection that the time for appeal- 
ing against the order or judgment has expired (6). The rectification 
may be effected by altering the judgment or order itself (c) or by a 
separate supplemental order (d). 

Sub-Sect. 3 . — Judgments in D^auU, 

541 . If an order for judgment has been made or judgment 
entered either in default of appearance to the writ (c), or of delivery 


(/•') I IV/ V. Jinkihs (lb02), 40 Sul. Jo. 4S4. See iiIho Fritz v. Jlubson 
(ISSO), 14 Ch. I). M2 ; Fenrice v. Willuma (1883), 23 Ch. D. 363. 

(/) Ainsivarth v. Wilding, [1896] 1 Ch. 673, per Homer, J., at p. 677. See 
also Staniar v. Evans, Evans v. Stontar (1886),34 Ch. I). 470, doubted in Predon 
Banking Co. v. AlUnp {William) A Suns, [1895] 1 Ch. 141, C. A. ; Be Blackwell, 
Bridgman v. Blavkwdl, [1886] W. N. 97. 

(tn) Be out (a Person of Unsound Mind). [1901] 1 Ch. 398, C. A. ; Ainsworth 
V. Wilding, supra; Re Lyrir Syndicate (1900), 17 T. L. li. 162. 

(w) Hatton V. Harris, [1892] A. C, 647, per Lord IIerschell, at p. 668; 
StewaH v. Rhodes, [1900] 1 Ch. 386, C. A. 

fo) iri/Zw V. Parkinson (1818), 3 Swan. 233; Brookfield v. Bradley (1824), 
2 Sun. & St 04; BriiUh Dynamite Co. v. Krelts (1877), 25 W. It. 846; Re 
Seowlty, Scowby v. Scowlty, [1897] 1 Ch. 741, C. A. 

(p)* Tucker v. New Brunswick Co. of London (1890), 44 Ch. D. 249, 0. A. 

(9) R. S. C., Ord. 28, r. 11. In tho Chancery Division the application may 
he to vary Ae minutes {Re Smre, Mellor v. Swire (1885), 30 Ch. D. 239, C. A.) 
Tho alteration should not bo made, after the order has been passed and enters 
except on motion or summons {Bhke y. Harvey (1885), 29 Cn. D. 827, C. A.). 

(r) lU TihUts (1881), 30 W. H. 177. 

W R. 8. C.. Ord. 28, r. 11. 

(а) Shipwright v. Clemnds, [1890] W. N. 134 (nineteen years) ; EaiUm ▼. 
Harris, supra (thirty-throe years). 

(б) Barker y. Purvis {I8s6), 56 L. T. 1.31, C. A. 

h) Be Clinton, Jackson y. Slancf/, [1882] W. N. 176. 

(<I) WaUU y. Thomas (1802), 7 Ves. 292 ; Lane v. Hobbs (1806), 12 Ves. 458 ; 
FHix V. HoUon, supra ; Eckerdey y. E kersley, [1884] W. N. 133; BeScmvhy, 
Seawhy y. Setnwhy, supra, A material omission may »)metime8 he rectified 
on pR3inent of the csoeta by the paity responsible for the omission {Wtghes y. 
Jmes (186^, 26 Reay. 24; WiUiame y. CarmarH^and Cardigan Bail Co, 
(lS69hl7 W.B.346). 

(•)B.8.C.,Qrd.l3,r.lO. 
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of defence (/), or of appearance at the trial (g), the court or a judge 
may set it aside upon such terms as to costs and otherwise as the 
court or judge may think lit. 

Where a judgment in default of appearance or defence has been 
entered before the proper time, or there has been no service or no 
sufficient service, or it has been entered for a greater amount than 
is due, or there has been a breach of good faith, it will be set aside 
ex debito jusfitlfe, a 2 )art from any consideration as to whether there 
is a good defence on the merits (/i), and the plaintiff is usually 
ordered to pay the costs occasioned by the judgment or order. 

But the defendant may be disentitled to have a judgment set aside 
by his failure to take steps to get it set aside within reasonable time 
after notice of it (/)• In such a case the court may refuse to set it aside 
unless the defendant can show merits and may impose terms (/i)* 

Where the order or judgment is regular the court has a discretion 
in the matter (/), and the defendant must as a rule show by ailidavit 
that he has a defence to tlio action on the merits [1), The order or 
judgment, if set aside, will in such a case as a rule only be set aside 
on payment of costs by the defendant (m) and upon other terms (a). 

642. The application to set aside an order or judgment in 
default of appearance or defence should be made as soon as possible 
after the judgment comes to the knowledge of the defendant (o), 
though some delay is not necessarily fatal to the application suc- 
ceeding if the parties can be restored to their former position ( />). 
It is made to the master in chambers where the action is proceed- 
ing in London, or to the district registrar ((;) where the action 
is proceeding in the registry. 

Where a verdict or judgment has been obtained after trial in 


(/) 11. S. C., Onl. 27, r, 15. 

(g) B. S. C., Ord. SG, r. 33. 

(h) Aulabg v. 7V(rtortrt« (1888), 20 Q. B. D. 704, 0. A, ; TTiighes v. Justin, 
[1894] 1 Q. B. 007 ; Ihitl V. SroUun (1859), 9 Exch. 238 ; but whiTe by a mistake 
tlie juflgmont was entered fur too largo nn anioiint of costs, leave to ninond has 
been given under B. S. C., Old. 28, r. 11 {Armiiage v. Parswis^ [1908] 2 K. B. 
no, U. A.). 

(0 Wright V. Milh (1889), 60 L. T. 887. 

\k) fhid. 

(0 Furnfraty, BrooAre (1883), 49 L. T. 134 (still a good authority on this 
point); Ihigh V. IJaigh (188.i), 31 Ch. 1). 478 ; WuU v. Harnett (1878), 3 
Q. B. 1). 183. 303, C. A. ; Smifn v. Dobbin (1877), 37 li. T, 777 ; (irven v. Moore 

W , 39 W. B. 421; Wright y, MAls, sajfra; Far/hn v. Hiehtt-r (1889), 23 
D. 124 ; Whitey y. WhiUy (1858), 4 0. B. (n. 8.) 053 ; Mculdoeke v. Hnlmu 
(1798), 1 Bos. & P. 228; Evans v. OUl (1797), 1 Bos. & P. 52; Delafitld y. 
Tannrr (1814), 6 Taunt. 855. 

! m) Smith y. Dobbin, sujtra, 

n • It is usually made a term that appearance be entered or defence delivered 
forthwith. Sometimes payment into court or the giving of secuiity is made a 
term ( Watt v. Barnett, Bupra). Tlie judgment may be set aside as to pait only 
and allowed to stand as to the rest (lU Mosenthal, Ex parte Marx (1910). 64 
Sol. Jo. 751, 0. A.). 

(o) Canmn v. Ib^ynoldB (1855), 5 £. & B. 301. 

(p) Atwood V. Chicheiter (1878), 3 Q. B. D. 722. 0. A. ; Davia v. BalUndm 
(1882). 46 L. T. 797, C. A. ; Beale v. MaeOreyar (1886), 2 T. L. ll. 311, 0. A. 

(9) It is more convenient to make the application to the district registrar 
{Tuumend v. Kirkham, [1898] 1 Cl B. 51, 0. AX though it may be made to a 
master in London {Lewta y. Kent (1877), 63 L. T. Jo. 61). 
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the absence of one party the application must be made within six 
days after the trial (r) to the jud^e who tried the case(«). The 
verdict or judgment may be set aside by the judge upon such terms 
as may seem fit (0- 

A third party who has or can acquire a locus standi may apply, 
either in the name of the defendant with his leave, or he must 
make both the plaintiff and defendant parties to the application (a). 

Suu-Sect. 4. — Ju'tffments obtained by Fraud, 

543. A . judgment, which has been obtained by fraud either 
in the court {h), or of one or more of the parties (c), can be 
impeached by means of an action which may be brought without 
leave and is analogous to the former Chancery suit to set aside a 
decree obtained by fraud (rf). In such an action it is not sufficient 
merely to allege fraud without giving any particulars (c), and the 
fraud must relate to matters which primd facie would be a reason 
for setting the judgment aside if they were established by proof (/), 
and not to matters which are merely collateral {y). The court 
requires a strong case to be established before it will allow a 
judgment to be setr aside on this ground (h). 

(r) R. S. 0., Old. an, r. 33. Thotime may be enlarged (Jtrwhlmwv, Karlow 
(1880), 32 Ch. D. 403, C. A. ; Michrllw, Wilaon (1877). 23 VV. B. 380); but see, 
contra^ IPa/A'cr v, Jame» (1885), 53 L. T. 597. 

(•) Vint V. lliohpiih (1885), 29 Ch. D. 322, C. A. The application must not 
be made to the Court of Appeal {iUd), See also Walker v. Bndden (1879), 5 
Q. B. 1). 207, 0. A. In Armour v. JJattf [1891] 2 Q. B. 233, C. A., per Lord 
EsriRR, M.U., at p. 234, it seems to be implied that the application might be 
made to the Couii; of Appeal. See also Allim v. hickimon (1882), 9 Q. B. 1). 
632, C. A. (special case). Where the trial has taken place before a commis- 
sioner at the assizes, the application must be made to the judge in chumbors 
{MarOreyor v. Pcek^ April. 1910, unreported, C. A.). 

(<) Instances are; Ihtrgmue r, Taylor (1878), 9 Ch. D. 1, C. A.; Wright v. 
Milh (1889), 60 L. T. 887 ; Ciidworth v. Hayward (1896), 75 L. T. 456; Coikle v. 
Joyce (1877), 7 Ch. D. 56; Foakea v. (1900), 108 L. T. Jo. 346; King v. 

Sandeman (l878), 26 W. R. 569 ; Wright v. Uliffof^ (1878), 26 W. R. 369 (cases 
restored on party in default paying costs) ; WHkins v. Iklford (1876), 35 L. T. 
622 (application refused on ground of delay — six months). 

(a) thicquea v. JJarriaon (1883). 12 Q, B. D. 136, C. A. 

\h) Cammell v. Sevvll (1858), 3 II. & N. 617, per Martin, B., at p. 646. 

(c) Birch V. Birch, [1902] P. 130, C. A., per Cozens-IIaudy, L.J., at p. 137; 

Coaka v. Buawell App. Cas. 232 ; Boswell v. Cvaka (1894). 6 R. 167, II. li. 

(d) jri/a« V. Palmer, [1899] 2 Q. B. 106 ; Flower v. Lloyd (1877), 6 Ch. D. 
207, 0. A., citing Lord Redesdale on Pleadings, 5th ed., 112, 113. See also 
Bright (Charlea) d Co., Ltd. v. Sellar, [1904] 1 K. B. 6, 0. A., per Cozens- 
Hardy, L.J., at p. 12. This also, acmble, applies where the fraud alle^d 
oonsists in having brought before the court counterfeit documents on which it 
relied in allowing judgment to be entered {Cole v. Langford^ [1898] 2 Q. B. 3G ; 
but see Baker v. Wadan>ofih (1898). 67 L. J. (o. B. ) 301 ). See also titles Estoppel, 
Vol, XUI., p. 352 ; Evidence, Vol. XIIL, p. 642. 

(«) Boau^dt V. Coaka, attpra, 

if) Ibid. 

(g) Birch V. Birch, anpra. 

(A) See observations of James, L.J., in Flower v. Lloyd (1.879), 10 Ch. D. 
S27, 0. A., at p. 333, and of Cozens-IIardy, L.J., in Birch v. Birch, aupra. 
See also Prieatman v. Thomaa (1884), 9 P. D. 210, C. A. (will discovered to oe a 
forgery) ; Cddoagh v. Bolger (1816), 4 Dow, 54, H. L. (sale under order of the 
oourt set aside on ground of fraud and collusion] ; and see Brooke v. Modyn 
{Lard) (1864), 2 De G. J. & 8m. 373, 0. A., as to setting aside a compromisa. 
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Tho f&ct tliiit thord sxists & iuor6 summoiry Wfty of setting skct. 
aside a judgment by default (i) than by bringing an action does Amendment 
not prevent recourse being had to this procedure, though possibly of or Setting 
in a proper case, if the defendant proceeds by action where he Aside 
might have proceeded otherwise, he may bo put on terms (k). Judgments 

or Orders. 

644. A person who has been adjudicated a bankrupt in conse- — 
quence of his failure to comply with a bankruptcy notice to pay a 
judgment debt, and who alleges that the judgment was obtained 

by fraud, cannot bring an action to set the judgment aside while have been 
the adjudication of bankruptcy remains in force, but may apply to 
the court in bankruptcy to be allowed to contest the validity of the 
judgment (1). 

As a rule a judgment can only be sot aside, if at all, against Against 
those who procured it by fraud, but this does not apply to a probate may 

action to set aside the probate of a will (m). “ 

Sub-Sect. 5 . — On Freak Eritleuce» 

645. An action will lie to rescind a judgment where fraud is Evidence 
alleged (?0 on the ground of the discovery of new evidence whicli be 
w’ould have had a material effect upon tho decision of tlie court. 

It must be shown that such evidence is a discovery of something 
material in the sense that it would be a reason for setting aside the 
judgment if it were established by proof ; that the discovery is new, 
and that it could not with reasonable diligence have been dis- 
covered before. A mere suspicion of fresh evidence is not 
sufficient (o). 

546. The action may be coinincncod Milhoiit leave, but Ibo Dcrumiant 
defendant may move to stay the proceedings on the ground that 

they are frivolous and vexatious, and on such application tho court pnSiingi. 
should receive evidence on either side as to whether or not there 
has been a discovery of new and material evidence since the 
judgment (p). 

Sub-Sect. 6 . — Cvnaent Judymmta. 

547. A judgment given or order made by consent may, in a How nnd 
fresh action brought for the purpose, be set aside on any ground 

which would invalidate an agreement not contained in a judgment CyTc Bct 
or order (q), such as that the consent was the result of a mistake (?) aside. 


(i) See p. 215, ante. 

ik) WyaU v. Pahner, [1899] 2 Q. B. lOG, C. A. 

JO hoafer v Tower Aim} 2 K. B. 229, C. A. 

(m) Birck ?. Birch^ [1902 JP. 180, C. A,; and see title Misrepresentation 
AND Fbaub. 

(n) See p. 216, ante^ and the text, tupra. 

(o) BoewdL y. Chuke (1894), 6 E. 167, 11. L. ; Fakke y. Scottish Jmperial 
Insurance Co. (1887), 57 Xj. T. 39. As to orders under the Vendor and Purchaser 
Act, 1874 (37 ft 38 Viet c. 38), see title Sale op Laio) ; and compare Re Scott 
and Alvarez*$ Contractf Scott y. Alvarez, [1895] 1 Ch. 590, 0. A. 

(p) BosictU y. CoakSt eupra. 

(9} Wilding y. Sanderson, [1897] 2 Ch. 534 ; Hickman y. Berem, [1695] 2 Oh. 
638 ; Bturrods y. LUU^ohn (1898), 63 L. J. (o. B.) 165. 

(r) HudderefiM Banking Co., Ltd. r. Lister (Henry) ft Son, ltd., [1895] 
2 Cn. 273, 0. A. ; compare J,~0. y. Tomline (1877), 7 Cfh. D. 388. 
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or llmt it was ultra vire» on the part of ono of the consenting 

C arties(s). But unless all the parlies agree, an application cannot 
e made to the court of first instance in the original action to sot 
aside the judgment or order (/), except, apparently, in the case of an 
interlocutory order (a). 

Sub- Sect. *1.'— Interlocutory ApiUicaiicm. 

548 . In the case of matters of mere procedure, a judge or master 
has power, where new facts are brought before him which show that 
the following out of the precise directions of that previous order will 
cause what be considers inconvenience or other injury to the parties, 
to givo directions that, notwitiistanding a previous interlocutory 
order, a difTcrent mode shall be adopted of carrj^ng into eilect 
the substance of the previous order (/>) But the judge or master 
has no similar power in the case of an interlocutory order by which 
the rights of the parties have been decided (c). 

An order made cx parte may bo set aside by a party affected 
by it on an application being made to the judge who made the 
order (d). 

Sub-Sect. B.— Vacation Orders, 

549 . An order made by a vacation judge can be reversed or 
varied only by the judge who made it or a bivisional Court or the 
Court of Appeal (c). But this docs not apply to the discharge of 
an cx parte order. In the Chancery Division an application to 
reverse or vary such an order must he made to the judge to whom 
tho action is assigned (/). 

Sub-Sect. 9.— 

550 . A judgment or order may be reversed or varied on appeal 
by a court having appellate jurisdiction in the matter (y). 


Great Earth • West Central Railway 


y. CharUlois, [1899] A. 0. 114, 


(f) Harrison v. Ramsey (1752), 2 Ves. Sen. 488; Stannard v. Harrison (1871), 
19 W. K. 811 ; Ainsworih v. 11 tiding. [1896] I Ch. 67:1. See aUo Mnmirt y. 
Cox (1885), 10 App. Cas. 680; Australian Automatic Weighing Machine Co. y. 
Ilatter, [1891] W. N. 170. 

(a) Mullins y. Homll (1879). \\Ch.T). 763. 

(5) I^estney y. Colchester Corporation (1883), 24 Ch. D. 370, C. A. ; MnVins r. 
Uoioelli supra ; Ainsworth y. Wilding^ supra; Fritz y. //o5«f^ ( 1 880), 14 Ch. D. 

im. 

(a) Boyle v. Backer (1888), 39 Ch. D. 249, C. A. ; Daniel y. Clapham (1877), 
63 L. T, Jo, 7 ; Indigo Co. v. OuVvy, [1891] 2 Ch. 31, C. A. 

(e) B. S. C., Ord. 63, r. 12. But thou;;h another judge of fir4 instance may 
not discharge an order of the vacation judge, a jud^ in the Chancery Diyision 
to whose court the cause is attached may direct that no proceedings shall be 
taken in reepect of it without his sanctioo or that the Court of Appeal 
{Uipkiss y. FeUowe (1909), 101 L. T. 510, 701, 0. A.). 


^^^oyUr.Saekert supra. 


I See title Pbaohob ajxx> Pbooidubi, 
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Sect. IQ.— Enforcement of Judgments or Orders. 

551. Judgments and orders in the nature of judgments may be 
enforced by different modes of execution and analogous processes 
appropriate to their nature (//). 

552. A judgment in rcm, which determines status (i), does not call 
lor specific enforcement. It not only declares the status of the par- 
ticular person or thing adjudicated upon, but, ijmo facto, renders it 
such as it is declared. Thus, a decree of divorce not only annuls the 
marriage, but makes the wife a feme sole ; an adjudication in bank- 
ruptcy not only declares the debtor a bankrupt, but clothes him with 
the consequences of that status ; a sentence in a prize court not only 
decrees the vessel to be prize, but vests her in tlie captor. Such a 
judgment does not order recovery or payment of monty, delivery or 
transfer of property, nor any specific act or abstinence bringing it 
within any of the various modes of execution in the widest sense (/r). 
The same maybe said of merely declaratory judgments (/). 

An action will lie on a judgment which finally establishes a debt, 
whether the judgment be English or foreign (m). Foreign judg- 
ments can be enforced in this country in this way alone (r/), but 
if an English judgment can be enforced in some other way it is an 
abuse of the process of the court to bring an action upon it (o). A 
judgment of the High Court cannot be enforced by an action in a 
county court, and vice versa (p). 

The right to sue on a judgment becomes statute-barred in twelve 
years (q). 

An order to pay a definite sum of money may be enforced by 
action as well as execution (r), but if the amount ordered to be paid 
can be obtained by execution it is an abuse of the process of the 
court to proceed by action, and the plaintiff runs the risk of having 
bis action stayed and having to pay all the costs occasioned by 
it being brought («). 


(A) See titles BANKRurrcY and Insolvency, Vol. II., pp. 50 ct seq , ; Con- 
tempt OF Court, Attachment anu Commiital, Vol. VII., pp. 207 ei teg ., 
S07 et seq. ; EXECUTION, Vol. XIV., pp. 1 et Btq, As to coloniul judgmeuts, see 
title Dependencies and Colonies, Vol. X., p. 578. 

I *) See titles Action, Vol. I., p. 48 ; Estoppel, Vol. Xlll., p. 327. 
k) See title Execution, Vol. XIV., pp. 1 et ttq. 

1) See p. 183, ante. 

m) Grant v. JSasion (1883), 13 Q. B. D. 302, C. A. ; Nouvion v. Frerman 
(1889), 15 App. Cas. 1 ; Frmherton v. Jluqhea^ [1899] 1 CJx. 781, 0. A. ; llvtMl 
V. Barter (1858), E. B. & E. 884, Ex. Ch. 

(n) See title Conflict of Laws, VoL VI., pp. 281 ei seq . 

lo) Fritchett v. Ftigfi ' 

(p) County Court'^ 

Taylor, [1900] 2 Q. B . . .... 

855 ; and see title Courts, Vol. IX., p. 136. As to the effect of a judgment as 
asainst a person privy in estate to one of the paities, see title Esioppel, 
Vol. XIIL, p. 346. , ^ , 

[q) Beal Property Limitation Act. 1874 (37 & 38 Vict. c. 57). •• 8 ; Ha/jo» ▼. 
Birdi (1847), 16 Sim. 523 ; UebbtetUwaite y, Pcever, [1892] 1 Q. B. 124 ; Jay ▼. 
Johnstone, [1893] 1 4 B. 25, 189, 0. A.; and see, further, title Limitation of 
Aonoirs. 

(r) R. S. 0., Old. 42. r. 24. . 

(•) PHtiheU v. English and Cohmial Syndicais, supra (action on garnishee 
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SfiST. 10. 
Enforce- 
ment of 
Judgments 
or Orders. 

Action on 
oankruptcj 
onJen. 
Rcfriiitrntion 
of judgments 
nnder l^iid 
Charges Act, 
1900. 


Registration 
of judgments 
under Judg- 
ments Act, 
1864. 


Where it is desired to enforce by a bankruptcy notice a final 
order made upon a motion in bankruptcy to> set aside an assign- 
nient and obtain repayment of the money paid under it, an action 
must be brought upon it(0« 

Sect. 11. — liegistratioii. 

553. A judgment or recognisance, whether obtained or entered 
into on behalf of the Crown or otherwise, and whether obtained or 
entered into before or after July, 1900, does not operate as a charge 
on land, or on any interest in land, or on the unpaid purchase- 
money for any land, unless or until a writ, execution, or order for 
the purpose of enforcing it is registered in the Land Begistry {a). 

Under the Judgments Act, 18G4 (h), every creditor to whom any 
land of his debtor has been actually delivered in execution by virtue 
of any judgment, statute, or recognisance, and who has registered 
the writ of elegit or other process under which the land has been 
delivered in execution, is entitled at any time while the registry 
of such writ or process continues in force to obtain, upon petition 
to the Chancery Division in a summary way (c), an order for sale 
of the debtor’s interest in the land(r/). Under this Act it was held 
that the appointment of a receiver of equitable interests in land 
amounted to actual delivery of the land in execution (e). 


order against a company for purpose of winding-iip proceedings) ; Godfrey 
▼. Geiivgtt [1806] 1 Q. B. 48, C. A. (order for payment by a solicitor of costo 
of application to strike him off the rolls) ; lit Boyd, Ex parte McBermoU, 
[1805] 1 Q. B. 611, C. A. (order for payment of costs); Seldon v. in/de, 
[lOlOj 2 K. B. 9 (action in King’s Bench Division on order for payment 
of costs in the Chancery Division by a solicitor of procoedings for attachment in 
not delivering his bill of costs). An order of the rrobate and Divorce Division 
in a probate matter ordering the payment of costs may be enforced by action 
{Noi'ton V. Gregory (1895). 73 L. T^. 10. C. A., but not orders made in divorce 
matters, as the Rules of the Supreme Court do not relate to such proceedings 
[liaiUg V. Bailey (1884), 13 Q. B. D. 855, C. A. ; liohina v. Bohina, [1^1071 2 K. B. 
13; Jvmei/ v. Ivimnj, [1908] 2 K. B. 2C0, 0. A.); see, farther, title Husband 
AM) WlFK, Vol XVI., pp. 584 c( wq, 

(0 lie a Bankruptcy EUke, Er parte Offit ial Beveiver, [1895] 1 Q. B. 609, 
C. A.; Be Boyd, Ex parte McDirmoit, atipra; see, further, tillo BANKiiurxcY 
AND Insolvency, VoL II., pp. 26, 27. 

{a) under the liOnd Charges Registration and Searches Act, 1888(51 & 52 
Viet. c. 51), 8. 2 (1); Land Charges Act, 1900 (63 & 64 Viet. c. 26). s. 2 (1). 
See, further, title Execution. Voi. XIV., p. 70 ; Land Charges and Registration 
and Searches Act, 1888 (51 & 52 Viet. c. 51), s. 6, as amended by tlie Land 
Charges Act. 1900 (63 & 64 Viet c. 26). 8. 3. 

(5) 27 & 28 Viet c. 112. 

(f) Now by originating summons (R. S. C., Ord. 55, r. Ob). 

(c/) Judgments Act, 1864 (27 & 28 Viet o. 112), s. 4, as amended by the Land 
CharM Act, 1900 (63 & 64 Viet c. 26), a. 5. Having regard to this unxe- 
peolca section, it would seem that before a judment creditor can obtain an 
order for sale under it, he must still obtain and raster a writ or order for 
enforcing the judgment under the Land Chargee Ssgistration and Searches 
Act, 18M (51 A 52 Viet o. 51) ; and see also title Execution, Vol. XIV., 
p.71. 

(e) ffattan ▼. Uayicood (1874), 9 Ch. App, 229, disapproving Thornton v. 
fViicA (1864). 4 Oitt. 515 ; AnyMtalian Bank v. Dacm (1878), 9 Ch. D. 275, 
293, 0. A. ; Be Ifa/ktss, Ex jriirfe Eiana (1879), 13 Ch. D. 252, 257, C. A. ; Be 
(1886), 17 Q. B. D. 743, 751, C. A. But in the case of a Ic^ estate in 
remainder the appointment of a receiver was not an actual delivery m execution 
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The registration under the Land Charges Act, 1888 (/), must be Sect. 11 
made in the name of the person whose land is affected by the writ Eegfstm- 
or order registered and ceases to hpe effect at the expiration of tion. 
five years from the date of the registration, but may be renewed, and 
if renewed has effect for five years from the date of the renewal {h). registmtiin™* 
It is no longer necessary to register the writ or order in the “iwtbemiKU 
Central Office of the Supreme Court (i). charKcsAct 

Eegistration under the Judgments Act, 1804 (A), was under the 1888/ 
name of the debtor against whom the process was iKsned, and could In wirntname 
not be made till the land was delivered in execution under a writ registration 
of elegit or other process. The registration was of the writ or under'judiJ!'^ 
process, and no other or prior registration was necessary (A). ments Actf 

Judgments do not in themselves affect personal property (Z). ^864. 

It is not necessary to enrol any judgment or order (;;/). 

Under the Judgments Act, 1839 (n), a Us pendens does not bind a Rogistmiion 
purchaser or mortgagee without express notice thereof unless it is oi lin pfudem, 
registered and re-registered every five years (o). 

Eegistration takes place in the Land Eegistry (p). 

Sect. 12 . — Satisfaction of Judgments and Orders. 

554. Satisfaction of judgments in the King's Bench Division Mode of 
may be ordered to be entered on the record by a judge or master in 
the same manner ns an order is obtained for entering up satisfaction S jud^ent. 
of a bill of sale ( 7 ). Application is made to the master cx parte on 
affidavit if the consent of the person entitled under the judgment 
has been obtained, or by summons if it has not been obtained. 

Where the order is made on an cx jmrte a])piication, it need not 
be drawn up (r). The order is taken to the Writ, Appearance, and 
Judgment Department of the Central Office for an entry of satisfac- 
tion to be made on the record of the action. 

Satisfaction may be entered as to a registered lis pendens under Vatmtinp 
the Crown Debts and Judgments Act, 18G0 («). And the court 

(Re Tfarrtsoii and BdUomleg^ [ISflO] 1 Ch. *105, C. A. ; soo Jones v. Jianielt, [1000] 

1 Ch. 370, C. A.). 

(/) 61&62 Victc. 51. 

(Sf) Jjand Charges Itegistrution and Searches Act, 18S8 (51 & 52 Viet. c. 51), 

*’ f/if /iW., 8. 6 (3). 

(t) Ibid.,, g. 5 (4). As to the searches to be made on purchase of land, see 
title Sale of Lani?. 

{k) 27 & 28 Viet. c. 112, ss. 1--3, repealed by the I<and Charges Act, 1900 
(63 & 64 Viet. c. 26), s. o. 

(0 King v. mria<al (174 1), 3 Atk. 192 ; SMrhg v. Watts (1744), 3 Atk. 200; 

Durden v. Kenn&ly (1757), 3 Atk. 739 ; Payne v. Drewe (1804), 4 East, 522; and 
see title Execution, Vol. XIV., p. 125. 

i m) ]i. S. C., Ord. 6)., r. 8. 

n) 2 & 3 Viet. c. 11. 

o) Ibid,, 8. 7. 

p) Laud Charges Registration and Searches Act, 1888 (51 & 52 Viet. c. 51), 
s. 5 (4) ; and as to the I^nd Registry, see title Heal PiiorERTY and Chatteu 
Real. 

(q) Practice Masters* Rules (17). As to the practice of entering 8ati8factio& 
of a bill of sale, see title Dills of Sale, VoL III., p. 73. 

(r) Fees 2s, 6d. on the affidavit ; 3s. on the master's indorsement 
(•) 23 & 24 Vipt. P, 115, 8. 2. 
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Bbct. 12. may order the vacating of the registration of a Ub pendens where 
Satisfaction tiie suit has determined, or where the court is satisfied that the 
of Judg- litigation is not being prosecuted bond fide {t). 

The registration of a writ or order affecting land may be vacated 
Oram pursuant to an order of the High Court or any judge thereof (tt). 


Vacating 
rcgiMtration of 
wiit or order 
affecting land. 


(f) Lis Pendens Act, 1867 (30 & 31 Viet. c. 47), s. 2. 

[h) Settled Lund Act, 1890 (53 & 54 Viet. 0 . 69), a 19 ; see Cook v. 
(1890), 15 P. D. lia 


Cook 


JUDICATURE, SUPREME COURT OF. 

jSee Courts. 


JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

See CoNSTiTOTioNA?* Law; Courts; Dspendencies and Colokieb. 
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JUDICIAL DECISIONS. 

See Cabiustebs ; Ebtofpeii ; Evidenob ; J vdouents and Ordbbi. 


JUDICIAL SEPARATION. 

See Husband and Wifb. 


JUDICIAL TRUSTEE. 


See CouKTT Coubts; Pbaotiob and Pbocedubb; Tbdsts ani> 

Tbdstbbb. 
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Oouxi'xrs. 


JURAT. 
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JURIES. 
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Sect. 1. In General 226 

Sect. 2. Functions of Juries 227 

Sect. 3. Kinds of Juuies 226 

Seci\ 4. Qualification, Disqualii h^ation, and Exemption of 

J uitoRS - -- -- -- -- 229 

Sect. 6. Jury Lists and Jurors’ Books - - - - 233 

Sect. 6. Summoning of Jurors ------ 236 

Sect. 7. Juries of Inquiry and Presentment - - - 240 

Sub-sect. 1. In General ------- 210 

Sub-sect. 2. Grand Juries - - • - • - -241 

Sub-soct. 3. Lunacy Juries 244 

Sub-sect. 4. Coroners* Juries ------ 214 

Sect. 8. Juries of Issue and Assessment . - - . 244 

Sub-soct. 1. In GcMicral ------- 244 

Sub-soct. 2. Publication of Jury Panels - - - - 24d 

Sub-8e(!t, 3. Viowiii*? ------- 246 

Sub-«ect. 4. Calling the Jury ------ 246 

Sub-sect. 5. Challenging - ------ 240 

Sub-sect. 6. Making up the Numbers - . - - 262 

Sub-soct. 7. Swofiring and Giving in Charge - - - 263 

Sub-sect, 8. Conduct during the 11 earing- - - - 264 

Sub-soot. 9. Giving a V’^oidict and Discharge - - - 267 

Sub-sect. 10. S])ocial J uries ------ 269 

Sect. 9. Juries Specially Constituted- - - . - 263 

Sub- sect. 1. In the County Courts ----- 263 

Sub sect. 2. Under the Lunds Clauses Consolidation Act - 263 

Sub-sect. 3. In the Ma 3 *or ’8 Court, Loiuion - - - . 263 

Sub-sect. 4. In L<icul Courts under Private Acts or by 

Custom 204 

Sect. 10. Payment of Jurors ------- 264 

Sect. 11. Belief aiter Service - - - - - - 206 

Sect. 12. Offences in connection with Juries, and Penalties 

AXTAGBINO THEBETO 266 


For AhenM - • - •See title Aliens. 

Attaint - - - - „ Acn ION. 

BaitkrupUy - - - „ Bankruptct AND Insolvenot. 

CommiMfon of Kacheat - „ Crown I'ractice. 

Comptdtory A*urcha9e • „ Compulsory Purchase of Land and 

Compensation. 

Conmer^s Jury - . „ Coroners. 

Corrupt Practice - ^ „ Elboxions. 
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JURIBS. 


For County Courti 

Drainttyet AcquiaUifin of 
Land far 


Eleqitf Writ of * • 

Jnijvlaition - - - 

JnterpfeatUr - - - 

Matrimonial Causes 
Matrons^ Jury of - 

Mtircq^is - - - 

Military and Naval Pur- 
jmeSf Avquisitiim of 
Land for - - - 

Pters - . - - 

Probate - - - - 

J'yx, Trial of the - 
Itoads^ AcquMion of 
Land far - - - 


Royal Household - 
Shcrijfs - • - 


Sie idle CorSTY C0UET8. 

Compulsory Purchape of Land and 

COMPKKSATION ; LaND ImPROVE* 

MEN'r ; Sewers and Drains. 
Execution. 

Coroners. 

Interpleader. 

HrsR.\ND and Wife. 

Criminal Law and Procedure. 
Compulsory Purchase of Land and 
Compensation ; Metropolis. 


Compulsory Purchase of Land and 
Compensation ; Poyal Forces. 
Parliament; Peerages and Djonities. 
Executors and Adminisirators. 
CoNSTTTUTlON^U. LaW. 

Compulsory Purchase of Land and 
Compensation; Highways, Streets, 
AND Bridges. 

Constitutional Law; Coroners. 
SiiEPJFFS AND Bailiffs. 


Deflnttlou. 


Number 
of tbo jury, 


Sect. 1 .^ — In OeneraL 

655. Juries are bodies of men (a) convened by process of law 
to represent the public (&), and to discharge upon oath or 
affirmation (c) defined public duties. 

656. Except when otherwise provided by statute (d), or by 
consent on the trial of non-criminal issues, the finding of twelve 
persons is necessary for the presentment or verdict of a jury 
and that number is sworn as a jury of issue or assessment (/). 


(a) Except wherein epecial circumstances a jury of matrons is impanelled; 
■00 title Criminal Law and Procedure, Vol. IX., p. 375. 

{lA Trial by jury is also spoken of as trial per patrunn or per pais, as distin- 
piiishod from trial by ordeal, by battle, or by wager of law, all now abolished. 
jb\w wager of battle, see Ashford v, Thornton (1818), 1 B. & Aid. 405. For 
wager ol law, soe King v. Williams (1824), 2 B. & C. 538. 

(c) The word “ juiy ** denotes a sworn body,” but a juror may now iu lieu 
of taking the oath make a solemn affirmation, the making of which renders him 
liable to all the penal consequences of perjury (Oaths Act, 1888 (51 & 52 Yict. 
c. 4(>}, s. 1); see Interaretation Act, 1889 (52 & 53 Yict c. 83), s. 3, and title 
Evidence, VoL XIIL, pp. 690 et seq. Under the teim “jury” is not here 
iucludeii the House of Loras summoned to try a peer upon indictment of treason 
or felony ; see titles Courts, Vol. IX., p, 135 ; Criminal Law and Procedure, 
Vol. I A., pp. 270 et *€q , ; Parliament. 
f(/) See title County Courts, V«1. VIII., p. 522, note ( o). 

(«' The tra*liti«*n of twelve Jurors baa been broken throuirh, not only in 
England and Wales by the Cxianty Courts Acts, but in other parts of His 
Majesty’s dominions. As to the practice outside England and Wales, see 
Maeuoyhtm V. Pukrson, [1907] A. C. 483. 491, P. C. (New South Wales); QiU 
▼. WosUake, [1910] A. 0. 197, P. C. (Isle of Man). 

(/} See p. 244, post. The number to be sworn to try issues has been made 
itututory (Juries Act, 1825 (6 Geo. 4 , 0 . 50), s. 26), and the presence ol thirteen 
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The numher which may be sworn on a jury of inquiry and pre- 
sentment is, in principle, unliinited, but as the concurrence of 
twelve, even where more are sworn, suffices (<7), it is the practice 
to swear not more than twenty-three persons, and this rule is 
imperative in the case of grand juries summoned to find 
indictments (/i), and of coroners* juries (i). 

Sect, i.— Functions of Juries, 

557. These public duties may be comprehensively defined as 
the making presentments of fact, upon or without inquiry and 
reception of evidence, to the Crown or to a judicial officer, and may 
be divided into ten classes : 

(i.) Presentments whereon to found the title of the sovereign to 
lands or tenements, goods or chattels, under inquisitions or inquests 
of office held by the Sovereign’s officer, a sheriff, a coroner, or an 
escheator, rirtnte officii, or by commissioners specially appointed {k ) ; 

(ii.) Presentments declaring what debts are due to the Sovereign, 
and what lands and tenements, goods and chattels, and of what 
values, are liable to answer the same, in proceedings under 
extents (/) ; 

(hi.) Presentments as to the lands and tenements of a judgment 
debtor, and their value, in proceedings under writs of elegit (m) ; 

(iv.) Presentments of accusation or oilier matters by grand 
juries (/() to judges, magistrates, and recorders, at assizes (0) and 
quarter sessions of the peace ( p) ; 

(v.) Presentments under special Acts and customs (q) ; 


in the box, if not. discovered until after verdict, would be ground for a new trial 
{Muirhad v. Evann 6 Kxch. 447, ;cr Pollock, C.B., at p. 449). 

((/) Re Windham (180J), 4 De G. F. & J. 0. A. As to the distinction 
between jiirio'« of Issue and assessment and juries of inquiry and presentment, 
see pp. 228, 240, 244. post, 

(/t) //. V. Marsh (1837), 6 Ad. & El. 236, per T/)rd Denman, 0.J„ atp. 241 ; 
see title Ckimi.val Law and Puockduke, Vol. IX., p. 346. 

(t) CoroiiPTB Act, 1887 (50 d; 51 Viet. c. 71), b. 3; Bee title Coroneeb, 
Vol. VIII., pp. 259 ft seq, 

(//) Chitty, Law of the Prerogatives of the Crown, p. 246. Blackstone dehneB 
inquisition of ofRce as the “act of a jury, summoned by the proper officer, 
to inquire of matters relating to the Crt»wn iinori evidence laid before them ” 
f4 Bl. Com. p. 298). The uocessity for suen inquiHitions has boon greatly 
aiininished by the Intestates Esttites Act, 1884 (47 A 48 Viet c. 71), ss. 6, 6; 
and as to these inquisitions generally, see title Crown Pkaci'ICR, Vol. X., p. 35. 

(/) Stut. (1541-2) 33 Hen. 8, c. 39; and tee title Crown Practice, Vol. X., 

р. 14 ; Chitty, Law of the Prero^ratives of the Crown, pp. 262 et seq. 

(m) Slat. (1285) Westminster II., 13 Edw. 1, c. 18, as amended by the Judg- 
ments Act, 1838 1 1 & 2 Viet. c. 1 10), s. 1 1, and the Bankruptcy Act, 1883 (46 ft 47 
Viet c. 52), 8 . 146 (1) ; see also title Execution, VoL XIV., pp. 61 et seq, 

fti) See p. 241, post, 

(o) Including the Central Criminal Court (Interpretation Act, 1889(52 ft 68 
Viet c. 63), 8. 13(5)). 

( p) The term ** quarter sessions '* includes funeral sessions (Juries Act, 1870 
(33 ft 34 Viet. c. 77), s. 5). As to quarter sesuons, see title MAOfSTRATES. 

(^) E.g,, under the Sewers Act, 1833 (3 ft 4 Will. 4. c. 22), s. 11 (now 
generally dispensed with under the Land Drainage Act, 1861 (24 ft 25 Viet 

с. 133), 8.33), which provided for presentment by a jury of not more than forty- 
eight nor less than eighteen ; see also titles Land Improvement, jpp. 301 sf stq,, 
poet ; Sewers and Drains. The oonnty courts bold by the sheriff twice a year» 
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SiOT. a. (vi.) Verdicts after inquisitions held by coroners \,r ) ; 

Fanctlong (vii.) Verdicts after inquisitions held under an order of the judge 

of Juries, in lunacy, or by a master in lunacy, and traverses of the same (s; ; 

(viii.) Verdicts upon issues joined in courts of both civil and 
criminal jurisdiction (t) ; 

(ix.) The assessment of damages before the sheriff under a writ 
of inquiry (a); 

(x.) The assessment of compensation under the Lands Clauses 
Consolidation Act, 1845 (5), and similar statutes. 

Sect. 8. — Kinds of Juries. 

Kinds ol 658. Although the classes into which the functions of juries 
juriei. huYQ divided are not mutually exclusive — for a jury for 
whatever purpose summoned is required to make presentment of a 
fact or facts, whether such be the existence of a certain set of 
circumstances, the guilt or innocence of a person arraigned on a 
criminal charge, that a certain sum of money represents the value 
of real or personal property, or the damage sustained by reason of 
a breach of contract or a wrong— yet a broad distinction may be 
drawn between juries summoned to inquire and make presentment, 
and juries of issue and assessment, a distinction which would 
include classes (i.) to (vii.), referred to in the preceding paragraph, 
in the one category, and classes (viii.) to (x.) in the other. This 
distinction, which is observed hereafter (c), appears in the number 
which it is usual to call on juries of each kind (d), and in the manner 
in which their presentments or verdicts are recorded (e). 

and courts loet of a lordship or manor, have now generally fallen into disuse ; 
aee titles Copyholds, VoL VIU., p. 12 ; Courts, Yol. IX., p. 135 et aeq. For 
form of inquisition finding executors entitled to copyholds, see Encyclopaedia of 
Forms and Frecodeuts, Yol. Y., p. 201. 

(r) Idee p. 244, post 

U) Ra Gumming (1852), 1 DeG. M. & G. 637, applied in Re Gilchrist, [1907] 
1 Uh. 1, C. A. ; and see p. 244, pcfst, and title Lunatics and Persons op 
Unsound Mind. 

(f) In the ordinary sense, the word ** verdict means the finding of a jury 
on tne trial of an issue {Reed v. Shruhaole (18491, 7 C. B. 630, per Cresswell, J., 
at p. 640, where the question whether the finding of a jury upon an inquisition 
of aamaTOS can be re^rded as a verdict is discussed). The word has, however, 
come to be used loosely even by the legislature, and is applied in the Coroners 
Act, 1887 (50 A 51 Yict. c. 71), to the finding of a coroner’s jury, which is a 
preseutment in the strictest sense; and in common practice the jurors in all 
inquisitions are sworn to give a true verdict acooraing to the evidence. 

(a) See title Damages, Yol. X., p. 349. As to challenges on writs of inquiry, 
see p. 241, and note (d), p. 246, post. 

(e) 8 & 9 Yict. c. 18; soe title Compulsory Purchase of Land and 
Compensation, Yol. YI., pp. 86 ei aeq. For forms of notices, warrants, and 
vordict for such procetlure, see Enoyclopmdia of Forms and Precedents, 
Vol.YIII.,pp. 89€t«rq. 

(e) See pp. 240, 244, 

id) See pp. 240, 246, 253, potf. 

(e) A disUnction of the kind seems to be recognised in the Lunscy Act, 1890 
(53 A 54 Yict. c. 5), whero an alternative is offers of inquisition before a jury 
speoially summon^ [ibid., s. 91), and of an issue to be tried in the High 
Court (iM,, a. 94) ; see title Lunatics and Persons of Unsound Mind. 
It smy be object^ to the putting of inquiries as to damages before 
aberifli into the aeoond category that the inquisitioa ia cuatomarily indented. 
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65d. Juries are, moreover, spoken of as **grand”and '*petty’'(/), 
** special ** and ** common.” These classilicaiions again are not 
mutually exclu^-ive, for grand and petty juries (except at county 
assizes) are summoned from the same jurors’ books (/jf), and jurors 
marked as ” spocial ” therein (h) are liable to serve on common 
juries (i). The distinction between “grand” and “potty” has, 
generally speaking reference to different functions discharged 
in dealing with indictable offences (/c), while “special” jurors are 
distinguished by mark in the jury lists (/) as possessing particular 
qualifications, and, when serving as such, may receive a special fee(m). 

Sect. 4. — Qualification^ Disqualification, and Exemption of Jurors. 

560. All natural-born subjects of the king, and aliens domiciled 
in England or Wales for ten years or upwards (ii), being between 
the ages of twenty-one and sixty, and being : 

(i.) In the City of London, householders, or occupiers of shops, 
warehouses, counting-houses, chambers, or oflices for the 
purpose of trade or commerce, with real or personal estate 
of £100 (o) : 

(ii.) In counties (including the boroughs situate therein, which 
for the purposes of jury service and the making of jury lists 
are to be deemed part of a county unless a separate com- 
mission of assize is directed to be executed therein (p)): 

(a) Residents beneficially possessed of £10 a year in real 
estate or rent-charge, or £20 in leaseholds held for 
not less than twenty-one years, or determinable on 
any life or lives : 

and signed and sealed by the cejneurring jurors. On the other hand, tlie pro- 
cedure on such inquii icB follows that of u trial of issues in the II igh Court (It. S. C., 
Ord. 36, r. 561, for there is, in fact, an issue of “ how much,” upon which counsel 
for the defenaunt is frequently heoid, and although tho verdict is recorded 
in u distinctive fashion, yet hail the inquiry been directed to a judgo of the 
High Court under the Regulation of Railways Act, 1H68 (31 & 32 Viet. c. 119), 
8. 41 (as in Lov(f v. Great Northern and City ItaHway, [1902] 1 K. B. 813, 
G. A.), the verdict would have been taken in the manner usually adopted at 
nhi prius, and a formal inquisition been returned by tho sheriff alone (2 Chitty's 
Practice, 14th ed., p. 1333). 

(/) Otherwise “petit.” 

la) See p. 235, post. 

a) Juries Act, 1870 (33 & 34 Viet. c. 77), ss. 11, 15. 

If) Ibid,, s. 19 (2). Historically special jurors were only common jurors 
specially struck ; see p. 261,posf. 

(j) The distinction between grand and potty juries may also bo said to corre- 
spond broadly with the distinction between juries of inquiry and presentment 
and juries of issue and assessment ; see p. 228, ante, 

(A;) See title Chiminal Law and Pbocedure, Vol. IX., pp. 315 et aeq,, 
359 et seq. 

(l) See pp. 234, 239, post, 

(m) Juries Act, 1825 (6 Goo. 4, c. 50), s. 35 ; and see p. 264, post, 

(n) Juries Act, 1870 (33 & 34 Viet. c. 77), ss. 8, 9; see title Aliens, Vol. I., 
p. 309. 

(o) Juries Act, 1825 (6 Qco. 4 , c. 50), s. 50. 

Ip) Local Government Act, 1888 (51 & 52 Viet c. 41), s. 31. A list of cities 
and towns which are counties in theiaselves is given in the Municipal Corpora- 
tions Act, 1835 (5 & 6 Will. 4. c. 76), s. 61, but separate commissions of 
are directed to but few of them. 
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(b) Householders assessed to the poor rate or to the 

inhabited house duty at not less than £30 a year 
in Middlesex and the county of London (^), or £20 
in other counties : 

(c) Occupiers of houses with not less than fifteen 

windows (r) : 

(iii.) In boimighs (s), at assizes when a separate commission of 
assize is directed to be executed therein, in their separate 
courts of quarter sessions, and in their special civil courts, 
the burgesses (t ) : 

are compellable to serve as jurors (a), unless exempted or disqualified. 

561. The following are disqualified from serving on juries ; 

(i.) Aliens, until after ten years’ domicile in England or Wales (b) : 

(ii.) Persons attainted (c) or at any time convicted of treason or 
felony ; wlio are under outlawry ; or who are convicted of a crime that 
is infamous (d) . Upon obtaining a free pardon such disqualifications 
cease (r). 

(iii.) Lunatics, imbeciles, and persons affected by deafness, blind- 
ness, or other permanent infirmity of body. The names of such 
persons are not to be omitted from the lists by the overseers in the 
first instance, but should be struck out by the justices at special 
petty sessions upon proof of such disqualification (/). 

562. The following persons are exempt from serving on juries (p) : 

(i.) Poors ; 


(f/) Local Qovcnnneiit Act, 1888 (51 & 52 Viet c. 41), s. 89 (2). 

(r) This qualification, though omitted from the precept scheduled to the Juries 
Act, 1862 (20 & 26 Viet. c. 107), still remains on the Statute Book. Windows 
hayo ceased to be a criterion of taxability since the abolition of the window tax 
in 1851. 

(«) For definition of ** borough,” see Municipal CorporationB Act, 1882 (46 & 
46 Viet. c. 60), 8. 7 (1) ; and title Local Government. 

(<) Munici]^! Corporations Act, 1882 (45 & 46 Vict.c. 50), s. 186 (1); and see 
title Courts, Vol, JX., p, 135. 

(a) Seep. 267, pout. As a ^neral rule jurors am only be called upon to 
serve in the county in which they reside or possess property, and in respect of 
matters arising therein (Juries Act, 1825 (6 Geo. 4, c. 60), s. 1). This, however, 
and the ariangoinent of jury lists in juroiV books bylmndreds (seep. 235, post), 
is nearly all that remains of the rule that jurors must be de vicinatu and 1^ able 
to pi^stmt as to tho truth from personal knowledge. On the contrary, effort is 
now generally made that jurors to try issues should come from a part of the 
county, or oven of tho country, where they are least likely to have heard of the 
matters in question. Thu increasing burden thrown by this upon the jurors of 
liondon and Middlesex is frequently the subject of protest (see 2Vtnes, 18th 
December, 1008, p. 6). 

(5) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 8; and see title Aliens, Vol. I., 
p. 300. 

(r) i.e., upon whom judgment has been passed (Juries Act, 1870 (33 & 34 
Viet, c. 77), 8. 10). 

(d) As to ** infamous crime,*’ see title Criminal Law and Procedure, 
Vol. IX., p. 666 ; liarcony Act, 1861 (24 & 25 Viet c. 96), s. 46 ; Co. Litt. 158 a. 

M Juries Act, 1870 (33 & 34 Viet c. 77), s. 10. 

[/) SmbU from form of precept set out in schedule to Juries Act, 1862 
(25 « 26 Viet €. 107). As to disqualification in particular circumstances, eee 
pp. 243, 249 d «e}., posf. Fw costs of petty sessionB, see title Maoisiratbs. 

(p) Where the authority is not appended theexemption arises under the Juries 
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(ii.) Members of the House of Commons ; 

(iii.) Officers of both Houses of Parliament; 

(iv.) Clergymen of the Established Church 
(v.) Priests of the Church of Rome ; 

(vi.) Ministers of any congregation of Protestant Dissenters and 
of Jews whose place of mejling is duly registered (/<), provided 
they follow no secular occupation except that of a schoolmaster ; 
(vii.) Judges; 

(viii.) Barristers-at-Iaw, certificated conveyancers, and special 
^ pleaders, if actually practising ; 

(ix.) Solicitors, if actually practising and having taken out their 
annual certificates, and their managing clerks ; 

(x.) Notaries public, if actually practising ; 

(xi.) Officers of the Supreme Court (i) ; 

(xii.) Magistrates of the metropolitan police courts, their clerks, 
ushers, door-keepers and messengers (k) ; 

(xiii.) Clerks of the peace and coroners, with their respective 
deputies, while actually exercising the duties of their ollicos; 

(xiv.) Sheriffs* officers and servants, and servants of such 
officers (/) ; 

(xv.) Officers of the rural and metropolitan police (m) ; 

(xvi.) Justices of the peace so far as regards juries summoned 
to serve at any sessions of the peace for the jurisdiction of which 
they are justices (n) ; 

(xvii.) Members of municipal corporations, and justices of the 
peace for any borough, with their town clerks and treasurers for 


Act, 1870 (3S & 34 Viet. c. 77), Schotlulo. The form of precept coiit»iiijo(l in the 
fichedulo to the Juries Act, 18()2 (2j & 20 Viet. c. 107), to bo isHiied by clerks of 
the peace to oversoers, contoiiiplates tlie pei’sons fulling under lieiwls (▼.) und 
(vi.) (see the text, »uj>ra) having taken oaths and subscribed declaratioiiH, the 
necessity for which ceased in 1800. See the Proniissory Oaths Act, 1871 
(34 & 35 Viet. C.48), s. 1 (2) ; and titles Constitutional Law, Vol. VII., p. 28; 
Ecclesiasticai, Law, Vol. XL, pp, 803 et my. 

(/<) Such places of meeting need no longer bo registered, but they may be, and 
must be, if xt is desired to obtain for them exeinjition from rating und other 
privileges; and see title Ecclesiastical Law, Vol. XT., pp. 817—827. 

[i) Juries Act, 1870 (33 & 34 Viet. c. 77), Schedule, as modified by the 
Judicature Act, 1873 (30 & 37 Viet. c. 06), s. 77. Officers of county courts and 
borough civil courts do not appear to be formally exempted by statute, unless 
a county court is a court of law and equity within the meaning of Jie Flint 
(1823), 1 B. & C. 254. 

{k) Stipendiary magistrates appointed under the provisions of the Municipal 
Cori^rations Act, 1882 (45 & 40 Viet. c. 50), s. 161, by virtue of tfcfVi., sub-s. 3, 
fall under (xvii.) (see the text, supra), 

(/) Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 12. A sheriff, as the nominal 
•ommoning officer, is necessarily exempted during his term of office, so far as 
regards the county for whicdi he is sheriff. As to sheriffs generally, see title 
fiUEttIFFS AND BAILIFFS. 

(m) See title Police. 

(n) But as they are liable to serve on juries at the assizes their names xnu.st 

in the lists. The same o^rvation applies to persons who are only 
entitled to oxemption in special circumstances : for instance, by the Salfora 
Hundred Court of Becord Act. 1808 (31 & 32 Viet. c. exxx.), s. 78, the 
members of the Manchester City Council and others are exempted from service 
in the Salford Hundred Court ; and see title Courts, VoL IX., pp. 197 tt 
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Bbot. 4. the time being, bo far as regards juries summoned to serve in the 
Qualifica- county in which such borough is situate ; 

tlon, Dls- (xviii.) Burgesses of any borough, having a separate court of 
qaaliiica- quarter sessions, so far as regards service on petty juries at any 
tion, and sessions of the peace for the county wherein the borough is 
Exemption. Bituate(o); 

(xix.) Governors of prisons, and their subordinate officers and 
gaolers (p) ; 

(xx.) Superintendents and keepers of public lunatic asylums ( 9 ) ; 
(xxi.) Begistered medical practitioners, and pharmaceutical 
ehemists, if actually practising or carrying on business (r) ; 

(xxii.) Begistered dentists if they so desire (s) ; 

(xxiii.) Officers of the army and navy, while on full pay ; soldiers 
in the regular forces (a) ; and officers and men of the Territorial 
Force (h) ; 

(xxiv.) The master, wardens, and brethren of the Corporation of 
Trinity House of Deptford Strond (c) ; 

(xxv.) Pilots duly licensed, and masters of vessels in the buoy 
and light service, employed by the Trinity House of Deptford 
Strond, Kingston-upon-IIull, or Newcastle-upon-Tyne (c) ; 

(xxvi.) The members of tlie Mersey Docks and Harbour Board, 
and of the Port of London Authority (d ) ; 

(xxvii.) The household servants of the Sovereign ; 

(xxviii.) All persons concerned in carrying on the business of 
the Post Office (e), tlie management or collection of the Customs, 
or employed in any way relating to the Inland Bevenue (/) ; 

(xxix.) General and Additional Commissioners holding certificates 
under the Income Tax Act, 1842 (ff) ; 

(xxx.) Members of the London County Council, so far as regards 
service within the administrative county of Loudon (/<). 

( 0 ) By the Local Qoyemmeut Act, 1888 (51 & 62 Viet. c. 41\ s. 42 ( 12 ), jurors 
for the Middlesex Sessions are not to be summoned from within the county of 
London. 

i p) For which see title Prisons. 

9) For which soe title Lunatics and Persons of Unsound Mind. 
rj For which see also title Medicine and Puarmacy. 

8) Dentists Act, 1878 (41 & 42 Viet. c. 38), s. 30. The overseers should 
insert the names in the lists, leaving it to those desiring to claim exemption 
to do so at the special petty sessions ; see also title Medicine and Puahm act. 

(a) Regulation of the Forces Act, 1881 (44 & 43 Viet, c. 67), s. 37 ; Army 
let, 1881 (44 & 46 Viet. c. 68 ), s. 147 ; and see title Royal Forces. 

(h) Territorial and Reserve Forces Act, 1907 (7 Edw. 7, c. 9 ), s. 23 ( 4 ) ; see 
,itle Royal Forces. 

i c) 800 title SiiipriNO and Navigation. 
d) Port of Loudon Act, 1908 (8 £dw. 7,o. 68 ), s. 39. 

9 ) Post Office Act, 1908 (8 Edw. 7, c. 48), s. 43 ; and see title Post Office. 
/) See Customs Consolidation Act, 1876 (39 d: 40 Viet. c. 36), s. 9 ; and title 
Revenue. 

(< 7 ) 6 & 6 Viet c. 36, 8 . 35 ; Taxes Management Act, 1860 (43 & 44 Viet. 
0 . 19), 8 . 40. This clause would seem to fall within the preceding one. ^0 
Commissioners, however, being un}>aid, cannot be regarded in me light of 
employees as are the persons designated in (xxviii.) (see the t^, supra). As 
to these Commissioners, see title Income Tax, Vol. XVl., p. 613. 

{h) London Council (General Powers) Act, 1890 (63 & 64 Viet c. eexliii.), s. 26 : 
see title Metropous. 
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Exemptions after previous service or in particular circumstances 
are dealt with hereafter(i). 

Sect. 5 . — Jxtry Lists and Jurors* Books. 

563. The clerk of the peace in every county or county division (/•:) 
(other than the county of the City of London and cities and towns 
being counties of themselves (/) ) must on or before the 20th July 
in every year issue a precept (?/?) to the overseers of the poor (n) of 
the parishes and townships(o) within the county or county division 
for which he acts, requiring tliem to make out before tlie 1st 
September then ensuing a list of all persons within their respective 
parishes and townships qualified and liable to serve on juries (p). 
The precepts are sent to one or more of the overseers by registered 
letter, indorsed “ jury precept ** on the envelope, and enclosed are 
printed forms, divided into columns, for names and surnames, 
places of abode, titles, qualities, callings, or businesses, and the 
nature of the qualifications (q). 

664. Upon receipt of such precept and forms the overseers 
must fill in the latter with names arranged in alpliabetical order (?')* 
To do this they refer to the rate-books (s), and if they think tit 
they may make inspection of house, land, and other tax assess- 
ments, the assessors, custodians, and collectors of which may be 
required to produce them(t) for the inspection not only of the 
overseers, but of the justices at the special sessions, at any reason- 
able time between the 1st July and the Ist October. On the lists 

(«} See pp. 2 Gu et seq., jmt. Be^istnire of births, deaths, and marriagos (as 
to whom see title Kegistiution OF IJiKTiis, Makkiaoks and 1>eatjih) wore 
exempted by the Births and Deaths Uegistrutiim Act, 18^17 (7 Will. 4 & 1 Viet, 
c. 22), B. 18* hut such exemption would appear to bo taken awuy by tho Jurios 
Act, 1870 (^38 & 34 Viet. c. 77), b. 9, as they are not moiitioried in tho Bchedule 
thereto. From the same 6 ch(‘dule, too, are omitted parish dorks, to whom 
exemption was given by tho Juries Act, 1825 (6 Oeo, 4, c. 50), s. 2 (now ro|)ealod). 

{/() E.g,i the ridings of Yorkshiro and tho divisions ( f Lincolnsliiro. 

(/) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 25; Jurios Act, 1825 (9 Goo. 4 , 
c. 50), 8 . 50 ; see p. 236, poet, and title Local Qoveiinmknt. 

{viS See form in schedule to Juries Act, 1802 {25 & 20 Virt. c. 107), which 
usually is, or ought to be, modified to meet alterations introducc'd by tho Jurios 
Act, 1870 (33 & 34 Viet. c. 77) and subsequent statutos. 

(n) The term “ overseers ” includes churchwardens (Julies Act, 1870 (33 & 34 
Viet. c. 77), s. 5), who are mentioned jointly with the ovorsoers in the Juric.s 
Acts, 1825 and 1802 (6 Oeo. 4, c. oO ; 25 & 26 Viet. c. 107). 

(o) As to churchwardens of rural paiishos, see Local Government Act, 1894 
(56 & 57 Viet. c. 73), s. 6 (2). For detinition of “ parish,” sco the Coroners Act, 
1887 (50 & 51 Viet. c. 71), s. 42 ; Interpretation Act, 1889 (52 & 53 Viet. c. 03), 
8 . 6 . As to churchwardens generally, see title Ecclesiastical Law, Vol. XI., 

р. 460. 

(p) Juries Act. 1862 (25 & 26 Viet. c. 107), s. 4. 

( 9 ) Ibid., B. 4, and Schodulo ; Juries Act, 1825 (6 Goo. 4, c. 50). Scho<lule. 

(r) Juries Act, 1825 (6 Geo. 4, c. 50), s. 8 ; Juries Act, 1862 (25 & 20 Viet 

с. ion s. 6 . 

(s) roor Belief Act, 1601 (43 Eliz. c. 2 ); Union Assessment Committee Act, 
1862 (25 A 26 Viet. c. 103), s. 23 ; Valuation (Metropolis) Act, 1869 (32 & 33 
Yict. c. 67), 8 . 14 ; and, as to the rate books, see titles Metropolis ; Bates and 
Batino. 

(0 Juries Act, 1825 (6 Geo. 4, c. 60), s. 11 ; Juries Act, 1862 (25 A 26 Viet, 
e. 107), 8 . 6 . The valuation lists made under the Valuation (Metropolis) Act, 
1860 (32 4t 33 Yict c. 67), are ooncluaive, so far as concerns the value of any 
hereditament aa to the quaUfication of a juror {ibid,, a. 45 (3) }• 
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BO made out are to be specified the names of persoDS qualified as 
special jurors, together with the amount of their rating or assess- 
ment (u), and from them are to be omitted the names of persons 
entitled to exemption so far as they are enumerated in the 
precept (p). 

565. Printed copies of the lists, signed by the overseers, 
are exhibited on the first three Sundays in September on the 
principal door of every church, cliapel, or public place of religious 
worship within the respective parishes and townships (x), and the 
originals (which remain in the custody of the overseers), or true 
copies thereof, may be inspected by any of the inhabitants, during 
that period, with a view to exemptions being claimed or omissions 
being rectified at a special petty sessions, notice of which, with the 
time and place thereof, is subjoined to the lists (y). 

566. Special petty sessions, at which at least two justices must 
be present, are held in every sessional division (z) in the last week 
of September, the precise date and place of which has been fixed 
before the 20 th of August, in time to be specified on the lists 
already referred to (a). At such petty sessions (/>), or at such 
adjournments thereof, in no case exceeding seven days from the 
time originally fixed (c), as may be necessary, the overseers attend 
with the lists, and the justices upon sworn or such other proof of 
facts as they deem sufilcient, or acting upon their own knowledge, 
strike out the names of persons not qualified (d), or not liable to 
serve (< 0 * hisort the names and other necessary particulars of 
persons whose names have been omitted, and rectify any errors or 
omissions as to the names and qualifications of persons already 
appearing therein (/). From their decision there is no appeal ( 7 ), 
and no person who fails to get his name removed from the lists at 
these sessions can claim exemption from service on any ground 
other than sudden illness (/i). Intimation of this fact is given on 
the printed lists posted on the church doors (i). No name, however. 


(tt) Jiirioii Act, 1S70 (33 & 34 Viet. c. 77), s. 11. As to special jurors, see 
p. 239, fwsL 

(r) See Juries Act, 1S62 (25 & 26 Viet. c. 107), Schedule. 

(ii>) Poor Law Amend lueiit Act, 1S44 (7 & 8 Viet. c. 101), s. 60. 

fx) Juries Act, 1825 (6 Ooo. 4, c. 50), s. 9. 

(y) Ibid, It would appear to be proper to give this notice, even where the 
overseers have entered no names on the forms received from the dork of the 
peace. 

(*) See Division of Counties Act, 1828 (9 Geo. 4, c. 43); Petty Sessions Act, 
1849 (12 & 13 Viet. c. IS), s. 1 ; liocal Uovemment Act, 1888 (51 & 52 Viet 
0. 41), B. 42 (8), (9) ; and see titles Local Government; Magistrates. 

I a) See p. 233, ow/f. and the text, rw/tc. 

16] Juries Act, 1825 (6 Goo. 4. c. 50), s. 10. 

I |c} Ibid. ; Juries Act, 1862 (25 & 26 Viet. c. 107), s. 6. 

I d) See p. 235, fMi. 

Ts) See p. 230, ante. 

1 1/) Juries Act, 1825 (6 Geo. 4, c. 50), s. 10. 

ly) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 14. The justices do not sit as a 
court of summary jurisdiction, and have no power to state a case {IJagmiier v. 
Wiileedm Overeeere, [1904] 2 KB. 316) ; and, as to courts of summary jurisdic- 
tion, see title Magistrates. 

(h) Juries Act 1870 (33 « 34 Viet c. 77), 1. 11 

(0 Juries Act 1025 (6 Goo. 4, c. 50), s. 9. 
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if omitted can be inserted, or misdescription rectified, except 
upon the application of or with notice to the person affected (&)• 

567. The lists thus revised are allowed by the justices (0i who 
certify that they have examined them, and that they are, to the 
best of their knowledge and belief, true and proper lists of the 
common and special jurors (m). When allowed and signed, they 
are forwarded by the justices* clerk, together with a schedule of 
the parishes or townships for which they have been allowed (n), by 
the next available post, in registered envelopes, to the clerk of the 
peace for the county or county division. 

568. The clerk of the peace, upon receipt of the various jury 
lists, arranges the parishes and townships in alphabetical order 
under the heading of the hundred (o) within which they are situate, 
the hundreds again in like alphabetical order, and the whole are 
made records of the court of quarter sessions held in the first whole 
week after the 11th October (p). They are then copied into a book, 
which, when complete, is known as the jurors* book. This is 
delivered, within six weeks after the holding of the quarter sessions, 
to the sheriff for use during the year beginning the Ist January 
following, and he, on the expiration of his term of office (q), delivers 
it to his successor (r). Provision is made for corrections upon the 
conviction of an overseer for having wrongfully omitted or inserted 
names from or in the lists originally made out by him («). Except 
as hereafter indicated (0, the jurors’ book is the source whence the 
names of persons to serve as jurors are drawn (a). 

569. The cost of printing, copying, and posting the precepts 
and forms (h) sent by the clerk of the peace to the overseers, 
of returning the same to him by the clerk to the justices (c), and of 

(A:) Juries Act, 1826 (6 Geo. 4, c. 60), 8. 10. By a provision apparently 
applicable to no other class of person exempted, no person actinj^ in the 
management or service of the Customs can be required to serve, oven if he has 
not claimed exemption in the manner prescribed by ihe Juries Acts (Customs 
Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 9). 

(/) Juries Act, 1826 (6 Geo. 4, c. 60), s. 10. 

(tn) Juries Act, 1870 (33 & 34 Viet, c. 77), s. 14. 

{n) Juries Act, 1862 (26 & 26 Viet. c. 107), s. 9. 

(o) The significance of the hundred** has greatly diminished since it cea^ 
to be necessary to summon jurors from the locwty in which an issue to be tried 
arose ; see note (a), p. 230, ante. 

(p) Quarter Sessions Act, 1814 (64 Geo. 3, c. 84) ; or, if raecially fixed, fourteen 
days earlier or later (Quarter lesions Act, 1894 (67 Vict. c. 6), s. 1). As to 
oourts of quarter sessions, see title Magistrates. 

(7) Which, except in the City of London, where it is at Michaelmas, and in 
county boroughs, where it is on 9th November (Municipal Corporations Act, 
1882 (45 & 46 Vict. c. 50), s. 170 (1)), is in March. As to sheriffs gonerallj, 
see title Sheriffs xsm Bailiffs. 

(r) Juries Act, 1826 (6 Goo. 4, c. 60), s. 12. 

1 $) Ibid., 8 . 46. 

(f ) See p. 236, post. 

(a) Juries Act, 1826 (6 Oeo. 4, 0. 60], s. 14. The fact that the jurors* book 
has been irregularly prepared is no ground of challenge to the airay; see 
p. 249, post; and It. y. Surke (1867), 10 Cox, 0. 0. 619 (an Irish decision under 
stat. (1833) 8 & 4 Will. 4, c. 91 (since repealed) ), 

(h) Juries Act, 1826 (6 Geo. 4, c. 60), s. 6 ; Juries Act, 18C2 (26 & 26 Vict 
e. 107), 0. 6. 

(c) Juries Act, 1862 (26 A 26 Vict. c. 107), s. 9. 
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preparing tlie jurors* book (t?), is borne by the county or county 
division. The clerk to the justices is also entitled to receive a 
small fee from the same source (c). The costs and expenses properly 
incurred by the overseers in carrying out their duties are discharged 
out of the poor rates of the parish (f). 

670. In the City of London, \rhich is now constituted one parish 
for all other than ecclesiastical and charitable purposes, and in 
which the Common Council are overseers, it is the duty of the 
Secondary to prepare a list of persons qualified and liable to serve 
as jurors 0/). For this purpose he causes to be set against each 
house number in an alphabetical list of the streets within his 
jurisdiction the names of the occupants liable to serve, with their 
callings and their rateable qualifications, where such exceed £100. 
To the name of each person qualified to serve as a special juror is 
prefixed the letter S, and a number to which reference is made 
whenever it becomes necessary to specially strike a jury (h). The 
names of such persons as are partners are bracketed, with a view to 
their not being summoned simultaneously. 

671. Tlie list, thus prepared, is examined and certified by 
justices of the City at special sessions (t) held early in December, 
and when certified becomes the jurors* book for the year com- 
mencing in the following January. It remains in the hands of the 
Secondary, who is also the summoning officer. There is no 
provision for the publication of the list, nor for the appearance of 
persons affected before the certifying justices. 

672. In cities, boroughs, and towns, being counties of themselves, 
the burgess roll serves as a jury listO*). 

Sect. 6. — Summoning of Jurors. 

673. Except as already (k) or hereafter specially mentioned, the 
summoning officer is the sheriff (/), and to him are addressed precepts, 
warrants, and writs for the return of good and lawful men from the 
body of his county (m). If he is a person interested in the inquisition 


(d) Juries Act, 1825 (6 Goo. 4, c. 50), s. 12. 

(e) Juries Act, 18b2 (25 & 26 Viet. c. 107), s. 9. 

(/) Poor lisw Amendment Act, 1844 (7 & 8 Viet. c. 101), s. CO. It appears 
that their duties are at an end when they have brought the lists to the special 
petty sessions {R, v. EiuUmJield (1874), L. li. 9 Q. B. 203). 

ig) City of London (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), s. 11. 
As to tlie local authorities of the metropolis, see title Metbopous. 

(h) See p. 261, mI. 

(i) City of lionaon (Union of Parishes) Act, 1907 (7 Edw, 7, c. cxl.), s. 26. 
CXimpare p. 234, ante. 

(j) Municipal Corporations Act, 1882 (45 ft 46 Viet. c. 50), s. 186 (1); and 

see titie Courts, VoL IX., p. 135. ' ' 

(k) See the text, mpra. 

(/) The sheriff in practice employs a summoning officer or bailiff, but such 
person being the sheriff *s servant only, the former is under no obligation in 
inquisitions held before himself to adopt his bailiff's panel (Manning, 
IWtioe of the Court of Exchequer, p. 34). 

(ei) Such was the wording of the old writs of tvatrs/oaVu furakres; ee^ too. 
Juries Act, 1825 (6 Oeo. 4, g. 50), s. 13. 
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to be held, or the issue to be tried, the precept, warrant, or writ may be Sbct. g. 
addressed to the coroner ; or, if a similar objection lies against him, Sammoning 
to elisors nominated by the court (n). The term ** sheriff," in prac- of Jurors, 
tice, generally means the under-sheriff, who now holds a statutory 
position (o); and under the term “sheriff,** when used hereafter in 
connection with the summoning and control of juries, are com- 
prehended the coroners and elisors, who may for the time being be 
acting in bis place, the Secondary of the City of London, and their 
deputies. 

574. Jurors are summoned to the King's Bench and Probate, Tho High 
Divorce, and Admiralty Divisions of the High Court of Justice (p) 
in obedience to precepts under the hand of any judge of the court, 
directing the sheriffs of London (g) and Middlesex to summon a 
sufficient number of common (r) and special («) jurors to give their 
attendance at such time and place as may be ro(iuired (t). 

Grand jurors are not summoned to the High Court unless the 
I^faster of the Crown Office has notice of business for which they 
will be required, in which case notice is given to the sheriffs to 
summon a sufficient number (a). 

576. Jurors are summoned to assizes (other than those held at Aisiiea 
the Central Criminal Court (6)), in obedience to precepts, under the 


(n) Objection to a Bheriff’s array, though very rare, is now URiially taken on 
an interlocutory application at chainbors, though it may bo taken by clmllouj^o 
(see p. 247, jmt). The court now acts in tho fin»t instance through a inaster in 
chambers (iV S. C., Ord. 64, r. 12). The summoning otHcor for tim time boing 
is given the right of access to the jurors* book (Juries Act, 1826 (G Geo. 4, c. 60), 
s. 14. 

(o) Sheriffs Act, 1887 (60 & 61 Viet. c. 66), s. 23 ; and see title SiiEUlFFS and 
Bailiffs. So, too, by the interpretation clause of the liands Clauses Consolida- 
tion Act, 1S45 (8 & 9 Viet, c. 18), s. 3, the word “ sheriff ” is made to include 
“ under-sheriff *’ or other legally com])etent deputy. 

(p) Although in principle a trial with a jury may be had in any division of 
the High Court, in practice a jury is never hutnmoned to the Chancery llivision, 
issues requiring a jury being transferred to the King s Bench Division (U. S. C., 
Ord. 49, r. 3 ; Hr Mnriinf Haul v. Chamberi (1882), 20 Ch. D. 366, C. A.), 
But cases are still occasionally tried with juries in tne Chancery Court of tho 
County Palatine of Lancaster, as to which court see title Courts, Vol. IX., 
pp. 120 et Beq. 

(a) Including now the sheriff of the County of Loudon (Local Government 
Act, 1888 (51 & 52 Viet. c. 41), s. 89 (3) ). 

(r) Common Law F*rooedui-e Act, 1862 (16 A 16 Viet, c. 76), s. 107. 

{$) Juries Act, 1870 (33 & 34 Viet, a 77), 8. 16, as extoudod by the Special 
Juries Act, 1898 (61 & 62 Viet. o. 6). 

(i) The formality of a precept under the hand of a judge has fallen into 
disuse in London and Middlesex since the passing of the Judicature Acts, and 
it is now the practice for a letter, under the hand of the Muster of the Crown 
Office (see note (a), infra), to be sent to the sheriffs ten days before the services 
of a jury in any court are r^uired, directing them to summon to such court to 
serve as social or common jurors, as the case may be, seventy-five persons for 
the period of a week. 

(а) The Middlesex Grand Juries Act, 1872 (36 4 36 Viet. o. 62). ^ They are 
pnmticalljr only required before a trial at bar, criminal cases tried in the High 
Court having ^erally been moved up on certiorari after true bills found in the 
country or at tne Central Criminal Court ; see p. 260, poif. As to the Master ol 
the Crown Cffloe, see title Courts, Vol. LX, p. 66, 

(б) See p. 227, ante, and p. 238, poit 
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hands of the judges or commissioners appointed by the Grown to 
travel the circuit on which the assize is to be held, directing 
the sheriff of each county to return a competent number to 
serve as grand jurors, and a sufficient number as special (c) and 
common jurors (d). Common jurors are required to serve indis- 
criminately on the trial of both civil and criminal issues (e), and 
they may be directed to attend in two sets, so that the whole 
number may not be detained during the continuance of a long 
assize (/). 

676. Jurors are summoned to the Central Criminal Court in 
obedience to precepts issued by the judges of the court (y) to the 
slieriffs of the City of London, and of the counties of London (/i), 
Middlesex, Essex, Kent and Surrey, directing them to return from 
the parts within the statutory liinii.s(t) a competent number of 
persons to serve both as grand and petty jurors (j). 

677. Jurors are summoDed to sessions of the peace in counties 
otijer than county boroughs, in obedience to precepts under the 
hand of the King or two justices of the county (/»), directing the 
return of a competent (1) number of persons to serve both as grand 
and as common jurors; and to sessions of the peace in boroughs 
(including county Iwroughs) and to borough civil courts, by the clerk 
of the peace, or registrar of the civil court, as the case may be, who 
Bummons a sufficient number of persons to serve as jurors, in any 
capacity, upon the fixing of the date for the holding of the sessions 
or court by the recorder or judge (m). 

578. To all other tribunals jurors are summoned, in the absence 
of special provisions, in virtue of precepts and warrants issued by 
the person or persons holding the same rirtnte officii (n), in accord- 
ance with statute (o), or in obedience to writs sfierially addressed 
to theui(p). The number of persons to be summoned may be 


(r) Oommon Law Procedure Act, 1832(15 & 16 Viet. c. 76), s. 108, as extended 
by the Special Juries Act, 1898 (61 & 62 V^ict. c. 6). 

(d) Juries Act, 1825 (6 Oeo. 4, c. 50), ss. 20, 22; County Common Juries 
Act. 1910 (10 liidw. 7 & 1 Geo. 5, o. 17). 

{it Jurios Act, 1823 (6 Qoo. 4, c. 50), s. 22; Common Law Procedure Act, 
1852 (15 & 16 Viet. c. 7ti)> 6. 105. 

(/) JurioM Act, 1825 (6 Oeo. 4, c. 60), s. 22. 
hf] Seo title CouuTS, Vol IX., pp. 87 c( eeq, 

(h) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 89. 

(i) See Central Criminal Court Act, 1834 (4 & 5 Svill. 4, c. 36), s. 2. 

(y) 1 B. 4. It is usual to select as grund jurors those who are marked 
in the jurors’ books as special jurors. 

(k) Chitty’s Criminal Iaw (1826), Vol. IV., p. 176. 

(/) It is usual to summon tnirty, as grand jurors (twenty- three of whom are 
•worn), and as many, as common jurors, as the volume of business may scorn to 


roouire. 

(m) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50). ss. 165 (1). 
186 (2). (3) ; see title Courts. Vol. IX.. p. 133. ^ ^ 

fn) As by a coroner or escheator ; see pp. 227, 228, ante, 

(o) As by the Commissioners of Sewers (Sewers Act, 1833 (3 A 4 Will. 4, c. 22), 
a. 11); or under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 89. See also 
titles C'ONSTiTunoNAL Law, Vol. VI„ p. 470 ; Ecclesiastical Law, Vol. XI., 
p. 588; lIioiiWAYB, Stbssts and Bridoeb, Vol. XVL, p. 77. 

(p) As by the ahmff himself in executing writs of eUgii and inquiry. 
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expressed therein (q), otherwise it will be the duty of the summoning beot. e. 
officer to take care that not less than twelve attend (r). Sannnoning 

of Jurors* 

579. The persons selected by the sheriff are served six clear ; — 

days before their attendance is required (s) with notice of the place on 

and time at which they must attend. This may be done by showing juron. 
them a note in writing under the hand of the sheriff (or of the clerk 

of the peace or registrar, as the case may be (f) ) containing the sub- 
stance of the summons, or, if they are absent from their usual place 
of abode, by leaving it with some person resident there («); or a 
summons properly attested by the sLorifTs seal, and bearing the 
words ** jury summons" on tlie side of the address, may be sent 
by registered post, two additional days being allowed for the 
transmission (</). 

580. The cost of service by post (within certain limits) is allowed Cost of 

to the sheriff by the Commissioners of the Treasury (b). service. 

581. If not more than five days before commission day (in the Notice to 
case of assizes), or the day appointed for holding the court (in 

the case of quarter sessions), it appears to the clerk of assize or the 
clerk of the peace, as the case may be, that there will be no business 
for the transaction of which jurors will be required, he must cause 
notice to be sent by post to the jurors summoned to attend the same, 
dispensing with their attendance (c). 

582. Every person concerned in the summoning and impanelling Declaration 
of a jury of any kind (d) must, before acting, make a declaration that 

he will not act corruptly, and neither will himself take, nor consent 
to any other person taking, fee or reward beyond such as are allowed 
by law (c). 

583. The names of the persons selected to serve, and served Names of 

with notice to attend, are entered in different panels (printed if for . 

use in the High Court of Ju.stice or at assizes), according as they 

are summoned to serve as grand, special, or common jurors. The attached to 
precept 

(q) Under Iho Sowers Act, 1833 (3 & 4 Will. 4, c. 22), s. 11, the sheriff must 
suuimoti ijot lovsa than eitrhtocn nor more than forty-eight. 

(r) Seo p 220, ante. For the summoning of juries to try criminal issues, see 
title Cm W INAL J..AW and PliOCEDUUE, Vol. IX., p. 359. 

(s) Juries Act, 1870 (33 34 Viet. c. 77), s. 20. Though a shorter notice is 

frequently accepted, it is apprehended that, except in the case of coroners* 

i ’uries, no penalty for non-uttondunco can bo iinj^sed without such notice. 

Persons Fumuioncd to servo as grand jurors at borough sessions are entitled to 
seven days* notice at least (Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), 
s. 186 (2). 

S Seo p. 238, ante, 

) Juries Act. 1825 (6 Geo. 4, c. 50), s. 25 ; Municipal Corporations Act, 

1882 (45 & 4G Viet. c. 50), s. 186 (4). 

(a) Juries Act, 1862 (25 & 26 Viet. c. 107), s. 11, which casta ui»on the 
postmaster, to whom the summonses are handed, the duty of comparing the 
addressee on them with duplicates, the latter of which he stamps and returns to 
the summoning officer. 

I b) Ibid,, 8. 13. 

e) Assizes and Quarter Sessions Act, 1908 (8 Edw. 7, e. 41), s. 1 (1). 
iQ ** Inquest, jury, or tales.” 

e) Sheriffs A^, 1887 (50 A 51 Viet. c. 55), s. 26. For form, see Sohedole {ibid,). 
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names in each panel arranged in alphabetical order (/), with the 
profeHsion and place of abode of each person appended, are then 
attached to the precept, and so returned to the issuing authority (( 7 ). 
It is, moreover, the duty of the sheriff to forward therewith the 
name of each special and common juror (with the place of abode and 
addition) (/i) written on a separate card for the purpose of balloting 
on the trial of issues in civil courts (i). 

Sect. 7. — Juries of Inquiry and Presentment 
Sub-Sect. 1.— /» Oeneral. 

684. Juries of inquiry and presentment are sworn diligently to 
inquire and true presentment make of the matters which are men- 
tioned in the writ pursuant to which they are summoned, or which 
are given them in charge (k). It has been customary (/) to administer 
the oath to the foreman first, and the others then swear to observe 
the oath he has taken. They are bound to hear such evidence as 
is called before them, though it is no objection to them that they 
have personal knowledge of the matter in hand (m). They view if 
necessary (?i), and, except in the case of grand juries, receive such 
assistance as the presiding officer thinks fit, by comment or other- 
wise, to render them. 

685. Twelve concurring (o), they make a presentment in writing 
and on parchment (|;), signed and sealed by each concurring member 
and by the presiding officer (q), to be by him dealt with as he is in 


(/) Procedenoe of rank is recognised on grand jury panels in counties. See 
p, 241,Po«f. 

(y) Unless the issuing authority be the sheriff himsolf. Upon the precept, 
warrant, or writ he certifies: ** the execution of this precept appears in divers 
])anel8 hereto annexed.” See Chitty’s Criminal Law ^826), VoL IV., p. 172, 
and title Criminal Law and Procedure, Vol. IX., p. 369. 

{h) ** Addition,” according to Murray’s New j*)nglish dictionary, is something 
annexed to a man’s name to show his rank, occupation, or place of I'esideuce, or 
othorwiso to distinguish him. 

fi) Juries Act, 1826 (6 Geo. 4, c. 50), s. 26. See p. 246, post 

[k) K.g.^ by a judge charging a grand jury, or a coroner opening the matter 
of an inquest. 

(i) The Coroners Act, 1887 (50 & 61 Viet. c. 71), s. 3 (1), and Sched. 11., 
prescribes au outh, which is ^en conjointly, and, except with grand juries, 
juries on lunacy inquisitions, and juries of matrons, the custom of swearing 
the foreman first has gone out of fashion. As to juries of matrons, see title 
Criminal Law and Procedure, Vol. IX., p. 375. 

(tn) A grand juror may act upon what he has road in a newspaper (/?. ▼. 
Bullard (1872), 12 Cox, C. C. 3^, per Byles, J.), and jurors upon lunacy 
inouisitions are spcidally sought from the neighbourhood. 

(w) SJ?eo p, 246, jmt, 

lo) After verdict it will be assumed that the requisite number sat on the jury 
{Lambert v. TaijlcT (1826). 4 B. & C. 138). 

(p) One of the grounds, upon which it was sought to quash the coroner’s 
inquisition in (he well-known case of Constance Kent (1860), was that it was 
written on paper, and not on paiohmont The Crown afterwards waived the 
objection. See Atlay, The Victorian Chancellors, Vol II., p. 245. 

(q) The marks of those nnable to write must be verified by attestation (B, v. 
SioMals and Darlington Bad, Co, (1840), 8 DowL 516 ; B. v. Bowen (1829), 3 
0. 4t P. 602). but they will be assumM to have been made in each other's 
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each case directed, or as the law prescribes. Jurors of inquiry aud ssot. 7 . 
presentment cannot be challenged (r). Juries of 

Inquiry and 

Sub-Sect. 2. — Chrand Juries, Ireaent- 

xnent. 

686. The function of grand juries is to make presentments to — 
judicial bodies («) or personages (Ot mainly of accusation (a) against g^nd inriu 
persons against whom criminal proceedings are pending. Present- 
ments of accusation are (with the exception noted below) conditions 
precedent to the putting of any person on his trial before a petty 
jury (f>), and are now made only after the hearing of evidence (c). 

They are reduced into writing (d), and are then called indictments 
or bills of indictment (e). 

587. Grand juries are usually drawn from the same source as whcnoe 
petty juries, namely, the jurors’ books (/) and the burgess lists (cj), grand jurioi 
But in counties, other than London and Middlesex and boroughs drawn, 
which are counties in themselves (/i), it is customary that grand 

jurors summoned to assizes should be freeholders, and persons of 
consequence ranking immediately after peers (i). 

588. At the opening of the court (4;) to which persons have been Swearing, 
summoned as grand jurors, names taken from a panel attached to 


preneuce (LewerCi Case (1834), 2 Lew. 0. 0. 125). Persons of the same name 
need not be distinguished (/f. v. Nichofae (1830), 7 C. & P. 538). The present- 
ment of a grand jury is neither signed nor sealed. 

I r) 2 Holl. Abr. 660 ; Jtfon. (1703), 6 Mod. Rep. 43. 
sj justices assemljled in quarter sessions. 
t) His Majesty’s judges, commissioners of assize, or recorders. 
a) But not solely. Before being discharged grand juries may make pre- 
sentments upon subjects of public importance, e.(/., that it is desirable in 
certain circumstances that corporal punishment should be inflicted. 

{h\ See title Criminal Law and Procedure, Vol. IX., p. 359 ; stat, (1351-2) 
25 £dw. 3, stat. 5, c. 4. The only exception to this rule is where an informa- 
tion has been exhibited by the Attomoy-Qeneral in respect of some misde- 
meanour, which information, by an officer of the Crown, is regarded as 
tantamount to an indictment (4 Bl. Com. 305). The verdict of a coroner’s jury, 
upon which a man can be put on his trial for murder or mamdaughtor, is no 
exception to the rule. 

(c) For grand jurors (as also common jurors) are no longer summoned from 
particular iieiirhbourhoods, or even from particular hundr^s (Juries Act, 1825 
(6 Geo. 4, c. 50), s. 13) ; see note (a), p. 230, arute. 

(d) In practice, before the grand jury see them ; see p. 242, poet See also /t 
V. Ingham (1864), 5 B. & S. 257, whore the procedure of a grand jury in dealing 
with indictments is discussed by Blackburn, J., at p. 274. 

(e) The term “indictment^* is, in the Criminal Procedure Act, 1851 
(14 & 15 Viet. c. 100), s. 30, used generally to include information, inquisition, 
and presentment. 

(/) Juries Act, 1825 (6 Geo. 4, c. 50), s. 1 ; Central Criminal Court Act 
1834 (4 & 5 Will. 4, c. 36), s. 4 ; see p. 235, ante. 

(l 7 ) Municipal Corporations Act, 1882 (45 & 46 Viet. 0. 50), s. 1S6 (1) ; sco 
p. 236, ante, 

(h) See p. 236, ante, 

ft) 2 Hale, P. C. 154. But a jperson may serve on a county grand jury 
altaough he is not a freeholder (Caee (1810), Buss. & By. 177); and the only 
peer who ought to serve on a jury of any description is an Irish peer who is also 
a member of the House of Commons {Irish Peer's Caee (1800), Buss. & By. 117). 
{k) At county assizeB by the reading of the commission, which issues under 
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the precept (i) by the Master of the Crown office, the clerk of assize, 
or clerk of the peace, as the case may be, are called until twenty, 
three have responded and entered the box (m), when they are duly 
sworn diligently to inquire, and true presentment make, not only 
of the articles, matters, and things “ given them in charge," but 
“which come to their knowledge touching the present service." 
They are furthermore sworn to secrecy (n), and cannot be 
challenged (o). 

589. The grand jury, having been sworn, receive from the judge, 
commissioner, recorder, or chairman of quarter sessions a charge, in 
which may be introduced references to recent statutory changes, 
the increase or diminution of crime, and other matters of public 
interest, and in which it is usual to refer to the law and facts 
bearing upon the more important cases which are to come before 
the jury for consideration. 

690. When an indictment is preferred in the King’s Bench 
Division of the High Court of Justice (p), whore two or more 
judges sit ns a divisional court (q), though it is the practice for the 
senior puisne judge to charge the grand jury, yet where there 
is any diiTerence of opinion as to the direction to be given it is 
the right, as well as the duty, of each judge to deliver his own 
charge (?*). 

691. The grand jury, having been charged in the manner above 
indicated, retire to consider what bills of indictment and other 
matters they shall present (s). Their proceedings are private (0* 
Indictments founded on the depositions transmitted by magistrates 
pursuant to the Indictable Offences Act, 1848 (a), or the Vexatious 


the Sign Manual at the beginning of each circuit. At the Central Criminal 
Couil the commission is a general one. remaining in force until a new one issues 
(Central Criminal Court Act, 1834 (4 & 6 Will. 4, o. 36), s. 2). 

{1) Four panels are attached to the precept, containing respectively the names 
of: — (i.J tho grand jurors; (ii.J the B|>ecial jurors; (iii.) the common jurors ; 
and (ivj the magistrates, bailifis, and other officers within the county. 

fffi) See p. 227, ante, 

(n) Tho oath continues : *‘The King's counsel, your own, and your fellows’, 
you shall well and keep secret. You shall present no man for hatred, malice, 
or ill-will, nor leave any luipresontod for. four, favour, or affection, or for any 
rewoTil, hoi)e, or promise thereof ; see p. 267, post 

(o) /?. V. Sheruian (1812), 31 State Tr. 643, 676. 

Ip) I’lvporatory to a trial at bar. 

(9) As the 8ucc<^or of the old common law courts sitting in done. 

If) /*er CocKBUKX, Ii.C.J., in the court of Queen's llcnch, after the throwing 
out of tho bill by the grand jury in Ji, v. £yre (1868), L. B. 3 Q. B. 487. See 
report of the case by W. F. Finlason. 

(i) As to delivery of bills found or ignored, see title Criminal Law and 
P nocEDiTiiK, Vol IX., p. 347. 

(t) /f. V. Jtkodte, [1899] I Q. B. 77, C. C. B., per Tiord Bussell of Kill- 
OWKN, C.J., at p. 80. In B, v. Cooke (1838J, 8 C. & P, 582, 1’ATIESON, J., thought 
it better not to receive any explanation of what the grand jury meant by their 
finding, and in B. ▼. Marsh (1837), 6 Ad. & El. 236, of how many had concurred 
in the finding: Me title Criminal Law and Psocedvbjb, YoL IX., 

p. 346. 

(a) 12 Viet 0.42, a. 20. 
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Indictments Act, 1859 {h), and on other charges which may be pre- 
ferred before them (c), are placed in their hands (d). 

592. A bill of indictment thrown out cannot be presented a 
second time at the same assize or sessions of the peace, but 
may be preferred to another grand jury at a future assize or 
sessions (e). 

593. Upon completion of their business, all the persons sworn on 
the grand jury return into court, where the foreman (/) announces 
that they have dealt with the bills of indictment brought before 
them, and proceeds to make any general presentments {g) which he 
and his fellow jurors have agreed upon. The judge or presiding 
magistrate makes a reply of acknowledgment, and discharges 
them with the thanks of the county or borough, as the case 
may be (h). 

594. No member of the grand jury which have found a true bill 
against any person may, if challenged, serve on the petty jury 
sworn to try that person, whether on the same or any other indict- 
ment wherein the same matter is material (i). 


(&) 22 & 23 Viet. 0. 17, s. 2. Strictly flaking tko grand jury cannot rofor 
to the depositions {IL v. Venby (1789), 1 Leach, 614), except by permission of 
the judge, and that only upon proof of the facts required by the Indictable 
Offences Act, 1848 (1 1 & 12 Viet. c. 42), s. 17 (A. v. JJeaver am Shore (1880), 10 
Cox, 0. C. 274). The rule has not, however, been strictly enforced, e.y., 
by Bti.£S, J., in B, v. Bullard (1872), 12 Cox, 0. G. 363, and Denman, J,,* in 
B, V. Oerram (1878), 13 Cox, 0. 0. 158. 

(f) By any person who likos to go before them, who must now, however, 

S 've live days* notice to the proper officer of his intention to do so (Assizes and 
uarU^r Sessions Act, 1908 (8 Edw. c. 41), s. 1 (6)). It is only in the cusos 
provided for in the Vexatious Indictments Act, 1869 (22 & 23 Viet. c. 17), that 
previous investigation before a magistrate is nneossary, though the fact that it 
should not bo necessary in every cose was pfdoted out by the Criminal Code 
Bill Commissioners in 1878 as a ^ave defect in the law (R(^poi*t, p. 32). 
Blackburn, J., had previously sp^en strongly on the matter (B» v. Byre 
(1888), L. E. 3 a B. 487, 494). 

(d) As to the evidence that may be heard by a grand jury, see title 
Criminal Law and Procedurb, Yol. IX., pp. 346, 347. The grand jurors may 
take into consideration their own knowledge of the facts (B, v. '/'ony (1847), 
2 Cox, C. C. 290) ; and it has been held that where a grand juror hoard a 
witness swear iu court directly contrary to the evidence which he had given 
before the grand jury, his previous statement might be proved. See Christianas 
Blackstone (1809), 15th ed., Yol. lY., p. 126. 

(e) See title Criminal Law and Procedueb, Yol. IX., p. 347, note (m). 

(/) At county assuBes it is usual to elect as foreman the person of highest 
rank impanelled. 

{g) These, no doubt, were formerly on parchment, signed and sealed by the 
concurring members of the grand jury. They are now generally verbal, but if 
they are of a novel or unusuidly important character the judge will direct that 
they be reduced to writing. 

(k) See, however, title Criminal Law and Procedurb, Yol IX., p. 347, 
note (n). If a bill be not brought into court before the grand jury hive been 
discharged, it would seem that it must go before anothi^ grand juiy {B. v. 
Thampsfjn (1846), I Cox, C. 0. 268). 

(i) SUt. (1361-2) 26 Edw. 3, stat. 6, c. 3; Co. Liti 167 b; 2 Hawk. P. 0., 
ath ed., c. 48. s. 27. In E. v. SulHvan (1838), 8 Ad. A El. 831, the Court of 
Quocuh Bench, however, refused to order a new trial where a member of the 
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JURIES. 


Sub-Sect. 3.— Lnwacy Junes. 

696. When the judge in lunacy (k), in his order for an inquisi- 
tion, directs the return of a jury (/), or the masters, after certifying 
that an inejuisition before a jury is expedient, issue their precept to 
the sheriff (w), the sheriff summons (generally) thirty-four persons, 
marked as special jurors in the jurors’ book, and resident in the 
immediate neighbourhood of the place where the inquisition is to 
be held (n\ of whom not more than twenty-three are sworn (o). It 
is, however, proper, where the estate is small, to summon only 
common jurors (p). 

Sub-Sect. 4.— On Coroners' Juries. 

696. The practice and procedure relating to coroners’ juries is 
dealt with elsewhere (j). 

Sect. 8. — Juries of Issue and Assessment 
Sub-Sect. 1.— In General. 

697. In all causes in which issue is joined between the Crown 
and a person charged by the presentment of a grand jury (r) or by 
the filing of an information (s), and in all causes in which the 
custom (0 or order of the cour^ or the parties or any of them (as 

prand jury bad sat on a convicting petty jury without challenge. A grand 
]uiT may not try the sanity of any person against vrhom a bill is presented (i2. 
V. Ilotlyes (1838), 8 0. & P. 19o). On the subject of grand juries, see, further, 
Cbiminal Law and Pbocedure, Vol. IX., nn. 345 et seg. 

(^) See title Lunatics and Peusonb of unsound Mind. 

(l) Under the Lunacy Act, 1890 (53 ft 64 Yict. o. 5), s. 91; see title 
Lunatics and Persons of Unsound Mind. 

(m) Lunacy Act, 1890 (53 ft 54 Viet. c. 5), s. 93. 

(n) Dimer, Practice in uunacy, 7th cd.,p. 23. Asurvivalof the old writ of venire 
faciaSt which always directed the sheriff to summon a jury from the neighbour- 
hood of the parish or place within which the fact to be tried was alleged. There 
is still, however, no objection to a sheriff summoning a juiT from a particular 
hundred if convenience justifies it {Tayltjr v. Loft (1853), 8 £xcb. 209). 

(o) The Lord Chancellor may, by order, regulate the number to be sworn, so 
that the inquisition be found ny twelve men at least (Lunacy Act, 1890 (53 ft 
54 Yict. c. 5), B. 97). Whore an issue is directed to be tried in the High Court, 
under ihtd., s. 94, it is conceived that twelve persons only should be sworn on 
the jury. Having regard to the langui^ of f6uf., s. 94, and to the Juries Act, 
1825 (0 Qeo. 4, o. 50), s. 26, it is diflicult to understand why twenty-one were 
sworn to t^ the issue in the Tmimsetid Case (1900, TimeSt 25th July to 13th 
August). The presenoe of on excessive number in the jury box may be ground 
for a new trial ; see note (/), p. 220, ante. The question was again raised on the 
trial of another lunacy issue, but it was there agreed that twelve jurors were 
sxiffioient, and no more were sworn f /?. y. QUehrist (1907), Times, 5th March). 

(p) Elmer, Practice in Lunacy, 7th ed., p. 23. 

o) See title Coroners, YoL Ylll., pp. 259 e< sea. 

V) Seep 241. on(e. 

(i) Which may be done by the Attorney-General, or by the Master of the 
Crown Office upon a rule obtained in the King's Bench Division ; see p. 241, ante. 

(I) K.y., of the Mayor's Court; see title Mayor's Court (London). Under 
the Judicature Acts trial by jury can no longer be regarded as customary in the 
High Court in ctvil matters (JsnlriiM y. Bushby, [1891] 1 Ch. 484, 492, G. A. ; 
see also Oarling y. Boyds (1876). 25 W. B. 123 ; Wedderbum y. Bickering (1879), 
13 Ch. D. 769) ; and it seems that the surrendering the ^ht to a jury may be 
made a condition of leaYO to defend upon an application for judgment under 
B. 8. 0., Ord. 14 (Ifof/s t. Jk Braam (1699), 61 L. T. 533, 0. 
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of right) require, a jury is sworn to try the issues (»)• Juries o! 
issue and assessment are common or special (x). 

Sob-Sect. 2.— 7’uWicfrfion 0 / Jurff Pa>iet$. 

698 . It is the duty of the sheriff or other summoning officer to 
keep in the office of his under-sheriff or deputy, for seven days at 
least before the sitting of any court for the trial of issues, copies of 
the printed panels which he has returned to any precept command- 
ing him to summon jurors for the trial of such issues, and to 
permit the parties thereto to inspect the same without fee. Copies 
may be purchased for Is. each, and one must be annexed to the 
nisi prius record or its present equivalent (a). 

699 . A panel of the petty jury must, ten days at least before 
the arraignment (h) (or, if the trial is to take place in the High 
Court, ten days before the trial), be delivered by the prosecution, in 
the presence of two or more credible witnesses, to any person 
indicted for treason or misprision of treason (c). This require- 
ment does not extend to cases of : 

(i.) Violence or attempted violence against the king*s person ; 

(ii.) Counterfeiting coin, the great seal or privy seal, the sign 
manual or privy signet (d). 

Sub-Sect. 3. — Viewing^ 

600 . In any case in which it is expedient that the jury should 
view a place in question, an order may be obtained from the 
court (e) that a view be had, and thereupon, on the depositing 
in the hands of the sheriff of a sum named in the order, some of 
those persons, whose names are on the panel for the trial of the 
issue, are nominated by him to visit the place, at an appointed 
time, under his conduct (/). There they are shown over it by two 

(u) Comparo titles ExBOUToiis and Administrators, Vol. XIV., p. 176; 
Husband and Wife, Vol. XVL, pp. 628, 641, If the jury have been sum- 
moned, either party (with the sanction of the judge) is ';n titled to have the veidict 
of the jury, even although the other party may consent to judgment [Samtuay y. 
Winch (1893), 9 T. L. B. 652, qualifying Twycrosa y. Grant (l877), 2 C. P. D. 469, 
476, 0. A.). For trial by jury in the High Court, see E. S. 0. Ord. 36, rr. 2, 9. 

S See p. 269, post 

Common Law Procedure Act, 1862 (16 & 10 Viet. o. 76), ss. 100, 107 ; 
Juries Act, 1870 (33 & 34 Viet. c. 77), s. 16 ; see also It, y. Edmonds (1821), 4 
B. & Aid. 471, 479 ; R, y. Dowling (1848), 3 Cox, C. C. 609, 

(6) Because trial now generally follows arraignment, except in the High Court 
((}riminal Procedure Act, 1861 (14 & 16 Viet. c. 100), s. 27). 

(c) Together with a copy of the indictment (Treason Act, 1708 (7 Anne, o. 21), 
s. 14). 

(d) Juries Act, 1826 (6 Qeo. 4, c. 50), s. 21 ; see also title Criminal Law 
AND Pbocedube, Vol. IX., pp. 369, d $fg, ; and as to these offences, see t6id., 
pp. 460 d 614 ei 736. 

(e) Inclumng a master at chambers (B. S. 0., Ord. 64, r. 12), a district 
registrar (t6td., Ord. 36, r. 6), and, in criminal matters, the derk of assize, or 
clerk of the peace acting as dele^te of the judge, or justices in quarter 
sessions. The application may be made Ex parte under B. S. C., Ord. 60, r. 6, 
where the consent of the other side has been obtained (Pickard y. Oreai Northern 
O),, [1883] W.N. 194). 

(/) T^ court cannot, howeyer, eyen by consent, order a yiew in one county 
by the sheriff of another, nor can a jury be compelled to p out of their own 
county to yiew {Medine y, Dunrawn {Lord) (1846), 9 Jur. 690; BUdf v. 
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persons mentioned in the order, called “ showers,” one nominate 
by eiich parly, and, upon the conclusion of the view, the sheriff 
certifies that it has been had, and returns the names of the viewers 
to the proper ofScer of the court, that they may be called upon 
-the jury sworn to try the issue in question (g). 

601. A jury may be taken to view a place in question after the 
commencement of the trial, and even after the summing-up of the 
judge in a criminal issue, but care is taken that irregular com- 
munications are not made to them while viewing (A). 

Sub-Sect. 4 .--CaUiug the Jury, 

602. Upon the coming on of the issue for trial, the persons first 
called into the box to form the jury are those (if any) who have 
viewed (a\ and thereafter : 

(i.) Upon the trial of criminal issues, persons whose names are 
on the panel returned by the sheriff, called in the order or manner 
customary in the court (h) ; 

(ii.) Upon the trial of civil causes, those whose names are written 
on the cards in the manner before mentioned, and drawn indis- 
criminately from a box (c). 

Sub-Sect. 6 ,— -Challenging, 

603. Upon a full body of twelve persons being assembled in the 
box the right of challenge arises (d). Challenge is of two kinds ; 

(i.) Challenge to the array ; 

(ii.) Challenge to the polls ; 

and may be exercised by either party, including the Crown. 


Hobimm (1889;, 6 T. L. B. 31); see title Cuiminal Law and Paocedure, 
Vol. IX., pp. 3o0, 309. 

[g) Juries Act, 1823 (6 Qoo. 4, c. 30), s. 23; Common Law Procedure Act, 
1832 (Id & 16 Viet. c. 76), s. 114. It has been held good ground for a new trial 
that the viewors boiii^ engaged in another court, none of them could be called 
on the jury which tried the case {Kingston Union Ouardiane v. Landed Estate$ 
Co, (1873), 28 L. T. 644; see also title Criminal Law and Procedure, 
Vol. IX., p. 309). 

(A) K, V. Martin (1872), L. E. 1 C. C. B. 378; see, fmrther, title Criminal 
Law and Procedure, Vol. IX., p. 369. 

(a) Seo thotext, supra. They may, however, be cballenged (Anon, (1705), 6 
Mod. Bep. 211 ; see title Criminal Law and Procedure, Vol. IX., pp. 359 et seg, 

(3) The Criminal Code Hill Commission recommended that ballottiug for 
names, at prestmt only statutory on the trial of causes (see note (c), infra), 
should be extended to criminal trials. In practice it is largely resorts to. At 
the Central Criminal Court, at the commencement of each sessions, the names 
of persons summoned from the six districts mentioned at p. 238, ante, are put 
into as many different boxes or glasses, and are drawn out, an equal numW 
from each, to form v^ous juri^ who are told off between the courts. When 
a case of groat public interest is to be tried the jury is drawn specially from a 
large panel, os in the trial of the Mile End Guardians (August. 1908), where the 
names consisted of as many as three hundred. See also title Criminal Law 
AND PROCiEDURE, VoL IX., p. 359. 

(c) Juries Act, 1825 (6 Geo. 4, c, 50), s. 26 ; and see p. 240, ante. 

(d) Vicars r. Longhorn (1618), Hob, 235 ; A. v. Edmonds (1821), 4 B. A Aid. 
471, 478 ; Barrett v. Long (1851), 3 H. L. Cas, 395, 410. In Pryme v. Tiiehtnarsh 
(1842), 10 M. A W. 605, it was doubted whether jurors summoned to try a 
cause under the old writ of trial addressed to a sheriff could be challenged; 
and see p. 252, poet. No challenge is permissible on e writ of inquiry to 

- 1 dameges, 2 BolL Ahr. 660; Anon, (1703), 6Mod. B^. 4a,ptr Holt, O.J. ; 
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604. Challenge to the array is exception taken to the whole 
panel of persons returned by the sheriff or other summoning officer, 
by reason of matter personal to himself, and is commonly divided 
into two classes : 

(i.) Principal challenge, where the summoning officer is in a 
position inconsistent with indifference, as by being party to the 
action, or related to one of the parties, or as having impanelled 
certain persons at the request of one of the parlies, or as having 
an action pending against him by either party ; 

(ii.) Challenge for favour, where the position of the summoning 
officer is not necessarily inconsistent with indifference, but may be 
suspected. 

605. The distinction between the two is one of degree rather 
than of essence (e), but on the matters constituting cause of principal 
challenge being admitted, it is the duty of the court to quash tho 
array, and to order the coroner (/) (or if a similar challenge prevails 
against his jury, two elisors or electors nominated by itself (q ) ) to 
return a new panel. If the facts alleged are controverted, the 
court nominates two ‘‘ triers” (who may be persons summoned as 
Jurors) to ascertain them upon oath(/0, and if they do not consti- 
tute cause of principal challenge, to try further whether the array 
be impartial or favourable. On the challenge being on either 
ground upheld, the same result follows (i). 

and it was doubted whether there was right of challenge on an insue (involving 
less than £20) roinittcd to tho shcrilT for trial under tho Civil rroccdure 
Act, 18.13 (3 & 4 Will. 4, c. 42), e. 17 (now repoalod) [Pryme v. 'Pife/marsh 
(1842), 10 M. & W. 605). As a general rule jurors are not to bo challenged 
whore there is no issue joined between parties, and a fortiori whf?ro they are 
jurors of inquiry and preHcntmont only. Cuke montioiis writs to inquire of 
waste aud de liroprieiat^ jfrohanda as exceptions to the nilo (Co. hitt. 15H b), and 
bo this well or ill founded, it is conceived that if tho sheriff or other ofiicor 
taking lhf3 inquest aciept jurors not properly qualified, the fact would be 
ground for quashing the proceeding. 8oo also l>uiicoin)>. Trials j>or l^iis, e. 9. 

(6) A.f/., it is a principal challenge if tho sheriff is of kin or aflinity to one of 
the parties, but to the favour if there is aflinity Initwoen tho shorilT’K son and a 
party’s daughter (Co. Litt 156a). The Juries Procedure (Ireland) Act, 1876 
(39 & 40 Viet. c. 78), 8. 17, which was eTnlK)died in the bill prepared by the 
Ci'iminal Code llill Commission of 1878, limits the causes of challenge to the 
array to partiality, fraud, and wilful misconduct. 

(/) n, V. Dolby (1823), 2 B. & C. 104. 

(r/) They are sworn for the puqioso {ibid.). Against them and their array no 
objection can be maintained (Co. Litt. 158 a. ; 3 Bl. Com. 355). For tho same 
reason there can be no challenge to the array of a jury summonod by the 
Master of the Crown Office (ff. v. Edmonds (1821), 4 B. & Aid. 471, 474). 

(A) The person challenging the array, as also the challenger of a poll, must 

S ’ve priind Jacie evidence of cause (/i. v. Savage (1821), 1 Mood. C. C. 51 ; R, v. 
lights (1843), 1 Car. & Kir. 235). 

(t) Co. Litt. 156 a ; for tho quashing of an array upon a successful 
challenge is matter of right, and not of the court’s discretion {!i. v. Edmowis, 
at p. 473). It is doubtful whether tho array can be challengr^d for favour 
wlwre the Crown is a party (Go. Litt. 156 a) ; and see title Oki&xInal Law 
AND PfiOCEDUiiE, Vol. IX., pp. 359 ft stq. It hoR been laid down (Co. Litt 
156 a) that the detormination of a principal challenge is for tho c/nirt, 
and of a challenge to the favour for triers. The ruin os thus baldly stated 
is unsatisfactory. If certain facts ore not in dispute tbo court is entitled 
and ought to draw from them inferences which necessarily follow (as did 
CoLBBiDOX, J., in SL v. Swain (1838), 2 Mood, ft B. Ii2, where the jurors 
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I! both parlies challenge the array, it rotist be quashed (ft). 

606. The array of a tales (i) may be challenged in the same way 
as a principal array (m), and a party is not precluded from doing so 
by the fact that he had pra;ped a tales (n). The array of the tales 
is not tried until after the principal, nor by the same triers, if they 
have quashed the latter. If the plaintiff challenges the array 
of the principal panel, and the defendant that of the tales, then 
one of the principal and one of the tales act as triers of both 
arrays (o). 

607. A challenge to the array must be made promptly (p), 
must be in writing, and must contain every cause of objection (q). 
Every cause of challenge, whether to the array or to the polls, 
ought to be propounded in such a way that the opposite party may 
have an opportunity of controverting the facts alleged (r), and of 
appealing from a decision of the court (s). 

608. A challenge to the array in open court may be anticipated, 
and failure by the party intending to challenge to make such 
previous application may be visited by an adverse order as to 


ohallonged being examined upon the voir dire (see p. 251, post) admitted 
the matters complained of). Apparently the existence of yurious sots of 
oircuinstancos had been ruled by the courts from time to time to bo good 
ground of challenge, and these rulings left no discretion when similar facts arose, 
(^e a list in **The Complete Juryman,” a book published in 1752 after the 
passing of stat. (17J0} 3 Geo. 2, c. 25). This view is borne out by the recognition 
of principal challenge by the legislature, which has enacted, e.f/., in the Juries 
Act, 1825 (6 Qeo. 4, c. 50), s. 50, that certain want of qualification in a person 
impanelled shall, if found, bo taken as a principal challenge, i.e., as something 
which ipso facto will necessitate his leaving the box. On the other hand, 5 
different inferences conld reasonably be drawn fi'om the same facts, it would be 

S r to leave the matter to triers, and this, one may imagine, was the origin of 
ugo to the favour and the traditional method of adjudicating upon it. 

(k) Co. Litt. 156 a ; Duncomb, Trials per Pais, p. 9. 

(/) See p. 252, post 

(m) Jt, V. Dolby (1821), 1 Car. & Kir. 238 (where a challenge that the sheriff' 
was a subscriber to a society which was prosecuting was upheld). See, however, 
Leeson v. General Council of Medical Education and liegistration (1889), 43 Ch. D. 
866, C. A. 

(n) Vicars v. Langham (1618), Hob. 235. It is too late, however, to challenge 
the array after challenging the polls of the principal panel (Bro. Abr. tit. 
Challenge, pi. 140). As to calling a talcs, soe p. 252, }mt 

(o) Co. Litt. 158 a ; Denhaxod'sCase (1612), 10 Co. Hep. 102 h, 104, 105. 

(p) If possible before the jury is sworn. In Br unskill v. Giles (1832), 9 
Bing. 13, the court would not entertain an application for a new trial where 
the applicant’s affidavit did not state that the facts relied on had come to his 
knowledge since the hearing. In Ma»m v. Vickery (1804), 1 Smith, K. B. 304, 
and Briggs v. Sowton (1840), 4 Jur. 1014, the fact that the under-sheriff, who 
presided, was attorney to one of the parties was held no ground for a new 
trial; see further v. Giles, supra; Pryme v. Titchmareh (1842), 

10 M. AW. 605. ' ' 

ig) A challenge to the array once tried there cannot be challenge tor another 
cause. For form of challenge to the array, see R, v. Dtdby, supra ; and soe, 
farther, title Criuikal Ij4W akd Procedure, Vol. IX., p. 360. 

(r) In O'Brien v. B, (1849), 2 H. L. Cas. 465, 469, a challenge to the array was 
followed by a plea, a replication, and a rejoinder. 

(•) if, V. Edmonds (1821), 4 B. & Aid. 471, 474. It was necessary to propound 
a challenge in such a way that it might be put on the record, and whoa that 
wia dene a writ of error would lie. 



Juries. 


costs (0, by an application undep the order for directions (a) that 
for cause stated in the summons the coroner or elisors summon the 
jury or that the venue be changed (6). 

609. It is not a ground of challenge to the array that the jury 
has been summoned from an improperly compiled jurors' book (r). 

A challenge to the array of a special jury struck according to the 
old practice (d) cannot be maintained (e). 
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610. Challenge to the polls is exception taken to individual Challenge to 
members of a jury before they are sworn (/), and may be : polls. 

(i.) Peremptory; or 
(ii.) For cause. 


611. Challenge peremptory and without cause exists only, as Peremptory 
of right, in cases of trejison and felony (ff), and then only in favour o^iy in cases 
of a prisoner standing upon his deliverance (/t). £eiSny**^“ 

A peremptory challenge, once exercised, cannot be withdrawn in 
order to be exercised against another juror (t). But it seems that a 
defendant who has challenged for cause, which has been disallowed, 
may challenge the same person peremptorily (/c). 


612. The Crown may challenge for cause only (1), But the Position of 
Crown may direct any person whose name is called to “ stand Crown. 


(f) Which are now entirely in the discretion of tho judge (B. 8. 0., Ord. 65, r. 1). 

la) n. S, C.. Ord. 30, r. o. 

(6) Since jury panels at county assizes and on trials in the High Court have 
been open to iiinpection, challenges to tho array have become almost unknown, 

(c) J{. V, iiurke (1867), 10 Cox, C. 0. 619; see also Q Connell v. if. (1844), 11 
Cl. & Fin. 155, 247, II. L. ^ ^ 

((/) See p. 2(i\tpo8t. 

(e) For the party desirous of challenging could have had his challon?e before 
{R. V. SuUoh (1828), 8 B. & C. 417, per Lord Tenterdes, C.J., at p. 419). But 
the Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), s. 108, and the 
Juri«*8 Act, 1870 (33 & 34 Viet. c. 77), s. 16, in enacting that a general panel 
shoul 1 be returned for the trial of all special jury causes, conferred a right of 
challenge. 

(/) IL V. Frost (1839), 9 0. & P. 129, 137, and It. v. Oiorfjdli (1862), 4 P. & P. 
546, following tho opinion expressed in Iloprstill TyndaVe Case (1633), Cro. Car. 
291, and 2 Hawk. P. C., 8th ed., c. 43, s. 1. S<i, when it was discovered after the 
opening of the case that the prisoner hud a relative on the jury, no exception 
could oe taken (ii. v. Wardle (1842), Car. & M. 647), Challenge, however, has 
been allowed up to the time the prisoner has been given in charge (ii. v. Flint 
(1848), 3 Cox, (5. C. 66). 

iy) Cray v. ii. (1844), 11 a & Pin. 427, H. L. 

(h) Creed v. Fisher (1854), 9 Exch. 472. It would seem to follow that no 
peremptory challenge can be allowed upon a collateral issue, e,g., as to whether 
the person arraigned has been previously convicted (ii. v. Itadchffe (1746), 1 
Wm. B1 3, 6). As to the number of challenges allowed, see title Criminal Law 
AND pRoepuRE, Vol. IX., pp. 360, .361. Any peremptory challenge beyond 
th(^ permitted by law is void, and the trial will proceed as if it had not Mn 
made (Criminal Law Act, 1827 (7 & 8 Geo. 4, c. 28), s. 3). 

(t) ii. V. Parry (1837), 7 C. & P. 836. 

[k) See, however, Pitzherbert, Grand Abridgment, tit. Challenge, iSO. But 
after challenge for not being on the jurors' bo<^ for current year had been 
disallowed, a ])eromptory challenge was admitted in Mulcaht/ v. li. (1868), L. B. 

3 U. L. 306, 309 ; see olso Co. Litt. 158 a, and 2 Hawk. P. C., 8th ed., c. 43, 
s. 10. 

(i) Juries Act, 1825 (6 Geo. 4, c. 58), s. 29. Tho right of tho Crown to 
peremptory challenge was abolished by stat. (1305) 33 Edw. 1 ; see also 




m 


Juries. 


Bbot. 8. 

Juries of 
Issue and 
Assessment. 

Challenge for 
cause. 


Olassiflcation: 


(1.) Proffter 

Jumorii 

Tupeetum, 



(ill.) Propter 
effretum. 


by” (m) until the panel has been cjalled over and exliausted (n), and 
will not be put to assign cause until it; appears that there will 
not be a full jury without recourse to such person. 

613. The right to challenge for cause is unlimited and may 
be exercised by a prisoner without stint after his peremptory 
challenges are exhausted (o). He is bound, however, to conclude 
his challenges, whether peremptory or for cause, before the Crown 
can be required to justify its challenges (a). In civil causes, 
whichever party first challenges must justify every challenge before 
the other party can be required to do so (b). 

614. Challenge for cause is generally divided into four 
classes (c) : — 

(i.) Vropicr honons respcctnm^ — where a peer of Parliament is 
BUinmonod {d). 

(ii.) Propter defecUm, — where the person called does not possess 
the necessary qualilieations (t»). 

(iii.) Propter affectum, — as the whole array may be challenged, if 
impanelled by an iinindifferent person, so bias, necessary or 
Biispoctod on the part of an individual member of the jury, is 
ground for challenge (/). As in the former case, the challenge is 


Manadl v. /?. (18o7), 8 E. & B. 70, 71, Ex. Ch. ; and seo, further, title 
CinMi.NAL Law and PuocEnnn Vol. IX., p. 3C1. 

2 Halo, P. C. 271 ; 2 Hawk. P. 0., 8th cd., c. 43, s. 3 ; It. v. Geach (1840), 9 
0. & 1*. 499. As may also au indivitluul who prosccute.s in the iiaino of tho Crown 
{It. V. M*Gowan (ISoS), C. 0. II., cited in it. v. M'Cariie (18o9). 11 1. C. L, E. 
188, 207). It has boon held that tho privilege extends to prisoners, but on a 
ro-culliug thoy can only chullcngo for cause (7^. v. lilaL’eman (1850), 3 Car. &Kir. 
97 ; and see 2 Hawk. P. C„ 8th ed., c. 43, bs. 4, 10). 

(n) Which will not bo until every projicr attempt has been made to secure the 
presence of those on tho panel whoso duty it is to attend {It, v. Utakeimn, 
iupra, per CocKUUiiN, C.J., at p. 104\ Thus, if twelve jurors whose names are 
on tho panel are discharged in another case, and become available, tibe Crown 
may nxtuire their names to be called before recourse is again had to those who 
have been ordered to *' stand by.” 

(o) Ji. v. Gearh, aupra, 

(а) 2 Hawk. P. C., 8th ed., c. 43, s. 3. 

(б) Huucomb, Trials per Pais, c. 9, whore times of challenge are exhaustively 
de^t with. 

a Co. litt., 156 b. 

It is stated by the authorities that a poor, when called, may challenge 
himself, or be cballenged by either party (Co. litt, 156 b ; 3 Bl. Com. 361 ; 2 
Hawk. P, C., 8th ed., c. 43, s. 1 1, the latter, however, adding “ gucere ”). But if 
he 1^ allowed his name to got into the jurors* book, it would seem from the 
Juries Act, 1870 (33 & 34 Viet. c. 77), s. 12, that he cannot afterwards claim 
exemption. Nor does it apjiear on what principle either of the parties can 
challenge him, unless it bo that he is the ** peer ** of neither. At the same time 
there is authority for a juror challenging himself (JS. v. CooJk fl696). 13 Stats 
Tr. 311, 316, 317). 

(s) The fact of being over sixty years of age is not, however, a personal dis- 
quaUfioation so m to ^ ground for challenge (Mulcahy v. R, (1868), L. U. 3 H. L. 
306). A disqualification not discovered until after ver^ct would not be ground 
for new trial (Peermaau y. (1845), 9 Jur. 491) ; see p. 229, ojjfe. 

( /) Some primS facie evidence of bias must be given before the person 
chaUen^ con be examined on the voir dire {E. v. Dowling (1848), 3 Cox, C. C. 
509). As to examination upon the voir dire, see p. 251, post. In E. y. Nichdaon 
(1840), 4 Jur. 558, the court expressed the view that the defendant shoiEd 



Juki Eg. 


251 


principal or to the favour (g\ and, if resisted, is tried in the same 
way, the triers being preferably the jurors who have already been 
sworn (/t). 

(iv.) Pro'pter delicttim , — as where a person offering liimself as a 
juror has committed some crime or misdemeanour that affects his 
credit, and renders him infamous. 

616. A person challenged may and ought to be examined upon 
oath as to the matters alleged concerning him (0> though not as 
to whether he has expressed an opinion unfavourable to one of tlie 
parties p), or if the cause of challenge touch his dishonour or 
discredit (k). 

616. Persons called upon to serve as tales-men ” (Z), and jurors 
specially struck under the old system, are subject to challenge in 


furnishod with tho names of the members of a society wliich was instituting tlie 
prosecution with a view to cholleiigo if any appeared on tho jury. Political bioa 
by an inhabitant of a town upon a trial for riot orisini; there has boon hold 
ground for allowing a challenge (y?. V. (1838), 2 Mcuxl. & R. 112). On 

the other hand, cballeiigos have been disallowed whoro tho juror challenged 
did not, in other trials, find a vetdict for the Crown (t^airdon*8 Cane (1838), 2 
Lew. 0, 0. 117); where, in an action to recover a penalty for bribery at an 
election, the juror was tenant of a nobleman whoso brother hu(n)conciin(li(late, 
and in a similar action arising out of the same election had been foreiaun of a jury 
which had returned a verdict {Marsh v. Cojujmk (1810), 9 0. & P. 480); whero 
the juror had been a client of tho prisoner (an attorney), and had visited liiin in 
gaol {li, V. Qeach (1840), 9 0. & P. 499) ; whero tho juror was a director of an 
insurance company, in a caso to which an insurance company was a party, 
unless his office had granted a policy to one of tho parties (Vraij/ v. Fern (1811), 
Car. & M. 43) ; and where a juror had shown dissutisfuction with the law us laid 
down by the judge in favour of the party challenging in a previous caso {hurse 
V. Royers (1860), 2 P. & P. 137). A fortiori, a verdict will not bo sot aside on the 
ground tnat one of the paities was on iutimuto terms with a juror {Oniovs v. 
Nauh (1819), 7 Price 203); or that a juror was shareholder in a defendant 
company (irt7/ta?n« v. Gr&d Western Rail. Co, (18f>8), 3 II. & N. 8691. In 
Bailey v. Macaulay (1849), 13 Q. B. 815, a new trial was, however, granted upon 
terms, where a juror was a follow cominittoe-man of one of the parties. 

{g) If the person coiled is of kindred or godparent to a parly ; hais been his 
counsel or servant; has oaten or drunk at his charge; has indicted him or 
returned a verdict on a similar cause or matter; has land doi)on(ling upon 
the title about to be tried ; bas been nominated by either party as his arbitrator ; 
has had litigation with either, which impliod malice or displousuro— all these 
circumstances would be ground for principal challenge, li, on the other hand, 
the litigation had not entailed angry feeling, or if the proposed juror had been 
nominated, not os arbitrator, but as a commissioner to examine vritnosHOs, it 
would be challenge to Uie favour. The above are some of the tine distinctions 
drawn by Coke (Co. Litt., 157 a, b). 

(5} If challenge has been to tiie first juror called, and two triors have been 
nominated by the court, upon the cnallenge being disallowed, the person 
objected to is sworn and added to the triers, and upon a second challenge being 
dimllowed, the oi^nal triers are discharge and their places taken by tho two 
persons so found indifferent. 

(t) Juries Act, 1825 (6 Geo. 4, c. 50), s. 50; Anm. (undated), 1 .oalk. 153; 
this is called examination upon the votr dire. 

/ n _ 1- /iom\ ^ A. AU ..Tt 


if) R. V. Edmonds (1821), ‘4 B. & Aid. 471, 490. 
(k) Ca Litf ' “ * “ * 


• Litt. 168 b;' A V. Coo* (16»6), 13 State Tr. 311, 334; It. r. Maiiin 
(1848), 6 State Tr. (r. B.} 926. The court refuaed to let a juror be asked 
whether he belongea to an association for prosecuting frauds upon tradesmen 
(ff. T. SUmart (1845), 1 Cox, C. C. 174). 

(/) Soe p. 252, post. 
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the Bame way as if they had been summoned in the ordinary 
manner (m;. 

617. It is the duty of the jnd^e on the trial of a criminal issue, 
even without challenge by the Crown or on behalf of the prisoner, 
to refuse to allow to be sworn any juror who from physical or 
mental infirmity, temporary or permanent, is incapable of duly 
attending to the evidence (n). 

618. The improper disallowance of a challenge renders the 
subsequent proceedings before the jury absolutely void, and it is 
not within the province of the appellate court to consider whether 
the person complaining has been prejudiced, and to exercise a dis- 
cretion as to granting a new trial (o). 

619. If a party entitled to challenge omits, by ignorance of the 
facts entitling him thereto, to exercise the right at the proper time, 
a new trial may, if the court thinks fit, be had (p). 

Sub-Seot. 6 . — Making up the Numbers, 

620. When by reason of the persons summoned to attend not 
appearing, or of the number of those appearing being reduced by 
successful challenge or other cause, there is or there appears likely 
to be an insufficient number of jurors to discharge the duties 
devolving upon them, the court may : 

(i.) Cause any deficiency on the special jury panel to be made up 
out of the common jury panel iq), or any deficiency on the common 
jury panel to be made up out of the special jury panel (r) ; 

(ii.) At the request of any interested party (s), command the 


(m) Juries Act, 1825 (6 Geo. 4, c. 50), s. 37 (tales-men) ; Ji. v. Casey (1877), 13 
Cox, 0. 0. 645; Ji. v. Parndl (1880), 14 Cox, C. C. 505 (jurors specially 
struck). 

(n) Mansell v. R. (1857), 8 E. & B. 64, 81, 109, Ex. Ch. This duty continues 
througliout the trial, and the exercise of it may bo ground for discharging a 
jury without giving a verdict. Wills, J., at the Wells Summer Assizes in 1902, 
discharged a juror who received news in the middle of a case that his farm was 
on fire, and commenced the trial de although tho man could not leave the 
town for three hours, and it was obvious the case would be concluded by that 
time. 

(o) R. V. Edmonds (1821), 4 B. & Aid. 471, per Abbott, C.J., at p. 473. 

(p) See Baylis ▼. Lucas (1774), 1 Cowp. 112 (where the array might have 
been quashed) ; B. v. Tremearne (1826), 5 B. & C. 254 (where an unqualified 
tales-man baa been sworn and served). See, however, Co. Litt. 15 m a; R. v. 
Shepftard (1773), 1 I^each, 101, 0. C. IL ; Falmouth (Earl) v. Roberts (1842), 
9 M. d: W. 469 ; and pp. 246 ef seq.^ ante. 

iq] Juries Act, 1825 (6 Geo. 4, c. 50), s. 37. 

(r) Juries Act, 1870 (33 & 34 Yict. c. 771, s. 19 (2). The common law pmctioe 
of taking mere bystanders had been prohibited oy stat. (1696) 7 & 8 Will. 3, 
0. 32, s. 3 (E. ▼. MUl (1825). 1 0. d P. 667, per Garrow, B.). 

(a) Including the Crown (Juries Act. 1 >25 (6 Geo. 4, c. 50), s 37), which must 
be signified by the warrant of the Attoniey>General (Short and Mellor, 
Fraouce of the Crown Office, 2nd ed., p. 115). The warrant of the Attoriiey- 
Qaneral has not, however, always been deemed necessary, nor is it when ns 
neieoniJly (as distingnished from the Crown) is a party (A.-G. v. Parsons (1N36), 
8M. A W. 23). 8oe oases referred to in Archbolo, Criminal Pleading, 23rd ed., 
9.206. 
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sheriff to add and annex to existing panels the names of any persons 
there present or to be found (<i) ; 

(iii.) In the exercise of its inherent power, order the return by the 
sheriff of a new or enlarged panel of jurors ({)). 

Bub-Seot. I.Swearing and Giving in Charge* 


Sect. 8. 
Juries 01 
Issue and 
Assessment 

Boturn of 
new panel. 


621. On the conclusion of the challenges, the twelve men in Swearing tha 
the box, or if there have been no challenges, the twelve first called 
into the box, are sworn to try the issues joined between the parties, 
and the cards with their names are kept apart until they have 
given a verdict or been discharged. From the names left in the 
box or remaining on the panel further juries are called in the same 
way if occasion requires, and on any jury giving a verdict or 
being discharged, the cards are returned into the box for further 
use (c). 

On trials for treason and felony, every member of a jury is Trials for 
sworn separately (c/), and the prisoner is formally given into their 
charge, to inquire whether he be guilty or not, and to hearken to 
the evidence.** Until he is so given in charge there is no necessity 
or right that he should be tried by the men already sworn (e). 

On the trial of all other issues the jury may be sworn together, Jn other 
three or four persons joining in the holding of a book. But where 
the words of the oath are repeated (/), or a solemn ailirmation 


(a) ** Able men of the county present” The words would seem to point to 
persons whose names are or might be in the jurors* book. But in practice it is 
not unusual to requisition any person, whatever his residence or quulillcaiion. 
It is to lie observed that a ttiUa de cirvnmatantihua cannot be had at a trial at 
bar which is a trial at common law (Hunt v. UoUi$ (ICdS), 2 Sid. 77 ; Laybum 
V. Crisp (183s), 8 0. & P. 307, 3981 j and that a custom to try by tales de cm rim- 
etantibus in an inferior court is baa, because such would admit of trial by pf^rsons 
“both prolligjite and unlit” (Uasety v. Basely fl647), Sty. IG; Ball v. Knight 
(1731), Fitz-G. 274). As the term implies, a tales con only be had where there 
are qnaUs, i.e., where one or more of those summoned have appeared (2 Hawk. 
P. C., 8th ed.. c. 41, s. 14). 

(b) Juries Act, ]82o (6 Qeo. 4, c. 50),e. 20; County Common Juries Act, 
1910 (10 Kdw. 7 A 1 Geo. 5, c. 17), s. 1. In B. v. Cropjter (1837), 2 Mood. 
C. C. 18, C. C. R., s judgo of assize, having discharged a jury upon disagree- 
ment on a Saturday night, ordered the sheriff to return a new panel of seventy- 
two on the Monday morning : hold, that he was within his powers although it 
was objected that no more than forty- eight should have been summoned. 


(c) At any rate on the trial of causes (Juries 
Junes Act, 1870 (33 & 34 Viet. c. 77), s. 16). 


Act, 1825 (6 Geo. 4, o. 60), s. 26 ; 


(d) The prisoner is expressly warned of his right of challenge. “ Those good 
men whose names you s^U hear called and do appear are the jury who are to 
pass between our sovereign lord the King and you upon your trial. If there- 
fore you would challeiigo them or any of them your time is as they come U> the 
book to ^ sworn, and before they are sworn, and you shall be heard.” In 
ancient times a folio Bible was placed upon a stand in view of the prisoner, and 
each member of the jury after nis name was called approached it to lay his 
hand upon it, at which moment the prisoner had a full view of him (it. v. 
Melhr (1858), Dears. A B. 408, 470, C. C. B.); and see, further, title Chimixal 
Law axd Procedure, Vol. IX., p. 362. 

(r) So that where on a trial for murder a juror, after being swoni, but 
bttore the prisoner had been given in charge, stated that he had conscien- 
tious scranles against capital punishment, he was discharged {Mansell y. IL 


warned of his right of challenge. 


tiouB scruples against capital punisament, tie was discharged {Ma 
(1857), 8 £. A B. 54, 79, Ex. Oh.) ; and see p. 250, ante. 

(/) As is generally now the case under the Oaths Act, 1909 (9 £d^ 
s. 2 ; see title Evidence, YoL XUl., pp. 590 ef sej. 


. 7,a39), 
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made (//), it is more convenient that this be done by each member 
of the jury separately (h). 

622. If a pers m whose name is not on the panel answers to a 
name called, and is sworn and serves on a jury, the proceedings 
taken before such jury may be set aside, whether the mistake be 
discovered before or after verdict, but the court will be slow to 
interfere with a verdict in the absence of a substantial miscarriage 
of justice, even though the Crown or a prisoner may have been 
unable to exercise a right of challenge (i). 

Sub-Sect. 8. — Conduct during the Hearing, 

623. If a juror dies or is taken ill beyond the hope of speedy 
recovery, a fresh jury must be sworn (k). 

624. If, after being sworn, jurors, or any one of them, are 
guilty of misconduct, and in particular, if they separate without the 
leave of the court (/); eat or drink before verdict at the expense 
of one of the parties (m); hold communication with any person, 


(</) Under the Uatlia Act, 1SS8 (ol k .)2 Viet. c. 40), 8. 1. A porson is entitled 
to iio sworn in any way which ho declares binding on his conscience (Miller v. 
Salomtme (1852), 7 Kxch. 475, 534, ooG,per Aldeiison, 11., and Pollock, C.B.). 

(A) It is no objection that jurors have been sworn as for ftdony when they 
are to try a inisdoriuanour (H, v. Turner (1900), 2G T. L. K. 112, 0. 0. A.); soe 
also title* CuiMiNAL Imw and Procedubb, yol. IX., p. 302. 

(t) If the mistake bo discovered before vonlict, the jury should be discharged, 
and the trial commenced de novo (Doveg v. Hobson (1816), 6 Taunt. 460 ; A/e d. 
Aahburnham (Earl) v. Michael (1851), 16 Q. B. 620; IL v. PAiA'na (1868), 11 
Cox, 0. 0. 142) ; and, even after verdict, the judge, on discovering that a person 
not called had served, has refused to give judgment and ordered the prisoner to be 
tried on another indictment (/f. v. Metcalfe & t^hiUr (^1848), 3 Cox, C. C. 220). On 
the question of ordering a now trial after verdict and judgment judicial opinion 
has varied. It was refused in Wray v. Thorn (17^4), VVillos, 488, where a 
Christian name appeared on the panel as Uenry instead of llarry ; in Dickenson 
T. Dlake (1772), 7 Bro. Pari.. Cas. 177, where a person summoned under a 
wrong name hod not boon allowed to serve ; in Hill v. Yates (1610), 12 East, 
229, where a son had taken his father’s place; and in Falmouth (Earl) v. 
ItoherU (1842), 9 M. & W. 469, in similar circumstances. However, in 
Norman v. Boimont (1744), Willes, 484, a now trial was ordered; and in It, v. 
Trcmearne (1826), SB. & C, 254 (approved by Lord Campbell, O.J., in R. v. 
MeUor (1858), lioors. & B. 46$, C. C. B.), Hill y, Yates^ supra, was dis* 
approved. In R, v. MeUor, supra, a new trial was only refused (the judges 
being emially divided) by two holding that the court (which was a specially 
constituted one for Crown Cases Beserved) had no juris^liction. The result of 
R, y, MeUor, supra, was, however, followed in TTeWs v. Coiper (1874). 30 L. T. 
721, and in R. v, RdhwUl (1895), mentioned in Ez parte Morris (1907), 72 
J. P. 5, whore a son of eighteen having taken the place of his father on a jury 
which had convicted, a divisional court discharged a rule which had Imn 
obtained for a certiorari to bring up and quash the vertlict. 

(1?) The convenient practice, wherever a retrial is desirable by reason of the 
default of single mem^rs of ^e jury. Is to call as mai^ as ore left of the old 
jury on to the new one (R, y, Deere (1643), 2 Mood. & B. 472 ; H v. Lawrence 
(1909), 25 T. L. B. 374). But even so the challenges (see p. 246, ante) may 
had anew, including in cases of treason and felony the peremptory challenges 
(see p. 249, ante) of the prisoner (/?. v. A'’rfiturd*(l812), Buss. & By. 224, C. C. B.). 

a Uugh^ V. Dudd (1840), 8 l>owl. 315 (a juror left the court during a hearing 
re the sherifP, ana returned with cigars ; ho had been scon talaing to &e 
plaintiff’s attorney in an adjoining public-house) ; R, v. irard (1867), 17 L. T. 
220, 0. 0. B. (a juror left the court-house without leave after b^g sworn). 

(m) To eat and drink at his own expense without the leaveof court might 
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or receive evidence, oral or documentary, out of court («) ; or 
determine their verdict by lofc(o); the jury may be discharged, or 
a new trial ordered, and such conduct will be more strictly 
scrutinised when it occurs after the summing-up and during the 
consideration of the verdict (p). 

625. The mere expression of an opinion by a jury at an early 
stnge of a case is not in itself such misconduct as would justify any 
person in refusing to submit his case to that tribunal, but if the 
jury do not honestly and judicially approach the question before 
them, a new trial may be ordered (q). 

626. On the trial of any issue (r), civil or criminal, a juror may 

be miBCuiiduct of a kind which would bo visited by fino (Co. Jatt. C27 b) ; but 
a new trial will rarely bo ordered if tho dolivory of food has not been by oiio of 
the parties, and has not turned the event of the trial {Everett v. ioup/Zi (ls;W), 

1 Nev. & M. (ic. B.) 530 ; see, however, Cookney v. Haynes (1858), 27 L. J. (ex.) 
371, whore Pollock, O.B., ordered a new tiial). The maintenance of a jury 
suinmoued to assess the value of property under a private Act was often 
pr«>vided for in the Act {Forster v. Taylor (1811), 3 Camp. *19). 

(n) Co. Litt. 227 b ; 2 Roll. Abr. 686. The deputy chairman of tho London 
Sessions recently discliarpied a jury because a woman had spoken to one of 
their number during the adjournment {It. v. Shepherd (lUlO), 74 J. P. (Journal) 
605). The jury may, however, act upon their goueral knowledge and look at 
documents of a public character when such are sent to them by or with the 
ajn roval of tho court ( Vicary v. Farthiuy (1595), Cro, Lliz. 41 1 ; Graves v. Short 
(1598), Cro. lilis!. 616). 

{o) Hale y. Cove ^1125) t 1 Stra. 042. Where the court was satisfied with the 
verdict, albeit arrived at by lot, a new trial was not onhutal {Trior v. Fowere 
(16(}4), 1 Kol). 811) Tho fact cannot bo proved by the evidence of tho jurors 
theiiiselvos (laific v. Ihlaval (1785), 1 Term Rep. 11 ; Straker v. Graham (1839), 
4 M. & W. 721 ; Quinlane v. Marnane (1885), 18 L. U. Ir. 53, C. A.), partly 
bocuuse it would bo tho admission of a great misdemeanour, and puitly becausa 
otherwise no verdict would be fuifo. It is. however, laid down by Hale (2 linlo, 
P. C. (Do^dierty’s ed., 1800), 299), that if jurors state they are agreed, they may 
be examined by the polls to see if they really are so, and if not, lined ; 
compare Bac. Abr. tit. Juries fO.), p. 578. 

( p) This iippcars to l)o tiie efTcot of tho cases above cited, and of tho Juries 
Detention Act, 1897 (00 & 61 Viet c, 18). Chitty, Criminal Practice, Vol. I., 
527, draws a distinction between the conduct of jurors when at tho bur, and 
when they have left it But tho court will have regard to all the ciicuinstancos 
before it nuts tho parties to tho ox^ionse of u new trial {It. v. Kmuear (1819), 

2 B. & Aid. 462; Morrie v. Vivian (1812), 10 M. & W. 137; Salley v. Stephens 
(1862), 7 L. T. 274 (where the court refused to disturb a verdict when, the 
day after it was given, the foreman wrote to the successful party on behalf of 
himself and his fellow jurors asking for a remittance). 

ff/) Campbell V. Hackney Furnishing Co. (1906), 22 T. L. R. 318. Or the 
judge may himself discharge the jury and begin the trial afresh {It. v. Kirke 
(1909), 43 I. L. T. 130). Tho mere fact that a juror is on intimate terns with 
one of the p?iitif« is no ground for setting aside a verdict {Onions v. Naish (1819), 
7 Price, 203). There must be some positive and irregular expression of opinion 
^madge v. Ityau (1832), 9 Bing. 333 ; Allum v. liouUbee (1854), 9 Exch. 738). 
On this principle the court will order a new trial, if tbe sum awarded for 
damages has evidently resulted from oompromiso {Hall v. Foyser (1845), 13 
M. & W. 600; Kelly v. Sherlock (1866). L. B. 1 Q. B. 686, 693; Harrows y. 
London General Omntbus Co. (1894), 10 T. L. B. 298, C. Jl), 

(r) If there are several distinct issues to be tri^ in one action, the judge 
may, even without consent, accept tho verdict on any issue on which the jury 
can agree, and discharge them upon tho others, leaving the parties to take the 
undecided is^’ucs down to a now trial {Marsh v. Isaacs (1876), 45 L. J. (o. b.) 
505). He may also discharge them on any issue which he deems immatoiiul 
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be withdrawn by consent of the parties (s), and the court may in its 
absolute discretion discharge the jury at any time before verdict 
given (0. But a jury ought not to be discharged at the instance o! 
tlie prosecution for the purpose of obtaining evidence of which at 
the trial there has been a failure (a). 

627. Except upon trials for murder, treason, and treason felony, 
juries after being sworn may be permitted to separate (b) until 
they retire to consider their verdict (c), and at any time before 
giving a verdict they may be allowed the use of a fire when out 
of court, and reasonable refreshment to be provided at their own 
expense [d). 

628. It is laid down that a jury may give a verdict without 
testimony or against testimony when they themselves have cogni- 
zance of the facts (c). One juror, however, should not state his 
personal knowledge of facts privately to his colleagues, but should 
declare them openly in court upon his juror’s oath (/). 

{li. V. Johnson (ISiiO), Mad. & Bob. 1, II. L. ; Poivell y. Sounett (1826), 3 Bing. 
381, Ex. Ch.). 

(«) Kitdochi* Case (1746), Fost. 16, 22, 27. When a jury has been dischai-ged 
it will be assumed that the discharge was by consent unless it appears to the 
contrary on the record v. Bennett (ls71), li. B. 5 II. L. 234). A civil 
action does not thereby coino to an end, and upon breach of the terms upon 
which the juror has been withdrawn tho court may pnxtcod to the trial thereof 
with the same or a fresh jury (Norhurn v. I/illntm (1870), L. 11. 5 C. P. 129; 
Thimas v. Extler Flying Post Co, (1887), 10 Q. B. I). 822). 

(<) This tho couii generally docs when satisfied that the jury will not agree 
on a verdict. As to criminal trials, see title Cjmminal Law and PBOCEDUitE, 
Vol. IX,, p. 370; Minris v. Davies (1828), 3 C. & P. 427 ; and see JL v. Charles- 
mrrth (1861), 1 B. & S. 4fi0. Tho discharge of a jury, unable to agree after a 
trial for felony, was the subjcxjt of further consideration in Winsor v. li. (1866), 

L. K. 1 Q. B. 289, 309, Ex. Ch., where it was laid down that tho discretion of 
the judge in ordering tho discharge was not open to review. 

(a) j8ce title Criminal Law and Procedure, Vol. IX., p. 370 ; R . v. Charles- 
worth, sujtra. Tlio mutter has, however, lately been before the Court of Criminal 
Ap()Oul, wliich held tho discretion of a chairman of sessions to 1)0 absolute, who, 
on the application of the Crown for an adjournment to secure the attendance of 
throe additional witnesses, after seven hud given their evidence for tho prosecu- 
tion, discharged the jury, and tried the case with a fresh one ten days later 
{It. V. Lrim, [1909] W. N. 12S, C. C. A.). 

(1») Juries Ilotentiou Act, 1897 (60 & 61 Viet. c. 18), s. 1. Even the rule that 
the jury must not separate diu'iug a trial for murder is subject to the 
quHlilication that upon an emorgeiKW, or whore it is necessary, a juror may 
leave his fellows {R. v. Vrippen, [1911] 1 K. B. 149, C. C. A.). 

(c) After retiring to consider their verdict, the jury are never permitted to 
seiairato, and until 1870 there was no statutory provision for ^eir being 
supplied with refreshments until verdict given. Medicine they might have 
under older of a doctor, but not sustenance {R, v. Newton (1849), 3 Gar. & Kir. 

, 

(d) Juries Act, 1870 (33 A 34 Viet. c. 77), s. 23. It is customary, however, 
to provide jurors who are not allowed to separate with lodging and refreshment 
at tho expense of the county. See title Criminal Law and Procedure, 
Vol. IX., p. 374. 

(e) Duncomb, Trials per Pais, c, 14, citing Plowden’s Commentaries 86. 

{/) B^ttnei V. Hartford Himdretl (IGoO), Sty. 233; Fitz-James v. Jdoys (1663), 
I Sid, 133 ; R. v. Rosser (1836), 7 C. & P. 648 ; Manley v. Shav» fl810), Car. & 

M. 361. Duncomb, Trius per Pais, c. 12, mentions a case of Duke v. Ventris 
(1636), in which a barrister, serving on the jury, had heard evidence in a 
ease tried twenty years previously, which went to show that a deed, in 
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Rub-Sect. ^.-—Giving a Vtrditi and Dit )harg$. Sect. 8. 

629. Juries in both civil and criminal matters may find general and 
or special verdicts. The former in criminal matters are findings jj^ggessment 
of “ guilty ” or not guilty and in civil causes are sbitements ^ — 

as to the party for whicli the juries find, with the amount of 
damages assessed (/0> if such finding is for the plaintiff, or the sum (^nVriii^or 
awarded if the issue is one of assessment solely (t). Special verdicts special, 
are findings of specific facts (/;), upon which it is the duty of the 
court to enter judgment according to law(f), or in criminal cases to 
direct the jury to return the general verdict warranted by their 
special findings (w). 

630. The finding of a special verdict is a privilege and not an SpcciHi 
obligation of juries («), and if they refuse to find one, or to accept verdict a 
the direction of the judge as to what the general verdict founded Ja obligation. 


question in the case, vas fraudulent. Demanding of the CiUirt whether he 
ought to inform the lest of the jury privately of this, or conceal it, or docltiro it 
in open court, ho was ordered to come into court and stiite whut he know, 
not ueing sworn again, but only upon the oath taken as a juror. See further, 
note to UrnktlVs Case (1070), G State Tr. 999, 1012. 

(y) A jury may find a prisoner “ guilty** of )>art, and “ not gir^lty ’* of the 
rest, of the matters alleged in the indietiiieiit, or that ho did the act assigned in 
manner different (2 ilule, P. 0., 8th ed., GOl, S02). 

(/<) The jury are not entitled to ask what sum will carry costs (Leri v. 

(1827), 4 liing. 19o; Mvara v. Griffin {18‘10j, 1 Man. & O. 79G ; C/iilvera v. 
Ureavta fl84G), 6 Man. & 0. o78; Aihuna v. Midland Had way (1801), Gl L. J. 
(ex.) Go), though some judges have thoi^ht lit to tcdl them (^er Pollock, O.H., 
in Kilmore v. Ahdoolah (1858), 27 L. uT (EX.) 307); nor, in giving verdict, 
to consider any nile as to c(»sts v. WJtittombe (I8G2), 12 0. B. (n. 8.) 770; 
Huasell v. H'etuweacr (18G8), IG AY. 11. 710); nor to Iw told if money has 
been paid into court by a dohmdant (K. S. C., Ord. 22, r. 22), whetlier 
with or without admihsion of liability (fFilliama ▼. Gofw, [1897J 1 U, 11. 
471, C. A. ; Jaquca v. ^otdh Haaex WaUTWifrka Co. (1901), 20 T. L. U. 5GG). 
Lord Russell of Killowen, C.J., thought the rule a foolish one (A7aw- 
borowitki V. Ooolct (1897), 14 T. L. R. 88). See, fuither, title Damages, Vol. X., 
pp. G02 et atq. 

(i ) It has boon held that where a verdict has boon found for a defendant upon 
an issue which bars the action, the jury cannot assess contingent damages for 
the plaintiff, with a view to judgment being entered for the plaintiff in the 
event of a Court of Appeal holding that judgment should have been entered non 
(/hstante veredicto^ without the consent of me dofondaut {Newton y. Uarland 
{mo), 1 Man. & O. G4^). 

{k) A special verdict must not consist of a mere statement of evidence 
{Uuhhard v. Johmione (1810), 3 Taunt. 177, 209, Kx. Ch.). It must contain 
express findings of fact upon which, and upon which alone, judgment can be 
founded {Tancred v. Chriaty (184G), 12 M. & W. GIG, £x. Ch. ; Fryer v. Hoe 
(1852), 12 C. B. 437). The Court of Kxchequer Chamber in It. v. Saddlera Co. 
XWardena etc.) (18G1;, 30 L. J. (q. b.) IHG, 200, £x. Ch., complained of the pro- 
lixity of the old form of special verdict, and diiected a shorter form to bo adopted 
in future. The whole findings, however, must appear upon the record (R. y. 
Aire and Colder Navigation {Undertakera) (1778), 2 Term Itep. 660, 680). 

ff) R. 8. C., Ord. 36, r. 39. 

fin) ** This being the form observed in Crown cases for upward*^, of a century 
at least *’ (R. v. Dudley and Stephena (1884), 14 Q. B. D. 273, per Ijord Colkbidge, 
C.J., at p. 280; and see R. v. Jameaon (1896), 12 T. L. R. 551, 59G, 594). A 
jury cannot be required to find a special verdict in felony (R. v. AUday (1837), 
5 G. & P. 136, per Ijord Abingee, C.B., atp. 140); and it is conceived that 
the principle applies o<}ually b> mhderncanour. 

(n) Derizea Corporation y. Clark (18J5), 3 Ad, A EL 606. 
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thereon should be» it is conceived that the general verdict as 
delivered must stand (o), subject in non-criminal matters to judgment 
being entered by the court non obstante veredicto {p), 

631. The verdict of a jury of issue must be given in open 
court ( 9)1 in the presence of them all (r), and in cases of treason 
and felony in the presence of the defendant (s) . It must be 
unanimous, except that in civil causes the verdict of a majority 
may be taken by consent (t). It is forthwith entered on the record 
by the officer of the court, and the sealing and signing required of 
juries of presentment are dispensed with. The jury are then finally 
discharged (a). 

632. A jury once discharged after giving a verdict upon which 
judgment has been entered cannot be recalled to rectify the same, 
but there must be a new trial if the court considers that injustice 
has been done ( 2 ;). A judge will decline to hear the reasons upon 


(0) So that if they return a voidict of “not guilty ** in spite of the judge’s 
direction upon matters specially found by them, a prisoner must be disi'hargod 
(R. V. Alldatj (1837), 8 C. & P. 136 ; /f. v. Jamsou (1896), 12 T. L. 11. 651. 693, 
694). Compare RuahelVt Case (1670), 6 State Tr. 999 ; and the remarks of 
Erskine thereon {R. v. St, Asajk'a {Dean) (1783). 21 State Tr. 847. at p. 926. 
If they insist 011 returning a verdict of guilty in spite of the direction of the 
oourt. the case should be withdrawn from them. See case before the Recorder of 
Leicester (1969), TimtSf 26th October ; see further Levi y, Milne (1827J, 4 Bing. 
19d,.2(K): 2 Hawk. P. C., 8th ed.. c. 47. s. 12; and title Criminal Law and 
pROCKDURE, Vol. IX., p. 373. 

(;>) R. S. a. Old, 36. r. 39. 

(9) At the present time, in civil business, verdicts are often returned after 
the judge has left the building, the jury are discharged by his direction by 
an officer of the court, and judgment is asked for ou the following morning, or 
•yen ut the next assize town. 


(r) That they may all hear if it is rightly delivered by the foreman, for if it 
is aelivered in the presence of thorn all their assent will bo presumed {Raphael 
V, Rank of England (1866), 17 C. B. 161). Whore three jurors were crowded out 
of oourt and were not prt^pared to assent to what the foreman said, a new trial 
was ordered (R. y. Woolly (1817), 2 Stark. Ill) ; and it is a qlle^tion upon 
which the court will exercise its discretion as to granting a new trial, whether 
the associate (in the alisence of the judge) rightly interpreted the meaning of 
the jury when he entered the verdict (I toe d. Lewie v. RamUr (1836), 6 Ad. & El. 
129; Rmdleyy, (1845), 1 C. 11 479). An affidavit by a juror as to 

what took place in court upon the enteriug of the verdict will not be excluded 
by the rule in Bimker v. (Jraham (18 9), 4 M. & W. 721 {Rof>ert$ v. iJuyltee 
(1841), 7 hi. 4t W. 399; Raphael v. Rttnkof England, tupr a ; and see note (r). 
p. 269, post). It is the duty of the attorn* ys of the parties to be in court to hoar 
the veraiot {Itauntiry y. Dyde (1841), 6 Jur. 133). 

(1) But not neoessorily, though usually, in the case of misdemeanours (R, v* 
Zodsingham (1670), T. Raym. 193). 

(I) A verdict by a maioiity is not permitted in criminal matters. 

(o) Alter disenarge the oourt will not allow jud^ent to be entered for a 
larger sum than was originally declared, although the jury join in an affidavit 
stating that it was their intention to have given a larger sum (Jarkeon v* 
ITtf/taiviscm (1788), 2 Term Repi 281 ; Eilatore v. Abdoolah (1868), 27 L. J. (ex.) 
807> 

(6) Lopfdag'i Case (1608), 8 Go. Rep. 66 b ; Roe d. Lewie v. Raeter, 
myereu In CAj^oii v. hh*ie% (1767), 1 Burr. 383, it was euggested by Lord 
MANSPIELD, upon motion fora new trial upon the ground that the juir bad not 
returned the verdict they intended, that the record might be amended, and he 
refemd to cases where this had been done. But it is submitted that at the 
pieesnt time the only remedy would be a new trial where the jury have left the 
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which Q jury have based their verdict, and they must not be asked 
for them (c). 

633. A jury once impanelled may try the issues joined between 
any number of persons in succession (J), and the place of any 
member of a jury excused by the court or effectively challenged by 
a party to the new issue may be taken by another whose name is 
drawn indiscriminately from the box, or in criminal matters called 
in the customary manner from the panel (e). 

The jury is resworn on the joinder of each new issue (/). 

A jury need not be resworn to try an issue of previous con- 
viction, because such offence is charged in the same indictment 
and the prisoner is arraigned on the whole, though only given in 
charge on the subsequent offence (g). There can be no fresh 
challenge of the jurors (A). 

Sub-Sect. I0,^8pecial Juriei* 

634. Trial by jury is privid facie trial by a common jury, but in 
any cause or matter in the High Court in which either party is 
entitled to a jury the issues may be tried by a special jury upon 


court before the miFtfi'ce is discovered. Before verdict roconled, it was not 
unusual for juries to ba lirected to reconsider their verdict if it appeared to the 
court to be against thu weight of evidence, **but” (see 2 Hawk. 1\ C., Sth ed., 
0. 47, 8. 11]** this is by many thought hard.’* 

(f) If they give them it is mere siirpliisage (Plunhd v. Kingtlaud [Lord) (1750), 
7 Bro. Pari. Cas. 404). Compare Clark v. Stevrnson (1772), 2 Win. Bl. 803; 
and see Brown v. Brutal and Exeter Bail, Co, (1861), 4 L. T. 830. It may be 
convenient here to briefly recapitulate the principles upon which evidence by or 
about jurors is or is not admissible. Statements or affidavits by any memlier 
of a jury as to their deliberations or intentions on the matter to bo adjudicated 
upon are never reccivublo [R, v. Wito*lfoll (1770), 5 Burr. 2661, 2667 ; It, v. 
Almon (1770), 5 Burr. 2686; Vaieo v. Delaval (1785), I Term Bop. 11 ; Jackeon 

V. WiHiameon (1788), 2 Term llep. 281 (as to tho amount of damages intended 
to be awarded); B. v. WooUer (1817), 2 Stark. Ill ; Colter v. Merest (1822), 3 
Brod. & Bing. 272 ; Straker v. Graham (1839), 4 M. & W. 721, 724 ; Bentleif ▼. 
Flemiuj (1845), 1 C. B. 479 ; Raphael v. Bank of Englaml (1855), 17 0. B. 161 ; 
Nesldtt V. Parreft (1902), 18 T. L. R. 510, C. A.). A fortiori whore the statement 
or affidavit is not that of a juror, but of someone to whom tho juror has made a 
communication {A^leii v. Jewel (1779), 2 Wm. Bl. 1299; Stinker ▼. Graham^ 
iujrra; Burgest v. Langley (1843h 6 Man. & Q. 722; Davie v. (1855), 4 

W. R. 9). On the other hand, the affidavits of jurors or bystanders may be 
received as to wbat passed in open court on the bringing in of a verdict [i'ogan 
▼. EMen (^1757), 1 Burr. 383; R, v. Woodfalh eupra; IL v. Almon, eupra; 
Harvey y. Ilewiti (1610), 8 Dowl. 598 ; Roberte v. Hughes (1841), 7 M. & W. 399) ; 
of the circumstances under which a juror went into the box ( Bailey v, Macaulay 
(1849), 13 Q. B. 615, 829} ; of his state of sobriety when in the jury-box or jury- 
room \Ex parte Mofrti (1907), 72 J. P. 6] ; and jurors are entitled to bo heard 
in their own defence (iStondeu^ T. Hopkins (1644), 2 Dow. & L. 502 ; Jones v. 
Powell (1656), 4 W. R. 252). 

(f/) Juries Act, 1825 (6 Geo. 4, c. 50), a. 26. So a jury specially struck to 
assess cuinpeiisatioD under the Lands Clauses Consolidation Act, 1845 (8 A 9 
Viet c. 18). may by consent deal with any other inquiries [ibid., s. 56). 

fa) See p. 246, ante. 

If) This is unnecessary in a county court (County Courts Act, 1888 (51 A 
52 Vict 0 . 43), s. 102). 

(g) R, V. Shtdileworih (1851), 2 Den. 851,0.0. B. ; Larceny Act, 1861 (24 A 25 
Vict 0 . 96), 8. 116 : Prevention of Crimee Act, 1871 (84 A 85 YkL a 112), a. 9. 

(A) A V. (1851), 2 Den. 847. 


m 
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either party obtaining an order for this purpose under the order for 
directions (t), and a judge may in all other cases at any time direct 
that a cause or matter be so tried (k), upon such terms as to costs 
and otherwise as may be ju8t(Q. 

635. The term cause or matter is not applicable to criminal 
cases, and special juries are not permitted upon indictments for 
treason or felony (m), but on indictments for misdemeanours which 
are in the King’s Bench Division or have been moved thither by 
certiorari a special jury may be ordered (n), whether the trial be 
had at bar (o), or at nisiprius before a single judge (p). 

636. All persons whose names are in the jurors* book for any 
county in England or Wales, or for the county of the City of 
London, and who are of higher degrees than esquires ; or are legally 
entitled to be called esquires (q) ; or are bankers or merchants (r) ; 
or are occupiers of private dwelling-houses rated or assessed to the 
poor rate or the inhabited house duty on a value of not less than 
jCIOO in towns containing according to the last census 20,000 
inhabitants and upwards, or on a value of not less than il50 else- 
where («); or are occupiers of premises, other than a farm, rated 
or assessed on a value of not less than £100 ; occupiers of farms 

(f) Or giving tho notices required by the rules, see R. S. C., Ord. 30, r. 7 (b), (c). 
B. 8. 0., Ord. 30, r. 7 (b), is now practically obsolote, sinco an order as to 
the mode of Irinl must be obtained, and that can only be varied by an order. 

{k) Tho discretion of a master or judge exercised upon an application at 
ohambers will not be lightly interfered with [Lin/irott v. t/npp (1891), 8 T. L. R. 
130). 

(/) R. 8. C., Ord. 36, r. 7 (d). In practice a (jcrtilicato for a special jury is 
never given until after the case has boon tiied and the judge has had the merits 
before him in detail. A special jury may bo obtained ujuui a writ of inquiry 
as to dami^B (Price v. WiiHami (1836), 5 Dowl. 160). There is no provision 
for special juries as such in county courts (Ite Lmnnjdf Wiltm cfe Co., Ex parU 
Armitaqe (1881), 17 Oh, D. 13, 18, 0. A.). 

(m) Junes Act, 1825 (6 Goo. 4, c. 60), s. 30 ; /?. v. Mayne (1883), 32 W. R. 95. 

(a) Juries Act, 1825 (6 Oeo. 4, c. 50), s. 30. That juries might be specially 
struck, except by consent, upon trials other than those at bar was first declared 
by Btat (1730) 3 Goo. 2, c. 25, s. 15. 

(o) Ah R, v. Ciutro (1874), L. R. 9 Q. B. 350, and A v. i/ameson, [1896] 
2 a B. 425. 

(p) Ah If. V, WhiiUiker Wriffht (1904), Times, 1 2tb—27tb January. If tried 
on i'iiTuit they are not tried in the Crown court, but before the judge taking 
civil work. 

(q) There is much dispute as to who are legally entitled to be called esquires. 
Ten classes are mentioned by tho writer of the article on Esquires'* in the 
Euevdopsedia Britaunica, 11th ed. (1911). 

(r) Merchants are to be distinguished from manufacturers (Josselyn v. Parsons 
(1872), L. R 7 Exch. 127, Bramwezx, B., at p. 129) ; see also JIamond v. 
Jethro (1611), 2 Brownl. 94 (where it was hold that an ordinary shopkeeper 
might be a merchant), and Fairmany, Ives (1819), 1 Chit. 65 (where it was held 
that the fact of persona being retail tradesmen did not negative tiie possibility 
of their being e^uires and qualified as such to be special Jurors). At a special 
sessions at the Guildhall to hear claims for exemption from jury service in the 
City of London, the meanine of the term *' merchant *' was discussed, and it was 
hela that the members of a firm of colonial merchants paying £116 yearly rent 
were entitled to be summoned on thespeoisl jury ((1908), Times, 6th Ueesmbet), 

(•) The census returns of moifiedpiaost may m incraased by the addition « 
adjoining aieu (& DnsiU^ DnM v» DMr, [liK)3] 1 Oh* 440^ 0. A.)* 
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rated or assessed on a value of not less than fSOO; are qualified 
and liable to serve on special juries (f). 

637. Special jurors are summoned to the courts in the same 
way as common jurors (w), but an order may in the discretion of the 
court be made for the special striking of a jury according to the old 
practice (?•), and upon such order lieing obtained — 

(i.) In London and Middlesex the parties attend before the under- 
sheriff or Secondary (m»), who has in readiness the jurors* book and a 
list of the persons marked therein as special jurors arranged in 
alphabetical order with a number prefixed to each (u). These 
numbers have also been copied on to separate cards of uniform size 
and put into a box, whence, after being shaken, one is drawn out and 
compared with the name attached to the number on the list. If 
that name is objected to by either side, and the objection is upheld 
by the presiding oflicer~in this case the under-sheriff or Secondary 
himself—it is passed and another number drawn. Each name as it 
is approved is, written on a panel until one containing forty-eight 
names is complete. 

In the (improbable) event of forty-eight names not being 
procurable from the list of special jurors, recourse is bad to the 
general list in the jurors* book. A copy of tlio panel when com- 
plete is handed to each of the parties who then, or on a subsequent 
attendance before the same presiding officer, reduce the primary 
nomination of forty-eight to twenty-four, by each striking off twelve 
names. The reduced panel of twenty-four is returned, attaclied to 
the order, to the associale*s office at the High Court, where it is 
annexed to the record (h), and the persons named in it are Hummoned 
to attend in the ordinary way. Upon the trial the twenty-four 
names on the panel so returned are balloted for l)y being drawn from 
a box in the same manner as names returned on an ordinary panel. 

(ii.) At assizes the parties attend before an officer of tlio court — 
who, if the jury is struck before the opening of the assize, is a 
master or the district registrar, if after the opening of the commis- 
sion the clerk of assize — where a panel of first forty-eight and then 
twenty-four is struck in the manner above described. The under- 
sheriff (who is not in this case the presiding officer) attends with 
the jurors* book, an alphabetical list of special jurors, and cards 
with numbers for the ballot (c). 


(<) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 6. 

tt) See p. 237, ante, 

v) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 17. 

w) See note («), p. 263, poit 

[a) In the City of Loiulon, whore there is astroots* list only, a number is pro- 
fixea to each special juror’s name in the jurors* book, which thus servos as the 
alphabetical list without more. 

(/>) Juries Act, 1825 (6 Oeo. 4, c. 50), s. 32; Common Law Procedure Act, 
1852 (15 ft 16 Yict. c. 76), s. 110. If either or both of the parties do not attend 
on the second occasion for the reduction of the numliers, the presiding officer 
may reduce the panel in his or thoir stead {^Anon, (1600), 1 Salk. 405). 

(c) Juries Act, 1825 (6 Goo. 4, c. 50), ss. 32, 36; Common Law Procedure 
Act, 1852 (15 ft 16 Viet o. 76), s. 108. It is, however, seldom that a s|^al jury 
wvuld be specially struck in the country, and the officials of some of tne circuits 
think that the striking would take plm as in Middlseez before the under- 
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(iii.) Juries for criminal issues which have been moved into 
the King’s Bench Division, if required to be specially struck, are 
struck before the Master of the Crown Office, whether such issues 
are to be tried in London or Middlesex, or at the assizes (d). 

Jurors specially struck are entitled to the same notice as jurors 
whose names are extracted in the ordinary way from the jurors’ book. 

638. The costs of and occasioned by trial with a special jury, as 
also the costs of having one specially struck, are borne in the first 
instance by the party applying for and obtaining the order, but in 
the event of the judge certifying on the record («) that the cause (/) 
was proper (^) to be so tried, the costs will be included in the 
general costs of the action (h). Application for such certificate is 
generally, and ought to be made immediately after verdict (t). 

639. When an issue is directed to be tried by a good jury it is 
usual to summon a special jury (Jc). 


aberiif. It would appear from tbo wording of the Common Law Procedure Act, 
1862 (15 & 1C Viet. c. 76), bs. 108, 110, and of the Julies Act, 1870 (33 & 34 
Viet. c. 77), 8fl. 14, 17, that the adjudication by justices, in petty sessions, of 
the qualifications of special jurors should be final, and that the proviso in the 
Juries Act, 1826 (6 Qeo. 4, o. 50), s. 33, by which, with consent, a special jury 
might be struck according to the ancient mode, bus in effect been repCHled. 

(fi) This appears to bo so according to Form 100 in the Crown Office Rules, 1 906, 
though the wording of t5iV/., r. 147, would lead one to suppose that the practice 
intrcSuced by the Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), 
8. 110, was intended to be followed. No instance can found of a special 
jury from a distant county being struck before the Master of the Crown Office. 

f«) So, where the judge had granted, but had not indorsed, the certificate 
before he left the assize town, it was held too late for him to do so (Grace v. 
0/tnr/i (1843), 4 Q. B. 606 ; Lcec/i v. Lamb (1855), 11 Exch. 437) ; and compare 
Fcredike v. Btone (1868), L. R. 3 C, P. 607. 

(/) ** Cause,” as used in the Juries Act, 1825 (6 Qeo. 4, c. 50), s. 34, is not 
confined to civil actions (f?. v. Vemhridge (InhahitaniB) (1842). 3 Q. R. 901. 

Oy) Judges declined to certify in Orme v. Crockfvrd (182-4), 1 0. & P. 537 
(where the plaintiff was non-suited) ; ClementB v. Qeorc/f (1820k 1 1 Moore (o. p.), 
510 (where the record was withdrawn) ; WemyB v. Qreenwuofl (1826), 2 C. & P. 
483 (where no facts were in dispute ond the case turned solely on a point of 
law) ; Humber /ron Co. v. Jones (1865), 4 F. & F. 1047 (an action for calls). 
But a ^rtificate was given on a similar action for calls wnore a difficult point 
was raised in a pica, which, however, the defendant did not appear to support 
(Lomfon Rank of Srolland v. Murthull (1865), 4 F. & F. 1046). 

(h) Juries Act, 1825 (6 Geo. 4, c. 60), s. 34. Where the judge certifies, the 
master must allow full costs (Broadrick v. Clark (1823), 12 Price, 154); and as 
regards allowances to jurors, the amount actually paid them iCuraum v. 
i)i/r6am (1816), 2 Chit. 154). 

(0 This provision both in the present and in preceding Acts has been strictly 
construed. Lord Eixeniiokovoe, C.J., refused to certify the morning after the 
trial (Waggeit v. Shaw (1812), 3 Camp. 316). **A reasonable time” was 
admitted in Chriaiie v. Itkhardwn (1842), 10 M. ft W. 688, but Lord 
Ellkwborouou’s view has been more recently followed (li>5ster v. AprJefcm 
(1890), 62 L.T. 70-4; Oriffith$yr, GriffiihB (1898), 14 T. L. R. 184 ; and see 
Skipj^ and Skipper v. Bodkin (1860), 2 Sw. ft Tr. 1 ; DiUon v. Caj/frey (1872), 
6 1. R. Eq. 363). As to where the parties ag^reed that the costs, to whomsoever 
awarded, should include those of a special jury, or that the judge should certify 
on the determination of a special case, see Qeem v. QurUm (1846), 15 M. ft W. 
186; Serrdl v. Derbyehirt, Siaffordahirt and Worcestmhire Junction Bad, Co. 
(1851), 10 C. B. 910. 

{k) Vickery v. Londm, Breghim, etc. Sail, Co. (1870), L. R. 6 C. P. 165, 166. A 
pv^oewhiidipiefailadbsfoiw the panmg'of the Junes Act, 1626 (6 Qeo. 4. e. 50), 
el eummoning a '* good yuiy’* upon a wntol inquiry was continued unaerdM 
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640. No person is exempted from serving on a common jury by 
reason of his being marked as a special jaror in a jurors* book, or 
being qualified to serve as a grand juror (/), and it is the duty of the 
sheriff or summoning officer to extract a panel of common jurors 
indiscriminately from the jurors* book (wi). 

Sect. 9. — Jvrtes Specially Constituted. 

Sub-Sect. 1. — In the County Courta. 

641. The law relating to juries in the county courts is dealt 
with elsewhere 00* 

Sub-Sect. 2. — Under the Landa Clauata Conaolidaiion Ad 

642. The law relating to juries summoned under the Lands 
Clauses Consolidation Act, 1845 (o), is dealt with elsewhere. 

Sub-Seot. 3 . — In the Muyor^a Court, London, 

643. Although by consent in writing the parties to any cause 
may leave the decision of any issue of fact to the court, yet trial by 
jury is a rule of i)rocedure in the Mayor’s Court, London (;j), and 
there is no power therein for the judge to enter judgment contrary 
to the findings of the jury (q). 

644. Jurors are summoned to the Mayor’s Court, London, by the 
serjeant-at-mace (r) from the jurors’ book, which is prepared and 
kept by the Secondary (6), of all persons within the City of London 
duly qualified and liable to serve (t). 

646. Special juries are not summoned except upon order of the 
court obtained upon application of either party, when they are 
nominated and reduced before the Secondary (u). 


rules made in pursuance of the Common Law Procedure Act, 1852 (15 & IG Viet, 
c. 7G) (see r. 40, Hilary Term, 1853), which were uurop<«ilcd by tho Judicature 
Acts. The orders for the issues in lunacy in lie Srott (1881), 27 Ch. 1). 1 16, C. A., 
and in Ue Farrell (1910), TimvM, 10th Novernbc»r, wore that they l>e had oiid made 
before good juries. In the latter cawe tho number s\vuin was twenty *lhree. 

(l) Juries Act, 1870 (33 & 34 Viet. c. 771 s. 19 (2). 

(7/1) Thi-srulois more or less generally oo.'Wirved in tho cjounlios, thunks b) the 
attention frequeutly culled to it by the bench (see remarks by lliiAMWKLr., B., 
recorded in Erie’s Jury ].aw8, p. 109), and perforce in the City of London, 
wliore, owin$? to high rentals, sjwcial jur<jrs largely outnumber comruou jurors. 

(n) See title CouNTY CouiiTS, Vol. VlII., pp. 520 d aeq, 

(o) 8 & 9 Viet. c. 18. See title CoMPULSonY Puecii.vsb of Lanu and 
Compensation, Vol. VI., pp. 76, 80 et a€</. 

(p) Cuinmoo Law Procedure Act, 1854 (17 & 18 Viet. c. 125) s. 1; and 
Mayor's Court of Loudon Procedure Act, 1857 (20 & 21 Viet. c. clvii.), s. 61. 
The ** venire faciaajuraiorea " is still attached to tne record, and judgment when 
entered on the postea must, if trial has lieen had without a jury, recite that 
that has been done by consent ; see forms used in the Mayor’s Coutt, printed in 
Glyn and Jackson’s Mayor’s Court Practice, 2nd ed., p. 207. As to the Mayor's 
Court, see generally title Mayob's Court (London). 

(q) Htb^rta V. Bancroft (1895), Nth March, C. A., iiuroported. 

(r) Who executes the process of the court similarly to the sheriff in the High 
Court; see Order of Queen in Council, 20th November, 1663; Ha Holland, 
Ex jHiHe irarren (1885), 54 L. J. (0. B.) 320. C. A 

(») The permanent under-sheriff in the City of London ; see p. 23C, ante, 

(t) l,e,, pursuant to the Juries Act, 1825 (0 Goo. 4, c. 50), s. 50; Act at 
Common Council, 22nd September, 1853. 

(m) Common J^uw Procedure Act, 1852 (15 & 16 Viet c. 76;, s. 110; Order of 
Queen in Council, aupra ; and see p. 261, anU, 
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646. A viev may be ordered, and generally the provisions of the 
Common Law Procedure Acts and the rules made thereunder have 
been made applicable to the court (v). 

Sob^Sect. 4.— J« local Cottf<» under Private Acte or hg Ouetom, 

647. The law relating to juries for the trial of issues in borough 
and local courts, established under private Acts or by custom (w), 
is referred to elsewhere (x). 

Sect. 10. — Payment of JurorB. 

648. Jurors, in discharging the duties of their office, perform 
a public obligation, and, jnimd facicy are entitled to no remunera- 
tion in connection therewith. This rule is invariable where issue 
is joined between the Crown and a person charged with a criminal 
offence, except where an indictment for misdemeanour has been 
moved by certiorari into the King’s Bench Division, and is ordered 
to be tried by a special jury. 

No fee has ever been paid where a jury has failed to agree upon 
a verdict and asked to be discharged (a). 

649. The usual fee of a special juror wherever serving is one 
guinea for each case in which he is sworn (6), with a further fee of 
one guinea where a view is ordered to he had (c). 

650. Common jurors are accustomed to receive: 

On each cause tried in London at the High Court, Is, (d ) ; 

On each cause tried at nisi prius on circuit, 8(1, (e ) ; 

Upon writs of inquiry held before the sheriffs of London, 4d,(/); 


(v) Mayor’s Court of London Procedure Act, 1857 (20 & 21 Viet, c. clvii.), 
£. 46, and Order of Queoii in Council, p. 263, ante, 

(w) As under the Salford llundrod Court of Pecord Act, 1868 (31 & 32 Viet. 
0. exxx.), 8. 67. 

(a;J Soo title CouiiTS, Vol, IX., ])p. 129, 135 ef sey. 

(a) The origin of recognition of jurors’ services was the collation with which 
the winning party was uccustouied to regale thorn after verdict found ; see the 
history of reniunerating jurors summarised in Vtc/cery v. L<md<m, Briyttton, etc. 
flail, Co, (1870), L. U. 6 C. P. 165, per BoviLL, C.J., at p. 169. If it was fnven 
before verdict by the party which won, the verdict coula not stand ; alitcr if by 
the loser. But it might bo given by the winner after a privy vardict {I farebnttle 
V. PlaracJc (16(H), Cro. Jao. 21). See further Duncomb’s Trials per Pais, c. 12. 

(5) VickcTij V. Loudon, Briifhton, etc. Rail, Vo.y $upra. The foe is earned even 
if the jury is discharged by consent os soon as sworn, although by statute it is 
entirely within the disen'tion of the judge whether any and what payment is 
made (Jm-ics Act, 1825 (0 Geo. 4, c. 50), s. 35). The court has no power to 
order a larger miymcut oven on a protracted trial, though pressure is frequently 
brought both Vv the pi’csiding judge and the jurors themselves upon 
parties to agree to make the jxi^nuont of the guinea a daily one, and the aggre- 
gate costs ill the cause. 

U) See p. 265, 

((/) A survival of the fee customary on trials at bar. 

(e) AVhcu they were brought from a distant county to a trial at bar in 
London they gut £5 each ; see v. London y Rrighton, etc, ^il, Co,, 

lapro, and p. 260, ante, 

(/) “The juror’s groat.” It is statod that under writs of extent and tlegii 
(noW rare) ^ey get Is. Custoinuiy payments also are made in other courts 
of local jurisdiction, uU of which it is impossiblo hero to enumerate. Thus 
in the courts loot of the three manora of Southwark held in Octolier of each 
yw it is stated that a sum uf money is divided between the jurors; see, 
wtber, title CotmTs^ Tol. IX., p. 202. 
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On each cause tried at the Mayor's Court, London, 2^. ; 

In county courts, Is. for cacli casoO/); 

Upon inquiries to assess compensation under the Lands Clauses 
Consolidation Act, 1845 (/i), lOs. G</. (i) ; 

At inquests held before coroners inrtute ojicii, such fee as the local 
authority may, by published schedule, permit the coroner to pay(j). 

651 . Upon vieivs. wherever held, there may be paid, in addition 
to reasonalde travelling expenses and 5.9. a day for refreshment — 

(i.) To each special juryman per <Uemy one guinea ; 

(ii.) To each common juryman per (licnty 6.9. {k). 

Sect. 11 . — Relief after Setriee, 

652 . No person is lial)lG to serve as a juror in more than one 
court on the same day (/); or upon any jury or inqueBt(m), other than 
a grand jury in counties (w), more than once a year, unless all the 
jurors qualified and liable have been already summoned during the 
year(o); or in any court (other than a court of scissions of the peace 
for his own county) in the counties of Essex, Kent, and Surrey, for 
twelvemonths after service at the Central Criminal Court(p); or as 
a common juror in the High Court or Central Criminal Court, for two 
terms after previous 8ervice(^/); or as a common ju»‘or at assizes in 
Wales and in the four counties of Hereford, Cambridge, Huntingdon, 
and Rutland, for a year, in the county of York for four years, and 


(.9) County Courts Act, 1888 (51 ft 52 Viet c. 43), s. 101 ; County Court 
Buies, Ortl. 22, r. 1 . 

m 8 9 Viet c. 18. 

(/) This is not statutory, but in many places (c.9., the county of liondon) it is 
demanded by the Hhcrilt from the parties prosecuting the inriuiry and paid 
without demur. 

( ;) Coroners Act, 1887 (50 & 61 Viet. c. 71), s. 25. Tin's fiic in tlm county 
of liondon is not to exceed 29., and is not to bo paid unless tho person 
claiming it has lost a day’s work by liis attondaiicr. Under tho Juries Act, 
1870 (33 ft 34 Viet. c. 77), s. 22, all common jurors wore to bo paid 10«. 
for each case. Tho provision was, howoyer, almost iminodiatoly repealed (stat. 
(1871) 34 ft 35 Viet. c. 2), without prejudice to any claim to pa3rment they 
might have had under the repealed provision. 

{k) Rule 49, Hilary Term, 1853, which, as regards jurymen, is o^ressly 
excepted from tho re^l effected by tho R. 8. 0., 1883, App. O ; see Uhitty^s 
Practice, 010. 

U) Juries Act, 1870 (33 ft 34 Viet. c. 77). a. 19 (3). 

(m) Including, it is submitted, a coroner’s inquest. As to the construction 
put upon “juries or inquests," see R. v. Dutton^ [1892] 1 Q. B. 480. 

(n) The exemption, however, applies to grand jurors in boroughs (Municipal 
Corporations Act, 1882 (45 ft 40 Vict. c. 50), s. 180 (0)). 

(»>) Ibid. ; Juries Act, 1870 (33 ft 34 Vict. o. 77), s. 19 (1). The latter 
speaks of jurors not " in the jurors’ book," but " on tho list," a vague expres- 
sion, which may, however, bo applicable to the lists kept by the coroners' 
ofUcers or suppliotl to the county courts. 

f p) Central Criminal Court Act, 1834 (4 ft 5 Will. 4, c. 30). s. 4. 

(7) Juries Act, 1825 (0 Geo. 4. c. 50), s. 42. Tho statute says "any session 
of nitiprius or of gaol delivery." But see Interpretation Act, 1889 (52 ft 53 
Vict. c. 63), s. 13. It is a condition of claiming the relief referred to in this 
and the two following exemptions referred to m the text that the juror be 
furnished with the certificates which it is the duty of the sheriff or the dork 
of the peace to deliver upon request (Juries Act, 1325 (6 Qeo. 4, c. 50), ss. 40, 
41), on payment of Is. la such case. 
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in any other county for two years, after previous Bervice(r); or as a 
common juror at quarter sessions in Wales and the four counties 
of Hereford, Cambridge, Huntingdon, and Rutland for a year, and 
in other counties for two years, after previous service («) ; or in county 
courts, more than twice a year, or within six months of having 
served in the High Court or at assizes (a) ; or at more than one inquiry 
under the Lands Clauses Consolidation Act, 1845 (6), in any year (c). 

653. With a view to the fair distribution of service, it is incum- 
bent upon sheriffs to keep in the jurors' books an alphabetical 
register of persons who have served as common jurors in the High 
Court or at assizes, and as grand or petty jurors at county sessions of 
the peace, with the times of their services, the necessary details as 
to service at sessions being furnished to them by the clerks of the 
peace (ri). 

654. It has become a practice among judges and recorders to 
direct that jurors who have served before them in cases which have 
occupied an exceptional length of time shall be excused from further 
service for a stated period, and even for life (e), and to order certifi- 
cates of exemption to be delivered to them by the officer of the 
court. It is submitted that this is without authority, and that the 
certificates so issued are of no legal validity (/). 

Sect. 12 . — Offences in connection with Juries^ and Penalties 
attaching thereto, 

655. No juror, properly impanelled (^f), is accountable for, nor 
will any action lie against him in respect of, anything said or done 
by him in the discharge of his office (h). 


y) Juries Act, 1825 (0 Geo. 4, c. 50), s. 42. 

'i) Ibid. 

(a) County Courts Act, 1888 (61 & 52 Viet. c. 43), s. 102. 

(b) 8 & 9 Viet, c. 18. 

(f) //.if/., 8. 57. 


(d) Juries Act, 1825 (6 Gw. 4, c. 60), ss. 40, 41. 

(e) As by Bigiiam, J., in Totdal, liroadhurat. Lee Co. ?. London and 
Lancaabire Fire Insuranre Co. (1908), Timee^ Zlst May. 

(/) liord Kusseli. ok Kii.lowen, C.J., in 11. v. JameBm (1896), 12 T. L. B. 
651 , 580, considered that he had the power to do this, but he referred to no 
authority and rather assumed that there was precedent. The practice is said 
to have grown up since the Tichl)orno trials, and to cause great inconvenience 
to summoning olficers to whose knowledge the issue of theso certilicates is not 
brought. See remarks of Channeix, J., in the Timte, 22ml June, 1910. 
Darling, J., said in 1907, that the proper course for an exempted juror was to 
send his certificate to the associate of the court 2iid March); and 

Judge Lumuey Smith recently stated in the City of London (Jourt that 
although a certificate of exemption (for ten years after service at the Old Bailey) 
would he rocogniswl in his court, it was the business of the person summoned 
'7 exhibit his certificate to the summoning officer (TVmes, 2(}tb July, 1910). 

(sp) The privilege would not extend to a person nut returned by the sheriff 
who by confederacy with the clerk of the court procured himself to be called 
and sworn on a jury with intent to eerve some malicious purnose (Scor/eb’s 
Cose (1612), 12 Co. Bep. 98). v 

(*) (1670), 6 State Tr. 999; R, ▼. Skinner (1772), Lofft, 66; 

ana see Hallam*a Conetinitional History, oh. IS. The mibj^t was discussed 
in Fkyd ?. Barker (1607), 12 Oo. Bep. SS, whm a grand juror had beta 
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656. It is contempt of court to use or threaten violence, or even 
to use threatening or abusive language in or near the courts to a 
juror, and such an offence will be dealt with suuiniarily upon 
complaint made(0. 

657. Any juror intentionally personating any person by answer- 
ing to his name when called, or guilty of any of the acts of 
misconduct before mentioned (j\ or being member of a grand jury 
w'ho has disclosed to a person indicted the evidence against him (^), 
is guilty of a misdemeanour. 

658. Any person liable to serve on a jury tor the trial of issues 
in the High Court of Justice or at assizes, on grand and petty 
juries at courts of sessions of the }>eace, and at inquiries lield pur- 
suant to the Lands Clauses Consolidation Act, 1815 (/), whether as 
specially summoned or as ta/c^-man, and not answering to his 
name when called, or withdrawing himself from court without leave 
after appearance, is liable to such fine as the court in its discretion 
may impose upon him, which line, in the case of a viewer, is not to 
be less than £10 (m). 

Similar provisions apply to attendance at the ^Fayur’s Court, 
London («), and in county courts (o), and to inquiries or in(]ue 8 t 8 
taken before sheriffs, coroners, or commissioners ( p) (other than 
those already mentioned), except that the line they are empowered 
to impose must not exceed £5, 

In like manner jurors summoned to serve in inferior courts 
(whether in the City of London or elsewhere) are liable to be 
fined for default sums varying from 20h, to - 10 ^. ( 7 ). 

indicted for conspiracy. A juror cannot be indicted for breaking his oath u 
juror (1 Hawk. P. C., Stli ed,, c. 27, s. 5). 

Tlie rule above expressed falls under the general principle that no action 
will lie for words written or spoken in the course of any judicial proceeding 
(see Henticram v. Urofrmhead (1859), 4 II. & N. 669, Ex. Ch., //cr CiioMi^TO.V, J., 
at p. oT9). The principle has been discussed at great length in the numerous 
cases relating to privilege of judges, inferior as well as superior, Scott v. 
Stanayield (1H08), L. R. 3 Exch. 220 (county court judges); Aatv v. Llewellyn^ 
ri9i)6l 1 K. B. 487, 0. A. (magistrates); Munatcr v. Lamb (1883), 11 Q. B. D. 
688, C. A, (counsel); Seaman v. NethercUft (1876), 2 (J. P. D. 63, 0. A. 
(witnesses). 

(t) 1 Hawk. P. C., 8th ed., c. 6, s. 3 ; Duncomb, Trials per Pais, Vol. I., c. 13 ; 
and see further, as to embracery, title Ckxminal Law and Pkoceduue, 
Vol. IX., p. 489. 

(J) See p. 264, nnU. See also title Contempt of Court, Attachment and 
Committal, Vol. VII., p. 296. 

(ib) See title Criminal Law and Procedure, Vol. IX., p. 346, note (A) ; and 
p. 2-42, ante, 

(/) 8 & 9 Viet c. 18. 

(m) Juries Act, 1826 (6 Geo. 4, c. 60), ss. 38, 61 ; Municipal Corporations 
Act. 18S2 (46 A 46 Vict. c. 60), s. 186(7); Lands Clauses Consolidation Act, 
1846 (s A 9 Vict. 0 . 18), s. 44. Special jurors summoned to try a cause out of 
the OdUiity in which it arose may ne lined [Layburn v. Criap (1838), 8 C. A P. 
397). 

(n) Mayor's Court of London Procedure Act, 1867 (20 A 21 Vict. c. civil), 
s. 49. 

( 0 ) County Courts Act, 1888 (61 A 62 Vict. c. 43), s. 102. 

( p) Juries Act, 1825 (0 Geo. 4, c. 60), s. 63 ; Coroners Act, 1887 (50 A 61 Vict 
0 . 71), B. 19; and compare Sewers Act 1833 (3 A 4 Will 4, c. 22). s. 27. 

b) Juries Act 1826 (6 Geo. 4, 0 . 60), s. 64. 
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659 . By a provision peculiar to the Lands Glauses Consolidation 
Act, 1845 (fl), the sheriff or other officer presiding at an inquiry 
may impose upon any defaulting juror (in addition to the 
discretionary fine which may be imposed in the High Court) a fine 
of £10, to be applied, so far as it will extend, in satisfaction of the 
general costs (a). 

660 . No person is liable to any penalty for non-attendance on 
any jury (5), unless the summons requiring him to attend is duly 
served six days at least before the day on which he is required (c). 

No fine imposed for non-attendance on a juror may be 
estreated for fourteen days, nor until the person fined has* been 
informed by the officer of the court by letter of the imposition 
thereof, and has had opportunity of forwarding an affidavit of 
the cause of his non-attendance with a view to the fine being 
remitted (d). 

661 . Sheriffs and summoning officers (e) may be fined, in the 
discretion of the court (/), if they wilfully return any man for 
service (except on a grand jury at county assizes) whose name is 
not in the jurors* book then properly in use (g); or if they wilfully 
return for service on a jury (other than a grand jury at county 
assizes or a special jury) the name of any persons who by reason 
of previous service are exempt (h) ; or if they take reward for excusing 
service (i) ; or if they fail to give the persons liable to serve the 
proper notices for their attendance (/c) : or, as regards summoning 
officers, if they summon any man whose name is not specified in the 
mandate or warrant signed by the sheriff (1). 

Sheriffs or their deputies may be sued for a penalty of £50, 
if without proper cause they alter the list of jurors contained in the 
jurors* book; or if they fail to provide the cards previously 
mentioned ; or if they fail to prepare and keep for inspection copies 
of the panels ; or if they fail to register the service of jurors, and 
to deliver certificates thereof when required ; or if they neglect to 
hand over to their successors the jurors’ books for the preceding 

(a) lianda Glauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 44. 

(b) Except a coroner’s jury ; seo p. 239, ante, and title Couonees, VoL VUL, 
pp. 259 

(c) Juries Act, 1870 (83 & 34 Viet. c. 77), s. 20. Grand jurors at borough 
sessions are entitled to seven days’ notice (Municipal Corporations Act, 1882 
(45 & 46 Viet. c. 50), s. 186 (2)). 

(d) Juries Act. 1862 (25 & 26 Viet o. 107), s. 12. The person summoned 
nav send an affidavit or excuse on the day on which he should have attended; 
or he may himself appear and urge an excuse which the court may in its dis- 
cretion accept. Ilut counsel wdl not be heard on his behalf, at all eveuts 
witliout an affidavit of facts (Came v. XicoH (1834), 3 Dowl. 1 15). 

(«) Stmbie, not those irregularly appointed. Penal enactments must be strictly 
construed (Il'iV/Mms v. Tbomas (1849), 4 Exch. 479). 

(/) Including a court of quarter sessions (Juries Act, 1825 (6 Qeo. 4, o. 50), 

s. id). 

(g) Ibid,, a. 39. 

(A) Ibid,, B. 42. 

ft) IM,, B. 43; B. V. fV%t(aAer(l778), 2Cowp. 752, 

|A} j^es Afit (6 6eo. 4, c. 50), s. 43. 
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four years (m); or if they fail to discharge the obligations imposed 
upon them by the Lands Clauses Consolidation Act, 1845 (n). 

662. Clerks of assize and of the peace, associates, and other 
officers of the court, who wilfully record the appearance of a juror 
who has not in fact appeared, may be fined in the discretion of the 
court (o). 

663. Fines imposed by any court (including inferior courts but 
not including sheriffs’ and coroners’ courts) are levied and applied 
in the same way as other fines imposed by the same court (p), and 
sheriffs or coroners imposing fines make out and sign certificates 
containing particulars of the person fined and the amount of the 
fine, which they transmit to the clerk of the peace for the county 
in which the person resides before the holding of the next 
quarter sessions, when the fines are levied and applied as if there 
imposed (q). 

664. Clerks of the peace who fail to discharge the duties cast 
upon them in regard to the issuing of precepts and providing of 
forms ; the preparation of jurors’ books, the correction of them 
upon notification from a justice that an overseer has been convicted 
of wrongfully omitting or inserting a name (r), and the handing of 
them over to the sheritls ; the delivery of certificates of exemption 
to those who shall have served on juries at quarter sessions, and 
the transmitting of lists of such to the sheriff; and clerks of potty 
sessions who fail to give notice of the special sessions to the 
overseers and other persons concerned (s), are, in the same manner 
as sheriffs, liable to be sued for a penalty of £50 (t), 

665. Overseers who neglect to make out lists upon receipt of the 
precept and prescribed forms from the clerk of the peace (a) ; or 
omit from them names which should be inserted and insert names 
which should be omitted, whether for reward or not (b ) ; or wrongly 
describe the persons therein included ; or fail to publish or refuse 
inspection of the lists or copies as prescribed; or neglect to attend 
the special sessions, or when there refuse to produce the lists, answer 
questions upon oath, or give inspection of or permit extracts to be 
taken from the poor rate, are, upon summary conviction before 
a justice, to be fined a sum not exceeding dBlO nor less than 
40s. (c). 

m) Juries Act, 1825 (6 Qeo. 4, o. 60), s. 46. 

n) 8 & 9 Viet c. 18, s. 44. 

o) Juries Act. 1825 (G Qeo. 4, c. 50). s. 39. 

(р) Il/iel., S8. 54. 55. On refusal to pay, the judro or officer of the court 
signs a warrant under which a distress is levied, and. if necessary, the goods 
and chattels of the defaulter are sold. 

M Ibid., s. 53 ; Coroners Act. 1887 (50 A 51 Viet. o. 71). s. 19 (4). 

(r) Juries Act, 1825 (6 Geo. 4, c. 60). s. 45. 

(«) Xo penalty is provided if they &il (in accordaiioe with the Juries Act, 
1862 (25 & 26 Viet o. 107), s. 9) to forward the lists to the clerks of the peace. 

(t) Juries Act, 1825 (6 Qeo. 4, c. 50), s. 40. 

(a) See p. 233, ante. 

(5) The Juries Act, 1870 (33 & 34 Yict c. 77),s. 13, reduces the penalty to be 
imposed upon summary conviction for this offence to a sura not exceeding 40e. 

(с) Jurist Act 1825 (6 Qeo. 4, c. 50), a 45. 
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Guattels Beal ; Sale of Land. 

,, Beal Property and Chattels Beal; 
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„ Land Tax. 
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Compensation 

Mines, Minerals, and Quarries. 
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Grounds. 

Sewers and Drains. 

Public Health and Local Adminis- 
tration. 

Landlord and Tenant. 

Sewers and Drains. 
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Beal Property and Chattels Beal; 
Settlements ; Trusts and 
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Landlord and Tenant ; Beal Pro- 
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Part I— In General. 

Power of 666. Apart from statute, a tenant for life of, or any other owner 
liniiieii owner having a limited interest in, land has, in the absence of some 
•etffund. e^^pJ'eBs provision in the instrument under which his estate or 
interest arises, no claim against the inheritance for the cost of 
improvements made by him (u). On the principle that the erection 
of a building is substantially the same thing as the purchase of 
hnd(b\ money liable to be applied in the purchase of land, 
whetiier under a public Act of Parliament (c) or under a private 
Act or a settlement, can be applied in the erection of new buildings 
on settled land, but not in improvements or repairs of existing 
buildings (d). 


(a) Rostock V. Blakeney (1789), 2 Bro. C. C. 653; Caldecott v. Brown (1842), 2 
Hure, 144 ; MathioM v. Mathias (1858), 3 Sm. A G. 552 ; Rowley ?. Oinnever, 
[1897] 2 Ch. 503. 

(5) Re Neuman's Settled Estates (1874), 9 Ch. App. 681, per James, L.J., at 
p. 683. 

{c) E.g,, the Lands Clauses ConsolidutioD Act, 1845 (8 A 9 Viet. c. 18), s. 69, 
or toe ^Settled l^ates Act, 1877 (40 A 41 Viet c. 18), s. 34. 

(d) Re Leiyh'e Estate (1871), 6 Ch. App. 887 ; Brunekill v. Caird (1873), L. B. 
16 493; Re NiWinan's ^iUd Eeiatee, suyra; Brake v. Trejusis (1875), 10 

Ch. App. 364. This last-xuentio&ed case has b^n consistently followea {Re 
Vtnour s SeUltd Estates, rcnoiif v. S^on (1876), 2 Ch. D. 522 ; Re Spier's TrusU 
(1876), 3 Ch. D. 268 ; Bmoidsm v. Donaldson (1876), 3 Ch. D. 743 ; Jene v. 



Pabt L— In Qekeral. 


877 


667. When a trust estate is brought within the jurisdiction of I- 

the High Court, either in an action or hy an originating summons (cO, In General 
the High Court has jurisdiction to expend money liable to be laid saiva^iunt. 
out in the purchase of land in repairs necessary for the preservation diction of the 
of the trust property, or to raise money for this purpose by sale or court, 
mortgage of the settled property (/). This jurisdiction will, however, 

be exercised jealously, and only in cases which amount to actual 
salvage (^). If the court is satisfied that the necessity of the case 
amounts to actual salvage, an inquiry will be directed as to the 
repairs actually necessary to be done (/e). 

668. In these circumstances a long series of statutes has statutory 
enabled landowners (t), including limited owners, to charge upon powers to 
the inheritance, or raise out of money representing the corpm of 

settled land, the expenses of improvements which increase the ^ ‘ 

permanent value of such land. 

These enactments are mainly of two classes : first, the successive statutes of 
statutes, beginning with the Public Money Drainage Act, 1816 (/c), two classes, 
now practically represented by a series, beginning in 1810, of 
private Acts, constituting various improvement companies which 
advance money and execute improvements, and by the public 
Improvement of Land Act, 1864 (Z), and the Acts amending or 
extending it; and secondly, certain provisions contained in the 
Settled Land Act, 1882 (7;0i and other Acts amending or extending 
that statute. 

Lloyd (1883). 48 L. T. C56; Conway v. Fentm (1888). 40 Oh. D. 612, per 
Kekewicu, J., ut i>. 615 : Vine v. Jialeiyh, [1891] 2 Oh. 13, 0. A.), and if any 
cases {e.g., lie Leadiitter (1882), 30 W. R. 378 ; he Johnson' t Settlniients (1809), 

L. H. 8 Eq. 348) are incotisistont with the principles therein laid down they 
cannot be treated as having authority. 

(f) Conway v. Fenton^ supra ; lie JIurst, Hurd v. Hurst (1891), 29 L, II. Ir. 

219. 

(/) Conway v. Fmton, sujtra; Re Woldegrave, Waldegrave {Earl) v. Sell/or nt 
{Earl) (1899), 81 L. T. 032. 

(^) Re De Teissier's Settled Estatee, Re De I'eissier's TruhtSt De Teissier v. J)t 
Teissiert [1893] 1 Oh. 163 ; Re Hurst, Hurst v. Hurst, siijnra ; Re De Tablry 
{Lord), Leighton v. Leighton (1890), 76 L. T. 328 ; Re Hawker's Settled Estates 
(1897), 66 L. J. (cn.) 341 ; Re Montagu, Dcr bishire v. MontOffu, [1897] 1 Oh. 

686; Re Willis, WUlU v. Willis, [1902] 1 Ch. 15, 0. A. ; Re Lojh's Mtltd Estate, 

[1902] 2 Oh. 274. 

(/j) Re Jadeson, Jackson v. Talbot (1882), 21 Oh. D. 780, in which cose Kat, J., 
followed an unxeportod case of Glover y. Barhw (1833), 21 Ch. D. 788, n. ; 

Frith r, CariMron (1871), L. E. 12 169; Re Hurst, Hurst v. Hurst, supra; 

Re Hawker's Settled Estates, supra; Re Wahkgrave, Waldegrave {Earl) y. 

Selbome {Earl), supra. The court must be satisiied in each case that thoro is a 
necessity amountmg to actual salvage, and neither Re Household, Household y. 

Household (1884), 27 Ch. D. 653, nor Conway y. Fenton, supra, not Neill v. Neill, 

[1904], 1 1. E 513, can be reli^ on as establishing any general principle on 
which the court wfil act. 

(t) For improvements effected by public bodies, see titles Public Health 
AND Local Adhimistaation ; Seweus and Dbains. As to draina^ improve- 
ments on common and waste lands on inclosure under the Inclosure Acts 
1836 (6 & 7 Will. 4, c. 115), ss. 38, 39 ; 1845 (8 & 9 Viet c. 118), hs. 34, 61 ; 

1852 (15 & 16 Viet. c. 79), s. 2, see title Commons, Vol. IV., pp. 500 et wj. 

(h) 9 d; 10 Viet. o. 101 ; see p. 303, post, 

u) 27 A 28 Viet. c. 114 ; see pp. 280 et stg,, po$L 

\m) 45 ft 46 Viet. o. 38. 
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669. The earliest improvement Acts of the first class (n) were 
passed with the object of facilitating works of agricultural drainage 
and works for the conversion of waste or pasture into tillage ; and 
for those purposes they enabled landowners (o) to procure advances 
of public money to a limited amount on the security of the lands 
to be improved. 

670. The whole of the advances authorised by these improve- 
ment Acts having l)een applied for and appropriated, it was thought 
expedient that in the future the requisite advances should be made 
by private individuals, and an Act (p) was accordingly passed to 
enable landowners (o) to charge by way of terminable rentcharge, 
upon the inheritance of the lands improved, money borrowed from 
other persons or advanced by themselves for the drainage of their 
lands (</). Almost simultaneously several companies were incor- 
porated by private Acts of Parliament for the purpose of executing 
improvements of land and making advances to landowners (o) for 
the expenses of improvements on the security of terminable rent- 
charges arising out of the lands improved (/), and in 1864 the law 
relating to the improvement of land was amended and consolidated 
by the Improvement of Land Act, 1864 («), which may be con- 
sidered the type of Acts of this class. 

671 The general scheme of all enactments of the first class 
already referred to (0 is to enable landowners, who apply 
money, whether borrowed or provided out of their own resources, 
in the making of improvements on their land, to cause the lands 
to be charged with such moneys by way of an annual rentcharge, 
which rentcharge includes both capital and interest, and is payable 
by the owner for the time being of the land. 

672. For the purposes of the enactments of the first class (Q 
the ** landowner ” is (in effect) defined as the person who is in actual 


(n) The Public Money Drainage Acts, 1646 (9& 10 Viet c. 101); 1847(10 & 11 
Viet 0 . 11); 1848 (11 & 12 Viet c. 119); I860 (13 & 14 Viet c. 31); 1856 
(19 & 20 Vict c. 9). For the explanation of ** first class,*' soe p. 277, ante. 

(o) For the moaning of ** landowner *’ in the Public Money Drainage Acta 
and the later Acts, see the text, in/ra, and note (/), P. 303, post, 

( ;>) Private Money Drainage Act, 1849 (12 & 13 Vict c. 100) (repealed and 
replaced by the Improvement of Land Act, 1864 (27 & 28 Vict c. 114), s. 1). 

(v) For rontchiir^s in general, see title Rentcuaboes and Annuities. 

(r) The priucipul companies for the improvement of land and the private 
Acta incorponiting them are aa follows: — The General Land Drainage and 
Improvement Company (General Land Drainage and Improvement Co. s Act, 
1849 (12 & 13 Vict axci.)); the Lands mprovemeut Company (Lands 
Improvement Co'a. Act, 1853 (16 A 17 Vict c. ctiv.)); amended by the Lands 
Improvement Oo.’a Amendment Act 1855 (18 & 19 Vict c. Ixxxiv.); Lands 
Improvement Co.'s Amendment Act, 1859 (22 A 23 Vict. c. Ixxxu.); and 
Lands Improvement Co. '§ Amendment Act, 1863 (26 A 27 Vict o. czl.j); the 
Scottish Drainage and Improvement Company (Scottish Drainage and liii|irove. 
ment Co.'a Act, 1856 (19 A 20 Vict c. Ixi.), amended by 8cutti^h Drttinuge 
and Improvement Co. 'a Amendment Act, 1860 (23 A 24 Vict. c. clxx.) ) ; the 
Land Loan and Knfrauchisemeut Company (Laud Loan and Kniranchiseiueut 
Oo.'s Acts, 1860 (23 A 24 Vict oo. clxix., czeiv.}}. 

(s) 27 A 28 Yiot o. lU. 

1^} Seep. 277, ondL 
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possession or receipt of the rents and profits (except lessees at a rack- 
rent or for short terms of years) without regard to the real amount 
of interest of such person (u) ; so that it is not necessary for those 
purposes to inquire into his title to the land, and, provided he is 
the “ landowner,” as so defined, the rentcharge is valid, notwith- 
standing that his title is defective or that he has no title (v). 

It will be observed that, as the ** landowner ” for the time being 
is bound to keep down the rentcharge, the result is that if the 
person who originated the terminable charge continues to be the 
“landowner” during the whole period of its existence, he will, 
although he be a limited owner, bear the whole cost of an improve- 
ment effected under enactments of this first class. 

673 . Under enactments of the second class, namely, those con- 
tained in the Settled Land Acts, 1882 — 1890 (?r), which are designed 
to confer powers on limited owners with respect to settled lands {x), 
the cost of the improvements is raised out of capital moneys arising 
under the Settled Land Acts {tv) and there is no charge on the 
lands nor any liability to repayment or replacement of the moneys 
expended. The limited owner, therefore, bears only so much of the 
cost as is represented by loss of the income which would have 
arisen from the capital money expended in the improvement. 

The Settled Land Acts (w) also greatly extended the list of 
authorised improvements, which had previously been of a purely 
agricultural character, and probably it is to their provisions that the 
majority of landowners have recourse at the present day in carry- 
ing out improvements ; but very largo amounts are still borrowed 
through improvement companies or advanced by landowners on the 


(ti) See Improrement of Laud Act, 1864 (27 & 28 Viet. c. 114), 0 . 8, and 
pp. 293, 294, post, and eco Public Money Lruinngo Act, 18^6 (9 & 10 Viet, 
c. 101), B. 49, and pp. 303, 304, post 

(v) The landowner must, however, be a person capable of contracting for the 
execution of improvements on the land ; thus a charge on the lands of a limited 
company, whoso borrowings for the purpose of the improvements were in 
excess of the powers conferred on them by Act of rarliamcnt, was invalid 
( Wenlock (Baroness) v. Iliver Dee (Jo, (1888), 38 Ch. D. 534, C. A,). 

(w) ITie Settled Land Acts, 1882 (46 & 46 Viet c. 38); 1884 (47 & 48 Viet, 
c. 18) ; 1887 (50 & 51 Viet. c. 30); 1889 (52 & 53 Viet c. 36) ; 1890 (63 & 54 
Viet. c. 69), referred to throughout this title as “ the Settled Land Acte.’* For 
the explanation of “second class,’* see p. 277, ante, 

(x) For the purposes of the present title capital money arising under the Settled 
Land Acte may bo defined as either money liable to be invested in land which is 
to be settled or money arising from the sale of settled land or of some permanent 
element thereof or of chattels settled to devolve with land. For the various 
modes in which capital money may arise, see title Settlements. When lands 
are settled by different instnimcnte on the same trusts, capital money arising 
under one dera may be applied in the improvement of lands settled by another 
(Be Mundy's Settled Estates, [1691] 1 Ch. 399, 0. A. ; Be Byntfs Settled Estates, [1892] 
2 Ch. 219 ; 72e Stamford* $ (Lord) Settled Estates (1890), 43 Ch. D. 84 ; compare 
DondbUtm y. Donaldson (1876), 3 Ch. D. 743; lie (Jlithtroe*s .Settled Ketaies 
(1869), 20 L. T. 6). So, too, capital money arising from the sale of settled land 
m Ireland Is applicable for the improvement of English properte settled by the 
same settlement {Re Etjre CotAe, CoaU v. Cadogan (1899), 81 L. T. 535), and 
money liable to oe laid out in the purchase of settl^ land in England te 
available for improvements on land in Scotland comprised in the same settle' 
meat (Re (hemeife Marriage SetUemmit, Sullivan v. Otnney, [1907] 2 Ch. 496). 
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Land Improvement. 


Part I. security of terminable charges (y), the principal heads of improve- 
In General meuts being drainage, farm buildings and labourers* cottages, 
mansion houses, roads, and water supply. 


Part II. — Improvements Authorised. 

Sect. 1. — Under the Improvement of Land Act, 1864, and Amending 

Acts, 

iraproTe- 674. Irni^rovements which may be carried out under the 
auUioriscd by l*iip*’ 0 ''ement of Land Act, 1864 (^r), were originally confined to 
Improvement improvements of an agricultural nature therein specified and proved 
of Land to the satisfaction of the Board of Agriculture and Fisheries to add 
to the permanent value of the lands to be charged to an extent 
equal to the expense thereof (a). This list has been extended by 
subsequent Acts to — 

SewAgo. (i.) The making of works for the supply of sewage to lands for 

agricultural purposes (h) ; 

MAnBioB (ii.) The erection of a mansion house and such other usual and 
necessary buildings, out-houses, and offices as are commonly appur- 

(y) Soo p. 278, an^e, 

h) 27 & 28 Viet. r. 114. 

(a) /ftiVi., 9 . 9. Those improvements were: The flminnge of land and the 
■truitoning (bic), widening, deepening, or otherwise improving the drains, 
streams and water-courses of any land; the irrigation and warping of land; 
tho embanking and weiring of land from the sea or tidal waters, or from 
lakes, rivers or streams in a permanent manner; tho inclosing of lands and 
tho straitening («ic) of fences and redivision of fields; tho reclamation of 
land, including all operations necessary thereto; the making of permanent 
farm roads and permanent tramways and railways and navigable canals for 
all nurjwsos connected with the improvement of tho estate ; the clearing of 
land ; the erection of labourers’ cottages, farmhouses, and other buildings 
required for farm purposes, and the improvement (>f and .'wldition to labourers* 
cottages, ftirmhousos, and other buildings for farm purposes already erected, so 
u such impnivoment or additions bo of a permanent nature; planting for 
shelter ; the construction or erection of any engiiio-houses, water-wheels, saw 
and otlicr mills, kilns, shafts, wells, jrands, tanks, reservoirs, dams, leads, pipes, 
conduits, water-courses, bridges, weirs, sluices, flood-gates or hatches, which 
will increase the value of any land for agiicultural purposes ; the construction 
or improvement of jetties or landing places on the sea coast, or on the banks 
of nnvigoblo rivers or lakes, for tho transport of cattle, sheep and other agri- 
cultural 8tt)ck and produce, and of lime, manure and other articles, and things 
for agricultural purposes ; pn)vided that the Commissioners (now the Hoard of 
Agriculture and Fisheries) (see note {g), p. 281, po$t) shall be satisfied that such 
works will add to tho i>ormancnt value of tho lands to bo charged to an extent 
^ual to the expense thereof; and tho execution of all such works as in the 
judgment of the Commissioners (now tho Board of Agriculture and Fisheries) 
may bo noeossary for carrying into effect any matter hereinbefore mentioned, or 
for deriving tho full benefit thereof. All the improvements above specified 
appear to be covered by tho list of improvements (see p. 283, post) authoiWl by 
the Settled Land Acts (for a list of these Acts, see note (u?), p. 279, ante), and the 
Settled liand Act, 1882 (45 & 46 Viet. c. 38), s. 30, extends the enumeration of 
improvements in the Improvement of Land Act, 18G4 (27 & 28 Viet. c. 114), 
t. 9. so as to comprise all improvements authorised by tho Settled liond Acts. 

(b) Public Health Act, ISfd (38 4b 39 Viet o. 65), ss. 31, 343, which repealed 
and re-enacted the Sewage Utiliiation Act, 1865 (28 4b 29 Viet e. 75); and see 
title Smwmmm Am Dmaotb. 
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tenant thereto and held and enjoyed therewith ; the completion of any 
mansion house and such appurtenances ; the improvement of and 
addition to any mansion house and such appurtenances already 
erected ; and the improvement of and addition to any house which is 
capable of being converted into a mansion house suitable to the 
estate (c). Tiie sum to be charged on any estate under settlement 
must not exceed two years* rental after deducting public cliarges and 
interest on debts, and other incumbrances and annuities affecting or 
which may affect the inheritance after the death of the limited 
owner, or, if other estates settled to the same uses are also subject 
to any of the said charges, incumbrances and annuities, a pro- 
portionate part thereof (d). The charge, which does not take 
priority of any incumbrance affecting the land charged at the time 
when the charge is created (fj), may bo upon the whole of the 
landowner’s estate,” that is, not only on the particular land iii)on 
which the improvement is executed, but also on any other lands, in 
the same neighbourhood, settled to the same uses (/). The improve- 
ment, if suitable, may be allowed by the Board of Agriculture and 
Fisheries ( 51 ), even though no increase of the permanent value of 
the lands in excess of the yearly charge is thereby effected (h). In 
calculating the increase of permanent value resulting from the 
outlay, the effect on the value of the estate of any expenditure by 
the landowner on the improvement in addition to the sum to be 
charged is to be taken into consideration (i). 

(hi.) The construction of reservoirs or other works of a permanent 
nature (k) for the supply of water to persons residing or engaged in 


(c) Limited Owners Hosidonccs Act (1870) Amendment Act, 1871 (84 & 35 
Viet. c. 84), s. 3, which (see iOid., s. 2) repealed the liiiriited Owners Hosidencos 
Act, 1870(33 & 34 Viet. c. 60), ss. 3, G. The j)io\isioiiH as to fire iiiHurunco 
contained in Uie Improvement of Laud Act, 1804 (27 & 2S Viet. c. Il l), tipply 
to biiillin^s erected under these Acts (limited Owners Ib'.sidoiicos Act, 1870 
(33 & 34 Viet. c. 5), s. 8). 

id) Limited Owners Kcsidencos Act, 1870 (33 & 34 Viet. c. 6(>), h. 4. 

(e) Ibid., 8. 9 ; Provident Clerks' Mutual Life Amirame Asmviatioh v. Law Lift 
Assurance Societ//, [1897] W. N. 73, in which ease mortgages create*:! by 
trustees of a term of 2,000 years were hold to have ])riority over a charge 
created under the Limited Owners Kosidences Act, 1870 (33 & 34 Viet. c. 60). 

(/) See the definition of “estate” in the limited Owners llesidcncos Act 
(1870) Ameiidmoiit Act, 1871 (34 & 35 Viet. c. 84), s. 3. Tlii-s definition 
appears to have been overlooked in He Dunn's HHthd K4ate, [1877] W. N. 39. 
For form of particulars to be furniBhod to tho Board of Agiiculturo and 
Fisheries for a charge under this Act, see Fncyclopsodia of Forms aud Precedonts, 
VoL VIL p. 32. 

(y) The powers under tho Public Money Drainage Acts and the Improvement 
of I^d Act, 183 i (27 & 28 Viet. c. 114), now vested in tho Board of Agricul- 
ture and Fisheries, wore originally vested in the Inclosure Commissioners for 
England and Wales. For the succossivo stages by which tho powers of the»e 
Commissioners devolved upon the Board of Agriculture and Fisheries, see title 
CoMUoxs, VoL IV., p. 636. Tho Board of Agriculture and Fisheiies, having 
succeeded to all the powers aud duties of these Commissioners in of 

improvements under the Acts dealt with in this title, is alone referred to in the 
text 

(A) Limited Owners Residences Act, 1870 (33 & 34 Viet. c. 60), s. 7. 

(f) IM., 8. 5. 

{k) Those works include wells, pumps, reservoirs, cistijms, ponds, tanks, 
•quMucts, outs, sluices, mains, pipes, culverts, machinery, and things for 
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labour on the lands on which the works are situate, or on any other 
lands settled to the same uses, or for the more convenient or 
profitable user of such lands, or for the supply of water to any 
sanitary or other local authoriiy or water company, or to any 
manufacturer or other person. Except where the improvement 
will effect a supply of water for the use of persons residing or 
engaged in labour on the estate, it must be shown that the works 
will for any purpose (1) effect a permanent yearly increase in the 
value of the lands, or will be permanently productive of a yearly 
revenue to the owner of such lands exceeding the yearly amount 
proposed to be charged (m). Any agreement for the supply of 
water to a local authority, or to a manufacturer or other person, 
must be approved by the Board of Agriculture and Fisheries, 
and no premium may be reserved thereby by the land-owner (n). 

675 . Contributions made by a landowner towards the expenses 
incurred by a district council for the purpose of supplying water to 
any of his lands may (o), with the sanction of the Board of Agriculture 
and Fisheries, be charged on the land in the same manner and with 
the like effect as in the case of a charge under the imprevement of 
Land Act, 1864 (p). Where the contribution is by agreement to be 
payable by half-yearly instalments the charge may be made in 
favour of the district council, to secure the payment to them of 
the contribution (q). The charge must not be made for any term 
exceeding twenty-five years (r ) ; but, if the supply be beneficial to 
residents or labourers on the estate, the charge may be sanctioned 
even though it be not shown that the supply will effect an increase 
in the value of the land (s). The requirements of the Improvement 
of Land Act, 1864 (p), with respect to matters and proceedings 
previous to tlie execution of a charge (0, may be dispensed with 
in cases where the annual amount payable under the proposed 


supply!^ or used in supplying water (Limited Owners Beservoirs and Water 
Supply Further Facilities Act, 1877 ^40 & 41 Viet. c. 31), s. 10). The execution 
ol such works is an improvement within the Act or articles of association of 
any improvement comimny (MJ., s. 7). As to subscriptions for construction 
ol wate^rworks by a water c<»mpany, se© p. 300, As to water supply 

generally, see title Watkr Supply. 

(0 Not merely for agricultural purposes, as in the Improvement of Land Act, 
1864 (27 & 28 Viet. c. 114), s. 9 j[10) ; see note (a), p. 280, ante. 

(m) Limited Owners B^rvoirs and Water Supply Further Facilities Act, 
1877 (40 A 41 Viet. c. 31), s. 5. 

f«) /Wei., s. 6. The Act safeguards water rights (tVd,, b, 9), as to which see 
titles Easements and PRonrs a Prendre, Vol. XL, pp. 310 et uq., 337 ; 
Waters and Watercourses ; and also (limited Owners Beservoirs and Water 
8up|>ly Further Facilities Act, 1877 (40 & 41 Viet c. 31), s. 4 ) incorporates the 
provisions of the Waterworks Clauses Act, 1863 (26 A 27 Viet. c. 93), with 
respect to the security of reservoirs, as to which see title Water Supply. 
As to the procedure, see p. 294, pott, 

( 0 ) District Councils (Water Supply Facilities) Act, 1897 (60 A 61 Viet 
e. 44), 8. 1. 

(»} 27 A 28 Viet. 0 . 114. 

(g)/W«/.,8. 2. 

(r) 1 hid,t B. 3. 

(•) /M., 8. 4. 

(0 Seepp.294,297,|>osf. 
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charge does not exceed the rate or rent payable for water supply 
at the date of its executioner). 

676. All improvements on which capital money arising under 
the {Settled Land Actstir;) may be expended (x) may now be 
treated as improvements authorised by the Improvement of Land 
Act, lBf)4(y), and their cost may be secured by way of termin- 
able charges in accordance with the prescribed procedure (r/). 
Except by the adoption of this procedure, there is no jurisdiction to 
charge the inheritance of settled land with the cost of improvements 
authorised by the Settled Land Acts (b). 


Sect. 2. — Under the Acts oj Private Improvement Companies, 

677. Each of the improvement companies already referred to (c) 
was originally restricted in its operations, whether as to execution 
of improvements or the advance of money for their execution, 
to the particular improvements specilied in its Acts. But now 
by statute (d), these companies are authorised, by resolution 
passed by three-fourths of the shareholders present at an extra- 
ordinary meeiing specially summoned for the purpose, to adopt, as 
improvements authorised by their own Acts, all or any of the 
improvements which are authorised by the Improvement of Land 
Act, 18G4 iy), or by tlie enactments amending and extending the 
scope of that statute W. The principal improvements specilied in 
these private Acts are agricultural drainage, irrigation, embanking, 
inclosing, and reclaiming, the making of farm roads, farm buildings 
and mills and waterworks for farm purposes, and planting. 


Sect. 3. — Under the Settled Land Acts, 1882 — 1890. 
Sub-Sect. 1. — Nature of Jmprovemente, 

678. The Settled Land Acts (w) contain lists of the improve- 
ments authorised by them (/), and form a complete code within 
which every improvement, however beneficial, must fall, if it is to 


(tt) District Councils (Water Supply Facilities) Act, 18U7 (00 & 01 Vict. 
0. 44), 8. 6. 

(w) See note (ft?), p. 279, ante. 

(or) As to these improvements, see note (/*), injra. 
iy) 27 & 28 Vict c. 114. 

(a) Settled Land Act, 1882 (45 & 40 Vict c. 38), s. 30 ; sec pp. 294, 297, post. 
(5) Stan*linfj v. Gray, [1903] 1 1. It 49; and sec note (tv), p. 279, ante, 

(«•) See note (r), p. 278, ante. 

id) Improvement of Land Act, 1899 (62 A 63 Vict is. 46), s. 9 (1). 

i e) /tid., 8. 1 (3). These Acts are B{)ecified on pp. 280 et ten., ante, 
f) The Settle Land Act, 1882 (46 & 46 Vict c. 38), s. 25 (i.) -(xx.), specifies 
the following improvements ; — , ^ 

(i.) Drainage, including the straightening, widening, or deepening of drains, 
stz^ms, and watercourses : 

! ii.) Irrigation ; warping : 

iii) Drains, pipes, imd machinery lor supply and distribution of sewage •• 
manure: 
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smt. 8. be paid for out of capital money under their^ provisions (g), and 

Under the they act as a guide to the courts in the exercise of their general 
Settled jurisdiction to sanction expenditure out of capital on repairs, which 
i°”8diction, if exercised at all where the. Settled Land Acts (A) do 
1882—1890. apply, will be confined strictly to cases of salvage (t). 


InterpretA- 
tion of 
ftiitntorj 
improve- 
nenta, 


679. The Settled Land Act, 1882 (j), includes, with considerable 
additions, all the agricultural improvements enumerated in the 

(iv.) Embanking or weiring from a river or lake, or from the sea, or a tidal 
water (see Jte Jicthlehem and bridewell Hoapilah (1865), 30 Ch. D. 541) : 

i v.) GrojTies; seawalls; defences against water : 
vi.) Inclosing; straightening of fences ; re-division of fields : 
vii.) Reclamation; dry warjiing: 

yiii.) Farm roads ; pnvato roads ; roads or streets in villages or towns: 
ix.) Clearing; trenching; planting: 

X.) Cottages for labourers, farm-servants, and artisans, employed on the 
settled land or not : 

(xi.) Farmhouses, offices, and out-buildings, and other buildings for farm 
purposes : 

(xii.) Saw mills, scutch mills, and other mills, water-wheels, engine-houses 
and kilns, which will increase the value of the settled land for agricultural 
piir]:mso8 or as woodland or otherwise : 

(xiii.) Rose^oirs, tanks, conduits, watercourses, pipes, wells, ponds, shafts, 
^ms, weirs, sluices, and other works and machinery for supply and distribu- 
tion of water for agricultural, manufacturing, or other purposes, or for 
domestic or other consumption ; 

i xiv.) Tramways; railways; canals; docks: 

XV.) Jetties, piers, and landing places on rivers, lakes, the sea, or tidal 
waters, for facilitating transport of iiersons ami of agricultural stock and pro- 
duce, and of manure and other things required for agricultural purposes, an^ of 
ininereis, and of things required for mining purpo.se 9 : 
fxvi.) Markets and market places ; 

(xvii.) Street, roads, paths, squares, gardens or other open spaces for the 
use, gratuitously or on payment, of the public or of individuals, or for dedica- 
tion to the public, the same being necessary or proper in connection with the 
conversion of land into building land : 

(xyiii.) Sewers, drains, watercourses, pipe-making, fencing, paving, brick- 
making, tilo-moking, and other works necessary or proper in connection with 
any of the objects aforesaid : 

, (xix.) Wai pita for mines and other proluninary works ncceesarv or dtodw 
in connection with development of mines ; j y 

(XX.) Beronstniction, onlargempnt, or improTomont of any of those works. 

To the Settled Land Act, 1890 (63 & 64 Viet. o. 69), 1 13, 

(n) Rndgos : 

(ii.) Making any additions to or altomtions in buildings reasonably necessary 
or proper to enable the same to be let : ^ ^ 

(lii.) Eiyption of buildings in substitution for bufldings within an urban 
sniiitary district taken by a local or other public autbonty, or for buildines 
taken under compulsory power^ but so that no more money be expended thra 
the am^t rocoived for the buildings taken and tho site thereof • ^ 

(iv.) The rebuilding of the principal mansion house on the settled land ; pro. 
vidcd that the sum to ^ applied under this sub-section shall not exceed one-hall 
of the annual rental of the settled land. As to the procedm-e for obtaining 
approval to expenditure under these Acts, see pp. 289 et post 

(g) Re Vrm%M, IVWie v. Willis, [1902] 1 Ch. 15, C. A., per Romer E J 
atp, 23; AVR/flyrawV SdtM Eefates, [1903] 1 Ch. 560. cA., wr CozENS- 

GeranTsiLmi) Settled Estate, [1893] 3 ^ 252 C A. 

(h) See note (w). p. 279. ante. soz, v.. a. 

(i) ^ Rt Teissier' a Settled Estates, Re Re Teissier's TrusU, Jk Teissier r 
^ CL 153; Re WiUiSt Willis v. iri^ts, supra. For the 
court in oaaes of aalvage, see p, 277 , antes ^ 
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Improvement of Land Act, 1864 (k ) ; and the fact that an improve- 
ment has been sanctioned under the latter Act, as coming within 
a provision substantially identical with a provision of the Settled 
Land Act, 1882 (Q, is good evidence that it is an improvement 
within the Settled Land Act, 1882 (m). The list has been inter- 
preted by the courts with some liberality (71); but, except where it 
has been expressly extended by the Settled Land Acts (o) to other 
objects (p), it will be confined to works incidental to the use of the 
land itself as agricultural land (^). 

680 . The expenses of making streets, roads, or other open 
spaces, whether for the use of the public or individuals, or for 
dedication to the public in connection with the conversion of land 
into building land, may be paid out of capital money under the 
Settled Land Act, 1882 ( 7 *), or they may be raised by mortgage or 
charge on land, or out of moneys liable to be laid out in the pur- 
chase of land or the income of such moneys, or out of accumula- 
tions of income under the provisions of the Settled Estates Act, 
1877 (s). 

(k) 27 & 28 Viet. c. 114. Seeiftf Newiotis Settled KaiatcA^ [ISUO] W. N. 24, 
C. A. For the improvemonts specified in the Improvement ol liiiiid Act, 1804 
(27 & 28 Viet. c. 114), s. 9, see note (a), p. 280, ante, which woro an 

improvement under the last-mentioned Act, aro now authorised by the Settled 
Land Act, 1890 (53 & 54 Viet. c. 69), s. 13 (i.) ; see note ( /'), pp. 283, 284, auie^ 

(0 46 & 46 Viet. c. 38. 

(m) Be Vemetfs Settled EsiaieSt [1898] 1 Ch. 508. 

(n) Thus, the Settled Land Act, 1882 (46 & 46 Viet. c. 38), s. 25 (vi.), inchidos 
new fences partly in place of old fences and partly to divide a. )»rirK for gruzin/; 
purposes {Be VerneyU Settled Estates^ supra), and also the rc-l)iiil(Jing of ag«nlei» 
wall so as to inclose more ground {Be Dunraven^s {Earl) Settled Estate^^ [HM)7] 
2 Ch. 417). too, new form buildings {ffe Lishurne's (Earl) Settled EdatcH, 
[1901] W. N. 91), and re-roofing farm buildingR with galvanised iron instead 
of thatch (Be Vemey^s Settled EstaleSf ««;)ra), have been allowed under tho Settled 
Land Act, 1882 (46 & 46 Viet. c. 38), s. 26 (xi.); but neither sub section 
authorises expenditure on the reconstruction of uninortarod stone walls that 
divide fields (ife MarlborouyEe (Duke) Settlemenf (1892), 8 T. L. It. 201). For 
what has been included in the Settled Land Act, 1882 (45 & 40 Viet. c. 38), 
6. 26 (i.), under drainage and in ibid, (xiii.), under supply of water for domestic 
purposes, see note (f), p. 287, poet. 

(o) See note (w), p. 279, ante. 

(p) See the Setded Land Act, 1882 (45 & 46 Viet. c. 38), s. 25 (xiii.), (xiv.), 
(xv.) ; note (/), pp. 283, 284, ante ; and seo note (f). P- 267, post. 

(q) Be Harrin^ofrCe {Bkarl) Settled Estates (UHMJ), 76 L. J. (ch.) 460, C. A. For 
example, an engine-house to supply electric light (J7c Leconfteld's (Lord) Settled 
EstaUSt [1907] 2 Ch. 340), or nulls for commercial purposes (Be UarrvwjtorCs 
{Earl) ^led Estates, su^a), are not improvements within the Acts. I'ho 
costs of an engine-house and accumulating room wore allowed in Be. Itlaqrave's 
Settled Estates (1902), 87 L. T. 62; but having regard to tho observations of tho 
Court of Appeal in the same case {Be Bla^ave's Settled Estates , [1903] 1 Ch. 600, 
664, 0. A.), and the other later decisions, the decision in the court below cannot 
now be regarded as an authority. 

(r) 46 (k 46 Viet c. 38, s. 26 (xvii.), (xviii.) ; see note (/), pp. 283, 284, ante. 
A cricket ground is an improvement within the Settled Land Act, 1882 (45 & 46 
Viet c. 38), 8. 25 (xvii.) ; but a pavilion is not u work in connection with it 
within ibid., s. 25 (xviii.) {Be OrwtU Bark Estate (1904), 48 Sol. Jo. 193); com^ 
pan Be De La Warr's {Earl) Settled Estatee (1911), 27 T. L. E. 634 (where an 
expenditure of capital moneys upon the construction of a golf course and club- 
house in oonneetion with the course was allowed). 

(#} 40 *41 Viet 0 . 18, •. 21. For the procedure under that Act, Mi title 
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681 . Preliminary works in connection with the development of 
mines are improvements within the Settled Land Acts («), as are 
their reconstruction, enlar^^einent, and improvement at a hiter 
date, when they are no longer required for preliminary workings, 
but have become permanent (0- 

682 . Cottages for labourers, farm servants, and arti^^ans were 
among the original improvements authorised hy the Settled Land 
Act, 1882 ill ) ; and by subsequent ActsC^i) the list has been extended 
to include the provision of dwellings immediately (/>) available for 
the working classes (which expression includes all classes of persons 
who earn their livelihood hy wages or salaries (c)), either by buihling 
new buildings or by means of the recon structioTi, enlargement, or 
improvement of existing buildings, provided that such provision (rf) 
is not in the opinion of the court injurious to the estate, or is 
agreed to by the tenant for life and the trustees of the settlement. 

683 . If it is intended not to occupy but to let buildings on 
settled land(e), such structural/) additions or alterations of a 


Settlements. As to the dedication of land for open Rpaces, either under the 
Settled Estates Act, 1877 (40 & 41 Viet c. 18), or under the Settled r^and Act, 
1882 (45 & 4G Viet. c. 38], s. 16, see title Open Spaces and Uecreatiun Grounds. 

(«) See note (/), pp. 283, 284, ante; see also note (ni), p. 279, antf, 

(i) See the Settled Ijand Act, 1882 (45 & 46 Viet. c. 38), s. 25 (six.), (xx.), and 
note {/), pp. 283, 284, ante ; Re Munay'e Settled Ketates, [1891] 1 Cii. 399, C. A. 
As to mines generally, see title Mines, Minerals, and Quarries. 

(m) 45 A 46 Viet c. 38, 8. 25 (x.) ; see note (/), pp. 283, 284, arde. Gardeners 
are labourers within this provision (ito Lieburne^elEarl) Settled AstafeA. ri9011 
W. N.91), 

(а) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 7 (1), replacing 
the llousing of the Working Classes Act, 1890 (53 & 54 Viet o. 70), s. 74 (l)(h) ; 
see title Puplic Health and Local ADMiNisTRAnoN. 

(б) Dwellings, otherwise suitable, but which are in fact occupied by persons 
who are not members of the working classes, were held not to lie within the 
Housing of the Working Classes Act, 1890 (53 & 54 Viet a 70] (Re Calverley*e 
Settled Ketatee, [1904] 1 Ch. 150). 

(c) Settled Land Act, 1890 (53 & 54 Viet o. 69), s. 18. An estate agent 
is not a member of the working classes within this definition {Re (lerard*e {Lord) 
Settled EetaUf [1893] 3 Ch. 252, C. A., disapproving Re Houghton Estate (1885), 
30 Ch. D. 102, on this point; Be Oversione^e {Lort^ Settled Eetatea (1907), 123 
L.T.JO. 822). 

((/) It was held under the Housing of the Working Glasses Act, 1890 (53 & 54 
Viet 0 . 70), 8. 74 (1) (b), that the proviso in that Act that buildings should not 
be injurious to the estate only apfuicd to new buildings and not to additions 
and improvements to existing buildings Calverleyja titled Eelatee, aupra) ; 
but this decision does not seem to apply to the different language of the 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 7. The provision 
by a tenant for life of dwellings for the working clasm on settled liuid, at 
his own expense, with the previous approval in writing of the trustees, is not 
to be deemed an injury to any interest m reversion or remainder m that land 
(•Wrf.. s.7(2)J. 

(s) Re Dt Tet$eier*$ SettM Eefatee, Re De TktMtsr't Trm^te, fk Teueaer v. De 
TemuTt [1893] 1 Ch 153, approved in Re OeranP* {Lorti) Srttleil Betate, enpra; 
SUu\fotd V. ffo5srfa, [1901] 1 Ch. 440. Alterations in property already let are 
authorised if the tenant gives notice that he will quit onlesa they are made 
{Be OaiveHeyU SeBled Eetaiee, eupra), 

(/) JSi((&i,tl903]lQlLM0,aA.,appxo^ 

aiff<tiiiiu<»[1902]9Gh.827. 
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permanent nature (g) to or in existing (h) buildings as a reasonable 
and prudent owner of property, if he were absolutely entitled, 
would make for the purpose of enabling him to let tlie property (i), 
are improvements {j) within the Settled Land Acts {k). 

684. The expense of rebuilding (Z) the princii)a1 mansion 
house (m) on settled land in a style and on a site more or less 
corresponding with the original (n) may be paid for out of capital 
money (o) to the extent of one-half of the total annual rental of 
the whole settled estate (j^). 


(g) Re Tucker'e Sealed EetateSf [1895] 2 Ch. 468, 0. A. Whotlior (ho character 
of the additions and alterations is sucn as to hrinp: the case within the Settled 
Land Acts is a question of fact for the court to decide. The court has refused to 
allow the payment out of capital moneys of repairs incidental to the ordinary use 
and occupation of the property, such as alterations in drainage {Re Tiidure i^eiiled 
Eatatedf supra\ or of fixtures attached to a building which merely add to its 
amenities, such as electric plant {Re Rlagrave^a Settled Katatea, [1903] 1 Oh. 660, 
C. A., approving Re Clarke's Settlement, [ 1 902] 2 Ch. 327, and overruling Re Ereake*a 
Settlement, Kinnaird v. Fredke,[\Wl] 1 Oh. 97),or a heating ajtparutus (/fe QaskelV a 
Settled Eataiea, [1894] 1 Ch. 485), or of an alteration in the shafting of a mill {Re 
Harrington's {Earl) Settled Estates (19()()), 76 L. J. (cir.) 460, 0. A.). On the other 
hand, structural drainage works Ute Thomas, Weathcralls. 77/o/im«, [1900] I Ch. 
319 ; Re LenmfiehTa (Lord) Settled Estates, [1907] 2Ch. 340; compare Standing v. 
Cray, [1903] 1 I. U. 49), tlie replacing of a roof or a change in the main entrance 
of a house (A> OaskelVs Settled EstateA, sujjra), the erection of a wash-house and 
privy {Re Calverley'a Settled Estates, [1904J 1 Ch. 160), the substitution of solid 
floors of concrete for ordinary floor boards in order to keep out dry rot {Stanford v. 
Roberts, snjjra), have been held to lie improvements within Uie Settled Land Acts. 

(h) The erection of now buildings in the place of old is not an addition or 
alteration (Re Lereson-Couer'a Settled Estate, [1906] 2 Ch. 96). 

i t) Stanford v. Ratterls, auj>ra. 

j) Settled Lund Act, 1890 (63 & 54 Viet. c. 69), s. 13 (ii.); see note (/), 
pp. 2S3, 284, ante, 
fA*) See note \v}), p. 279, ante, 

{1) Repairs and alterations, however extensive, do not amount to a rebuilding 
(Re De Teissier a Settled Ef*tatea, Re I)e 7'eisaier's Truata, De TeiasieT v. De Teissier, 
[1893] 1 Ch. 163; Re De Talley {Lord), Leighton v. LeighUm, [1896] W. N. 162; 
Re W'righVa Settled Estates (1900), 83 L. T. 169) It is, however, a question of 
fact in each case as to whut umouiiU to a rebuilding {Re Walhtr'a Settled Estate, 
[1894] 1 Ch. 189; Re Kendngion SeitM Estates (1906). 21 T. L. K. 361 ; Re 
hunhntn Mousey Sdiled Estatea (1906), 22 T. L. 11. 696; Re Legh's Selilent Estate, 
[1902] 2 Ch. 274). The improvement of the architectural amenities of a mansion 
house does not come witliin the provision (Re (Jerard's (Lterd) Settled Estate, 
[1893] 3 Ch. 262, C. A.]. The complete reconstruction of the drainage system 
of a mansion house, as distinguished from improvements in the existing system 
{Re Gerard's (Lord) Settled Estate, sujira, disapproving Re Houghton Estate 
30 Ch. D. 102), has been allowed under the Settled Land Act, 1882 (46 & 46 
Viet c. 38), 8. 26 (i.) [Re Dunraven's (Earl) Settled Estates, [1907] 2 Ch. 417). 
The Settled Land Act, 1882 (45 A 46 Viet a 38), s. 26 (xiii.), has been held to 
authorise a new water supply {Re Kensington Settled Estates, supra), or a very 
large addition to an existing water supply {Re Houghton KsUiie, swpra\ m 
Bidufer Lytton's Will, Kwhwterih Settled Estates (1888), 38 Ch. D. 20, C. A), 
including a supply of water for the extinguishment of fire with complete eauip- 
ment, such 08 hydrants and hose {Re Dunraven's {Earl) Settled Estates, supra). 

(m) This means the actual house and outbuildings connected with it, not merely 
pbysicttlh', but by occupation, enjoyment, and propinquity {Re Verard's (Lord), 
Settled &tate, supra, at p. 261). It does not include a laundry 260 yaros 
distant {Re Dunraven's {Earl) Settled Estates, supra), 

(n) Re Walktafs Settled Estate, supra ; Re Kensington Settled Elates, supra, 

(o) Settled Land Act, 1890 (63 k 54 Viet c. 69). s. 13 (iv.b 
\jp) Be Gerards (Lard) Settled Estate, supra. The annual rental includes the 
income of invested capital moneys {Re De Teissier's Settled Estates, Re De 
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If buildings are taken by a local or public authority or under 
compulsory powers, the amount received for the buildings taken 
and the site thereof may be expended in the erection of buildings in 
substitution (q), 

685. The reconstruction, enlargement, or improvement of any 
work that is an improvement within the Settled Land Acts (r), how- 
ever and whenever made («), is an improvement within the Acts (t). 

686. Capital money arising under the Settled Land Acts (r) may 
be applied in payment of any money expended by a landlord 
under or in pursuance of the Agricultural Holdings Act, 1908 00 » 
or any enactment thereby repealed, or under custom or agreement 
or otherwise (a), in or about the execution of certain specihed 
improvements (fc); or in discharge of any charge created on a 
holding under the Agricultural Holdings Act, 1908 (u\ or any 
enactment thereby repealed (c). 

Temier^i TruaU, I)e Teiaier v. De Temier, [1893] 1 Ch. 153); and of farms 
usually lot but actually unoccupied at tho moinont {Re Walker* a Settled Estate^ 
[1891] 1 (Jh. 189), without allowance fur tlio cost of repairs (Re Kenaington 
Siitkd Estates (ltH).>). Ill T. L. K. 351', but it does not include any allowance as 
a roiitul value of a ntunsion and park in tho occupation of the tenant for life or 
of a funn held and fanned by him (Re WaVeer'a Settled Estate, stq ra, at p. 193). 

(7) Settled Lund Act, 1890 (53 i 54 Viet. c. 09), s. 13 (iii.); see note (/), 
pp. 283, 281, ante. 

(r) 800 note (tv), p. 279, ante. 

(«) Ite DunravaCs (Earl) Sdfhd Edaies, [1907] 2 Ch. 417; compare Re 
Mnndg'a Seitltd [1891J 1 Ch. 399, C. A.; lie Calverley^a Settlid Estates, 

I Cl». 160. 

(0 Settled Land Act, 1882 (45 (k 46 Viet. c. 38), s. 25 (xx.); see note (/), 
pp. 283, 284, ante. 

(n) 8 ICdw. 7, c. 28, s. 20, which is u re-enactment of the Agricultural 
IJolJings (JOnglund) Act, 1883 (46 & 47 Viet. c. 61), s. 29, as amended by the 
Agricultural llolilings Act, 1900 (63 & 64 Viet. c. 50), the two latter Acts f^ing 
re^HJalod by tho Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), which is a 
consoliduting Act. As to the Agricultural Holdings (England) Act, 1883 (46 & 47 
Viet. c. 61), H. 29, see title Aquicultuke, Vol, 1., p. 267. 

(u) Tho words “ uudor custom or agreement or othorwdso” did not occur in 
tho Agricultural Holdings (England) Act, 1883 (46 & 47 Viet. c. 61), which 
was cuniinod to iiionoys cx|)cnded in pursuance of that Act, but were inserted 
by the Agricultvii*ul lioldiiigs Act, 1900 (63 & 64 Viet. c. 50}, s. 3 (3). Silos, 
which are an iinprovomeut within tho Agricultural Holdings Acts, erected 
by a tenant for life on land in his own occujmtion, were held not to be an 
improvement within tho Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 26 
{Re Jtraadwaicr E»tafe (1885), 54 L. J. (CU.) 1104, 0. A.). The Agricultural 
lloldings (England) Act, 1883 (46 & 47 Viet. e. 61), was not cited to the court on 
that occasi\m, uiul it ditticult to seo how it coiild have applied, but it might 
possibly l>o hold that the wider words of the later Agricultural Holdings 
Acts, 1900 (63 & 64 Viet c. 50), and 1908 (S Edw. 7, c. 28), mi^e improvements 
luider those Acts improvomonts under the Settled Land Acts (see note (w), 
p. 279, auU). 

(b) The ioiprovomcnts are snocihed in the Agricultural Holdings Act, 1908 
(8 Edw. 7, c. 28), Schtd. 1., rarts 1. and IL, which are identical with the 
Aj^ncultural Holdings Act, HKK) (63 A 64 Viet. c. 50), Sebed. L, Parts 1. and 
IX, as to which see title AoRicrLTUliE, Vol. I., pp. 260, 261, notes (c), (/). 

(e) Agricultural Holdings Act, 1908 (8 Edw. 7, o, 28), a. 20 (2). As to 
the power of the hindloixi on paying compensation to obtain a c^rge, 
■ee the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), ss. 15~~19, which 
renlaco tho Agricultural Holdings (England) Act, 1SS3 (46 & 47 Viet. c. 
61), as. 29, 30, 31, 32, as amended by the Agricultural Holdings Act, 1900 (69 
It 64 Viet 0* 60), a. 3, and see title Aqiucu|.tuiib, Vol. 1., p. 266. 
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Sub-Sect. 2,--Ex€cuti(m of ImprovmmU, Sect. 3. 

667. A tenant for life may himself execute any authorised Under the 
improvement, and enter into any contract relating to the execution Settled 
tiiereof, with power to vary or rescind the same {d). He may also 
concur with any other person interested in executing, or contribut- 
ing to the costs of, an authorised improvement (e). Execution of 

improve- 

Part III. — Procedure under the Settled 
Land Acts, 1882 — 1890. 

Sect. 1 . — Submission and Approval of Scheme. 

688. A tenant for life(/), who is desirous of applying capital Submissiou of 
money in payment for an authorised improvement, may submit a scheme, 
scheme for its execution, which must show the proposed 
expenditure (p). 

It the capital money is in the hands of the trustees of the Approval by 
settlement, the scheme must be submitted for approval to the trustees, 
trustees, who are bound to satisfy themselves that the improvement 
proposed is an improvement authorised by the Settled Land Acts(/e) 
and is for the benefit of land comprised in the settlement, and that 
the scheme for the execution of the improvement is a proper one 
for carrying out that improvement. They should also be satishod 
that, in preparing and submitting the scheme for their approval, 
the tenant for life was acting mider competent skilled advice in 
reference to the execution of that improvement, and that he has 
regard to the interests of all parties entitled under the settle- 
ment (0* Failure to assure themselves on these points will exj^ose 
them to liability for approving an improvident scheme (y), but they 
are not concerned with the general policy of the tenant for life as 
to the improvements that he may propose {k). If the tenant for life 

(d) Settled Land Act, 1882 (45 & 40 Viet. c. 38), s. 31 (1), (v.). For the 
contractual powers of a tenant for life K«»®rally, see title Skitlements. 

(e) Settled Land Act, 1882 (45 & 40 Viet. c. 38), 8. 27. Tbia baa been held to 
authorise the iuvestment of capital money in a water company fomicKl to 
supply water to a building estate {Ite Orwell Park Estate, [1894] W. N. 136). 

(/) As to who is a tenant for life or a person having the j^wors of a tenant for 
life under the ii^ettlcd Laud Acts, sco titlo Settlements. TruHteoa of the settle- 
meat in this connection are the trustees for the purposes of the Settled Land 
Acts (see note {w), p. 279, ante), for whom see title Settlements. 

(^) Settled Laud Act, 1882 (45 & 40 Viet. c. 38), s, 26 (1). Unless the 
approval is expressly made conditional on the expenditure shown in the 
scheme not being exceeded, extra expenditure necessarily incurred in carrying 
out the scheme may be paid for out of capital money (Ee Bulwer LyttenCs li ill, 

Knehworth Settled Eatates (1888), 38 Ch. D. 20, 0. A.) ; see also Be Egmont'a (Earl) 

Settled Eatatea, [1908] W. N. 176 ; Settled I^nd Act, 1890 (53 A 54 Viet c. 691, 

B. 15, and p. 291, poat For forms of submission of scheme by tenant for life 
to l^e trustees of the settlement and approval by them, see Bncyclopsedia of 
Forms and Precedents, Vol. XIII., pp. 717, 719. 

(h) See note (w), p. 279, ante, 

(•) Be EgmonP$lEarl) Settled Eetatea, Lefrmj v. Egmoni iEart), [1906] 2 Ch. 161. 

(i) Be Norfolk' $ (Duke) Parliamentary Eatatea, Norfolk {Duke) v. Herrke (Lord), 

[1900] 1 Ch. 461, 468. 

. . (k) Be Egmonfa (Earl) Settled Eatatee, Lefroy v. Egmmt (Earl), euf/ra. If the 
trustees are satisfiM as to the particular scheme submitt^ to them, they need 
not consider, for instanoe, the uumber of previous sch e mes or the amount of 
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is an infant, the trustees have power to prepare and approve their 
own scheme (I). 

689. If the money is in court, or an application is made to the 
court (m) in the event of the refusal of the trustees to approve a 
scheme (n), the scheme must be submitted for approval by the 
court, which will, of course, have to be satisfied on the same points 
as in the case of approval by the trustees (o). 

The fact that there is no capital money available for carrying 
out a scheme does not prevent the approval of a scheme either by 
the trustees or by the court (p), or the decision of the legal question 
whether the proposed works are improvements within the meaning 
of the Settled Land Acts (q). 

Sect. 2. — Payment out of Capital Money. 

690. If the capital money to be expended is in the hands of the 

trustees, then, on a certificate either of the Board of Agriculture 
and Fisheries (r), or of a competent engineer or able iiractical 
surveyor, nominated by the trustees and approved by the Board or 
the of the proper execution of any work or operation com- 

piisod in an improvement shown in a duly approved scheme and of 
the amount properly payable in respect of the work done, or on 
an order of the court (0, it may be applied by the trustees in 
payment of such amount ( n). 


CM)>ita] inonoy alroudv, or liuble to be. expanded thereunder, or the general 
counnrtion Iwtwoeii the inu»rovonient8 mentioned in the scheme proposed for 
thoir iipprovul and iiin)i*oveineiitH contuiiied in schemes already sanctioned (Ae 
KtjimwtM (AVnV) SetlUd Katafea, v. Eymont {Earl\ ^ Ch. 161). 

\l) lit (irtifa Court Kaiaie, [190ij W. N. 60. 

(m) “rnuit” iijoaus the Uigb Court of Justice (Settled Land Act, 1882 
(46 16 Viet o. US). 8. 2 (ix.) ). 

{u) Settled Land Act, 1882 (46 & 46 Viet. c. 38), 8. 44. All applications to 
the I'Miirt be by sununons (iVncf., s. 46 (3), und Settled Ijund Act Rules, 

18S2, r. 2 ^Stnt. R. & 0. Rev., Vul. Xl J., Supremo Court, lingland, p. 743), though 
in oihom wliei'c u petition is more udvantagetuis tho costs of a petition maybe 
alloxve<i [Hr Hrthhht^ avd liridetrril HoajdtuU (1886), 30 Ch. D. 641). 

(o) Sf'ttlod Lund Act, 1882 (46 iJt 46 Viet. c. 38), s. 26 (1). 

( ;0 fU Sifrndk'a (Duht) Pariiamtntary Eatatea, Norfolk [Duke) y, Htrrtes (Lord). 
[lOtMi] I Ch. 461. 

(»/) lie (^alrrrlry'a Settled K»fa*ea, [1904] I Ch. 160, 163. For a list of the 
Settlcnl Lund Acts, see nut#' (w), p. 2i9. ante. 
ir) Scitled Land Act, 1882 (46 & 46 Viet. c. 38). s. 26 (2) (i.). 

\a) Ihid.. «. 26 i,2) (ii.). The cortilicate does not vouch for the propriety of the 
improvements, but is a conclusive authority and discharge to the trustees for any 
payment made by them in pursuance therofd ; seo 1 6 id., s. 26 (2) (i.). As to 
the court, sw note («i), au^tra. For forms of application to the Board of Agncul- 
tur© and Kisherios for approval, and approval of engineer or surveyor, soe 
Encycloju’i'dia of Forms and Precedents, VoL VII., pp. 26, 27. 

(f) Si'ttled Land Act, 1882 (46 & 40 Viet c. 38), s. 26(2) (iii.). On an applica- 
tion under this provision, the court has not merelr to bo satisfiM of the facts that 
the scheme has been approvetl by the truntees and the money spent, but it has a 
dis<*]vtiou to refuse to make the order unless satis6ed as to the propriety of the 
scheme; and for this pur|K)so the merita of the scheme as a whole will be 
considered just as if the money were in conrt and the scheme were before the 
court for approval {JU AVA’s BettUmeni, [1904] 2 Ch. 22; comp.-ire darkey. 
Thornton (1887V 36 Ch. D. 307, 313, 314). For Immsof application for oeiitifi* 
cate and certificate of due execution of works and amount expended, see 
Encyclopedia of Forms and Precedents, Vol. VII., pp. 27 ef aag. 

(a) l^ctUtd I^iid Act, IS82 (46 & 46 Yiit. c. 38), s. 20(2). 
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681. If the capital money to be expended is in coart, theni after 
approval of the scheme, on such evidence of the execution of tlie 
work as the court thinks sufficient, payment will be directed for the 
whole or part of any work or operation comprised in the improve- 
ment (r). In no case, however, will the court make an order which 
is prospective in that it authorises payment to be made at a future 
time either for work not yet done or out of money not yet com^ to 
the hands of the trustees (a). 

692. The court may (b) authorise the application of capital 
money in or towards paym(snt for an authorised improvement 
notwithstanding that no scheme was submitted before the execu- 
tion of the workfc), or even that the tenant for life was not 
competent to submit a scheme (<l). This jurisdiction of the court 
extends to reimbursing a tenant for life for past expenditure on im- 
provements ; but whenever the court is asked to exercise this power 
after the execution of the work, the claim is closely scrutinised (e). 
Although a power in or direction to trustees to elTect repairs and 
improvements out of income does not deprive a tenant for life of 
his right (/) to avail himself of the provisions of the Settled Land 
Acts 0/), yet wdien the court is asked to exercise its discretion, a 
provision by the settlor that the expense of executing improvements 
shall fall on income is a ground for refusing to comply with the 

(v) Settled Land Act, 18S2 (45 & 46 Viet. c. 38), 8. 26 (3). The evidence may 
consist of u report or ccrtifi<’ate of the Board of Agriculture and Fisheries or of 
a cotni)etent ongioeor or able practical surveyor, approved by the court (tVaVL) ; 
see p. 21)0, anfe. 

(a) lie Millard' $ Mthd Kstatee, [1893] 3 Ch. 116, 0 . A.; and see Re BnnhV$ 
{Marq*(is) Settled Esiake, [1893] 3 Ch. 161, 165. //cad /e/f cxmmdituro by the 
tenant for life for tli© benefit of all parties intorcHtod for tne purposes of a 
scheme approved without money in hand will bo rocoiipf'd him on his furnisli- 
ing proper evidence of the execution of the work (Av Eor/'olk't (Duke) Ear- 
liumeufary EctateSf Ntfrjolk (Ifuke) v. Ilerries {Lord)^ 1 Ch. 461). 

(/>) Since the p^ls^iIlg of the Settled Land Act, 18tK) (53 & 54 Viet. o. 69), 
B. 15. P^cviousl^• there was no euch juriMliction in the court {Ur Hokhkinn 
Settled Estate^ (1887J, 35 Ch. I). 41, C. A.), and even now the diHcrotion will 
not be exer<‘ised in favour of the tomint for life when the improvcmeiitH w(>re 
executed before the passing of the Settled Land Act, 1882 (45 & 46 Viet. c. 38) (Re 
OrmnnCa Setthd Ettuie, [1892] 2 Ch. 318), nor d(»es it extend to suiiifl puiii by a 
tenant for life in respect of instalments of improvement rentchurgen [Re 
Dali eon* a Settled Asfafs, [1892] 3 Ch, .’>22; Re llriakra (Mart^uia) Si tiled ElatakH^ 
auitra) ; and see p. 292, post, " But sums expended on improvements authorised 
by the settlement, but not by the Settled liund Acts (see note (u>), p. 279, a^/fe}. 
may be recouped, although the settlement was executed before the pasHing of 
the Settled Land Act, 18)^ (53 & 54 Viet. c. 69) [lU EgvumVt (Earl) SettUd 
EaUU% Kiimimt v. Lefroy (19(K)), 16 T. li. II. 360). 

(0 Settled Land Act, 1890 (53 & 54 Viet. c. 69), 8 . 15. 

\d) Re Wormedd'a Setthd EatatCf Wormald v. Ollivant, [1908] W. N. 214. 

(e) Re Tucker* a Settled Eataiea, [1895] 2 Ch. 468, 0. A. Delay in executing 
the improvements is a ground for refuiuil (Be Allen* a Settled Eataiea (1909), 126 
L.T. Jo.282). 

(/) Clarkes, Thornton (1887), 35 Ch. D. 807; Be SUmford^e (Lord) Etiate 
(1887), 66 L. T. 484 ; aeeua, if there is a trust coming before the trust for the 
tenant for life and providing for payment of improvomonts out of income 
(Be Partiuyton, Bekh v. Kane, [1902J 1 Ch. 711). If a tenant for life resorts to 
a fund created by the settlement for the purpom of improvement, he is bound 
to comply with any condition imposed by the settlement for the repayment of 
sa<di fund (Re Sudbury and Poynioa EetaUa, Vernon ▼. Feraon, [1893] 8 Ch. 74.) 

(q) See note (w), p.'279, ante. 
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demands of the tenant for life {h). If the expenditure has been 
incurred by the trustees, or by the tenant for life with their know- 
ledge and approval, the court will allow it to be recouped out of 
capital money (i). Prospective orders directing repayment for 
work already done, out of capital money to arise thereafter, will 
not be made (j). 

If the trustees of the settlement do not oppose an application for 
recoupment by the tenant for life, it is their duty to remain neutral, 
and the court will not hear counsel on their behalf in support of 
the application (k). 

693 . Charges created under any Act of Parliament in respect of 
an improvement authorised by the Settled Lands Acts (/) may be 
redeemed out of capital money (m), but there must be evidence that 
the improvements in respect of which the rentcharge was created 
were improvements within the meaning of the Settled Land Acts (n). 
It is immaterial that the improvements were executed and the rent- 
charge created before the 28rd August, 1887 (o), but a tenant for life 
is not entitled to bo recouped for past payments made by him in 
respect of rentcharges so created (p) unless he has insisted on his 
rights before making the payments ((;). Capital money may be 
applied either in payment of the instalments of the rentcharge, 
representing both capital and interest (r), or in redemption of the 
rentcharges, together with the payment of any bonus that may bo 
demanded by the lenders in consideration of their consenting to 
redemption («), and the fact that the improved portion of the estate 
has been sold and the rentcharge transferred to other portions is no 
objection to such application (0. But a payment made by a tenant 
for life to induce the original holders of charges to consent to a 
transfer of the charges whereby the interest is reduced cannot be 
repaid to him out of cajutal money (a). 


(A) Cardigan v, Ciirzon-Hoive (1893), 9T.L.B.244; Re Partington, 

Reign v. Kane, [1902] 1 Ch. 711. 

(i) Re Thomae, WetheroU v. Thomae, [1900] 1 Ch. 319; Re Lhhurne'e [Earl) 
tiettled Eetaies, f 1901 ] \V. N. 91. As to tne cost of sanitary VForks executed under 
tho Public Iloulth Acts, see title Public Health and Local Administiiation. 

(;) Bee note (a), p. 291, unit; Rt Brietol'e [Marqaie) Settled Estates, [1893] 
8 Oh. ICl. 

[k) Re llotehkvde Settled Estates (1887), 3d Ch. D. 41, C. A., per NoBTH, J., at 
p. 43. 

(/) See note (u»), p. 279, ante 

(m) Settled liand Acte (Amendment) Act, 1887 (60 & 61 Viet. c. 80), s. 1. 
This Act roinovtxl tho diffiruliies created by tho decision in Re Knaichbult's 
Settled IMe[im), 27 Ch. 1). 349; affirmed (1885), 29 Ch. D. 688, C. A. 

(n) Re Keuion's Settled Estates (1889), 61 L. T. 787. For the term “Settled 
Ijnnd Arte/’ see note (a ), p. 279, cute. For the authorised improvemente, see 
note (/), pp. 283, 284, ante, 

(o) The date of the passing of the Settled Land Acts (Amendment) Act, 1867 
(60 & 61 Viet c. 30); Re Howard's Settled Estates, [1892] 2 C’h. 233. 

(p) Re Howard's Setiied Estates, s^ipra; Re Ikxlison's Settled Estate, [1892] 3 
Ch. 622 ; and see note (6), p. 291, ante. 

(q) Re BriM's [Morjuu) Setiied Estates, [1893] 3 Ch. 161, 165. 

(r) Re Kgmont's [Umi) Settled Estates (1890), 45 Ch. D. 396, C. A., disap* 
proving Re SudeUy'e (Aoni) Silled Estates (1887), 87 Ch. D. 123. 

t) Re Egmont's (Lid) Settled Estates, supra, 

(i) Re Howard's SettM Eetaies, supra. 

(a) Re Fsnuy't Settled Eetatee, [1898] 1 Ck. 608. 
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Sect. 8. — Maintenance^ liepaiff and Insurance of Improvements. 

694 . Improvements must be maintained and repaired and, if they 
include a building or work in its nature insurable against damage by 
lire, insured at the exf^nse of the tenant for life, and each of his 
successors in title having under the settlement a limited interest 
only in the settled land, for such period (if any) and in such 
amount (if any) as the Board of Agriculture and Fisliorios by 
certificate in any case prescril^es {h). The tenant for life and each 
of such successors in title is also bound from time to time, if required 
by the Board on, or without, the suggestion of any person having 
under the settlement any estate or interest in the settled land, 
to report to the Board the slate of every improvement and the 
fact and particulars of any fire insurance (c). Failure to comply 
with these requirements gives any person having any estate or 
interest in the settled land, in possession, remainder, or reversion, 
under the settlement, a right to an action for damages against 
the tenant for life or his estate after his death (d). Tlio tenant for 
life and each of his successors in title, having under the settlement 
a limited interest only in the settled land, in executing, repairing 
or maintaining authorised improvements, is protected against 
liability for waste in respect of any acts, works, or user of the land 
for such purpo.se8 (<?). 


Part IV. — Procedure under Other Acts. 

Sect. 1. — Under the Improvement of Land Act, 1864. 

Sub-Sect. 1. — Application by Landowner. 

695 . An application to the Board of Agriculture and Fisheries 
for the purpose of obtaining a charge for improvements under the 
Improvement of Land Act, 18G4(/), or tlm Acts amending or 
extending the sameO;), may be made by any landowner. 

The “landowner** for the purposes of the Improvement of 
Land Act, 1864 (/), is defined as the person who is in the actual 

{h) Settled Land Act, 1882 {io & 46 Viet. c. 38), b. 28 (1). Insurance moneys 
must bo applied in r^lacing tno diimoged bijildinp:H (comp;iro Ite Quicke'ii Trusta, 
Poltimore v. Quirke, [1908] 1 Ch. 887), The certificate may bo varied from time 
to time, but not so as to increase the liability of the tenant for life or any of his 
successors in title (Settled Land Act, 1882 (45 & 46 Viet. c. 38). s. 28 (4) j. For 
the form of certificate and other documents requisite for obtaining it, s<te 
Encyclopsedia of Forms and Prece<lonte, Vol. VII., pp. 26 rt aeq. For the 
obligations of a tenant for life generally in respect of re]>uir.H and insurance, see 
title Settle^texts. 

(e) Settled Land Act, 1882 (45 4; 46 Viet. c. 38), s. 28 (3). 

{(t) Ibid., s. 2S (5). 

(e) Ibid., 8. 29. For the meaning of the words ** timber and other trees not 
planted or left standing for shelter or ornament,” in ibid,, s. 29, see ffVW- 
Plundetl V. JrMcy, [1903] 2 Ch. 664, 

(/) 27 & 28 Viet. c. 114, s. 11. For a form of application, see £ncyclopoE»dia 
of Forms and Precedents, Vol. Vll., p. 29. 

(y) For the Acts amending and extending the Improvement of Land Act. 
1864 (27 4 28 Viet. c. 114), see pp. 280 et aey., ante. 
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0BOT. 1. 
Under the 
Improve- 
ment of 
Land Act, 

Definition of 
landowner. 


Form of 
application. 


Report of 
inspection to 
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poBsefision or receipt of the rents or profits of any land, whether 
of freehold, copyhold, customary, or other tenure, except where 
such person is a tenant for life or lives, holding under a lease 
for life or lives not renewable, or is a tenant for years, holding 
under a lease or an agreement for a lease for a term of years 
not renewable, whereof less than twenty-five years are unexpired 
at the time of making the application, without regard to the real 
amount of the interest of any person so excepted (ft) ” ; and in 
a case where the person in the actual possession or receipt of 
the rents or profits of any land falls within the above exceptions, 
the person who for the time being is in the actual receipt of the 
rent payable by the person so excepted is, unless he also falls within 
the above exceptions, jointly with the person who is liable to the 
payment thereof, deemed to be the “ landowner ” (i). In the case 
of perHons under a disability, such as married women, infants, or 
lunatics, the application may be made by their husbands, guar- 
dians, committees, or trustees {k). Joint applications may be made 
by several landowners (Q. 

The application must be made in the prescribed form, but until 
the proposed improvements have been sanctioned by the Board of 
Agriculture and Fisheries it may be withdrawn or altered (m). 

Sub-Sect, 2. — Inve$iigalion, 

696. If the application is entertained the Board of Agriculture 
and Fisheries may appoint an inspector, who is to report (except 
whore tlie proposed outlay is to be made in respect of planting 
only) whether the proposed improvements will elTect a permanent 


(A) It is ovldont that the refci’once to tho porBon bo excepted is erroneous, 
and that tho person referred to should be the person in actual possession etc. 
Compare tho wording of tho definitions in tho Tithe Act, 1836 (6 & 7 Will. 4, 
0 . 71), 8. 12, and the Inclosure Act, 1845 (6 & 9 Viet. c. 118), s. 16, which 
apparently wore the basis of the definition. The object of tho definition is to 
ot)viulo tho necessity of inquiring into the title of the landowner, and the 
oficot is to preclude any question ns to the yalidity of the charge so far as regards 
any defect m tho title of tho apxdicant; seep. 279, auU. As to the principle in 
its application to exchanges or partitions under the Inclosure Acts, see Jaamb 
T. Turner, [1892] 1 Q. Ih 47. 

(f) /.f., for tho purposes of tho Improvement of Land Act, 1864 (27 & 28 Viet. 
0 . Ill), s. 8. Landowner" includes a corporation {ibid.), os does the word 
*' iierson " {ibid,, s. 10). As to charges created by incumbents, see title 
Ecclesiastical Law, Vol. XL, p. 759. 
fA) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 24. 

{l) 1 hid., 8. 1 2. Adjoining lauds or easements, or conveniences thereover, may 
be arquiroil, fur the pur^K>se8 of the execution of improvements, from persons 
enabled to sell or diqK)so of any such adjoining lands etc., under the Lands Clauses 
Consolidation Act, 1845 (8 A 9 Viet c. 18). as to whom see title Gomfulsokt 
ruiiciiASE OF Land and Compensation, VoL VL, p. 57 ; and the amount of 
the purch^-mom^y may be added to the char^, and works may be executed on 
such adjoining lands for the purnosM of dr^age or war])ing improvements 
under the provisions of the lisnd Drainage Act, 1847 (10 A 11 Viet c. 38), and 
the Land Drainage Act, 1861 (24 & 25 Viet o. 133), Part DI. (Improvement 
of laxnd Act, 1864 (27 A 28 Viet e. 114), ss. 32, 33, 49); and see p. 303, post. 

(f») Improvement of Land Act, 1864 (27 A 28 Viet o. 114), a. 11. The forma 
may be issued hy the Board of Aenculture and Fisheries from time to time 
(•Aid., B. 13h For fonna of apj^cation, see £noyolop»dia of Forms and 
IWedonts, Vol. VII., pp. 29 H uq. 
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increase of the yearly value of the land exceeding the yearly 
amount proposed to be charged thereon in respect of the Improve- 
ments applied for (n). The Board may require the applicant to 
give security for the expenses of such investigation (o), and may 
also require any alterations in the proposed improvements that 
it may think expedient (p). 

697. If in the opinion of the Board of Agriculture and Fisheries 
any proposed improvement will interfere wdth any navigable river 
or canal, the landowner must give notice in writing to the body 
having the management or control of such river or canal (q\ and, 
in the event of such body dissenting, an order of the court must he 
obtained authorising the Board to proceed with the improvement (r). 

698. Before the commencement of any sanctioned improvemenis 
detailed specifications and, in the case of buildings, and in any 
other case if required, detailed plans or drawings, must ho delivered 
to and approved by the Board of Agriculture and Fisheries (s). 
The Board has also power to inspect the improvements while in 
progress (a). 

Sub-Seot. 3 . — ProvUional Order$. 

699. The Board of Agriculture and Fisheries, if satisfied as to 
the permanent value of the proposed improvements, may sanction 
the improvements by an order(/>) called a provisional order (c). The 
provisional order must name the landowner to whom it is issued, 


(n) Improvement of Land Act, 1864 (27 & 28 Viet c. IHb s, 15, For a form 
of approval of an inspector compare the form for use under the Sottlod Laiul 
Act, 1882 (45 & 46 Viet, c, 381), Encyclopujdia of Forms and 

Vol. VII., p. 27. As to improvements under tho Ijimitod Owners Hosidetnops 
Act, 1870 (33 & 34 Viet c. 66), and tho Limitod Owners Ilosorvoirs and Water 
Supply Further Facilities Act, 1877 (40 & 41 Viet c. 31), soo pp. 2S1, 282, 

(o) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 14. 

(p) Ibid., 8. 16. . , ^ 

(7) Ibid., 8. 19. As to rivers and canals geijerully, foo tifh a Railways and 
Canals ; Waters AND Watebcoukses. , 

(r) Improvement of Laud Act, 1804 (27 & 28 \i«’t_^ c. Ill), s. 21, and 
compare ibid., s. 47. Tho costs of such application, which is made by Huininons, 
are in tho discretion of tho judge, and if he so directs iri.iy be d(;funod to bo 
part of the expenses of the ap^cation for tho proposi'd [ihtd., 

B. 23). The Improvement of Land Act, 1884 (27 & 28 Vhet. c. 114), ss. 17, 18, 
which provided for the giving of notices to remaindermen and morlgagoes and 
forbade the matter to proceed in the event of their dissenting', until order 
of the court was obtained, wore repealed by tho Settled Lund Act. Ih82 (45 a 1 ) 

Vict.c.38),fl ^ ^ 

(61 & 62 Vi( 

Act, 1864 (27 u , . „ , , , ^ 

out of the jurisdiction, are practically rendered ousoloto, 

(«) /bid», 88. 30, 31. For form of statutory declaration as to title, soo Lncy- 
clopaodia of Forma and Prec^ents, VoL, VIl., p. 34. 

(a) Improvement of Land Act, 1864 (27 & 28 Vict c. 114), b. 48. 

(5) Ibid., 8. 23. For cases where the improvement may bo sanctioned, oven 
though it does not effect a permanent increase in tho value of the lands, see 
p. 281, ante (erection of a residence), and p. 282 , ante . 

(c) improvement of Land Act, 1864 (27 A 28 Viet c. 114). 8. 27. form of 
order is ret out in Sched. A, ibid, (see iSncyclop»dm of Forms and Precedents, 
Vol. Vn.. p. 36). If the assignee is a land improvement company, expenditure 
under the improvement of Land Act, 186-I (27 & 28\ict. c. 114), luuy be 
charged under tho company's private Act [ebid,, s. 33). 
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express the greatest sum to be charged and the rate of interest and 
term of years for the repayment thereof (the former not to exceed 
6 per cent, per annum and the latter not to exceed twenty-five 
ye irs, or, in the case of charges created since 1899, forty years (d) ), 
specify the lands on wliich such repayment is to be charged (c), and 
express or refer to some document expressing the general scheme 
of the improvement to be executed (/). 

The order creates in favour of the landowner named therein 
a title to an absolute charge, on the completion of the improve- 
ments, which ho may assign to a third party, either absolutely or 
l)y way of security (//). Modifications of or alterations in any matter 
contained in the order may be sanctioned by the Board of Agricul- 
ture and Fisheries with the consent of every person interested, 
provided that no modification or alteration increases the sum to bo 
charged or extends or curtails the term of repayment (h). 

A provisional order is a complete protection from impeachment 
of waste (/), but is subject to any rights of the Crown and of various 
public bodies and companies (A;). 

Scb-Sect. A.—Ahaohite OrJera. 

700 . After the improvements sanctioned have been duly executed 
to the satisfaction of the Board of Agriculture and Fisheries, the 
Board executes under its seal a charge upon the fee simple of the 
lands comprised in the provisional order for the sum by the same 
order express('d to be chargeable in respect of such irnprove- 
niont- (/) with interest thereon (in). Such charge is called an 
uhsoiute order {n)t and the execution of an absolute order is 


{(1) Iniin'ovemont of Lund Act, 1899 (G2 & 63 Viet. c. 40), s. 1 (1). The term 
of iTj):iyiuoiit, however, may bo extended, on application between Reven and 
ten year.-^ from tlio date of the absolute order, in the case of the planting; of 
wooils and trees, even where the ehiirge was created before 1899 {thul.f s. 1 (4) ). 

(<■) 'rUo lauds charged may include not only the lands improved, but any 
other lands ^llowu by stutiitory declaration to bo held for the same estates and 
intei esls free from incunibrances or subject to the same incumbrances (Improve- 
ment td Land Act, 1899 (62 & 63 Viet. c. 46), a. 1 (-) ); and see (Ifneral Land 
/fmiftatf- and Jw/trovtment Co. v, Cuiied Coutiiies Laukt Lid, (1910). 103 L. T. 418. 

(/) improvement of I#and Act, 1864 (27 & 28 Viet. c. 114), s. 26. 

(!/) Ihid.f a, 27. Fur forms of assignment see Encyclopiedia of Forms and 
pKvedents, Vol. VII., p. 38. 

(/<; Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 29. For form 
of inodifMiig onler, see J’incyclupa?dia of Fonasand Procodonts, Vol. I., p. 665, 
Vol. VI 1., p. 39. 

(i) Improvement i»f Lund Act, 1864 (27 & 28 Viet. c. 114), a. 34 ; and as to 
waste, see gt iv r.illy, titles EQUITY, Vol. XIIL, pp. 49. 50, 90; Landlord and 
ThXANr; ItKAL PuorKKTY AND CHATTELS Ueal ; Seitlemexts. 

\^k) Imja-ovement of Land Act, 1864 (27 & 28 Viet, c. 114), as. 35 — 47. 

(/) The ex Ironses of the application to the Board and of contracts relating 
to the cxoeiitivm of the imjn-ovcmenta or the advance of money relating to 
their execution, may be included in the cliarge (Improvement of I.*and Act, 
1861 (27 & 28 Vicl. c. 114), a. 50); for a fonn of application to do this, see 
F.ucydojxtHiia of Fonn.s and IVecedenta, Vol. VII., p. 40. 

(m) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), a. 49. The 
char^a are in the in Sched. B {Had.) (see tWd., a. 52). i>ee also 
Eucvcloi>tedia of Forms and Precedents, VoL VII., p. 41. 

(n) Improvcmerit of Act, 1SC4 (27 & 28 Viet. c. 114), a. 51. 
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conclusive evidence of the charge (o), but not of the capacity of the 
landowner to contract (j)). Copies of absolute orders are kept by 
the Board, and any copy authenticated by the Board’s seal is 
evidence of the contents of the absolute order ( 7 ). In the event 
of the death or determination of interest of any landowner, between 
the date of the provisional order and the compietion of the improve- 
ments, if his successor completes the work, absolute orders will ho 
made in favour of both the predecessor, or his representatives, and 
the successor in proportion to the amounts expended. If the 
successor does not proceed with the \vorks within three months, 
his predecessor, or his representatives, may complete the works 
and entitle themselves to the absolute order (r). 

Sub-Sect. 5. — Effect^ RegUiratixm, and EnfiYrcfmnit of (Vinrga. 

701. The charge created by an absolute order is by way of 
rentcharge payable by half-yearly instalments, which inciude both 
principal and interest, for the term of years fixed by the provisional 
order (s). It has priority over all existing and future incumbrances 
affecting the land charged, whether created under the powcirs of 
any Act of Parliament or otherwise, except quit rents, Crown rent.s, 
chief rents, and other charges inculent to tenure, tithe renUduirgo, 
charges created under any Acts authorising advances of public 
money for the improvement of land, and charges created under 
the Improvement of Land Act, 1804 (0, or other Acts authorising 
the charging of lands with the expenses of improvements (//). 
The existence of the charge does not, however, preclude a trustee 
authorised to invest in the purchase or mortgage of land from 
investing in the purchase or mortgage of the land tln'ndiy charged 
unless he is expressly forbidden so to do by the terms of his trust (a). 
Such a charge itself is for the purposes of trust investment a real 
security, and as regards the holder is deemed personal property (h), 

702. Originally memorials of every absolute order creating a 
charge liad to be registered in the Land llegistry, hut tliis 
provision has been repealed (c). Charges on registered land are, 


0 ) Improvement of Land Act, ISO* (27 & 28 Viet. c. IM), r. 65. 

'p) Wenlor/: {JJarones^) v. Dee Co, (1888), .*18 Ch. 1>. 5.’{4, 0, A. 

7) Improvement of Land Act, 1804 (27 & 28 Viet. c. 114\ h. 51. 

(r) Ibid,, 8. 28. 

(«) Ibid., B. 51. As to the tcrm.R of years, see p. 290, ante. Terminable 
rentcharges of this nature can only be redeemed Ixjfore tho expiration of the 
term by agreement {lie KnatcMtUVe Settled /:^«fa/e(1885), 29 Ch. D. 588. 592, 695, 
C. A. ; Be EfjmmVe {Lord) Seliled Eeiatee (1890), 45 Ch. D. 095, 4(K), C. A.). 

(0 27 & 28 Viet c. 114. 

(u) Ibid., B. 59. Ab to rentcharges created imder tho Limited Owners 
Residences Act, 1870 (33 & 34 Viet. c. 60), and Limited Ownor« BoRidence? 
Act (1870) Amendment Act, 1871 (34 & 36 Vict c. 64), boo pp. 281 , 282, arde. As 
to rentcharges under the jprivato Acts of land improvement rf>mp:mies, see 
p. 301, po$i ; Polloek v. Lands Improvemird Co. (1888), 37 Ch. I>. OGl. 

(а) Improvement of Land Acl^ 1804 (27 & 28 Vict c. 114), s. 01. 

(б) Ib^., B. 60. As to investment of trust property, see title Trusts and 
Trustees. 

(e) Improvement of Land Act, 1899 (62 A 63 Vict c. 40), s. 6 (1), which 
in oonsequenoe of the passing of the Land Char^ Registration ana oearohes 
Act, 1888 (61 A 62 Vict. o. 61), providing lor regutration {ibid., s. 10), repeals 
the Improvement of Land Act, 1864 (27 A 28 vict o. 114), a. 66. Entrias 
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SECT. !• however, capable of registration under the Land Transfer Acts (d). 
Under the If priority over charges of earlier date is claimed by virtue of the 
Improve* provisions of the Improvement of Land Act, 18G4(e), tlie claim 
ment of must be made in writing, and an entry that such priority is claimed 
Land Act. jg made in the register. Disputes as to such claims are settled by 
registrar (/). 

Enforcement 703. Each instalment of a charge with interest on arrears (^) is 
of charge. recoverable by distress or entry, or creation of a term of years, like 
other annual sums charged on land (h). If these statutory remedies 
are unavailing a sale or mortgage for the purpose of raising the 
charge may be ordered by the High Court (i) under its equitable 
jurisdiction (j), but there is no remedy against the landowner 
personally (/:). Charges are assignable (0, and must be kept down 
by the tenant for life as between him and the remainderman (m). 
If the charge is paid by a tenant or occupier at a rent, he may, 
except when he has joined in the application or duly consented to 
be charged, deduct the amount from the rent payable to the land- 
owner (n). 

Sub-Seot. 6 . — Apportionment and Helease of Chargee^ 


Apporlion< 
ment aud 
release of 
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704. Charges created under the Improvement of Land Act, 
18G i (o), or any other Act authorising the creation of improvement 


or Bearchos in any ropator kept under the last-mentioiied section can now only 
he made under an order of the court (Improvement of Land Act, 1899 (G2 & 63 
Viot. c. 40), B. 5 (2) ). 

(ft) lifiiKi Transfer Act, 1875 (38 & 39 Viet c. 87) ; Land Transfer Act, 1897 
(60 & 61 Viet c. 05) ; Land Trunsfer lluloB, 1903, r, 170 (Stat R & O. Bev., 
Vol. VI 1., Land (llo^istration) England, pp. 33 et eeg,) ; and see title Heal 
Pjioi’ekty and Chattels Real. 

(e) 27 & 28 Viet, c. 114. 

(/) Land Transfer Rules, 1903, rr. 172, 173. 

(g) Improvement of Land Act, 1864 (27 & 28 Viet. o. 114), e. 64. The 
arrears are not to bear interest for a longer period than six mouths, but 
interest at the rate of 5 per cent for any period not exceeding six months is 
recovenible in the same manner as the sum in arrear. If at the expiration of 
six months from the time of a payment falling into arrear there shull not be 
upon the land charged a sufficient distress to answer the payment, interest 
for six montlis and the costs of the distress, the arrears continue to bear interest 
at the rate of 5 ]ier cent per annum until payment (ibid.), 

(h) Improvement of Lund Act, 1899 (62 & 63 Viet. c. 66), s. 3, substituting 
the remraios provided bv the Conveyancing and Law of Property Ac^ 
1881 (44 & 45 Viet c. 41), s. 44 (as to which see title Rentoharoes anb 
Annuitieb), for the original provision in the Improvement of Land Act, 
1864 (27 A 28 Viet c. 114), s. 63, thot charges under the Act should be 
recoverable as tithe rentcharges ; compare title EoolbsiastigalLaw, VoL XI., 
pp. 748 €t ittg. 

'i) Compare note (m), p. 290, ante, 

Srottith n’idou's’ Fund v. Craig (1882), 20 CSh. D. 208. 

Scottish Jhraittage and Jmproi'ement Co, v. Campbdl (1889), 14 App. Cos. 
139. This was a case of a Scotch land improvement company, hut the decision 
would seem to be applicable to all charges, whether create under the Improve- 
ment of Land Act, 1864 (27 A 28 Viet. o. 114), or under the private Act of an 
English improvement com^y. 

(Q Improvement of Land Act, 1664 (27 A 26 Viet o. 114), a. 66; for a form, 
tee Encyciopodia of Forms and Preceaents, VoL VIL, p. 42. 

|m] ^^(TDvment of Land Act, 1864 (27 A 28 Viet o. 114), s. 66. 
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eharges by the Board of Agriealture and Fisheries, may be appor- 
tioned among the lands charged, or part of the land may bo released, 
but no apportioned charge can be less than 208 . for each half-yearly 
payment (p). The apportioned charge is recoverable out uf the 
lands charged b^ the order of apportionment ( 17 ). An apportion- 
ment or release is made by order under seal of the Board, and the 
order may comprise all or any number of rentcharges existing by 
virtue of previous absolute orders (r), any copy authenticated liy the 
seal of the Board being conclusive evidence of the conlonts of the 
order for apportionment or release (s). 

Sub-Seot. 7 .— and Repair of Imj/rovementi, 

705. During tlie continuance of a charge, the person bounrl to 
make the periodical payments of such charge is liable to miiiiitain 
the works in respect of wliich the charge is mii(le( 0 , and Ik^ may, 
if necessary, enter on adjoining lands for that purpose (//). If 
required, he must certify to the Board of Agriculture and Fislierios 
the state of the improvements (<). Ho is also bound to keep iiiKurcd 
against fire all improvements susceptible of damage by iiro(r). If 
ho fails to insure, the person entitled to tlio charge may eiTcct the 
insurance at the expense of tlio person liable to insure (a), while if 
he neglects to maintain improvements, in addition to his liability to 
nn action by a remainderman for damage (/), the Board may inspect 
the improvements, and cause the nocci^sary works to be executed, 
the expense being recoverable as if it had been part of the charge (a). 
If an improvement consisting of an embankment or work con- 
Btructed across any tidal water or navigable river is abandoned or 
falls into decay so ns to become a nuisance, the nuisance may be 
abated by the Admiralty or the Board of Trade at the cost of the 
landowner (/;). If, however, tlio niaintonanco of any inqirovoinents 
becomes unnecessary, the person bound to make the periodical 
payment may be relieved from liability for maintenance on n 
certificate of the Board of Agriculture anil Fisheries (c). 

Sub-Sect. 8 . — Public ImprovemenU etc. 

706 . The cost of drainage or other works of public improvement 
assessed on lands may, on the application of the lamlownor, be 


(p) Improvement of Land Act, 1884 (27 & 28 Viet. c. 114), e. 08. 
if/) /bid.f 8. 70. 

(r) /bid., 8. 71. For etatiitory form of order exempting lan«lH from 
rentcharge under the Act, see Encjclopsodia of Forme and Freuxlonte, Vol. IL, 
p. 23. 

(«) Improvement of Land Act, 1864 (27 A 28 Vici c. 114), b. 69. The form 
of order is set out in Scheds. D and £ (ibid,) ; see Encyclopsedia of Forms and 
Precedents, VoL II., p. 21. The provisions as to registration of these apportion* 
ment orders (see Improvement of Land Act, 1861 (27 A 28 Viet. o. 114), s. 89) 
have been repealed as to lands in England and Wales (Improvement of Laud 
Act, 1899 (62 A 63 Viet c. 46), s. 6). 

(t) Improvement of Land Act, 1864 (27 A 28 Viet. o. 1 M), s. 72. 

‘ /bid,, B, 73. 

/bid,, 8. 74. 

/bid., B, 76. 

/bid., 8. 77. 

/bid,, a. 7a 
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8ICT. 1. 

Under the 
Improve- 
ment of 
Land Act, 
1864. 

Charge for 
lubacription 
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waterworks 
companies. 


Pritatc 

Improvement 

Oumpaitics 

Acta. 


charged on the lands as if they had been improvements under the 
Improvement of Land Act, 1864 (d), 

707. If a railway or canal {«), or waterworks (/) is to be made 
upon or near the lands of any landowner, and he is desirous to 
subscribe to the shares or stock of the railway or canal company, 
and to charge the lands with the amount of such subscription or 
with subscriptions for the construction of waterworks by a water 
company (jr), the Board of Agriculture and Fisheries, on the appli- 
cation of the landowner, may, after being satisfied that the railway 
or canal (e) or waterworks (/) will effect a permanent increase in the 
value of the land to be charged, by provisional and absolute orders, 
charge the land with the amount of the subscription, as if it were 
an ordinary improvement charge (e). The amount may be borrowed 
from any land improvement company, and the charge assigned to 
such company by way of security (//). The share certificates must be 
deposited with the Board, and notice of the deposit given to the rail- 
way or canal company (h) or water company ( /). During the whole 
term of the charge, the person for the time being bound to make 
the periotlical payments of the charge is entitled to the shares (i), 
and, if not the registered holder, may at any time have them trans- 
ferred into his own name (k), hut except for this purpose the shares 
may not be transferred or disposed of by the registered holder 
during the term of the charge (/). On certificate, however, by the 
Board of the repayment of a proportionate amount of the principal 
moneys a corresponding number of shares may be released and 
transferred to the person making such repayment, if he is not 
already the registered holder (fft). If the sWes are not claimed 
within two years after the expiration of the charge, they belong to 
the ])erson bound to make the last periodical payment (71). 

Sect. 2 . — ( 'nder the Acts of Private Imp'ovetiient Companies. 

708. The foregoing description of the procedure under the 
Improvement of Land Act, 1864 (o), is substantially applicable to the 
private Acts of the various improvement companies (p). All these 
Acts are practically in the same form, and contain substantially 

{d) 27 & 28 Viet. c. 1 1 1 , 57, 58. As to public drainage works and improve- 

ment, soe titles Tubmo IIkalth and Local Administbation ; Sewebs akd 
Daaxnss. 

(e) Inijirovcinoiit of Land Act, 1864 (27 & 28 Viet o. 11^, ss. 78, 79, 80, 82, 
83. The order is in the form in ;5cbod. B {ibid,, s. 83). I^or similar charges 
whore a landowner has contributed to the works of a light railway, see Light 
Bailwavs Act 1896 (59 & GO Viet. c. 48), s. 19 (2), (3). 

(/) Limited Owners Heservoirs and Water Supply Farther Facilities Act, 
18i7 ('lO & 41 Viet. c. 31), s. 8. As to waterworks companies generally, see 
title w atkr SrprLY. 

If) Improvement of Land Act, 1864 (27 A 28 Viet o. 114), ss. 80, 81. 

I A) Ibid., S.S. 82, 84. 

I •) JTWd ., 8. 85. 

I k) Ibid,, 8. 88. 

I'O Ibid,, 8. 97. 

i'm) Ibid., 8. 88. For form of certificate, see Encydopiedia of Forms and 
Precedents, Vol. Vll., p. 43. 

(n) Improvement of Laud Act, 1864 (27 A 88 Viot o. 114), s. 89. 

?o) 87 ft88 Viet 0. 114. 

If) For the principal improvement compeniee, see note (r), p. 278, onls. 
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identical provisions as regards the definition of the persons who, as 
"landowners,” may obtain advances (g); as to the proceedings 
leading up to a provisional order, and ultimately to an absolute 
order of the Board of Agriculture and Fisheries, charging the 
land with a rentcharge paynhle for a term of years ; and as to the 
priority of the rentcharge (r), and the remedies for recovering it, 
and other minor matters. 

Sect. Under the Land Drainage Acts. 

709. A limited owner of lands may petition the Chancery 
Division of the High Court of Justice for leave to make permanent 
improvements (fi). The court can refer tlie matter to a master 
for inquiries (f), and, if his report is favourable, can confirm the 
report and authorise the improvements. The master thereupon 
can certify that any person expending money on the improvements 
in question will become entitled to a charge on the lands (m). On 
indorsement of the certificate that the moneys have been expended 
the inheritance becomes charged with the amount (r). The prin- 
cipal is repayable by annual instalments spread over a period vary- 
ing from twelve to twenty-five years according to the nature of 
the improvements, and bears interest at the rate of 5 per cent. (a). 
The limited owner in possession is bound to pay the interest 
and instalments (b) and to maintain the improvements (r). 

710. Persons interested in land who are desirous of improving 
it by draining or warping, but are unable to execute the works by 
reason of the disability of any persons whose lands would require 


{<]) yf‘o p. 278, ante, 

(r) These Acts (see note (r), p. 278, ante) generally jirovido that a charge shall 
have priority over every otiier charge, whffther existing at the time or made 
afterwards, except quit rents or chief runts incident to tenure or tithe com- 
mutation rentchargcs, and any charges created or to bo croutod under any Act 
authoiising advances of public money for druinugo. Whoro two land improve- 
ment companies obtained charges under their respect ivo Acts, each of whi(*h 
conferred priority in the above terms, the charges w<'.*u hold to rank in order of 
date (pollock v. Lauds Imjtrocement Co. (1888), 37 Ch. 1). OtU). The provisions 
ti>T notice by advertisement of ap])lic«tion» for provisional orders have Iwien 
repealed (Improvement of Land Act, 1899 (92 & C-'t Viet. c. 69), s. 4), and con- 
sequently an improvement company’s charge overrides incumbrances prior in 
date, altnoiigh there has been no investigation of title {Oenfral Land Orainage 
and Improvement Co. v. United (.\mnius ItanJc, Ltd. (1910), 103 L. T, 418), 

(9) Land Drainage Act, 184d (8 & 9 Viet. c. 69), s. 3. This Act is still in 
force, but since the passing of the tk)ttled Ijand Acts (see note ( 1 /;), p. 279, ante) 
it is practically obsolete. A scheme for drainage for agricultural puriKmos c.riu)d 
be sanctioned by the court under this Act, though there was no jurisdiction to 
do so under the Settled Estates Act, 1877 (40 & 41 Viet. c. 18) (lie PinjwUr's 
Settled Estates, Dkkson-Pcyuder v. Cook (1881), 50 L. J. (cil.) 753). If tho land 
was not in hand, the consent in writing of the occupier was reqnirrKl (Ijand 
Drainage Act, 1845 (8 & 9 Viet. c. 50), s. 13). As to drainage improvements 
under tne Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), see title Aouicul- 
TUBE, Vol. 1., pp. 290 et seq, 

U) Land Drainage Act, 1845 (8 & 9 Viet. c. 59), s. 4. 

(tt) Ibid., 8. 5. 

(v) Ibid.f 8. 6. 
la) Ibid., 88. 8, 9, 

(6) Ibid., B. 10. 

(c) Ibid., 8. IL 
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Bbot. 8. 
Under the 
Land 
Drainage 
Acte. 

Memorial, 


Inquiry. 


Power to 
enter and 
scour 

channels of 
watercourHOft. 


to be entered upon, may memorialise the Board of Agriculture and 
Fisheries for authority to effect the same ((/). The memorial 
must be deposited for public inspection (d) and notices of the 
deposit published, and served on persons \vhose land is likely 
to be affected by the proposed works, requiring all parties 
interes^ted to transmit their objections in writing to the Board 
on or before a day named in the notice, which day must not 
be sooner than six weeks from publication and service (e). The 
Board, if of opinion that the works can be effected without material 
detriment, or Nvith only such detriment as may be adequately com- 
pensated, to the lands affected, may, after a public inquiry (/), in 
the event of objections, by order under its seal authorise the execu- 
tion of the proposed works as allowed by it {g\ and the persons 
authorised under such order may, subject to a provision safeguard- 
ing streams supplying ornamental waters (/i), enter upon any lands 
described or shown in the plan annexed thereto, but, except in cases 
where the proprietors of such lands consent, only after the com- 
pensation for damage has been agreed and paid in the manner 
provided by the Lauds Glauses Consolidation Act, 1845 (f), and 
may also acquire, in accordance with the same provisions, land, not 
being park or pleasure ground and not exceeding three acres, as a 
site for an engine house (k). 

711 . Where, by reason of the neglect of an occupier of lands to 
maiTitain or join in maintaining the banks, or to cleanse and scour 
or join in cleansing and scouring the channels, of drains, streams, or 
watercourses (/) in or bounding his lands, injury is caused to any 
other land (m), the proprietor or occupier of such other land may, 
after giving the prescribed notice, execute the necessary works and 
recover the expenses or contribution thereto from the party in 
default (fOi hut except in the case of boundary drains, streams, and 
watercourses, the warrant of two justices is required to authorise 

(cl) I^aiid Drainage Act, 1847 (10 & 11 Viet. c. 38), b. 4. For doanitians, see 
8. 20. As to drains generally, see title Sewkks and Dkains ; and as to 
druiniige improToments undor the Agricultural Uuldiugs Act, 1908 (8 Edw. 7, 
c. 28), aee title Aqricultuhe, VoL L, pp. 200 et sry. 

U) Ijaud Drakiage Act, 1847 (10 & 11 Viet. c. 38), b. 6. 

(/) Ibid., B. 7. Security for payment of the costs of the inquiry may be 
reqiured by the Board [ibid., s. 6). 

{g) Ibid., 8. 8. CopieB of the onlors must be deposited among the county 
reounlA and be o]ien to inspection {ibid., s. 13). 

a) Ibid., 8. 12. 

(♦) Ibui., SB. 9, ll. For the provisions of the Lands Clauses Consolidation 
Act, 18*15 (8 9 Viet. 0 . 18) (which are incormratod with tbo Land Drainage 

Act, 1847 (10 & 11 Viet c. 38)), see title (JouruLsoRY Purchase of Land 
ARD CoMPRNSA’nOH, Vol. VI., pp. 1 et $eq. 

Ilr) liAiid Draina^ Act, 1847 (10 & 11 Viet c. 38), s. 10. 

(/) Including underground drains (Itou^ v. Hafson (1879), 42 L. T. 27). Ai 
to wsterooursoB generally, see title waters and Watercourses. 

(ta) Land is not used in its widest possible sense, so as to cover the case of 
tnjurv to a mill oooasinned by the penned back water submerging the mill 
wheel to a depth suflacient to reduce its power {Finch v. BannuUr, [19081 
1 K. B.485; affirmed, [xm] 2K. H. 441, G. A.}. Whether the provision applies 
only to land in an agrioulturu condition, guam {wee ibid., per Lord Alverbtore, 
O.J., at p. 448). 

(a) Land Drainage Act, 1847 (10 A 11 Viet o. 38), a. 14. 
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an entij on the lands of the defaulter (o). The rights of Oommis* Ssor. s. 
sioners of Severs and of the Admiralty are also safeguarded {p). Under the 

712. A person who for tlie purposes of improvement of his own 
land is desirous of making new drains through, or improving exist- 
ing drains in, the land of an adjoining owner may apply by writing 

for leave to make such new drains or improvements in drains {q). rowc^rto 
If the adjoining owner assents under seal, his assent is recorded and 
binds all parties having any estate or interest in the land, subject, dmins'in 
in the case of an owner having a limited interest, to the approval of of 
the proposed arrangement by two surveyors and to the application 
of the compensation money in the manner provided by the Lands 
Clauses Consolidation Act, 1845 (r), with regard to such cases, and 
subject also to the rights to compensation of any occupier other than 
the owner (s). If the adjoining owner dissents, then the quebtions 
whether the proposed works will cause injury and win thor any 
injury caused admits of compensation by money must he dotor- 
mined by two or more justices at petty sessions, unless the adjoining 
owner requires arbitration ; and the improvements (‘an only be pro- 
ceeded with on their finding either that no injury is causcul or that 
it admits of compensation by money, and, in the latter alternative, 
on payment of the compensation, which, in the case of persons under 
a disability, is to be paid in accordance witii the provisions of the 
Lands Clauses Consolidation Act, 1845 (f), applicable to such 
cases (u). Subject to the rights of the adjoining owner to divert 
drains (a), the applicant and his successors in title are entitled to 
enter on the lands through which the drains are made to maintain 
them {b)f and a penalty is imposed for obstructing or injuring the 
drains (c*). If the proposed drain will divert the natural outfall of 
any stream, notice must be duly given to all owners of lands 
abutting thereon, and in the event of any of them giving notice 
that he apprehends injury from the proposed drain he is to be 
deemed a dissenting owner {d). 

Sect. 4, — Under the Pahlic Money Drainage Act8(e), 

713. The landowner (/) must apply to the Board of Agriculture Procodara. 
and Fisheries for the loan stating particulars of the land proposed 


( 0 ) Land Drainage Act, 1847 (10 & 11 Viet. c. 38), b. 16. 

(p) Ibid., 89. 18, 19. 

( 7 ) Land Drainage Act, 1861 (24 & 25 Viet. c. 133), BS. 72, 73. Proceeding 
under an irregular notice may be restrained by injunction {Iltdlty v. JUUea 
(1880), 13 Ch. D. 498). Costs inciured by an adjoining owner in roapect of 
the application must be borne by the applicant (Land Drainage Act, 1661 
(24 & 25 Viet. c. 133), s. 82). 

(r) 8 & 9 Viet 0 . 18. See title COMPULSORY Pukohasb of Land and 
COMPEKBAT rON, Vol. VI., p. 60. 

(«) Land Drainage Act, 1861 (24 & 25 Viet. c. 133), sb. 74, 75, 

(f) 8 & 9 Viet c. 18. i5eo title Compulsory Purchase of Land and 
Compensation, Vol. VI., pp. 60 ef aag. 

’m) Land Drainage Act, 1861 (24 & 25 Viet c. 133), bs. 76 — 78. 
a) im., e. 80. 

51 Ibid,, 8 . 79. 

Ihvl,^ 8. 81. 

'd) Ibid., 8. 83. 

/) As already stated (see p. 278, ante), the whole el the advances authoris^ 
by these Acts have been appropriated, and consequently the Acts, though still 
uurepealed, are obsolete for all practical purposes. 

(/) Defined by the Public Money Dramage Act, 1846 (9 10 Viet a 101)p 
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bbot. 4u to be drained, the proposed manner of effecting the drainage {g\ 

Under the estimated expense of effecting, and the estimated increase of 

Pnbile value to be produced by such drainage (h). The Board may require 

Money security for the expenses of the investigation (i). If the Board 

Dr^age thinks fit to entertain the application, there must be an inspection 

and report on the land and the proposed works (y), and in the 
event of the Board being of opinion that an advance would be 
expedient it may, with the sanction of the Treasury, issue a 
ProTifdonal provisional certificate (k). But before the issue of the provisional 
certificate. certificate notice of the application must be given by advertisement, 
and in the event of dissent by any person having any estate in or 
charge upon the land, no provisional certificate is to be issued until 
the dissent has been withdrawn or an order obtained from the High 
Court authorising the advance (Z). The Board may cause the 
works to be inspected from time to time (m), and when satisfied of 
the execution of the works referred to in the provisional certificate 
(or any modification thereof that may have been authorised (; 0 ), 
may issue a certificate for the advance, which may then be made by 
AdTftnoc. the Treasury (o). Upon the issue of the advance the land is to be 
charged with payment to the Crown of a rentcharge at the rate of 
£6 lOs. per cent, payable for twenty-two years ( j))- The rentcharge 
is collected by the land tax collectors ( 7 ), and is recoverable as if 
it were tithe rentcharge (r), and has priority over all charges except 

B. 49, by reference to the Tithe Act, 1836 (6 & 7 Will 4, c. 71), 8. 12, as every 
person in actual possession or receipt of the rents and profits of lands except 
tenants at rack-rent or holding for less than a fourteen years* term. If tne 
landowner is under a le^l di8uonity,hi8 or her guardian, trustee, committee, or 
attorney may act (Public Money Drainage Act, 1860 (13 & 14 Viet. c. 31), 8.6), 
and if there be none, the Board may appoint a substitute (Public Money 
Drainage Act, 1856 (19 & 20 Viet. c. 9), 8. 11). 

(<7) Drainage includes the expense of securiiiff outfalls through other lands, 
of making open drains and watercourses, and of fencing, trenching, and clearing 
the surface of the land to be drained for the purpose of converting the same 
into arable or tillage land (Public Money Dromage Act, 1847 (10 & 11 Viet, 
c. 11), 8. 1). The works must be capable of oompletion within five years {ibid, 
t. 7). 

(A) Public Money Drainage Act, 1846 (9 A 10 Vici 0. 101), s. 14. The appli- 
cations may be varied, and several applications may be consolidated (Public 
Money Drainage Act, 1847 (10 A 11 Vict. c. 11), ss. 3, 4, 6). The specification 
of the lands in subsequent applications may be by reference (Public Money 
Dnuuage Act, 1848 (11 & 12 Viet c. 119), s. 1). 

(i) Public Money Drainage Act, 1846 (9 A 10 Vict c. 101), s. 16. 

(J) Ibid., B. 16. Plans may be dispensed with and deviations allowed in cer- 
tain cases (Public Money Drainage Act, 1847 (10 A 11 Vict c. 11), 8.2; Public 
Money Drainage Act, 1866 (19 A 20 Vict. c. 9), s. 9). 

{It) Public Money Draina^ Act, 1856 (19 A 20 Vict c. 9), s. 1. The advance 
must not exceed £6,000 (Pimlio Money Drainage Act, 1860 (13 A 14 Vict. c. 31), 

B. 6 ). 

(Z) Public Money Drainage Act, 1846 (9 A 10 Vict. c. 101), bb. 18—20, 22— 
24. 

m] Thid., B. 26. 

a) Public Money Drainage Act, 1860 (13 A 14 Vict c. 31), b. 4. 

e) Public Money Drainage Act, 1866 (19 A 20 Vict. c. 9), ss. 2, 3. If no 
advance is actually made the certificate may be cancelled (Public Money 
DrainiM Act, 1848 (11 A 12 Vict c. 119), s. 2). 

'j^) Public Money Drainage Act, 1846 (9 A 10 Vict c. 101), s. 34. 

Ibid,, a. 42. Ab to the collection of land tax, see title Land Tax, p. 317, 

poti, 

(r) Publio Money Dxakage Aot» 1646 (9 A 10 ^t 0. 101), a. 36. That ia^ 
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Bbct. 4 . 
Under 
PubUc 
Money 
Drainage 
Acta. 

by distress or by delivery of the lands charged in lieu of arrears (Tithe Acta, 

1836 (6 & 7 ■V\fill. 4, c. 71), ss. 81, 82; 1891 (64 & 65 Viet. c. 8), ss. 2 et Beq.); 
see title Ecclesiastical Law,Vo1. XL, p. 749. 

i s) Public hloney Drainage Act, 1846 (9 & 10 Viet. o. 101), s. 36. 
t) Ibid., s. 45. 

a) /6id., s. 44; Public Money Drainage Act, 1856 (19 & 20 Viet. c. 9), s. 8. 
b) Public Money Drainage Act, 1846 (9 & 10 Viet. c. 101), ss. 38, 39. ToimnU 
paying the charges may deduct them from the rent, nnlofla they havo them- 
selves joined ir. &e application (ibid,, s. iO)i 


tithe rentcharge and quit rents or chief rents incident to tenure («). 
It is redeemable by the landowner at any time before the expiration 
of twenty years from the commencement thereof (t), and is appor- 
tionable (a). Limited owners are bound to keep down the charges 
and to maintain the works (b). 


LAND REGISTRY. 


See Beal PaoPBExi akd Chattels BeaL; Sale of Lan&. 
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See tU ^ Estate and Other Death Duties. 
Inhabited House Duty. 

. Income Tax. 

„ Revenue. 

„ Inhabited House Duty. 

Local Government. 

.. Bates and Bating. 
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„ Estate and Other Death Duties. 
„ £00LB8iA6TICAL Law. 



808 


Laio) Tax. 


SeOT. 1. 

Incidence. 

Property 

charged. 


Hereditit' 

mente. 


Sect. 1. — Incidence* 

Bub-Sect. 1 . --Property Charged, 

714. Land tax (a) is charged on all manors (6), messuages, lands 
and tenements, and also on all quarries, mines of coal, tin and lead, 
copper, mundic, iron and other mines, iron mills, furnaces and 
other iron works, salt springs and salt works, all alum mines and 
works, all parks, chaces, warrens, woods, underwoods, coppices, 
and all fishings, tithes, tolls, annuities, and all other yearly profits, 
and all hereditaments of what nature or kind soever, without exemp- 
tion of any privileged place or person (c). 

Thus, a hereditament which is held by any person, whether 
above or below the surface, is liable to assessment, irrespective of 
the use to which it is applied, and even though the surface of 
the land is put to such use as to be exempt (^). An easement. 


(a) Land tax was first imposed lor one year only in 1692, when an assessment 
was dkectcd of 48. in the pound upon all real estate assessed on the bond fide 
rack-rent, and on offices (except uavul and military), and on personal estate of 
24/1. |)cr £100 (stat. (1692) 4 Will. & Mtir. c. 1). In 1698 this was altered to au 
annual ^rant of a fixed sum called ** an aid by a land tax ” and the proportions 
to bo contributed by the various local areas were specified (stat. (1698) 9 Will. 
3, c. 10). A similar Act was passed in every subsequent year down to and 
including 1797, after which year the tax was made perpetual as regards land by 
the Luna Tux l^rpotuution Act, 1798 (38 Geo. 3, c. 60). So fur us offices and 

S ersonul ostuto were concerned, the tax continued to be an annual one 
own to tho year 1833, when it was abolished (stat. (1833) 3 & 4 Will. 4, c. 12). 
The tax was never levied in Ireland, but was oxtendea to Scotland at the 
union. Under the annual Acts the fixed proportion for the several divisions 
into which the whole country' was divided up was to be levied by assessing 
the personalty and salaries in each separate parish or district at 48. in the 
mund, and by assessing the laud by an equal pound rate, so that the pro- 
duce of the rate on the land when added to the produce of the other rate of 
48 . in the pound should make up the fixed proprtion for the division. In 
these circumstances it resulted that the amount to be raised from the land varied 
according to tho amount produced by the other annual rate. For a long time 
after the land tax had been made perpetual there was a question as to whether 
tho quotas to be paid by the various parishes and districts within a division 
could be varied so as to equaliso the rate throughout the division, but 
it was finally determined that, under the provisions of the Land Tax Per- 
petuation Act, 1798 (38 Geo. 3, c. 60), s. 74 (re-enacted by the Land Tax 
liedemption Act, 1802 (42 Geo. 3, c. 110), s. 180), the quota payable b^ each 
parish was made permanent at its then proportion to the other parishes in the 
mvision {It, v. Land Tax Cimmieeionere (1853), 2 E. A B. 694). 

{h) The lord of a manor is assessable for quit-rents, but not in respect of fines 
and other casual profits of uncertain amount {Grant v. Aetle (1781), 2 Doim. 
(k. b.) 722) ; and compare title Easeuxnts and Profits i Prendre, Yol. XL, 
p. 237. The first reason given by the court for the decision in Grant v. Aetle, 
enpra, was the annual nature of the tax, which no longer applies, but its final 
reason, the usage of almost a century, has gatliered weight with time. 

(c) Land Tax Act, 1797 (38 Goo. 3, o. 5), ss. 4, 24. The words in the text are 
in thttr nature extensive, and are to have their natural and ordinary meaning 
given to them; they will not be out down so as to exempt from taxation 
property which comes within the description of the more genei^ words, because 
it is not specifically mentioned Rail, Co, v. Foicler, [1893] A. 0. 

416, jMf Lora Hersohell, LC., at p. 421). In the present title, unless the con- 
text otherwise requires, the word ** lands *’ is usea to include all the different 
kinds of property subject to land tax. 

(d) Meiro^iian RaU, Co, v. Fowler, eupra (railway tunnel under a highway) ; 
WeUmineter Corporation v. Johmm, ^me v. Fuller, [1904] 2 E. B. 737, C. A., 
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however, is neither land nor a hereditament, and is not liable to 
assessment («)• 

716. Tolls along an ordinary turnpike road in which no private 
interest or profit existed were always exempt from land tax(/’), but 
tolls in the nature of private property are a separate franchise 
assessable to the land tax as a hereditament (g), even though they 
belong to companies, the sliares in which are declared to be 
personal property by Act of Parliament (h). The redemption of 
the land tax in respect of the land on which the abuttals of a bridge 
are built will not exonerate the tolls (i), but if the bridge is by Act 
of Parliament exempted from all rates and taxes, the tolls also are 
exonerated (A;). 

716. Persons having shares in the New River Company or in the 
Thames, Marylebone, or Hampstead waterworks, or in fire insurance 
companies, are liable for land tax in respect of the profits (/). 

Sub-Sect. 2 . — Personal Liability. 

(i.) In General, 

717. The land tax is to bo rated and charged upon the persons 
“ liaving or holding ” lands (m), and the persons liable in the first 
instance are the several occupiers of the lands chargeable (n). 

If the occupier of any house or tenement is a person entitled to 
diplomatic immunity, the tax must be paid by the landlord or 
owner (o). 

718. If lands are charged with or subject to any fee-farm rents, 
rents-service, or other rents, payments, sums of money or annuities 
issuing out of, or payable therefor, such rents or annuities must 
bear their proportion of the tax (p), and the owner of the lands or 


reversing Wright, J., [1904] 1 IC. R. 19 (public lavatory under a road) ; Central 
Lmihni Railway v. City of Lomlon Land Tax Commissioner Sf [1911] 1 Oh. 467 
(railway iindor a road). 

(e) Chelsea Waterworh Co, v. Rowley (1851), 17 Q. B. 358, whore it wan 
decided that the plaintiif company was not liable to assessmeut in respect of 
its pipes. 

(/) Land Tax Act, 1797 (38 Geo. 3, c. 6), s. 122 (repealed by Statute Law 
Bevision Act, 1872 (36 & 36 Viet. c. 63); VaurhaU liMje Co, v. Sawyer (1861), 
6 Exch. 601, 609. 

(<A Vauxhall Bridge Co, v. Sawyer, supra (tolls of a bridge) ; Charing Cross 
B^ge Co, V. Mitchell (1865), 4 E. & B. 649. Tolls charged for passengers and 
goods by a railway company under its statutory powers are not a separate 
franchise {Central London Railway v. City of LoneRm Land Tax Commissioners, 
supra), 

(A) Vauxhall Bridge Co, v. Sawyer, supra ; Charing Cross Bridgs Co. v. Mitchell, 
su^a, 

(t) Charing Cross Bridge Co, v. Mitchell, supra; Waterloo Bridge. Co,r, CnU 
(1868), 1 E. & £. 213. 

J TrUan v. NichdU (1856), 6 W. E. 24. 

Land Tax Act, 1797 (38 Geo. 3, c. 6), s. 67 ; and see Metropolis Water Act, 
(2 Edw. 7, c. 41), 8. 9 ; and as to water companies generally, see title 
Water Supply. Companies are taxed in their corporate capacity {Royal- 
Exchange Assurance Co, v. Vaughan (1767), 1 Burr. 166). 

(m) Laud Tax Act, 1797 (38 Geo. 3, o. 6), s. 4, 

(n) R. V. MiUdsam (InhabitafiU) (1787), Oald. Mag. Oas. 276, For the law 
of lojidlord and tenant, see title IiA]h)£ORD Aim Tbeakt, pp. 331 ef seq., post, 
io) Land Tax Act, 1797 (38 Geo. 3, o. 6), a. 46. 

( jp) md., m, 5, 24. rent riionld be taxed at the same rate as the land 
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Ills tenant {q) may deduct eueh proper proportion Th« 
the charge 18 tound to aUow sudT deletion S 
residue of the charge (r), unless the terns of the charge or the 
agreement of the parties provide otherwise (s). ^ ™ 

If the party entitled to make the deduction omits to do bo, the 
payment cannot be recovered subsequently from the owner of 
the cbar|^e(f). 

719. In the case of fee-farm rents payable to the Crown or to 
persons claiming under the Crown, the person paying the rent is 
entitled to a deduction of 4^. in the pound in respect of the land 
tax, and he does not lose this right by redeeming the tax (a). 

720. Land tax is not apportionable as between the representa- 
iives of a deceased tenant for life and the remainderman (6). 


(ii.) Exemptions^ 

721. Lands in the occupation of the Crown or its immediate 
servants for public purposes are exempt from land tax (c). This 
exemption doi)oiKla on occupation, not on ownership, and Crown 
lands {(I) in the occnipation of private individuals are not exempt (c). 

722. Poor persons, whose lands, tenements, or hereditaments 
are not of the full yearly value of 20«. in the whole, are exempt (/). 

723. A landowner who is allowed a total exemption from income 
tax by rcMison of his income not exceeding i;160 per annum 
is also oxem])t from land tax, and one-balf of the land tax is 
remiiiod to a landowner who is entitled to an abatement of income 
tax by reason of his income not exceeding £400 per annum [g). 


out of which it is.suo.9 {King y, Weston (1709), 2 Eq. Cus. Abr. C2; Brockman v. 
lionujwooii (1710), 1 P. Wins. 328; Adair v. New Biver Co, (1805), 11 Vos. 429). 

(g) Lniul Tax Act, 1797 (38 Geo. 3, c. 6), b. 24 

(r) Ihid., 8, 6, 

m Lund Tax Act, 1797 (38 Qeo. 3, o. 5), b. 35; Robinson y, Stephens (1709), 
2 Halk. 616; Bradbury y. Wright (1781), 2 Doug. (K. B.) 624; and 80t» Pfand/ortl 
(J/arcAtonw«) y, Marlborough {Dowager Duchess) (1743), 2 Atk. 542. 

(0 Atuiooa V. Lamprey (1719), 3 P. Wms. 127, n. ; NichoUs y. Loeson (1747X 
8 Atk. 573. 

(«) Land Tax Act, 1797 (38 Geo. 3, c. 5), ss. 30, 31 ; Moody v. Wells (Dean 
and Chapter) (1856), 1 H. & N. 40. As to tenants of Crown hinds, eee also 
p. 322, post, and title Constitutional I^aw, Vol. VEL, pp. 179, 180, 237. 

(At) Suitem y. Chaplin (1804), 10 Yes. 66. Ab to apportionment generally, see 
titles BnaL PROrKRTY AND CHATTELS RBAL ; BkNTCUARGBS AND ANNUITIES ; 

6ettlsm£NT8 ' Wills 

(c) A.-G, y.Viil (1836), 2M. &W. 160; Colchester v. Kewney {WS), L. B. 
I Kxoh. 368 ; afUrmed, svh nom, Cokhester (Lord) t. Kewney (1667), L. B. 8 
Exch. 253, Ex. Ch. 

(d) Land purchased out of a fund Buhscribed by priyate indiyiduala for a 
particular mirpose, though it is rested In trustees for the commissioners 
ap]X)iDted oy the Crown to administer the fund, is not Crown property 
(ColckesUr (Lord) y. Kewney, sutra], 

(e) Land Tax Bedemption Act, 1802 (42 Qeo. 3, c. 116), a 141, which 
provides for the exoneration of Oown lands on redemption of the land tax 
{Colchester (Lord) t. Kewney, eupra). Lands ehargeable with land tax do not 
acquire exemption on purchase by the Crown for public purposes, though 
there might be difficulty in enforcing payment against the Crown (Colchesfer 
y. Kewney, supra, per Channels B., at p. 880) ; and see the text ana note (a), 
eupru, 

(/) Land Thx Act, 1797 (38 Qeo. 8, o. 6), a 80. 

(f) Finanoe Act, 1898 (61 A 62 Viet o. 10), a. 12. 
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724 Colleges or halls in either of the two universities of Oxford 
or Cambridge, and the Colleges of Windsor, Eton, Winchester and 
Westminster, and the corporation of the governors of the charity for 
the relief of the poor widows and children of clergymen, and the 
College of Bromley, and any hospital (ft) in England, Wales, or 
Berwick-upon-Tweed, are exempt (i) in respect of the sites of the 
said colleges, halls or hospitals, or any buildings within their walls 
or limits (/c). The exemption extends also to houses or lands which, 
on or before the 26th March, 1693(1), belonged to the sites of any 
college or hall in England, Wales, or Berwick-upon-Tweed, or to 
Christ’s Hospital, St. Bartholomew, Bridewell, St. Thomas and 
Bethlehem Hospitals, or to the corporation for the relief of the poor 
widows and children of clergymen, or the College of Bromley, and 
also all lands, tenements, or hereditaments, revenues or rents 
belonging to any other hospitals or almshouses in England, Wales, 
or Berwick-upon-Tweed, which were in existence at the date of the 
tax being made perpetual (w). The exemption is absolute as regards 
colleges and halls, the named hospitals and tlio College of 
Bromley («), but in the case of lands belonging to ilie corporation 
for the relief of the poor widows and children of clergymen and to 
any unspecified hospital or almshouse, it only extends to the rcmts 
and revenues to be received and disbursed for the inimodiale use 
and relief of the poor of the said hospitals and almshouses (o). In 
the cases of these unspecified hospitals and almshouses, if their 
lands are let at less than a rack-rent, the tenant is treated as owner 

(/^ Hospital is used in its popular sense, and any institution wbi^ h in t 
popular, though not in a strictly legal, sense could lie ciillod a ho^pitiil may 
claim exemption (ColchuUr v. Kewney (1866), L. K. 1 Exch. 368, 377). 

(i) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 23. Tlu.'so oxornj»tioiiH arose 
under the annual Act, but were made perpetual (Land Tux Porpot nation Act, 
1798 (38 Geo. 3, c, 60), s. 1). See also title Education, Vol. XII., ]>. VH . 

(k) Lands and buildings which were not a portion of tho aiiciont site «>f a 
colWe or hospital, and, therefore, not originaUy exempt, are protected nnilor 
the Land Tax Act, 1797 (38 Geo. 3, c, 6), s. 25, if they wens taken itit(», or 
became part of, such college or hospital between the date of tho passing of tlio 
first Land Tax Act and the Land Tax Perpetuation Act, 1798 (38 Geo. 3, c. 60) 
(ffarrisonv. Bulcock (1788), 1 Hy. Bl. 68; All Souls College, (ixfmi v. (fo far 
(1804), 3 Bo.s. & P. 635). The exemption, however, was held not to extend to 
lands purchased by a college, soon after the passing of the first Land I’nx Act, 
under a private Act of Parliament, which provided that the college should pay 
all taxes which tho lands in question then were, or should thoro ifr«'r ho, 
subject to (All Souls College, Oxford v. Costar, supra). It seems to follow from 
the decision in Boehm v. Wood (1823), Turn. & B. 332, 333 (see p. 329, ptmf), 
that allotments in respect of exempt lands of colleges and bospilals are also 
exempt. 

(/) iTie date appointed for the first quarterly pfiymont of the tax. Tho 
expression has bwn constmed to mean ‘‘lands which during the currency of the 
first assessment belonged to the sites ” etc. {St Thomas', St Barthohmeins, and 
BridewtlX HospUols v. nudgdl, [1901] 1 K. B. 364, per Wills, J., at ]>. 377). 

(ill) Cokhesier v. Kewney, supra; aflfrmod,su5 nom. Cokhester (Lord) v. Keumey 
(1867), L. E. 2 Exch. 253, Ex. Oh. ; Land Tax Act, 1797 (38 Geo. 3. c. 9), 

08 25 29 

(fi) St Thomas', St Barthdomeu^s, and Bridewell Hospitals v. Hudgell, supra. 

The exception in the Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 27, in the case of 
tenants bound by their leasee to pty taxes, only applied to contracts made 
when the Act was passed and not to future arran^monts (t5i<i.). 

(e) Land Tax Act, 1797 (3$ Qeo. 3, c. 5), s. 25. 
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to the extent of the surplus value over and above what goes to the 
charity (p). 

The question whether lands belonging at any time to any of the 
exempted institutions are exempt from the tax is to be determined 
by reference to the first assessment (q). 

725. All questions as to the quantum of the charge in the case 
of lands belonging to unspecified hospitals or almshouses, or 
whether lands belonging to hospitals were assessed in the fourth 
year of William and Mary, are to be determined by the Land Tax 
Commissioners, whose decision is final (r). 

726. Land tax is perpetually payable out of the land subject 
thereto at the date when it was made perpetual regardless of sub- 
sequent dealings (s). 

Land originally subject to the tax is not exempted when its 
use is changed to a purpose which would have brought it within 
the exemption(t), and the exemption given to the sites of hospitals 
etc. remains unaffected by their application to other uses(u}. 

727. Lands which are by statute vested in their owners free 
from all taxes are exempt from land tax, though the exonerating 
statute was passed prior to 1798 (a). An exemption from parochial 
rates and assessments is not sufficient {b). 

The extraordinary tithe rentcharge payable in respect of hop- 
grounds, orchards, fruit plantations, and market gardens is exempt 
from land tax (c). 

By a series of statutes for the gratuitous exoneration of lands 
belonging to small livings or other charitable institutions of which 
the total annual income did not exceed £150, exemption can be 
claimed on the ground of a living being under £150, if it was 
actually exonerated before 1820 (d). 


(р) Land Tax Act, 1797 (38 Qeo. 3, c. 5), s. 26 ; St Th<ma$\ St Bartholomew's, 
mnd Bridewell HospitaU y. Hud^ell, [1901] 1 K. B. 364, 377. 

(o) Land Tax Act, 1797 (38 Geo. 3,c. 5}, s. 29 ; St Thomas*, St Bartholomew' a, 
ana Bridewell HospitaU y. HudgeU, supra, 

(>) Land Tax Act, 1797 (38 Geo. 3, c. 5), b. 28 ; Harrison v. Bulcock (1788), 
1 ny. Bl. 69, 72. As to the Land Tax Commissioners, see p. 313, post 

(« 1 An ex<^ang6 of lands under statutory powers does not shift the liability 
lor land tax from the land taken in exchange (Chock y. Walden (1877), 46 
L. J. (OH.) 639). 

(f) QoUmsUt {Lofd^ y. Kewney (1867), L. R. 2 Exch. 253, Ex. Ch. 

(«) Coz y. Babbite (1878), 3 App. Cos. 473. 

(o) Williams y. m^ckord (1790), 4 Term Eep. 2; and see Perehard y. 
Eeyioood (1800), 8 Term Bep. 468, 473 ; Sion Collegs y. London Oonoeation, 
[1901] 1 K. B. 617, 621, G. A. 

(h) Waterloo Bridge Co, y. OnB (1858), 1 E. A E. 213. 

(с) Carr y. Fowle, [1893] 1 ^ B. 251. See title EooLiaLurnoAL Law, 
Vfd. Xn., p. 746. 

(^ The Acts in question were statutes (1806) 46 Qeo. 3, o. 133 ; (1809) 
49 Qea 3, o. 67 ; (1810) 50 Qeo. 3, o. 58 ; the Land Tax Redemption Aot, 1813 

S Qeo. 3, a 123); the Land Tax Redemption Act, 1814 (54 Qeo. 3, c, 173); and 
Land l^x Redemption Act, 1817 (57 Geo. 3. o. 100). A list of the number 
el small liyings exonerated in each year under these Acts is giyen in Bouidin's 
ExpodiUoA of the Land Tkx, p. 92» 
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Bbot. 2. — Commissioneri. 

Sub-Sect. 1 . — Qualification, 

728. The assessmeut of land tax is entrusted to the Land Tax 
Commissioners appointed under the authority of Parliament for 
executing the Acts granting a land tax (e). They require no 
qualification by estate, either landed or personal (/), but in the 
case of cities, boroughs, Cinque Ports, or town's corporate, a 
Commissioner must be qualified by inhabitancy, and he is liable to 
a penalty for acting without such qualification (g), unless, being a 
county Commissioner, he acts for a city or borough where there are 
not sufficient Commissioners (h). 

No person who has held the office of inspector or surveyor of 
assessed taxes may act as Commissioner (t). 

Sub-Sect. 2. — Appointmetit, 

729. The Commissioners are appointed by special Acts of Parlia- 
ment, known as the Names Acts,” whenever occasion arises. By 
the last of such Acts it is provided that the persons named in the 
schedule signed by and deposited with the clerk of the House of 
Commons (being, where so required, duly qualified by inhabitancy) 
shall be Commissioners within the respective counties, shires, and 
places in the schedule respectively mentioned {k). 

In addition, all justices of the peace for any county, shire, riding, 
division, or district (/), are entitled to act as Commissioners (?»), 
and the mayor of any city or borough may act for his city or 
borough (n). 

730. For all acts done in execution of their office the Com- 
missioners, their assessors, and collectors, are only liable for the 
penalties inflicted by the Acts (o), and are entitled to the protection 
given to public authorities (p). 

Sub-Sect. Z,^Proc^inga, 

731. The Commissioners must meet together from time to 
time at the usual place of meeting in their respective divisions, 
or any place adjoining (q). The first general meeting for each year 

(e) Taxes Management Act, 1880 (43 & 44 Viet. c. 10 ), s. 5, In this title the 
word ** Commissioners ’* is used to indicate the Jjand Tax CommiBsioners as 
distinct from Commissioners for the Redemption of the Lund Tax. 

(/) Land Tax Commissioners Act, 1906 (6 Edw. 7, c. 62), s. 2 . The prowrty 
qualification is abolished, even though the appointment was made unuor a 
previous Act (ibid.). 

ig) Land Tax Commissioners Act, 1798 (38 Goo. 3, c. 48), s. 1. 

(h) Land Tux Act, 1797 (38 Geo. 3, c. 5), s. 86 . 

(f) Land Tax Commissioners Act, 1827 (7 & 8 Geo. 4, c. 76), s. 6 . 

(A) Land Tax Commissioners Act, 1906 (0 Mw. 7, c. 62), s. 1 . A print 
yf such schedule in the Limdon (iazeite is admissible as evidence (ibid.). 

{1) District includes borough (Land Tax Commissioners Act, 1906 (6 Ivlw. 7, 
0. 62), B. 3). 

(m) Land Tax Commissioners Act, 1827 (7 & 8 Geo. 4, c. 76), s. 1. 

(a) liand Tax Act, 1797 (38 Geo. 3, c. 6 ), s. 87. 

(o) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 19. 

(p) Public Authorities Protection Act, 1893 (66 & 57 Viet. c. 61); see title 
PuBUO Authorities ajtd Public Ofiicers. 

( 9 ) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 7 ; Taxes Management Act, 1880 
(43 ft 44 Viet. c. 19). s. 26 ( 1 ), ( 2 ). It may be observed that the powers con- 
ned in the Land Tax Acts are saved in oases not express!/ provided for by the 
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must be held before the 10th April (r), but failure to do so does 
not invalidate any appointment or act of the Commissioners (e). 

Two Commissioners constitute a quorum (0» 

732. At the first general meeting for each year the Commissioners 
must appoint a clerk («). The api)ointment is for a year, subject 
to removal from oflSlce, only for just cause, by the majority at a 
meeting of the Commissioners duly summoned (r). A vacancy 
occurring in the course of any year is to be filled by the Commis- 
sioners electing a person to act as clerk for the remainder of the 
year (w). The remuneration of the clerk is a fixed sum, not less 
than the amount which would have been paid to him by way of 
poundage for the year commencing otn April, 1890 (a:). 

733. The Commissioners must ascertain and set down in 
writing the proportion to be charged on the respective divisions 
towards making up the whole sum charged on the county (?/), 
and may subdivide themselves so that three or more may be 
appointed for each division; but such an appointment is not to 
restrain a Commissioner from acting in any other part of the 
county or place for which he is appointed {z). 

734. Except in the case of places for which separate and distinct 
quotas of laud tax are provided by the Land Tax Acts (a), the 
Commissioners may at a general meeting, subject to the approval 
of the Treasury, create new divisions and transfer the jurisdiction 
of any parish, together with the land tax payable by it, to such new 
division or any other division of the same county (f/). The Com- 
missioners for any division may unite two or more parishes so that 
they shall be considered as one for the purposes of the Land Tax 
Acts (a), but not so as to alter the quota chargeable on any parish (c). 

Sect. 8 . — Assessment 

735. For the purpose of assessment the Commissioners must 
issue a precept requiring the inhabitants of each division, or some 
of them, to appear before them, under a penalty of not less than 

Taxes Management Act, ISSO {ihid, b. 9). ** Division ” moans and includes any 
hundroil, rope, lathe, stewartry, or district, or any place of eeparate jurisdiction 
under the Land Tax Acts (Taxes Management Act, 1880 (43 & 44 Viet. c. 19), 
B. 6). The Coinmissioiioi's may also meet outside their divisions, with tho 
consent of the Board of Inland Bovenue (Bevenue Act, 1883 (46 & 47 Viet, 
e. 65), 8. 12). 

I ff) Taxes Management Act, 1880 (43 & 44 Viet c. 19), s. 41 (1), (6). 
b) 8. 29. 
t) Ibid., 8. 6. 
ti) Ibid,, 8. 41 (1). (6). 
v) Ibid,, B, 41 (1). 
w) Ibid,, 8. 41 (6). 

(i) Taxes (Hegulation of Borauneration^ Amendment Act, 1802 (65 & 50 
Viet. c. 25), 8. 1 (1). 

(.v) Land Tax Aot, 1797 (38 Qeo. 3, e. 6), a. 7. 

(i) Thid, 

(a) These aro any Act, or part of any Act, relating in any way to the assess- 
ment or redemption of the land tax (Taxes Management Aot. 1880 (48 ^ 44 
Viet c. 19). 8. 6(1)). 

(h) IbiiL, 8. 36. 

(c) /bid., B, 37. II the union rroves inconvenient, it may be dissolved by 
Tteasury on a resolution of the Commissioners (t5t(f., a. 3 (d) }, 
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40«. nor more than £6 for refnsal. Oat of Buch inhabitants the 8sct. 8. 
Commissioners must appoint at least two as assessors for each Asap i i ^fiiii 
separate parish or place within the division (d). — 

Any person refusing to serve, or guilty of neglect of, or fraud or OfTences. 
abuse in, executing his duties, is liable to a penalty not exceeding 
£40 (c), but no person can be compelled to serve outside the limits 
of the city, borough, or town corporate in which he dwells (/). In 
places extra parochial and parishes where two able and suHicient 
persons cannot be found, the Commissioners may appoint persons 
living near such places to act {g). 

736. The assessors assess the full sum payable by each parish Place of 
on the lands in such parish (h). All lands are to be assessed in the 
places where they li6(i) and are usually assessed in (A:). Lands 
formerly waste or common, which have been assessed, since inclosure, 

in parislies other than those in which they lie, are assessed in the 
parishes in which they have usually been so assessed (/). 

Special provision is made as to the place of assessment of certain 
lands and subjects, such as shares in the New Biver Company (/a). 

737. In the event of lands being assessed by two distinct bodies AsscBsmcnt 
of Commissioners, each claiming a right to rate the property, the 

King's Bench Division of the High Court may call upon the Com- 
missioners to appear and may give relief (n). 

738. The assessment is made for the year commencing on Mode of 
25th March and ending on the next 24th March (o). Each land tax ttsBcssraent. 

{d) Land Tax Act, 17U7 (S8 Qco. 3, c. 5), s. 8. Tho acts of a person duly 
appointed assessor and collector are valid, tlioujjh ho be not quaJiliod by 
inhabitancy (lP\iierloo Bridge Co. v. Cvdl (1868), 1 E. & E. 213). 

(e) Land Tax Act, 1797 (38 Qeo. 3, c. 6), sa. 8, 19. Tho fine is imposed by 
the Commissioners, who can levy it by distress or imprisonment, and it can only 
be remitted by them {ibid.). 

(J ) Land Tax Act, 1797 (38 Geo, 3, c. s. 45. 

(ff) Jbid.t B. 47. Aase.ssors are assessed by tho Commissioners in respect of 
any tax to which they arc themselves liable s, 44). They recoivc, as 

remuneration, such sum, out of the surplus land tax for any year, as tho Com- 
luisbioners certify to be reasonable and the Boaixl of Inland Heveuue approves 
(Taxes Mnnugeuiont Act, 1880 (43 & 44 Viet. c. 19), s. 114 (10) ). 

(h) Land Tax Act, 1797 (38 Geo. 3, c. 6), B. 8; Land Tux Itcdcmption Act, 

1802 (42 Geo. 3, c. IIG). s. 180. 

(f) Land Tax Act, 1797 (38 Geo. 3, c. 6), 0. 53, which applies to the rating of a 

person for land, while ibid,, s. 3(i (see next note), applius to places where any 
doubt exists as to their locality {Margelts v. Morley 1 L. J. (K. B.) 112). 

(/f) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 36. If lands have biten aHKeH>cd 
for a long time in a parish in which they do not lie, a mandamus will lie against 
the Comtnis.>ionerB to uphold the usage and set aside a transfer of such laiuls 
to their proper parish {U, v. Lami Tax CommissimierB (1877), 36 L. T. 374). 

(/) Land Tax Act, 1834 (4 & 5 Will. 4, c. 60), s. 2; as to the asHes.suiont of 
detached piirishes. see Land Tax Act, 1842 (5 & 6 Viet. c. 37), ss. 3—6. 

(m) Land Tax Act, 1797 (38 Goo. 3, o. 6), ss. 37, 38, 57, 08, 70, 71, 74, 75, 77, 

78, 79, 114, 124 ; Customs and Inland Revenue Act, 1878 (41 & 42 Viet. c. 15), 

8. 16. The entire land tax payable in respect of New River property as it exisUsd 
in 1798 is assessed in London (Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 57 ; Nrw 
Jlivtr Co. V. Land Tax CommwionerB for Hertford (1857), 2 11. & N. 129) j but 
after-acquired property of the company remains taxable as it was before it came 
into its hands (Sew River Co. v. Land Tax CommiBBtoTterB for Hertford, Bupra). 

As to the liability of New River shares to asi'essment, see p. 309, ante. 

(«) liund Tax Redemption Act, 1888 (1 & 2 Viet c. 58), ss. 2 — 4; Re QlaUon 
Land-Tax (1840), 6 M. A W. 689. 

(o) Taxes ^nagement Act, 1880 M3 & 44 Vict. c. 19), s. 48 (1). 
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parish is separately charged with the quota fixed upon it in the yeai 
1798 80 long as any part of the tax remains payable (r), but the 
amount assessed in any year in respect of the unredeemed quota is 
not to exceed the amount which would be produced by a rate 
of Is. in the pound on the annual value (s) of the land in the 
parish subject to land tax, and any excess over that amount is 
remitted for the year (t). Mo assessment is to be made at a 
less rate than Id. in the pound on the annual value, except 
where such assessment would produce a net sum exceeding the 
amount required for the redemption of the whole of the unredeemed 
quota, in which case the assessment is to be at a rate which 
will produce such net sum, and is to be applied as surplus land 
tax (a). 

When the assessment is complete, one copy is delivered by the 
assessors to the Commissioners (/>), who have two duplicate copies 
prepared by their clerk, one of which is transmitted to the Commis- 
sioners of Inland Revenue and the other, duly signed and sealed, is 
delivered to the collectors (c). An account of the totals is prepared 
by the clerk and transmitted to the collector of inland revenue (d). 
If lands are overcharged, the Commissioners may abate the assess- 
ment and cause the money so abated to be reassessed and levied 
as they think reasonable within the whole division {e). 

Any assessment not made or against which any appeal is pend- 
ing when the first assessments are signed and allowed, are added 


(r) Land Tax lledemption Act, 1802 (42 Geo. 3, o. 116), ss. 180, 182; It, v. 
Land Tax Commmioners (18t>3), 2 E. & B. 694. In the event of the CommiB- 
Hionors failing to assess any division or parish for its full quota, they may be 
(‘ompellod to do bo by the court {He Land Tax Commmioners for Weatminsier 
(1747), Park. 71 ; A,-G. v. Land-Tax Commissioners (1823), 12 Price, 647 ; and 
eeo Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 112) ; but the court 
will not interfore with their discretion as to the mode of apportioning such 
quota (/?c Ilolhom Land Tax Asse&snwnt (1850), 6 Exch. 618). 

(«) This, under the provisions of the Finance Act, 1896 (59 & 60 Viet. c. 28), 
s. 35, means the annual value by determination of the General Coinmissioiu rs of 
Income Tax for the purpose of Sched. A of the Income Tax Act, 1842 (5 & G 
Viot. c. 35), or if there is no such determination, then as determined by them 
for the purposes of Part VL of the Finance Act, 1896 (59 & 60 Viet. c. 28). 
As to the meaning of annual value under these Acts, see title Income Tax, 
Vol. XIV., p. 636 ; and as to what, if any, deductions may bo allowed in calcu- 
lating such annual value for the cost of collection of manorial rents or tithe 
commutation rentcharges etc., see Stevens v. (1888), 20 Q. B. D. 442, 0. A. 
and Norfolk (Duke) v. Lamargtte (1890), 24 Q. B. D, 485. Before the Finance 
Act, 1896 (59 St 60 Viet. c. 28), the poor rate valuation was generally adopted as 
the basis for assessment (see if, v. Land Tax Commissioners (1894), 68 J. P. 146). 
But it was the duty of the Commissioners to have regard to the fluctuations 
of the value of property within the division, though no mandamus would lie 
against them to make an equal assessment (A. v. Land Tax Commissioners 
(1851), 16 Q. B. 381). The Commissioners, surveyors, or assessors, or any 
person authorised by thorn, may for the purposes of the assessment inspect all 
parish books (Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 39). 

(t) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 31. 

(a) /5fd., 8. 32 (2), (3b As to surplus land tax, see p. 321, post. 

(h) As to the forms of assessment, see Taxes Management Act, 1880 (43 & 44 
Vict c. 19). 8. 16. 

(c) Land Tax Act. 1797 (38 Geo. 3, c. 5), s. 8 ; Taxes Management Act, 1680 
(43 A 44 Vict. c. 19), ss. 70, 83. 

(d) Taxes Management Act, 1880 (43 A 44 Vict e. 19), s. 61. 

(«) Land Tax Act, 1797 (38 Geo. 3, e. 6), s. 84. 
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to such first assessments by being included in a separate form of 
assessment (/). 

Disputes ns to the assessment or levying of land tax are deter- 
mined by the Commissioners, whose decision is final (g\ but no 
Commissioner may, under a penalty of £60, take part in the decision 
of any controversy in which he is personally interested (h). 

Sect. 4. — Appeals. 

739. When the duplicate assessment is delivered to the col- 
lectors, the Commissioners must give them notice when and where 
appeals against the assessment are to be heard, the time being at 
least thirty days from the date of the delivery of the duplicates to 
the collectors 0). The collectors within ten days after receipt of 
the duplicate must give notice of the time and place so appointed 
by writing fixed on the doors of the parish church or chapel of 
ease of every parish. Persons intending to appeal must give notice 
in writing to one or more of the assessors, who may, if they think 
proper, attend before the Commissioners to justify the assess- 
ment (A:). The decision of the Commissioners is final (Z), and even 
if erroneous cannot be disturbed by the courts {vi). 

Sect. 6. — Collection. 

740. Collectors are appointed by the Commissioners (or in case 
of default on their part by the Commissioners of Inland Keveuue), 
preferentially out of the residents of the parish in respect of 
which the appointments are made(«). If the person nominated 
declines to act he must, under penalty, give notice of his refusal 
within fourteen days after the notification to him of bis appoint- 
ment (o). The Commissioners of Inland llevenue may require 
security to be given (p), and, in default, may appoint a collector for 
the parish in respect of which the default has occurred (a). Security 
may also be required from collectors by the Commissioners or by 
any two of the inhabitants of the parish for which the collector is 
appointed (6). The security is given by bond (r), which is exempt 
from stamp duty (d). The giving of security relieves a parish from 
any liability for the default of a collector (e). 

(/) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 84. 

m Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 23. 

(4) Taxes Management Act, 1880 {43 & 44 Viet. c. 19), s. 3y. 

\i) Land Tax Act, 1797 (38 Geo. 3, c. 6), s. 8. As to the servico and afOxiug 
of notices, see Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 16. 

(k) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 8. 

(/) Ibid. 

S (m) It. V. Land Tax Commiaaionera (1894), 68 J. P. 446. 

(«) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 73 (1), (2), (6), (7), 
. Parishes may be grouped and treated as one for purj>oscs of collecliuii 
id.f s. 72). 

' » Ibid., a 73 (3), (4), (6). 

Ibid., 8. 74 
Ibid,, 8. 75. 
lUd., 8. 77 (1), (2). 

1 bid., 88. 76, 77 (3). 

a) Ibid., 8. 78. As to stamp duties generally, see title PEVEZ^uau 
a) Taxes Management Act, 1880 (43 & 44 Yict. c. 19). s. 79. 
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741. A collector must pay over and account, if necessary on 
oath, to the proper oflicer, for all sums received by him (/), and 
be must deliver schedules of arrears (g), which remain with the 
Income Tax Commissioners, and, if the arrears are not recovered 
within forty days, may be certified to the High Court and be ground 
of process (h). On clearing his account he must deliver up all 
duplicates of assessment and books of receipts and counterfoils 
furnished for his U6e(i). He must also make a return on oath of 
arrears which ho cannot recover, and for which he may claim 
credit in reduction of the amount of surplus land tax upon 
the assessment charged against him in the Commissioners' 
duplicate (/c). 

742. The Commissioners may, and, if required by a surveyor of 
taxes, muBt(0» examine any collector on oath as to the state of his 
accounts and collection (m). Any dereliction of duty on the part 
of a collector renders him liable to pecuniary penalties (n). In 
the event of delay in the payment of the tax through his neglect, 
he may be dismissed (o), while, if he make default in payment 
of moneys received by him, the Commissioners may seize and 
sell his property (p), or bring an action against the sureties on his 
bond (q). In addition, so long as a collector is not proceeded 
against twice for tliesame offence, he remains liable to any criminal 
indictment that may lie against him, and for this purpose he is 
deemed to be employed in the service of the Crown (r). 

The remuneration of a collector is the sum paid to the collector 
by way of poundage for the year commencing 6th April, 1890 (a). 

743. The land tax is payable on the 1st January in every year, 
except where an assessment has been signed or allowed on or after 
that day, in which case it is payable on the day after the assessment 
has been signed and allowed by the Commissioners (6). 

744. The collectors, on receipt of the duplicate of the assessment 


(/) Tuxes Muuugomout Act, 1880 (43 & 44 Viet. c. 19), ss. 100, 101, 102, 104. 
The ineiioys so received are paid into the Exchequer (ibid,, s. 14). 

(a) 1 bid., 8S. 10;i (l»), 107. 

(A) /6v/.,83. 105, 106, 111. 

(t) I bid., 6, no. 
h) /Aid., 8. 114 (11), (12). 

[l) The surveyor muy reiwrt any failure of duty on the part of a collector to 
the CommiBsioiiers {ibid,, s. 115). As to the appointment of 8ui*v6yor, see ibid,, 
B. 17. 

(m) ndd,, 8. 116. 

i n) I bill., 8. 121. As to the recovery of penalties, see p. 320, po&t, 

I o) Taxes Munageniont Act, 1880 (43 & 44 Vict. c. 19), s. 117. 

ip)Ibid.,&,m, 

ly) lbid,,B, 119. In the event of the Commissioners failing in such an 
action, the costs are defrayed by an assessment upon the inhabitants of the 
palish in relation to which the bond was given {ibid,, s. 120). 

(r) Eevenuo Act, 1889 (52 & 53 Viet. c. 42), & 14. 

(a) Tuxes (Regulation of Hemuoeratiou) Amendment Act, 1892 (55 & 56 
Vict c. 25), B. 1. The Taxes Management Act, 1880 (43 & 44 Vict c. 19), 
a. 114 (10), which allowed the collector to retain surplus land tsix if it did not 
amount to £5, is repealed by the fievenue Act, 1869 (52 A 53 Vict c. 42), all. 
(5) Taxes Management Act, 1880 (4S A 44 Tiot e. 19), a, 82 (1), (3). 
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and the warrants for collecting the same (c), demand the tax when 
it becomes payable from the persons charged, or at their last place 
of abode, or on the premises charged, as the case may require (d). 

745. If a person refuses to pay (e), the collector may raise the sum 
required by distress and sale (/). If no sufficient distress can bo levied, 
the Commissioners may commit the defaulter to prisoner;). The 
goods of a defaulter cannot bo seized under any process of law, 
except at the suit of the landlord for rent, unless the party making 
the seizure pays all arrears in full, or, if more than one year’s arrears 
are claimed, makes payment of one year’s arrears (h). 

746. If the assessment cannot be collected through the lands 
being unoccupied, the deficiency must bo made good by a re- 
assessment of the parish (i). In such cases, however, the collectors 
may at any time afterwards enter and distrain, and distribute the 
money raised by such distress proportionately among the parties 
who contributed to the tax of the unoccupied lands (k). 

If woodlands are assessed and no distress can be had, the 
collectors may enter and cut and sell sufficient of the wood (timber 
trees excepted (0) to pay the assessment and the charges incident 
thereto (w). 

If default is made for six days after demand in payment of the 
assessment charged on any tithes, tolls, profits of markets, fairs 
or fisheries, or any other annual profits, not distrainable, the 
collectors may be authorised by warrant under the hands and 
seals of any two of the Commissioners to seize and sell so much of 
the said tithes, tolls or other profits as may bo sufficient to raise 
the sum assessed and all charges occasioned by non-payment 
thereof (n). 

747. No action for illegal distress will lie so long as the issuing 
of the warrant and the levying of the distress are regular, provided 
that the Commissioners had jurisdiction to make the aBsossinont, 
in which case the only appeal is to them, and their determination 
on appeal is final (o). An assessment, however, in respect of land 
which is not subject to land tax is illegal and may be treated as 
null and void, and an action for tresp»ass will lie for any distress 
made in respect of such assessment (p). 

(c) Taxes Management Act, 1880 (43 & 44 Yiot. c. 19), s. 83 (1), (2). 

(?) Ibui., 8. 86 (1). 

(e) As to refusal to pay, see title Distress, Vol. XL,p» 211, A reasonable 
time should be aUowed to elapse between demand and Stress ((/ibba v. Strad 
(1828), 8 B. & C. 528). 

(/) See title Distress, Vol. XI., pp. 218 et aeq, 

I y) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 89. 

A) i6id.,e. 88. 

I t; Land Tax Act, 1797 (38 Ceo. 3, o. 6), s. 16. 

\ %) Ibid., B. 40. 

1 7) As to what is or is not timber, see titles Landlord and Tenant, pp. 331 
d aeq.^ post; Settlements. 

J Land Tax Act, 1797 (38 Geo. 3, o. 6), s. 41. 

Ibid,, B8. 42, 126. Compare title Distress, Yol. XL, p. 219. 

PaicheU v. Bancroft (1797), 7 Tenn J^p. 367; AlUn v. Sharp (]8>I8), 2 
^2 ; Bimpkin v. Sobinson (1881), 45 L. T. 221. 

(p) Ch(trM<m y. Alumy (1840), 11 Ad. & El. 993. It would soem that no levy 
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Actions agai! st collectors must be defended by the Commissioners, 
and the costs are defrayed by assessment (g). 

Land tax may also be recovered as a debt due to the Crown, or 
by any other means whereby a debt of record due to the Crown can 
he recovered (r). 

Costs of any proceedings, and reassessed land tax, may be 
recovered in the same way as land tax is recovered (js). 

748 . On payment of the land tax the collector must give 
acquittances to the persons paying the same (t). 

749 . In the event of failure to assess or charge the land tax in 
any parish, or to return the duplicates of the assessments, or to raise 
or pay the sums charged, the Commissioners of Inland Eevenue may 
set itmiper all sums appearing in arrear and return such failure to 
the High Court by certificate to the King’s Remembrancer, who is 
to cause such certificate to be enrolled in his ofSce. The enrolment 
is a record in the office valid and effectual to authorise the issuing 
of process on the application of the Commissioners of Inland 
Bevenue against the defaulting parish and the Commissioners, 
collectors, assessors, or other persons liable for the default. The 
defaulting parish is liable to be reassessed in respect of the sums 
BO returned insuiyer (u). 

750 . Fines, penalties, and forfeitures under the Land Tax Acts (a), 
if under i;20, are recoverable before the Commissioners (h). If over 
£20, they are recoverable in the High Court (c), unless directed to 
be added to the assessments (d). Proceedings for their recovery in 
the High Court can only be brought by order of the Commissioners 
of Inland Revenue in the name of the Attorney-General {e\ and 
must be commenced within two years next after the fine or penalty 
is incurred (/). 


could be xnado for an assessment which included arrears for past years, in 
respect of which no assessment had been made (see Newton y. Young (1805), 1 
Bos. & P. (n. b.) 187). Assessment in a wrong parish is not a ground for 
subsequently sotting aside a writ of levari facias under which the amount owing 
hus bron levied {He Glatton Land-Tax (1839), 4 M. & W. 570) ; and see Bristol 
h»or {Oovernore) y. Wait (1834), 1 Ad. & £1. 264. As to trespass generally, 
bee title Trespass. 

(g) Taxes Management Act, 1880 (43 A 44 Viet. o. 19), ss. 19, 20 (7), (8); 
and see p. 313. ante. As to notice of action against collectors, see Themas y. 
WiUiams (1844), 1 Dow. A L. 624. 

(r) Taxes Management Act, 1880 (43 A 44 Yict. c. 19), s. Ill (1). The 
sehoaule of arrears is oonclusiye evidence of the debt (t5ta., s. Ill (2)). The 
case of y. Sewell (1838), 4 M. A W. 77, does not seem to haye any applica- 
tion to this Act. See, gener^y, title Crown Praotice, Yol. X., pp 1 sf ssg. 

(a) Taxes Management Act, 1880 (43 A 44 Yict. c. 19), s. 113. 

(0 Ibid,, 8. 85 (3). 

(u) Ibid., s. 112. 

la) See note (a), p. 314, ante. 

lb) Taxes Management Act, 1880 (43 A 44 Yict. o. 19), s. 21 (5). 

le) Ibid., 8. 21 (3) ; Inland Beyenue Begulation Act, 1890 (53 A 54 Yict. e. 

21 ). 8 . 22 ( 1 ). 

(d) Taxes Management Act, 1880 (43 A 44 Yict. c. 19), s. 21 (3). For cases 
where penaltiee are to be added to the assessments, see ibid., s. 121 (3), (4). 

(a) Inland Beyenue Beg^tion Act, 1890 (53 A 54 Yict. c. 21), s. 21. 

(/) Ibid., 8. 22 (2), which appears implicnlly to repeal the Taxes Manage- 
eaent Act, 1880 ^43 A 44 Yict. c. 19), s. 21 (4), 
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751. It the total amount of the sums charged in any year by 
the assessment for a parish exceeds the actual amount of the quota 
to be raised in such parish, such excess must be accounted for in 
the ordinary course of collection, and, subject to any remuneration 
that the Commissioners may make to the assessors therefrom, must 
be paid into the Bank of England to “ The Account of Biirplua 
Land Tux {g).'' 

A certificate of the excess of each assessment by the amount 
of £5 over and above the quota is to be transmitted by the 
Commissioners to the Board of Inland Revenue before the 24tl’ 
December following the expiration of the year of assessment (h). 

Sect. 6. — Redemption, 

Sub-Sect. 1 . — Who may Jtedeem» 

752. All corporations and persons (other than tenants at rack- 
rent or tenants of Crown lands) having an estate or interest (i) in 
land subject to land tax may redeem such land tax (Ic). 

Trustees, guardians, or committees may redeem on behalf of any 
person subject to disability (1), 


(jf) Taxes Management Act, 1880 (43 & 44 Viet. c. 10), s. 114 (7); and see 
note ig), p. 315, ante. Provision is made for the application of such surplus 
in the redemption of the tax payable by the parish {ibid., s. 114 (8), (0) ). 

{h) Ibid., B, 1 14. 

{i) Land Tax Kedemption (No. 2) Act, 1853 (16 & 17 Viet. c. 117), s. 1. 
Under the Land Tax Perpetuation Act, 1798 (38 Geo. 3, o. 60), persons or 
corporations beneficially interested in land had tho right to redeem m the first 
place. If they foiled to exercise such right the laud tux might bo purchased 
Dy a stranger. The option given to persons or corporations having such benefit 
of preference to be considered on the footing of purchasers was i oi)oaled by the 
Land Tax Redemption Act, 1802 (42 Geo. 3, c. IIG), but tho preference was 
continued to 24th June, 1803, after which date 6ti|augcr8 wore entitled to 
purchase the land tax as a feodurm rent. Although this right has now coasod to 
exist, questions arising out of redemptions under the earlier Act are to ^ 
determined according to the law in force at the time of the transaction (Land 
Tax Redemption Act, 1802 (42 Geo. 3, c. 116), s. 2), so that questions of title can 
arise even now under the early Acts (see Neame v. Mutrrsom (1866), L. 11. 3 Kip 
91 ; Piyoit V. Piyatt (1867), L. R. 4 Eq. 549, in both of which cases tho court 
had to consider questions depending on the construction of the Lund Tax 
Perpetuation Act, 1798 (38 Geo. 3, c. 60). Provision is made by the Ijund Tax 
Redemption Act, 1802 (42 Geo. 3, c. 116), s. 40, lor the exoneration of lands 
whore the original redeemer exercised his option to be treated on tho footing 
of a purchaser. 

{k) Land Tax Redemption Act, 1802 (42 Qeo. 3, c. 116), ss. 9, 10. In the 
case of companies which a^uire lands under Acta of I^irliament incorporating 
*he Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), tho promoters 
ar entitled to redeem {ibid., s. 133). As to the Rubility of promoters to make 
gooi' any deficiencies in the assessment, see title Compulsoby Puecuase ov 
Land and Compensation, Vol. VI., p. 18. 

(/) Ijand Tax Redemption Act, 1802 (42 Geo. 3, c. 116), s. 14. Where land 
tax was redeemed on behalf of an infant tenant in taR by persons who bad no 
authority to act under this provision, the court by an equity charged the estate 
in favour of the personal representatives of the infant with payment of the 
same consideration that they would have been paid if it had boon within the 
Act ( Ware v. PoihUi (1805), 1 1 Ves. 257) ; and os to the effect of the charge, see 
Wme y. PMiU (1852), 5 Do Q. A Sm, 456 ; Ware v. JSgmaiU (lard) (1854)^ 

H.L.— XVllU H 
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Any one ol two or more persons entitled to lands in undivided 
shares as coparceners, tenants in common, joint tenants etc. may 
redeem his proportion of the tax (m). In the event of a subsequent 
partition, the share allotted to the person who has redeemed is 
forthwith exonerated (n). 

Trustees for charitable or other public purposes may redeem the 
land tax on the lands held by them (o), 

Crown lands or lands in the Duchies of Lancaster or Cornwall 
are not redeemable by the tenants, but may be redeemed, subject to 
certain consents, by the surveyor-p:eneral of the land revenues of 
the Crown, now superseded by the Commissioners of Woods (j;), 
or the receiver-general of the Duchy of Lancaster, or the surveyor- 
general of the Duchy of Cornwall (q). 

Land tax cliarges charged on lands, tithes, or other profits 
arising from any living may be redeemed in the first place by 
the incumbent (r). If the incumbent does not redeem, the 
Governors of Queen Anne’s Bounty, the trustees of property given 
for the benefit of the poor clergy, or the patron of the living, 
may redeem («). In cases where there is an alternate right of 
presentation, the patron first applying to the Commissioners 
of Inland Revenue may redeem as if entitled to the exclusive 
patronage (f). 

if the living is under sequestration, the sequestrator may redeem, 
with the consents of the patron and of the ordinary, or the patron 
may redeem, wuth the consent of the ordinary (w). 


4 De 0. M. & O. 460. In the case of an infant tenant for life the pro- 
vision of this section is largely superseded by the powers conferred by 
the Settled Laud Act, 1882 (45 & 46 Viet. c. 38), s. 60,- as to which see title 
Seitlements. In the cose of lunatics the consent of the Lord Chancellor 
seems to have been always necessary [Ex jjarte Philips (l®i2), 19 Vos. 118, 
124); and see note (o), p. 327, j}Ost, As to lunatics generally, see title 
LuEATICS and rEUSONS OF UNSOUND MiND. 

(wi) Land Tux Kedemption Act, 1802 (42 Geo. 3, c. 116), s. 11. Proprietors 
of shares in the Now liiver Company or in waterworks etc. may redeem the land 
tax on their shares either as a body or individually [ihid,^ s. 13). So too canal 
companies, if authorised by Parliament to contract for the redemption of land 
tax, or their individual shai'cholders as to their respective shares, may redeem 
{ibid,, 8. 12). 

(w) Ibid., 8. 39. As to partition generally, see title Partition. 
fo) Land Tax Bodoinption Act, 1802 (42 Goo. 3, c. 1 16), s. 9. 

[p) See title Constitutional Law, Vol. VII., pp. 178—180, 222, 
248; Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. o. 49), 
8 . 8 . 

(qS lisnd Tax Bodomption Act, 1802 (42 Goo. 3, c. 116), ss. 10, 131. 

Ibid,, 8S. 10, 15. As to the j^sition of an incumbent so redeeming, see 
Kildtrbee v. Ambrose (1854), 10 Exch. 454. If the land tax has been redeemed 
by a patron or a former incumbent, the incumbent for the time being may 
purchase an assignment of the tax for the benefit of the living (Land Tax 
Bedemption Act, 1805 (45 Goo. 3, c. 77), s. 1), which assignment has to be 
registered within six months from the date of the contract (Land Tax 
BMenuDtion Act, 1813 (53 Geo. 3, o. 123), s. 30; and see title Ecclesiastical 
Law, VoL XI., p. 760. 

i s) Land Tax Bodomption Act, 1802 (42 Goo. 3, c. 116), ss. 15, 16, 

() Land Tax Bedemption Act, 1813 (53 Geo. 8, c. 123;, s. 33 . 

It) /5ici,^8.37. ' 
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Bvb-Seot. 2. — Proc^uft for Redem^^xon. 

753. The control of the redemption of land tax is regulated 
by the Commissioners of Inland Revenue {a). 

Any person entitled and desiring to contract for the redemption 
of the land tax charged upon his property must, either personally 
or by his authorised agent, attend before the clerk to the Land Tax 
Commissioners for the division in ^vbich the property is situate 
and sign a declaration in the prescribed form {h). He must furnish 
the clerk with particulars in writing of the property proposed to be 
exonerated, together with satisfactory plans in triplicate of the 
property. If the redemption is effected by a corporation, the 
authority to the agent should be under the seal of the corporation. 

The clerk attests the signature to the declaration, and, on a 
special form, certifies the amount of the land tax charged on the 
properly proposed to be exonerated. In the absence of the clerk 
the declaration may he attested by one of the Land Tax Commis- 
sioners for the district, and the certificate of the amount of land 
tax signed by two of such Commissioners. An assistant clerk is 
not authorised to attest. Both documents, with the plans, are 
forwarded by the clerk to the Registrar of Land Tax, wlio, if the 
documents are in order, prepares a certificate of the contract to 
be signed by the Commissioners of Inland Revenue (c). 

In due course the Registrar of Land Tax notifies to the contractor, 
or his agent, the amount of the consideration (r/), which must be 
paid or remitted to the Accountant-General of Inland Revenue at 
Somerset House. Payment must be made in pursuance of such 
notice and to the officers named therein, no other person having 
any authority to receive the money. Upon the money being paid, 
the contract is registered («), after which the certificate of the con- 
tract is forwarded to the contractor, or his agent, further indorsed 
with a certificate of registration and of the period from which the 
property will be exonerated from land tax(/). 

No fee may be charged for certificates of assessments, or other 
proceedings, in the redemption of land tax. 


(a) Under the liond Tax Uedemption Act, 1802 (42 Geo. 3. c. llS), Coiniuifl- 
sioners for celling the land tax redeemed or unsold were epp(jintod by the 
Crown from among the Land Tax Coinmisaionors (see bh. 6, 190), The 
powers of those Commissioners wore subsequently transferred to the Com- 
missioners for the Taxes (Land Tax Kedemptum Act, 1813 Geo. 3, c. 123), 
s. 1). The Boards of Stamps and Taxes were consolidated in 1834 by the 
Land Tax Act, 1834 (4 & 6 Will. 4, c. 60), and in 1840 were, with the Board 
of Excise, made into one Board of Commissioners of Inlond Bevonuo by the 
Inland Beveime Board Act, 1849 (12 & 13 Viet. o. 1). As to tho appointment 
and powers of the Commissioners of Inland Bevonue generally, see title 
Eevekxje. As to tho forms in use, see note (i), infra. 

(fc) Finance Act, 1806 (59 & 60 Viet. c. 28), s. 34. For forms, see 
Encyclopsodia of Forms and I’recedonts, Vol. VIL, pp. 40—48. 

(c) Jjand Tax lledemption Act, 1813 (53 Goo. 3, c. 123), ss. 10, 11, 12., 

(d) As to how the amount of the consideration is determined, see p. 321, 


poei, 

U) Land Tax Bedemption Act, 1802 (42 Goo. 3, c. 116), s. 164. 

{/) Ibid,, ss. 37, 38. The registration, if necessary, could bo enforced by 
mandamus (fFiUiams v. Steward (1817), 3 Mor. 472, 60i}. 
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Sub-Sect, Z.--QutiAiom ari$iwj on Contrart, 

754. If any difficulty arises in the redemption of the land tax 
by reason of lands not having been assessed, or not having been 
distinctly assessed, the proportion of land tax that ought to be 
borne by the property which it is sought to exonerate is adjusted 
by the Land Tax Commissioners for the division (g). No contract 
for redemption is to be affected by any appeal from the assessment, 
but it may be revised if it appears that a redaction in the assess- 
ment has been obtained by fraud (/t). Errors in the contract may 
be amended, or a new contract entered into (i), and a contract 
becoming impossible of completion may be rescinded (/i). 

755. The proper evidence of the redemption of land tax is the 
certificate or a copy of the register (f). In the event of a dis- 
crepancy between the description of the lands in the certificate and 
contract on the one hand, and in the duplicate rating assessment 
on the other, the certificate and contract, in the absence of affirma- 
tive evidence to the contrary (which it lies with the Land Tax Com- 
missioners to produce), are to bo taken as correct (m). All con- 
tracts for the redemption of land tax, copies of the register, and 
certificates and receipts are exempt from stamp duty (?i). 


Sui’.-Sixrr. i.—Aj^pIvafion of Itedemplion MtmfyB* 

756. The price of redemption is the payment to the Coramis- 
sioners of Inland Revenue of a capital sum equal to thirty times 
the sum a.s.su8sed on the land to be redeemed, by the assessment 
last made and signed, loss any increase that may be due to the 
assessment of the full penny rate (o). Payment may be made 
either in a lump sum or by such annual instalments as may be 
agreed on with the Commissioners of Inland Revenue, interest at 
the rate of 8 per cent, per annum being payable on so much ol 

(</) IjujuI Tux Kcilomption Act, 1602 (42 Oeo. 3, c. IIC), s. 65. Uuder idiil, 
B. 36, the Commissioners of Inland Revenue have a similar power, but the 
practice is to refer such questions to the liond Tax Commissionci’s. 

(/i) Land Tax Redemption Act, 1S02 (42 Qco. 3, c. 116), ss. 129, 130. 

(t) Land Tax Redemption Act, 1813 (63 Qeo. 3, c. 123), s. 21. 

(k) Land Tax Redemption Act, 1817 (67 Qeo. 3, c. 100), s. 23. 

(l) Land Tux Redemption Act, 1802 (42 Qeo. 3, c. 116], s. 105 ; Poppldon v. 

Buchanan, Buchanan v. PoppUton (1868), 4 C. B. (n. 8.) 20. When the tax on 
lands adjoining a highway is redeemed the redemption extends to the middle 
of the highway {Contral London Railway v. City of Londui Land Tax Com~ 
mmioners (1911), 27 T. L R. 661, C. A.,' reversing on this point S. 0., [1911] 
lCh.467). ^ 

(m) Hodgion v. Peanon (1874), 31 L. T. 679. 

(n) liandTax Redemption Act, 1802 (42 Qeo. 3, a 116), s. 173; Stamp Act, 
1891 (54 & 66 Viet c. 39), s. 1. As to stomp duty generally, see title Revxkub 

(o) As to this, see p. 316, ante. The meanmg of this is that if a rate of less than 
a penny is sufficient to raise the unredeemed quota of the parish, but by virtue of 
the provisions of the Finance Act, 1890 (59 & 60 Viet c. 28), s. 32 (2), the full 
penny rate is assessed, the price for the purposes of redemption is to be not 
thirty times the amount actually assessed, but is to be thirty times the amount 
which would have been assessed on sucdi land at the rate which would have 
been required to make up the unredeemed quota of the parish. As to the 
application ol Borplus land tax towards le^ption, see note (g), p^ 321 , 
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the capital sum as remains unpaid. All instalments remaining 
unpaid may be paid at any time (p). 

767. Moneys paid on account of redemption must be paid into 
the Bank of England to the account of the Commissioners for 
the Redaction of the National Debt (q), who may apply such moneys 
in the purchase and cancelling of any parliamentary stocks and 
annuities chargeable upon and payable out of the Consolidated 
Fund (7*). If any payment is made which ought not to have been 
made, it may be refunded (s). 

758. If the contractor dies before the payment of all the instal- 
ments, the unpaid instalments may be paid out of his assets as a 
debt duo to the Crown (t). 

If default is made in payment of any of the instalments, then, 
subject to any relief that the courts may grant, the land tax revives 
and is reassessed, and the defaulter becomes subject to a penalty (//). 

Sub-Seot. 5 .— on Lands in favour of Owner lolto Hetleeins. 

759. Any person entitled to redeem may, if ho makes 
application at the date of the redemption, receive from llio 
Commissioners of Inland Revenue a certificate charging the lands 
with the amount of the sum paid for redemption, and with interest 
equal to the amount of the land tax redeemed (a;). Such a charge 

{p) Finance Act, {60 & GO Vict. c. 1!S), a. 32 (1). lioforo ISOO tho Inml 
tax might be redeemed cither by a transfer of consols, or, in cases in which the 
ainunnt of land tax to bo redeemed in any place for which soparnte Com- 
inissionera were appointed did not exceed £26 per annum, by a money payment 
of an amount calculated according to tho price of consols. Now tho only 
method of pajTnent is by cash. 

iq) liiind Tax UedoTiiption Act, 1813 (63 Ooo. .3, o. 123), s. 13. For tho 
extent to which this section is ropcaloil, see Finance Act, ISUG (60 & GO Vict. a 
2S), Schedule. 

(r) JiUnd Tax Redemption (Invostnient) Act, 1663 (IG & 17 Vict c. 90), 

B. 8. 

(s) Land Tux Redemption Act, 1802 (^2 Oco. 3, c. IIG), r. 171; and see 
the text, supra. 

{<) Land Tux Redemption Act, 1802 (*12 Cico. 3, c. 1 IG), h. IGG. 

(«) IlHd.t 8S. 1G7, 1G8, 1G9, 170. The provisions in ?6o/., ss. 189—102, us to tho 
recovery of penalties, n])T)car to l>e imidiedly repealed by the Taxes Manuj^c- 
ment Act, 1880 (*13 & *1*1 Vict. c. 19), s. 21. AVhero land tiix had been, in fact, 
redeemed, but the redemption money had not l)ern p;jid on tho stipulated day, 
the court de<*lined to make a declaration that the luid tax hud boon rodoemod to 
supply tho defect of title {He Jackman's J.and-Tax, Ex parte Sparhee (182*1), 
M‘Clo. 618). 

{x) Finance Act, 1896 (69 & 60 Vict. c. 28), s, 33 (a). Under tho Land Tax 
Redemption Act, 1802 (42 Goo. 3,c. llGj.s. 123, on redemption by a person who 
was not entitled to an estate of iuheritanco in tho land (which words do not 
include au estate tail {Warev. PUhill (1806), 11 Vcs. 267; JHundellv, Stanley 
(1849), 3 Do 0. A 8m. 433)), the larnls were charged with tho amount of the 
redemption money and a yearly sum bv wav of interest thereon equal to the 
amount of the land tax redeemed. ThU rit;ht was taken away by tho liand 
Tax Redemption (No. 2) Act, 1863 (16 & 17 Vict. c. 117), s. 2, but was restored 
as to contracts for redemption made after tho 3 'ear 1866 by tho Taxes Act, 1666 
(19 & 20 Vict c. 80), 8. 3, which is rciwaled by the Statute Law Revl««ion Act, 
1875 (38 & 39 Vict c. 66). The right to a cnargo is now confeiTod on any 
person redeeming who makes application, and is not confined to persons having 
limited interests. Formerly several land tax charges might bo included in 
one contract for redemption, but the person rede<^ng was not entitled to 
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hu the same effect as if it were a mortgage secured bv deAi? {«\ ^ 

when the certificate is registered (a) it has priority over alftfi 
charges and incumbrances (b). It is the personal property of thf 
person m whose favour it is made, and, in tbe absence of exoressed 
intention on his part, will not merge in tbe estate (c). 

The interest on tbe charge is payable on the same days as tbe 
land tax was payable at tbe time of tbe redemption thereof, and is 
recoverable as if it were rent reserved on a lease (d). 

The owner of the charge has also a right to bring an action in a 
court of equity to have the charge realised by sale of the land (c). 
His rights to recover may, however, be barred by the Statute of 
Limitations (/). 


Sub-Sect. 6.— o/ Redemption Money* 

Raisfog of the 760. If the land on which the tax is to be redeemed is lield for 
ledemption purpose by a corporation or trustees, money may be applied 

»oney. -^hich is applicable for such purpose, and any part of such land may 
be sold to raise money for the redemption {g). 


oonsolidato his chargo so as to make the wholo of the property comprised in 
the contract liable for the payment of the wholo amount of tho land tax 
redeemed {Cox v. Coventon (1802), 31 Boav. 378), and this would appear still 
to be tho case. For a form of application for a charge, see Eucyclopaodia of 
Forms and Procodents, Vol. VIT., p. 48. 

(y) As to the effect of mortgages secured by deed, seo title Moutoaoe. 

(o) Under the Land Charges Registration and Searches Act, 1888 (61 & 62 
Viet, c. 61). As to registrations under this Act, see title Real Propekty and 
O uATTKLS Real. 

(h) Fhianco Act, 1896 (69 & 60 Viet. c. 2S), s. 33 (a). Tbe Land Tux Redemp- 
tion Act, 1802 (42 Ooo. 3, c. 116), s. 114, docs not apply to charges obtained 
under tho Finance Act, 1896 (69 & 60 Viet. c. 28). Those charges, having the 
same effect os a mortgage, can, xircsuranbly, bo l edeomod by subsequent holders 
of tho land (compare Cousins v. Harris (1848), 12 Q. B. 726). 

(r) Monday v. Hurley and Rond (1827), 6 L. J. (o. s.) (k. b.) 212 ; Trevor v. 
Treror (1833), 2 My. & K. 675. On redemption by tho owner of a leasehold 
interest ho will liocome eulitlod to a charge on tho fee simple, but if he should 
make no application for a charge, tho laml tax will merge for tho bonoGt of the 
freehold (ileame v. Moorsom (1866), li. R. 3 Eq. 91). For circumstances in 
which a cnarge under tho Land Tax Redemption Act, 1802 (42 Goo, 3, c. 116), 
was held to have l)cen merged as against a tenant for life, see Ihdkehy v. Hope 
(i865), I K. & J. 482. 

id) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), ss. 116, 125. As to 
the recover}' of rent under a lease, see title Landlord and Tenant, pp. 486 
ef ara., post. 

(a) Skene v. Cook, [1902^ 1 K. B. 682, C. A., per Romer, L.J., at p. 688. 

(/) Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57), ss. 1, 8; Skene 
▼, Cook, supra; and see, generally, title Limitation of Actions. 

(^) Finance Act, 1896 (69 & 60 Viet. c. 28), s. 33 (b). The power of sale 
given by ibis provision only relates to land hold by trustees for a purpose, which 
would seem to mean a public purpose, as distinguished from a trust ifor the 
benefit of an individual or corporation. As to redemption by universiUos or 
colleges, see title Ciiarities, Vol. IV., p. 242, and os to redemption of land tax on 
land settled to charitable uses, see ihM., pp. 242, 243. Sales by limited owners 
in excess of their powers under prior Acts were confirmed by the liund Tax 
Redemption Act, 1814 (54 Goo. 3, c. 173), ss. 12, 13. Where land tax chaiged 
upon lands belonging to a non-<^lesiastical coimoration or any other person 
and granted out upon any beneficial lease was redeemed by sale of part of the 
land^ the unsold ports become chargeable with an annual mim by way of i-eni- 
charge equal to tne amount of the land tax redeemed (Land Tax Redemption 
Act, 1802 (42 Qeo. 3, o. 116), a. 118). This provision is unrepealed, bat seems 
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If the land is settled land, capital money arising under tbe Settled Sict. 6. 
Land Acts (//) may be applied in the redemption of the land Redemp- 

tax(i), or the money may, if necessary, be raised by sale or mort- tlon. 
gage of the settled land {j). Seui'idT 

Money in court which is liable to bo laid out in the purchase of ^ 
lands under any statutory provision may be applied in redeeming cou?Uiibie to 
land tax(l‘)i or in recouping to a tenant for life money expended be laid out in 
by him out of his own personal estate for this purpose (/). 

The powers conferred by the Settled Land Acts (m) are also avail- J 
able for the redemption of land tax on the property of infants (it). 

Any part of the property of a lunatic may also be sold or Lunatics, 
mortgaged for this purpose by order of the Judge in Lunacy (o), or, 
in the case of a lunatic tenant for life, his committee may by alike 
order be empowered to exercise the powers conferred on a tenant 
for life by the Settled Land Acts (p). 

761. Any person beneficially entitled may, with the sanction of Timber 
the Court of Chancery, raise money for the redemption of land tax by mom;/, 
the cutting down and sale of timber on the land. In such case the 

land tax merges in the lands, unless the court otherwise directs (a). 

762. The money to redeem land tax on ecclesiastical lands EccicfiarticaJ 

may he raised in the following ways : — lauas. 

The Governors of Queen Anne’s Bounty may apply moneys 


practically obsolete. Questions arising on sales as to the apportionment of 
charges and adjustiiionts liotwccn landlord and tenant wore determined by the 
Commissioners for the Redemption of Land Tux {ihuL, ss. 82, 8.1, 81). Sfort- 
gages or charges elTected to raise money for the redemption of land tax had 
priority over all other charges only as to interest sccurod, and not ns to the 
piincipnl, and no reversioner was liable for payment of m»)ro than one year’s 
trrear of interest (liUndTax Redemption Act, 1802 {V2 Goo. 0, c. 110), hs, 114, 
115). Exemption from stamp duty was given to tho doeds of sale or mortgage 
for this purpose {ihiil., ss. 68, 81). These provisions are unrcpoalod, but ffurtre 
whether they would be available in tho case of a sale or mortgage for the 
purpose under tho powers confonod by othor Acts. Af to corporations generally, 
see title Corpoiiatio.vs, Vol. Vlll., pp. 299 etaeq. 

(h) See note (w), p. 279, ante. 

(i) Settled Land Act, 1882 (45 & 40 Viet. c. 38), s. 21 (ii.). As to what is 
settled land and what is capital money arising under tho Settled Laud Acts, see 
title Settlements. 

(j) Settled Lind Act, 18S2 (45 & 46 Viet. o. 38), ss. 2 (9), 3 ; Settled Land 
Act. 1890 (53 & 54 Viet. c. 09), s. 11. 

(A) Lnnis Clauses Consolidation Act, 1845(8 & 9 Viet. c. 181, s. 69 ; Partition 
Act. 1808 (31 & 32 Viet. c. 40), s. 8 ; Seltled Estates Act, 1877 (40 & 41 Viet, 
c. 18), 8. 34 ; Settled Land Act, 18S2 (45 & 46 Viet c. 38), r. 32. 

(/) /le Shephard (1811), Wis^ht 131; He London, and liirminyham Rail, C*a, 
Ex parte Northwich (1834), 1 & C. (ex.) 160. 

(m) See note (A), eupra. 

(n) Settled Ijand Act. 18S2 (45 * 46 Viet c. 38), ns. 59, 60. 

(o) Lunacy Act, 1890 (53 & 54 Viet c. 5), s. 117 (1) (b) ; see title LUNATICS 
AND Persons of Unsound Mind. Tho consont of the Ijord Chancellor 
seems to have been reriuired from the oailiost times to the exorcira of the 
powers of sale etc. conb^rred on the committee of a lunatic by the Land Tax 
Redemption Acts {lU Wade (1849), 1 11. & Tw. 202; and see Ex parte Phittipe 
(1812). 19 Ves. 118 ; Weld v. Tew (1829), Beat 266, 275). 

(p) See the Settled r.and Act, 1882 (45 & 46 Viet c. 38), s. 62. 

(t<) lAind Tax Redemption Act, 1802 (42 Qeo. 3, o. 116), s. 67. 
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applicable to the an^pnentalion of any living in the redemption of 
the land tax or the purchase of any rentcharge granted by the 
inemnhont of any living which it is proposed to augment®. 
Gifts or devises of redeemed land tax for the augmentation of a 
living or to the Governors of Queen Anne’s Bounty for such 
purpose are exempt from the Statutes of Mortmain (c). 

If tho incumbent for the time being of a living purchases an 
assignment of the land tax for the benefit of the living (d), the 
money may be raised by sale or mortgage of the glebe lands (e). 

If tho land tax on any living in the patronage of any college of 
tho universities of Oxford or Cambridge, or of Eton or Winchester, 
or of the trustees for any such body, or in the patronage of any other 
corporation aggregate, is redeemed by such patron corporation, the 
money may be raised by sale of, or grant of a rentcharge out of, 
the lands belonging to the patron corporation, which in such case 
is entitled to a rentcharge issuing out of the living, unless it be 
declared otherwise at the time of presentation (/). 

An ecclesiastical rector, who redeems tho land tax on any vicarage 
or perpetual curacy whereof he is patron by virtue of his rectory, 
may for the purpose sell part of the glebe lands belonging to the 
rectory, hut so long as the rectory and vicarage, or perpetual 
curacy, are held by different ineumbents, the incumbent of the 
rectory is entitled to a rentcharge (fj). 

The governors of tho charity for the relief of poor widows and 
children of clergyman may sell any lands to redeem the land tax 
on any other lands vested in them (/<). 

A sale to raise tho costs of previous sales for the redemption of 
land tax is valid (i). 


b) Lnnd Tax Redemption Act, 1802 (42 Goo. 3, o. 116), s. 44. 

c) 7/M, 88. ICl, 102. 

(d) 8eo iioto (r), p, 322, ante. 

(e) lAaitd Tux Redemption Act, 1805 (45 Geo. 3, a 77), B. 1; Land Tax 
Bedempliou Act, 1813 (53 Goo. 3, c. 123), s. 29. A purchase of tne lands on such a 
sale by the iucumbout himself, or by a trustee for him, is on objection to the title 
(Oraver v. //u</eU (1827), 3 Russ. 428), but such an objection might be removed 
by tho confirming statutes, Land Tax Redemption Acts, 1814 and 1817 (54 Goo. 3, 
0 . 173 and 67 Geo. 3, c. 100), in tho ab^euco of fraud (Leaden v. King (1852), 9 
Uare,499). 

(/) Land Tax Redemption Act, 1802 (42 Qco. 3, o. IIG), s. 78. 

(^) Ibid,, 8 . 79. This Act provides {Hid,, s. 80} that no salo by an ecclesias- 
tical corporation thereunder shall pass any mines under the lan^ sold or any 
advowson appendant or appurtenant thereto. It has been held that a pur|H)rtod 
mnt of minerals by a coiiioration was not rondorod effective by a subsequent 
Act of Parliament confirming invalid sales {Whidberm v. Euleeiastkal Com- 
fniaoiofier^ for England (1877), 7 Ch. D. 375). This restiiction does not apply 
to sales prior to slat. (1790) 39 Goo. 3, c. 21 (Jl'i/son v. Orey (1866), L. & 3 
£q. 117), and as tho law now stands it would seem to apply only to sales by 
aa eodosiostical patron or by an incuml>ciit purchasinc an assignment, which 
apparently are the only cases in which a sale of glebe lands can now be 
carried out under tho l«und Tax Redemption Act, 1802 (42 Geo. 3, a 116). 
For reservations of miiicruls on salos under the Glebe liunds Act, 1883 
(51 A 52 Viet. c. 20), s. 5 (2) (c), see litlo Lccllsxastical Law, YoL XI., 
11.766. 

(A) Land Tax Redemption Act, 1802 (42 Goo. 3, c. 116), s. 77« 

(t) Oroydan Ifotfidal v. Earl^ (1816), 6 Taunt, 4G7. 
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Glebe lands may be sold by the incumbent, and the purchase- 
money applied in the redemption of land tax on any part of the 
glebe which is not sold, so that the same may merge in the glebe [k), 

768. Persons holding, under any grant from the Crown or under 
any Act of Parliament, hinds in which the Crown has any interest 
in remainder, reversion, or expectancy (other than tenants of the 
Duchies of Lancaster and Cornwall), may, under the direction of 
the Commissioners (Z), sell or enfranchise a portion of such lands 
to redeem the land tax on the rest (m). 

Sub-Sect. 7. — Effect of Redemption. 

764. The word “ lands in a redemption contract must be con- 
strued as having its natural meaning, including everything down to 
the centre of the earth, and the effect of the redemption is to relieve 
the lands and their natural production and profits from further tax, 
although at tlie time of redemption such profits may not have 
come into existence or be known to exist (n). So, also, where land 
tax on a manor has been redeemed, if the waste is afterwards 
enclosed and brought into profitable occupation, such waste cannot 
be assessed for land tax (o), nor does land tax attach to allotments 
made under an Inclosuro Act in respect of lands which have been 
redeemed (p). If, however, there is in existence at the time of 
redemption a separate and distinct hereditament liable to bo 
separately assessed, all the circumstances of the case existing at 
the time of redemption must bo looked at in order to see whether 
the intention of the certificate was that the surface only should be 
redeemed, or the laud and everything beneath itf/^'). If a now 
hereditament distinct from, and not a natural production of, the 
land is created subsequently to the redemption of the land, such 
new hereditament is subject to land tax (r). 

(A) Glebe Lands Act, 1888 (61 & 62 Vict. c. 20), ss. 4 (2) (b), » (4). Eor 
sales under the Globe liands Act geiiorully, see title Ecclesiastical Law, 
Vol. XI., p. 764. 

(l) Land Tax Bedeinption Act, 1802 (42 Geo. 3, c. 116), ss. 74, 76. Owing 
to the changes in procedure and the repeals of this Act by tho Finance Act, 
1896 (69 & 60 Viet c. 28), the duties of these Coxninissioncrs, which are now 
vested in the Treasury (Lund Tux Bodomption Act, 1838 (1 & 2 Viet. c. 68), s. 1), 
seem practically obsolete*, and see nolo (a), p. 323, antf. Their n]>probation, 
in the absence of fraud on the part of a vendor, cured ony defects of title 
(Doe d. StrkUand v. JVoodward n847), 1 Exch. 273). As to tenants ot Crown 
lands, see title Constitutional Law*, Vol. VII., pp. 180, 237. 

(m) Land Tux Bedemption Act, 1802 (42 Geo. 3, c. 116), s. 71. It is conceived 
that in most cases such pci-sons would bo able to avail themselves of the powers 
conferred by the Settled Land Acts (see Settled Lantl Act, 1882 (45 & 46 Viet, 
c. 38), 8. 68 (i.), (iii.) ). 

(n) New River Co. v. Land Tax Commimtmere for Ilerlford (1867), 2 11. & N. 
129 ; Newton^ Chambera A Co., Ltd. v. Hall, [1907] 2 K. B. 446 ; Central London 
Railway v. City of London, Land Tax Commiaaionera, [1911] 1 Ch. 467 ; hut see 
Metropolitan Rail. Co. v. Fowler, [1892] 1 Q. B. 166, 178, 0. A.; affirmed, 
[1893] A. 0. 416. 

(o) Ilodynon v. Pearaon (187^, 31 L. T. 679. 

Ip) Jloehm V. Wood (1823), Turn. & U. 332. As to asscsimonts on land, the 
tax on which has been redeemed, see nolo (a), p. 316, ante. 

{q) Ncivton, Chambera A Co., Ltd. v. llall, anpra, at p. 459; Central London 
Railway v. City of London Land Tax Commiaeionera, aupra. 

(r) Charing Oroaa Bridge Co. v. Mitchelt (1856), 4 & B. 649 ; WoierUiO Bridg$ 

T. Cull (185$), IRAK 213. 
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Where the redeemed land is subject to a fee-farm rent-charge, an 
OTmer redeeming is entitled to continue to deduct the proportions 
of rate \rhich he would have been entitled to deduct if the land had 
not been redeemed («). 

765. If the land tax on lands belonging to any bishop or 
ecclesiastical corporation has been redeemed by alienation of any 
of the possessions of such ecclesiastical corporation under the Land 
Tax Bedemplion Acts, the amount of the tax during the continuance 
of existing leases is considered as rent and paid as such, while in 
future leases it has to be added to the accustomed rent and made 
recoverable as sucli, and a lease failing to make provision for such 
addition and recovery is voidable (/). 


(«) Land Tax Bodeinption Act, 1802 (42 Goo. 3, c. 1 1C), b. 127. For tlie right 
to deduct a proportion of tho rate, soo p. 300, ante. As to the elTcct of redemption 
by a landlord, see title Lanulokd and Tknant, p. 477, ;io t ; and in the case 
of Crown liands, see title Constitutional I^aw, Vol, VU,, pp, 180, 228, 220, 
237. 

(0 Doe d. Dochster {Buhop) v. Brvl^es (1831), I B. & Acl. 847 ; and see TTarncr 
?. Potchett (1832), 3 B. & Ad. U2l. This provHon (Land Tax Bedemption Act, 
1802 (42 Oco. 3, c. IIG), b. 88) has been renealod by the Finance Act, 1890 (59 
& 00 Viet. c. 28), but tho law as stated in the text would seem to apply to cases 
whore ecclesiastical lauds have been redeemed before 1896. 
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Part I. — Relation of Landlord and Tenant 

Sect. 1. — How cTcatcd or arising, 

766. The relation of landlord and tenant arises v^hen one party 
confers on another the right to the exclusive possession of land 
mines or buildings, for a time which is either subject to a definite 
limit originally, as in the case of a lease for a term of years, or 
which, though originally indefinite, can be made subject to a definite 
limit by either party, as in the case of a tenancy from year to year. 
The interest in the property which remains in the landlord is called 
the reversion, and, as a rule, there is incident to it the right to 
receive from the tenant payment for the use of the property in the 
shape of rent (£<). 

767. A tenancy is created by contract, and any words which 
express the intention of giving and taking possession for a certain 
time are sufficient for this purpose (^). Usually the contract is 
express, but in the case of tenancies at will or from year to year it 
may be implied from the acts of the parties or other circum- 
stances (c). For the full establishment of the relation of landlord 
and tenant it is necessary that the tenant should enter on the 
property ; until entry he has no estate, but only a right of entry 
which is known as an interesse termini (</). 

768. When a person is already in occupation of property, and 
it is desired to establish the relation of landlord and tenant between 
another person and himself, this may be done by attornment. He 
who is in occupation attorns tenant, or acknowledges that he is 
tenant, to him who is to be landlord. Where the occupier has been 
holding under an agreement of tenancy, and there is a change of 
landlord during the currency of the agreement without any change 
in the terms of the tenancy, this is a mere attornment (c), and if it 
is contained in an instrument in WTiting, the instrument requires 


(a) The reservation of rent is notessential (KnvjhVs Case (1688), 6 Co, Rop. 64 b, 
55 a ; 2 Platt, Law of Leases, 82) ; and consequently where no rent is intended 
to be paid there is no object in adopting tbo practice of reserving a peppercorn 
rent. The acceptance of the lease by the tenant is a sufficiont consideration for 
the contract, h’or forms of lease for a term of years and for tenancy from year 
to year, see Encyclopsedia of Forms and Precedents, Yol. VII., pp. 190 et seq . , 
pp. 226 €t eeq, 

(b) Morgan d. Dowding y. DisBell (1810), 3 Taunt. G6, per Lawaence, J., at 
p. 67 ; Doe d. Pnichard y. Dodd (1833), 6 B. & Ad. 689, 693 ; i:>(rat(»n y. Pettit 
(1865), 16 0. B. 420, 436. Compare Landlord and Tenant (Ireland) Act, 16^ 
(23 & 24 Viet. c. 164), s. 3, and see the Act generally for the codification in 
Ireland of the law of landlord and tenant. 

(c) See pp. 434, 410, post. 

(d) See p. 404, post. 

(**) Cornish y. Searell (1828), 8 B. & 0. 471, per IIolroyD, J., at p. 476 : “ The 
atb)mment is the act of the tenant's putting one person in the place of another 
as his landlord.*' Attorament was formerly necessary upon^ a grant of the 
reversion in <»der to complete the title of the grantee, but not in the case of a 
devise (see Doe d. Wright y. BmVh (1838), 8 Ad. & El. 255, 260). For form of 
ettonuneirt, aee Encyclopedia of Foiins and Precedents, VoL Ell., p. 966. 
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DO staiDp (/). But| whoro the attornmont is accompaDied "by ati 
agreament for a new tenancy, or for a continuation of the old tenancy 
upon different terms, the instrument operates as an agreement, 
and not as a mere attornment, and requires to be Stamped {g). 
Attornment both estops the tenant from disputing the landlord’s 
title (/^), and is evidence of that title as against future occupiers 
though not claiming through the tenant (t). 

Attornment is also appropriate when an owner in occupation of 
property conveys the property to another under whom he becomes 
tenant, and an attornment clause is frequently inserted in mort- 
gages by an occupying owner in order to give the mortgagee the 
remedies incident to his position as landlord. Formerly the mort- 
gagor attorned tenant at a rent equal to the interest, and the 
mortgagor then obtained a power to distrain for the interest 0')* 
So far as an attornment clause would be effectual to confer on 
the mortgagee this power, it is now void (A), but it is not void for 
other purposes (f). 

769 . It is not essential to the relation of landlord and tenant 
that the landlord should be entitled to create the tenancy ; and if he 
has purported to do so, and has delivered possession to the tenant, 
the latter is estopped from disputing his title (7n). 


(/*) Doe (1. Liimi/ v. Edwards (1830), 5 Ad. & El. 95; Barry v. Goodman 
(1837), 2 M. & W. 768. 

(y) Gornish v. Searell (1828), 8 B. &G. 471 ; Doe d, Frankis v. Frankis (IS-IO), 
11 Ad. & El. 792 (whoro tho instrument stated the rent and when payable); 
(hooper y. Lmds (1800), 14 L. T. 287. As to attornment to a person claiming by 
title paramoiiut, see Doe d. Chawner v. Boulter (1837), 6 Ad. & El. 675. 

{ft) See title Estoppel, Vol. XIIL, pp. 402 et seq, 

(f) Doe d. Linsey v. Edwards^ supra, 

(y) West V. Fritche (1848), 3 Exem. 216 ; Jolly v. Arhuthnoi (1859), 4 Do 0. & J. 
224; Morton y. Hbo(U (1869), L. B. 4 Q. B! 293, Ex. Oh. ; Be Stockton Iron 
Furnace Co, (1879), 10 Oh. D. 335, 0. A. ; Re Knight, Ex parte Voisey (1882), 21 
Ob. D. 412, 0. A. In Walker y. Giles (1848), 6 0. B. 602, the scope of the mort- 
gage deed was hold to be inoonsistent with a tenancy. If the deed purports to 
create a yearly tenancy, this will not be conyerted into a tenancy at will by a 
power for the mortgagee to determine it at any time {Re Threlfalf, Ex part^ 
Queen's Benefit Building Society (1880), 16 Ch. D. 274, C. A. ; see Doe d. Garrod 
y. Olley (1840), 12 Ad. & El. 481 ; Doe d. Snell y. Tom (1843), 4 Q. B. 615). 

{k) Under the Bills of Sale Acts, 1878 and 1882 (41 & 42 Viet. c. 31 ; 45 & 46 
Viet. c. 43) ; see He Willis, Ex parte Kennedy (1888), 21 Q. B. D. 384, C. A. ; Green 
y. Marsh, [1892] 2 Q. B. 330, 0. A. ; and titlo Bills of Sale, Vol. IIT., p. 15. 
(0 See title 51 ouTOAOE. 

(m) See title Estoitel, Vol. XIII., pp. 402 ei seq. Where the lease is by deed, 
the estopjiel also arises by yirtue of the deed ((Jo. Litt 47 b ; Smith y. Low 
(1739). 1 Atk. 489); and if the lessor subsequently acquires the legal estate, 
^is ** feeds the estoppel,'* and the lease thereupon becomes good in point of 
interest (Sturgeon y. Wingfield (1816), 15 M. A \Y. 224, 230 ; see title Estoppel, 
Vol. XIII., pp. 373, 374). But the estoppel as between landlord and tenant is 
not confined to leases by deed ; it de()ends on the acceptance of possession from 
the landlord or other recognition of his title, and is an instance of estoppel by 
matter in nais; see title Estoppel, Vol. XIU., pp. 402—406, where the cases 
on the subject are collected Where possession has been receiyed from an 
a^nt for an unnamed principal, the estoppel applies in favour of the principal 
(Fleming T, Oooiling (1834b 10 Bing. 549). The estoppel, when arising frum 
aeliyery of possession, is absolute (Barry y. House (1817), Holt (n. p.), 489), and 
is not excluded by the fact that toe dmeot in the lessor's title appears on the 
)mas(Dyk$ v. As% (1862), 7 H. A N. 600 ; ifortoa v. Woods (1869), L. B. 4 
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770. It is essential to the creation of a tenancy of a corporeal 
hereditament that the tenant should have the right to the exclusive 
possession of the premises («). A grant under which the grantee 
tal^es only the right to use the premises without exclusive posses- 
sion operates as a licence, and not as a lease (o). In deciding 
whether a grant amounts to a lease, or is only a licence, regard 
must be had to the substance of the agreement (p). If the effect 
of the instrument is to give the holder the exclusive right of occupa- 
tion of the land, though subject to certain reservations, or to a 
restriction of the purposes for which it may be used, it is a lease {q); 
if the contract is merely for the use of the property in a certain 
way and on certain terms, while it remains in the possession and 
control of the owner, it is a licence (r). To give exclusive posses- 
sion there need not he express words to that effect ; it is sufficient 
if the nature of the acts to be done by the grantee require tliat he 
should have exclusive possession (s). On the other hand, the 
employment of words appropriate to a lease will not prevent the 
grant from being a licence merely, if from the whole document it 
appears that the possession of the property is to remain with the 
grantor (0. In order that a licence may give an exclusive right to 

Q. B. 29S, Ex. Ch. ; in effect overruling Parg^ter v. Harris (1845), 7 Q. B. 708). 
Estoppel also arises where there is no delivery of possession, but merely an act 
on the part of the tenant recognising the title of the landlord, such as attornment, 
payment of rent, or submission to distress (Cooke v. Lo.rleg (1702), 5 Term liep. 
4 ; PanUm v. Jonea (1813), 3 Camp. 372 ; Cooper v. Blamhj (1834), 1 Bing. (n. c.) 
45 ; Jump v. Payne (1890), 68 L. J. (q, n.) 607). But in such cases the estoppel 
is not absolute, and the tenant may dispute the landlord’s titlo if he can snow 
that the act of recognition wiwdue to misrepresentation or mistake, and that 
a third person is in fact entitled (Cooprr v. Jilaudy^ snjvra^ at p. 60; Knight 
y. Cox (1856), 18 C. B. 645; Carlton v. Dowcvck (1884), 51 L. T. 659; 
titlo Estoppel, Vol. Xlll., p. 405) ; and the tenant may show that the person 
to whom he paid rent is an agent for a third person (Jones v. titone, [1804J A. 0. 
122, F. C.). But attornment to a new landlord by direction of the old landlord 
prevents the tenant from setting up the title of a third person (Ilnll v. UutUr 
(1839), 10 Ad. & El. 204). As to the effect on the estoppel of the determinatiou 
of the landlord’s title duiing the currency of the term, sco title Estoppel, 
Vol. Xni., pp. 373, 403. 

(n) Taylor y. Caldwdl (1863), 3 B. & S. 826, 832. As to Ice^ob of incorporeal 
hereditaments, see p. 340, post, 

(o) Hancock v. Austin (1863), 14 0. B. (x. s.) 634; London and North Western 
Pail, Co. y. Buckmaster (1875), L. K. 10 Q. B. 70, 444, Ex. Ch. ; Wilson y. 
Tavener, [1901] I Ch. 678, 681. 

(p) Smith y. St, Michael, Cambridge, Overseers (1860), 3 E. & E. 383, 300. 

(g) Qlenwood Lumber Co. y. Phillips, [1904] A. 0. 405, 408, F. C. 

(f) Wells y. Kingston^upon-Hvdl (1876), L. IL 10 C. P. 402, 408 ; Cury y. 
Bristow (1877), 2 App. Oas. 262, 276. 

(s) Roads y. TrumpingUm Overseers (1870), L. B. 6 Q. B. 56, 64. A purchaser 
of a crop of grass for hay has been held to bayo exclusiye possc^ssion [Vrosby y. 
Wadsworth (1805), 6 East, 602) ; contra, where he purchases the grass for feeding, 
and the yendor pays all rates, tithes, and taxes (Mogg y. YaUan Overseers (\fi%i)), 
29 W. B. 74). 

(0 Taylor y, Caldwdl, supra (where an agreement to let and take a con- 
cert room for four days for the purpose of giving conceits was held to be a 
licence, the terms of the agreement showing that the owner was not to give 
exclusive possessioD}. Other instances of licences are : agrocnicut for stand- 
ing room in a factory for lace machines, the owner of the factory supplying 
stMm power, and reserving the right to enter for the puipose of attending 
to the running gear (Eamoek y. Ausim, eupra); letting of bookstalls on a 
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the benefit conferred by it, it must either be expressed to be 
exclusive in the grant, or it must be possible to infer from the 
language of the grant a clear intention to that effect (a). But the 
grantor is not at liberty to grant fresh licences so as to defeat the 
purposes of the first licence {h). 

771 . A mere licence does not create any estate or interest in the 
property to which it relates ; it only makes an act lawful which 
without it would be unlawful (c). It is not assignable by the 
licensee (d) ; and, unless expense has been incurred by the licensee 
on the faith of it (c), it is revociible by the grantor (/), and it is 
determined by an assignment by him of the subject-matter of the 
licence (g). But if under the licence the licensee has brought 

railway platform {Smith & Sm v. Lambeth AMesment Committee (1882), 10 
Q. li. D. 327, C. A.); letting of space for a stall in an exhibition (&. v. 
Morrieh (1863), 32 L. J. (M. c.) 245; liendell v. Homan (1893), 9 T. L. B. 192) ; 
permission to use shed for particular purpose (Tl tV/tama v. */bwcfl (1864), 3 II. & 0. 
250) ; right for directors of one company to use board room on premises of another 
company {Municipal Freehold Land Co, v. Metropolitan and District Uailways 
Joint Committee (1883), Cab. & El. 184) ; exclusive right to use pleasure boats 
on a canal {Hall v. Tapper (1863), 2 H. & C. 121) ; licence to search for and get 
copperas stone on certain land at a yearly rental, with proviso for re-entry on 
non-payment of rent {Wardv. Day (1863), 4 B. & S. 337, 355); power to dig 
for fireclay {Carr v Benson (1868), 3 Cli. App. 524, 632) ; liberty to fasten coal- 
hulk to mooring in the river Thames ( iratA'tws v. Milton-next-Cravesend Ocerseers 
(1868), L. B. 3 Q. B. 350); liberty to lay and stack coals upon land {Wood v. 
Lake (1751), 13 M. & W. 848, note (a)); liboity to search and dig for coal 
(Chetham v. Williamson (1804), 4 East, 469; Doe d. Hanley v. Wood (1819), 2 
B. & Aid. 724, 738; compare t/oncfl v. Reijnolds (1836), 4 Ad. &E1. 805); agree- 
ment giving permission to erect advertising hoarding (H iVgon v. Tavener^ [1910] 
1 Ch. 578). But an agreement to let “all the room and power*' in a mill, with 
warehouse room and supply of steam power, operates as a lease {Marshall v. 
Schofield (1882), 52 L. J. (q. B.) 58, 0. A.). It follows from the distinction 
between a lease and a licence that a licensee is not liable to be rated ; con- 
sequently the question of exclusive occupation frequently arises in rating cases 
(Ua^/c/iM v. Milton -next-Gravesend OverseerSf 8ui)ra ; London and North Western 
Rail, Co, v. Uuckmaster (1875), L. B. 10 Q. B. 70,444, Ex. Ch. ; Cory v. Bristow 
(1877), 2 App. Cas. 262, 276; Rochester Caned Co, v. Brewster j [1894] 2 Q. B. 
852, 857, C. A. ; Youny & Co, v. Liverjml Assessment CommiWee, [1911] 2 K. B. 
196) ; and as to rating law, see title Bates and Bating. 

{a) Suiherlind {Duke) v. //eof/icoff, [1892] 1 Ch. 475, 485, C. A. But this 
qui^tiou usually arises where the licence is accompanied by the grant of a 
profit d prendre, such as a right to take mmovaU {Huntington {Earl) v. Moimipnje 
(Lord) (1583), 4 Loon. 147 ; Chethamy, Williamson, sujtra, at p. 476; Sutherland 
[Duke) IJeathroie, supra), or game {Wickham v. Hawker (1840), 7 M. & W. 63, 
78 ; IL^oper y, Clark (1867), L. B. 2 Q. B. 200). 

(b) Newly V. Harrison (1861), 1 John. & H. 393, 397 ; Carr v. Benson (1868), 
3 Ch. App. 524, 532. 

(c) Thomas v. Sorrell (1677), Yaugh. 344, 351 ; Muskdt y. Hill (1839), 5 Bing. 
(N. c.) 694, 707; Heap v. Hartley (1889), 42 Ch, D, 461, 468, 0. A. Conse- 
quently an agreement fur a licence is not an agreement for an interest in land 
so as to reqiiii'e to be in writing under the Statute of Frauds (29 Car. 2, c. 3), 
8, 4 {Wells V. Kingsion-tijion-^Hull (1875), L. B. 10 C. P. 402, 409), though as to 
agreements for lotting furnished lodgings see p. 372, post, 

(»f) Compare Re Davu Co,, Ex parte Rawlings {IBSS), 22 Q. B. D. 193, 197, C. A. 

(\?) Winter y. DrockweU (1807), 8 East, 308; Liggins y, Inge (1831), 7 Bing. 
682, 691 ; Daiies v. MunhaU (1861), 10 C. B. (n. s.) 697, 711. 

(/) R. V. Horndon-on-the HiU {InhabRauU) (1816), 4 & 8. 562, 565. This 

is so whether the licence is by parol or under seal (II W v. LeadbitUr (1846). 13 
M.&W.838). 

(g) Coleman v. Foster (1866), 1 H. & N. 37. 
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property on to the land, he is entitled to notice of revocation, and to a 
reasonable time for removing his property (h ) ; and, if the revoca- 
tion of the licence is a breach of contract, he can recover damages 
lor the breach (i), 

A licence coupled with a grant of an interest in property is 
not revocable (/c). Such a licence is capable of assignment (/), 
and covenants may be made to run with it (m). A right to enter 
on land and enjoy a profit a prendre or other incorporeal heredita- 
ment is a licence coupled with an interest, and is irrevocable provided 
the grant of the interest is valid. Thus, if the interest is an incor- 
poreal hereditament — such as a right to make and use a water- 
course— the grant is not valid unless under seal, and the licence, 
unless so made, is therefore a mere licence and is revocable (n) ; if 
the interest is a profit a prendre which does not ainouiit to an incor- 
poreal hereditament, such as a licence to hunt and take away 
deer (o), the grant is valid although made by parol, and the licence 
is irrevocable. 

772. A lodger who has no separate apartment isonlyalicensee (p), 
and, even though ho has a separate apartment, he has not in law 
an exclusive occupation, and is therefore in the position of a 
licensee, if the landlord retains the general control and dominion 
of the house {q\ including the part occupied by the lodger ; but, 

(A) Cornish v. Slubha (1870), L. R. 6 0. P. 331 ; Mellor v. Watkins (1874), 
L. R. 9 Q. B. 400; Aldin v. Latimer ^ Clark^ Muirhead cfc CV)., [1894J 2 Ch. 437. 

(t) Smart v. Jones (1804), 15 C. B. (n. s.) 717 ; Kerrism v. Smith, [1897] 2 
Q. B. 445 ; compare IF v. Tavener, [1910] 1 Ch. 578. 

‘k) Wo()d V, Leadhiiter (1845), 13 M. & W. 838. 

1) Muskett V. Hill (1839), 6 Binff. (n. C.) 694. 

{m) Noroal v. Pascoe (1864), 34 L. J. (cii.) 82. 

(n) Wo(td y. Leadhitter, atipra ; but it has been doubted whether this is now 
law, having regard to the doctrine of Wulsh v. Lonsdale (1882), 21 Ch. D. 9, 
G. A. ; Lowe y. Adams, [1901] 2 Ch. 598. 

! o) TF’iriod y. Leadhitter, supra. 

p) Wright y. Stavert (1860), 2 E. & E. 721. A lodger, in the absence of 
stipulation to the contrary, is entitled to the use of the general conveniences of 
the house ( Underwood v. burrows (1835), 7 0. & P. 26). The keeper of lodgings 
or of a boarding house is bound to take reasonable care of the property of liis 
lodger or guest {Scarherrough y. Cosgrove, [1905] 2 K. B. 805, 811, 813, C. A., 
following Dansey y. Richardson (1854), 3 E. & B. 144, and questioning Holder 
V. i8oii/5y ( 1 860), 8 0. B. (N. s.) 254 ; see Calge^a Case (1584), 8 Co. Rep. 32 a ; 
Clench y. D*Arenherg (1883), Cab. & El. 42 ; and see title Inns and iNNKKEPEns, 
YoL XVII., p. 316. But the landlord of a ** lock-up *’ shop is under no liability 
to protect the {goods during the night (^sy/tr y. Todd (1883), Cab. & El. 154). As 
to eyidence of an agreoment that board and lodging are to be paid fur, see 
Davies v. Davies (1839), 9 0. & P. 87 ; compare Kegs y. Harwood (1846), 2 0. B. 
905. 

(9) Hence he is not rateable {Watkins y. Milton-nexUOravesend Overseers 
(1868), L. R. 3 Q. B. 350, 357 ; Smith y. Lambeth Assessment Committee (1882), 
9 Q. B. D. 685, 694 ; aflarmed, 10 Q. B. D. 327, 0. A. ; see R. v. St. Qeorqes 
Union (1871), L. B. 7 Ct. B. 90, 97 ; Allan y. Liverpool, Inman y. Kirkdale (1874), 
L. R. 9 Q. B. 180, 192 ; JLdywdl Union and Halkyn Parish y. Halkyn Drainage 
Co., [1896] A. 0. 117, 126 ; and see title Rates and Rating. In such a case 
the landlora retains a concurrent right for the purpose of management {Cory 
V. Rriitow (1877), 2 App. Cas. 262, 276). A guest at an inn is iu the same 
position {Smith y, St. Michael, Cambridge, Overseers (1860), 3 K & E. 383, 390). 
A tenant at will or on sufferance can create the relation of landlord and lodger 
between himself and another {Sensing v, Ramsay (1898), 62 J. P. 613). 
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if in fact the landlord exercises no control over that part, the 
occupier is a tenant. The occupier does not, however, become a 
lodger merely by reason of the fact that the landlord resides on 
the premises and retains control of the passages and staircases 
and other parts used in common (a). 

773. Where a servant is in occupation of premises of his master 
in the course of his employment, his possession is treated as that of 
the master, and the relation of landlord and tenant is not created 
between the parties (b). The test is whether the occupation is 
subservient and necessary to the service (c). If this test is satisfied, 
possession can be required at any moment, though the servant will 
have a remedy on the contract of service if it is terminated 
improperly (d). But where the occupation is allowed solely as 
remuneration for services («), and is not related to the performance 
of those services (/), the possession is that of the servant, and he is 
in the position of tenant. 

Sect. 2. — Suhject-matter of Leasei. 

774. A lease may be granted of land or any part thereof. In 
the term ** land ’* are included minerals and other strata under the 
surface, and buildings erected upon the surface ; and all these are 
corporeal hereditaments (g). Consequently leases can be granted of 
the surface of land, with the minerals and strata below and buildings 
above it, or of the surface alone (/i), or of such minerals and 
strata (i), or of such buildings or any part thereof (Jc). Leases may 
also be granted of interests in land which involve the right to some 
use of, or benefit from, or privilege incident to land, but wliich do not 
involve exclusive possession, and are therefore called incorporeal 

(а) Kent v. Fittall, [1906] 1 K. B. CO, C. A. ; compaxe Kent v. Fiitall (1911), 
27 T. L. B. 664 ; and see title Elections, Yol. XII., p. 168. 

(б) May hew v. SuUle (1864), 4 R & B. 347, £z. Ch. ; bqo further, title Masteh 
AND Servant. 

(c) Dobson y. Jones (1844), 6 Man. & G. 112; B. y. Spurrdl (1866), L. B. 1 
Q. B. 72 ; Smith y. SeghiU (1876), L. B. 10 Q. B. 422 : ** where the occupation 
is necessary for the performance of services, and the occupier is required to 
reside in the house in order to perform those services, the occupation being 
strictly ancillary to the performance of the duties which the occupier has to 
perform, the occupation is that of a servant,** ihid,^ per Mellor, J., at p. 42$. 
^ further, title Master and Servant. 

(d) Mayhew y. Suttle, sujpra, at p. 356; White v. Baiky (1861), 10 0. B. (n. 8.) 
227, at p. 234. 

(el Hughes y. Chatham Overseers (1843), 6 Man. & G. 64, 78; Doe d. Hughes 
y. Derry (1840), 0 G. & P. 494, seems to the contrary effect but in fact the 
occupation there appears to have been both for the conyenienoe of service and 
M remuneration. 

( f) Smiih y. SeghiU, eupra ; Mwrsh y. Esteouri (1889), 24 Q. B. D. 147. 

\g) See title Beal Phopebtv and Chattels Beal. As to agricultural 
leases, see p. 663, post: to building leases, see p. 667, post» 

(6) Thus the surface, vesture, or herbage may be leased (Go. Litt. 47 a ; 
MasUrs ?. Green (1888), 20 Q. B. D. 807 (lease of ** the ezriusive right to feed 
the grass** )); see C<i<t/ey. GamUe (1838J, 5 Bing. (n. g.) 46; Burt v. Moore 
(1793), 5 Term Bep. 329. 

(«) SeeJe^ofi y, Ftv/an (1866), L. B. 1 0. P. 9, 18; Qrmd Wesb&m BaiL Co, 
y. miIA (1876), 24 W. B. 44^ C. A.; Be Oladetone, Qladstcne y. Oludstone, 
[lOOOJ 2 uh. 101, C. A. ; see also title Moris, Minerals, and Quarries. 

(ik) Load e r y. Moody (1875), L. £. 20 Eq. 145, 162 (boxes at a theatre). 
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hereditaments, snch os easements (I), profiu h 'prendre {m), 
manors (n), franchises (o), and tithes (p). Agreements which confer 
the right of exclusive possession of goods for a limited time are 
also sometimes called leases (g). 

Sect. 8. — Capacity oj PaHiee to make and take Leases. 

Sub-Sect. 1.-— in Oenerah 

776. An owner entitled absolutely in fee simple, who is an 
individual and is under no personal incapacity, has, as incident to 
his right of disposition, power to grant leases for such periods, and 
on such terms and conditions, as he pleases ; and an individual 
who is under no personal incapacity which disables him from con- 
tracting or from holding land is able to accept any such lease. 
Persons entitled to limited, or defeasible, or partial interests in 
property, and persons under disability, and corporations, can grant 
leases to the extent permitted by law in the particular case ; and 
similarly persons under disability and corporations can accept leases 
to the same extent (r). 


S I Netumarch v. Brandling (1818), 3 Swan. 99 (use of wapgon-way in 
eryO; and see title Easements and Profits A I^ndre, Vol XI., p. 27-1. 

(m) Such as rights of sporting {Bird y. Great Eastern RaiL Co. (18(35), 19 
0. R (n. s.) 268 ; Bird y. Jligginaon (1837), 6 Ad. & £1. 824 ; Oetima v. Buher 
(1875), 10 Ch. App. 356 ; West y. Houghton (1879), 4 0. P. D. 197 ; see title Game, 
VoL XV., p. 221 ; and p. 676, post ) ; a several fishery {SoTneraet (Buhs) v. Fof/wdl 
(182^, 5 B. & 0. 875 ; Grove y. Portal, [1902] 1 Oh. 727 ; see title Fisheries, 
Vol. XIV., p. 584) ; rights of common {Sury y, Brovm (1623), I-at. 99) ; estovers 
(Shop. Touch. 222) ; tolls (/yrtd^/and y. Shapter (1839), 5 M. & W. 376 ; Harris v. 
5/orrtcs (1842), 10 M. & W. 260; Shepherd v, Hodsman {\Sh2), 18 Q. B. 31(3); 
and see title Easements and Profits A Prendre, Vol. XI., pp. 341 s q, 

(n) Gyhson v. SearU (1607), Oro. Jac. 84, 176. 

(o) Such as fairs or markets {Bridgland y. Shapter, sujfra; see title Markets 
and Fairs) ; or a ferry {R. v, Nicholson (1810), 12 East, 330; Veter y. Kendal 
(1827), 6 B. & G. 703 ; see title Ferries, Vol. AlV., p. 658). 

(p) Walker y. Wakeman (1676), 1 Vent. 294; Brewer y. IIHl (179^, 2 Anst. 
413 ; Boushier y. Mormn (1794), 2 Anst. 404 ; Cox y. Brain (1810), 3 Taunt. 95 ; 
see the Ecclesiastical Leases Act, 1765 (5 Geo. 3, c. 17). As to the effect 
of commutation of tithes for a rentcharge on liability for rent, see Tasker v. 
Bullman (1849), 3 Exch. 351. Offices which concern the admiiiL-itration of 
justice, and dignities and honours, are incapable of being leased {Reifnd's (Sir 
George) Case (1612), 9 Co. Bap. 95 a, 96 b, 97 b; Howard y. Wood (1679), 2 Lev. 
245). As to tithes generally, see title Eoclesustioal Law, Vol. XI., pp. 742 

* (g) Thus it is said that there may be a lease of live stock {SpencePs Case 
(1683), 6 Go. Eep. 16 a, 16 b ; Tudgay y. Sampson (1874), 30 L. T. 262 ; Holme v. 
BrunshiU (1877), 3 Q. B. D. 495, G. A.) ; and agreements for the use of chattels, 
such as rwway rolling stock, are styled leases ; see Sheffield Waggon Vo, y. 
Stratton (1878), 48 L. J. (q. b.)35, C, A, ; A.-G. y. Great Eastern Rail, Go. (1879), 
11 Oh. D. 449, 0. A. ; Lancashire Waggon Co. v. Nuttall (1879), 40 L. T. 291. 
For a letting of rooms in a mill with an agreement for supply of power, see 
BenOey Broe, y. Metcal/e d: Co., [1906] 2 K. B. 548, 0. A. But the term 

** lease * ** ’ is properly restricted to corporeal and incorporeal hereditatnents ; see 
Jones y. Inland Revenue Commissioners, Sweetmeat A utomatie Delivery Co, v. Inland 
Revenue Commissioners, [1895] 1 Q. B. 484, 493; Sheffield Waggon Co. v, StraUon, 
supra. 

(r) As to aliens, see title Aliens, VoL L, pp. 306 et eoj. ; as to oonvicti, see 
title Criminal Law and Procedurb, Vol. IX., pp. 428 et seg. 
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Sob-Sect, i.— Budding SoMim. 

Ctpadtr of 770 building society incorporated under the Building Societies 
Partes to jjjgy ijjjg or take upon lease any building for con- 

♦ ducting its business, and may hold upon lease any land for the 

_ . p^ypjjgg pj erecting thereon a building for the same purpose, and 

BuiUling ojay let such building or any part thereof (t). A society may 
todetie*. granting leases of land which it holds as mortgagee 

in possession, and may grant leases in accordance with such 
rules (a). 

Sub-Sect. 8. — Charities, 

Charitiei. 777. Subject to certain restrictions in the case of charities 
within the Charitable Trusts Acts (h), trustees of a charity may 
grant leases in pursuance of directions given by the founder, or oi 
express powers contained in the instrument of trust; or, in the 
absence of such directions or powers, may lease the charity pro- 
perty at the full annual value, and for such term as is proper in the 
course of provident management (<?). 

778. Leases to trustees for charitable purposes are void unless 
they comply with the requirements of the Mortmain and Charitable 
Uses Act, 1888 (d), or unless they fall within the exemptions from 
that Act(fO* 

Sub-Sect, i,—Comjtanm, 

Companicf. 779. Companies incorporated under the Companies (Consolida- 
tion) Act, It)08(/), or the statutes which it replaces, have, with 
certain exceptions (//), an unrestricted power of holding lands (h). 
There being no restriction on the mode in which the company 
may acquire land, this provision authorises the taking of land on 
lease, if required for the purposes of the company as stated in the 
memorandum of association; and, having acquired land by pur- 
chase or lease, the company can let the land so far as the objects 
of the company expressly or impliedly authorise the letting of its 

(s) 37 & 38 Viet. c. 42, 

h) Ibid,f 8. 37. 

(o) I.€.f uiidor the powers conferred hy the Conveyancing and Law of 
Property Act, 1881 (44 & 46 Viet, c. 41), s. 18, Since ihat Act the registrar 
allows such rules to be rcgiKtcrod,but they must only authorise leases permitted 
^ the statute. As to building societies generally, see title Building Societies. 
Yol. III., pp. 321 et aetf. 

(b) See title Ciiauities, VoL IV., p. 303. 

(c) Ibid., pp. 223—231. 

(d) 61 & 62 Vict. 0 . 42, which does not apply to lands already in mortmain 
(TImYr V. liichardst n (1837), 2 M. & W. 882 ; A.-O. v. Olyn (1841), 12 Sim. 84 : 
Ashton V. Jones (I860}, 28 Beav. 460). 

(e) See title Ciiauities, Vol. IV., pp. 127—133. In the Mortmain and 
Chtiritable Uses Act, 1888 (61 & 52 Vict. o. 42), s. 4 (6), the term ** assurance *’ 
includes a lease (ibid., s. 10 (i.) ) ; and from the dehnition, and also from the 
Charity Lands Act, 1663 (26 & 27 Vict. c. 106), it appears that leases for 
charitable uses are authorised. As to leases under the Charitable Uses Act, 
1736 (9 Geo. 2, c. 36), replaced by the Mortmain and Charitable Uses Act, 1888 
(61 & 62 Vict c. 42), see Doe d. Wellard v. Hawlhofm (1818), 2 B. A Aid. 96: 
WehsttT V. Southey (1887), 36 Ch. D. 9. 

(/) 8 Edw. 7, c, 69. 

(, 9 ) Ibid., 8. 19 ; and see title Companies, Vol. V., p. 334. 

(A) Companias (Consolidation) Act 1908 (8 Edw. 7, c. 69), s. 16 (2). 
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property (i). Usnally express provision, authorising the taking of sect. 3. 
land on lease and the letting of the property of the company, is Capacity of 
made by the memorandum of association (&). Parties to 

make and 

Sub-Sect. 5.— Co-ou;»er«. take Leases 

780 . Wliere land belongs to two or more owners in joint tenancy, joint tcnanta 
all should join to create nn effective lease of the entirety. The 

lessee then holds the share of each owner under eacli separately, and 
holds the whole under all (1 ) ; and upon the death of any owner 
before the joint tenancy has been severed, the lessee holds the 
whole as tenant to the survivors {m). But each owner may deal 
with his share separately, and consequently can lease it, either to 
a stranger or to a co-owner (71), and such lease, although not 
made to commence till after the death of the lessor, will bind the 
surviving co-owners ( 0 ). 

781. In the case of a tenancy in common, a lease by all the Tenants in 
owners operates as a separate demise by each of his own undivided common am! 
share, and a confirmation by each of the demise of the co-owners* 

shares (p) ; or each may lease his own share to a stranger ( 7 ), or to 
another co-owner (r). Where, in a lease of the whole, the interests 
of the lessors in a covenant— such as a covenant to repair— are 

(fj A lease of the undertaking of the company may bo sanctioned as a term in 
a seneme of arrangomont mudo undor the Companies (Consolidation) Act, 1908 
(8 Eilw. 7, c. 69), B. 214 (/?e Dynevor, IhjJfryn, and Nmih Alley iJollicrm Co. 

(1879), 11 Ch. D. 605, C. A.). 

(/c) If the company takes promises which are the best that can bo got for 
its purposes, it is no objection to the validity of tho loose that the pn^miscs 
are too largo, and that pai-t will have to bo sublet {He J.uinlon and Cohninl Co., 

Horsey's Claim (ISC8), L. II. 5 Eq. 561, 562, n. (1)). Directors entering into an 
agroomont for a lease in Ihoir own names are personally liable v. Johnson 
(1864), 2 Ilem. & M. 118). If the company is dissolved without hnving assigned 
the lease, the term is dctciTnincd, and tho liability of sureties is also determined 
{llasiiugs Corporation v. iMUm, [19081 1 K. B. 378). 

(f) Doe d. Aslin v. 5am r«c/’ect( (1830 j, 1 B. & Ad. 135; spo Jardain v. Hirers 
(l(i05), Cro. Jac. 83; joint tenants are seised per viie et per tmt (Littleton’s 
Tenures, s. 288 ; Co. Litt. 186 a ; Hurray v. Hall (1840), 7 C. B. 441, 455, n.). 

For form of lease by joint tenants, see Encv'cloi'iedia of rorins and IVecedcnts, 

Vol. VIL, p. 658. 

(ni) Henstead's Cf/fic(1594), 6 Co. Ben. 10 a. 

(n) Cowper v. Fletcher (1865), 6 B. & S. 464. As to rent duo from iin 
occupying co-owner, see Hill v. Ilickin^ [1897] 2 Ch. 579. A lease of tln^ 
entirety by one co-owncr alTects only his own snare; see lieUinyham Ahop 
(1604), Cro. Jac. 62 ; Co. Litt. 186 a. 

(o) IVhitlock V. Horton (1G05), Cro. Jac. 91. 

(p) Thompson V. JJukewill (1865), 19 C. B. (n. b.) 713. 726; see Hautle v. 

WoUington (1607), Cro. Jac. 166 ; Durue v. Cambridge (1836), 1 Mood. & It. 539. 

A joint lease by co-parcencrs has the same eifect {Alt Hiner v. Hohinson (ICOO), 

Moore (k. b.), 682). For form of lease by tenants in common, see Eucych»pa)diu 
of Forms and Precedents, Vol. VIL, p. 659. 

(7) Co. Litt. 199 a. For a case where ench tenant in common leased the land 
to a different tenant, see Jacob v. Seward (1872), Ti. R. 5 II. L. 464. 

(r) See Leigh v. Hickeson (1884), 16 Q. B. D. 60, C. A. ; but mere occupation 
by one tenant in common does not create a tenancy under the othor tenants in 
common (see Bailey y. Hohson (1869), 39 L. J. (cii.) 270) ; nor does 'mere ocpu- 

S ation by a firm 01 premises belonging to one partner a tenancy under 

im {Re JVyrhe and Bryan, Ex parte Apphhy and Wyche (1872), 20 W. B. 411 ; 
compare Los d. Waithman v. IftVei (1816), 1 Stark. 181). 
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indivisible, they should join in suing on it(s). Each owner may 
bring ejectment for his share (0- 

782. Where land is settled, and two or more persons are entitled 
for life as tenants in common, or as joint tenants, they together 
constitute the tenant for life for the purpose of the Settled Land 
Act, 1882 (u), and they must therefore join in the exercise of the 
statutory power of leasing (a). Where an undivided share of land 
is subject to the settlement, the tenant for life can exercise the 
statutory power separately as to this share (&), or, subject to the 
statutory requirements, may concur with the owners of the other 
undivided shares in granting a lease (c). 

Scjb-Sect. 6 ,— Copyholders , 

783. A copyholder can grant a lease of his copyhold lands which 
will be valid against all the world except the lord (d), but it is not 
valid against the lord unless authorised by general or special 
custom, or by licence, and a lease not so authorised is a cause of 
forfeiture (c). By the general custom of the realm a copyholder 
can make a lease for one ye}ir(/); by a special custom of the 
manor he can make a lease for a longer period (p). Wiiere a pro- 

(«) Thotnp 60 n y. llakeivili (lS(>5), lU C. B. (n. 8.) 713, 72(5. Where the 
interonte are divisible, as in the covenant for payment of rent, they may either 
sno together, or each may sue for his share; see pp. 472, 473, post. On the death 
of one tho survivoie may sue for the whole ( Wallace y, M*Lnrcn (1828), 1 Man. & 
Ry. (k. ; and, ns to suing by a surviving trustee, see Wheatley y, Uoyd 

(1851), 7 Exch. 20; compare hrajel y, Simmons (1818), 2 Stark. 356 (use and 
occupation^. Similarly, assignees of the reversion who are tenants in common 
may join in suing and be jointly sued on the covenants {Womersky v. Dally 
(1857), 26 L. J. fEX.) 210); or may sue separately (Roberts v. Holland, [1893] 
1 Q. Jl. 665). But co-parceners cannot sue separately for rent (Derharms v. 
IIvTwood (1834), 10 Bing. 626), or in ejectment (Doe a,de Itutzen (Baron and 
Baroyess) v. Lewis (1836), 5 Ad. & El. 277 ; see Co. Litt, 163 b). As to severance 
of a joint tenancy in the leases, see Ooddard v. Lewis (1909), 101 L. T. 628. 

g Cutting v. Derby (1776), 2 Wm. BL 1077. 

) 45 & 46 Viet, 0. 38. 

(a) Ibid,, 8. 2 (6). Eor fonn of lense by tenant for life under Settled Land 
Acts, see Encyclopsodia of Foms and PrectMlents, Vol. VII., pp. 250 et $eq, 

(6) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s, 2 (10) (i.). And so, where 
one undivided share has passed out of the sottleinent, tho tenant for life of the 
other undivided share cau exercise his power separately (C(fO))€r v. Belsn/ (18901, 
47 W. 11. 443, C. A.), 

(0 Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 19. 

(d) Gootiwin v. Lonqhnrst (1596), Cro. Eliz. 535 ; Doe d. Tresidder v. Treaidder 
(1841), 1 Q. B. 416; Doc d. Itohinson v. Bousfield (1844), 6 Q. B. 492. The lord 
cannot lease waste land of tho manor unless he has obtained a title to it 
free from rights of the tenants of the manor by lawful approvement ; see 
title ("O.MMON8 AND RioiiTS OF COMMON, Vol. IV., p. 603 ; Loscellei v. Onslow 
(Lord) (1877), 2 Q. B. D. 433, 451. As to leases with the consent of three- 
fourths of the commoners under the Inclosure Act, 1773 (13 Geo. 3. c. 81), s. 15, 
see title Commons and Rights of Common, Vol. IV., p. 537. A custom for the 
lord to grant leasos of the waste without restriction is bad {Badger v. Ford 
(1819), 3 B. & Aid. 153). As to copyholds generally, see title Copvuolds, 
Vol. VIIL, pp. 1 et seq, 

{e) Jackman v. Htddesdon (1694), Cro. Eliz 351 ; Kensy y, Richardson (1599), 
Cro. Eli*. 728. See title Copyholds, Vol. VIIL, p. 47. 

(/) Meltoich V, Luier (1588), 4 Co. Rep. 26 a ; Frosel v. Welsh (1616), Cro. Jac. 
40A As to a provision tor a yearly tenancy ponding the licence, see Price v. 
Birc5 (184R 1 Dowl. (N.8.) 720; compare Lufkin v. Nunn (1805), 11 Ves. 170. 
(p) See Dos d. Rohinson v. supra, where the special custom waa to 
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posed lease is not warranted by general or special custom and the biot. s. 
^pyholder applies to the lord for a licence to grant it, the giving Capacity ot 
or refusing the licence is a matter wholly in the lord's discre- Parties to 
tion (/<)• M granted without licence, the lord may and 

waive the forfeiture (i), and if he is a limited owner, and does not take Leases, 
take advantage of the forfeiture during his life, the remainderman 
cannot, after his death, treat the lease as a ground of forfeiture {k ) ; 
nor can the heir of a lord who was entitled in fee simple (i). 

But a licence given by a limited owner not under a statutory 
or other power (wi) is effectual only during the continuance of his 
interest (u), and, if the term is in existence when that interest 
determines, the lease is a ground of forfeiture at the instance of the 
remainderman (o). A lease granted without licence is none the less 
a cause of forfeiture because it is to commence in futiiro, for it is at 
once an effective lease between the parties (p). 

784. A lease granted under a licence may be for a shorter Effector 
period than that authorised by the licence ( 5 ), but otherwise it must licence, 
conform to the terms of the licence(r). If the term is within the 
authorised period, the inclusion in the lease of a covenant for 
renewal beyond the period does not cause a forfeiture ; no estate 
beyond the authorised period is created, and the lessee has his 
remedy only on the covenant («). The lease need not be granted 
by the original licensee. By the custom of most manors the licence 
runs with the land, and the lease maybe made by tlie person taking 
the interest of the licensee by devolution on death, or by alienation 
in/cr vivos (/). 

lease for three years. The restriction imposed by the custom cannot be evaded 
by the grant of a succession of leases, each for a term within that allowed by 
the custom {Lutierel y. Westun (1612), Cro. Juc. 308 ; Mathews y. JVhetton 
(1631), Cro. Car. 233). 

{h) n. y. Hale (183S), 9 Ad. & El. 339, 341. 

(i) Doe d. Ilobinstm v. liuwjiell (1811), 6 Q. B. 492. 

(4;) Mtmtaguc's [Ladg) Case (1612), Cro. Jac. 301 ; see Doe d. Robinson y. Bous> 
fields sujira. 

(^ ICasf court v. Weeks (1608), 1 Salk. 186, on the grf>und that the granting 
of tne loaso was, like wasto, a personal wrong and did not descend. 

(m) As to ihe power of limited owners of manr)rs to grant liconcos to lease 
under statuto, or under express powers, see lilies CoPYUOLDS, Vol. YIIL, 
j). 62 ; Skttlements. 

fn) Petty v. Rvaiis ( 1011 ), 2 Brownl. 40. 

(o) Otherwise the licence would bo effective against the remainderman, since 
forfeiture is the only remedy, and the limited owner, by reason of the licence, 
cannot say there is a forfeiture. 

(p) East y. Harding (1690), Cro. Eliz. 498. For form of lease by copyholder 
without licence, see Encycloimlia of Forms and Precoiionts, Vol. VIL, p. 271. 

( 7 ) Goodwin y. Longhuret (15iiG), Cro. Eliz. 635. For form of loose by c<)py- 
holder with licence, sec Eucyclopmdia of Forms and Precedents, Vol. Vll., 
p. 270. 

(r) Jackson Neal (1696), Cro. Eliz. 395; but it is sufficient if it produces 
the same legal effect as if it wore in the terms of the licence; whore, for 
instance, a lease, though in terms granted for too long a porifwl, will necessarily 
determine within the period allowed by the licence {//addon v. Arrowsmith 
(1696), Cio. Eliz. 401 ; Worlmlue v, Denburg (1617), Cro. Jac. 430). 

(«) Fenny d. Eaatham y. ChiU (HH), 2 h£. dt S. 255; see Montague's {Lady) 

Case, sujyra; Rawslcfrae y. Bentley (1793), 4 Bro. C. 0. 415. As to enforcing the 
ooyenaut against a trustee, see Worley v. Frampton (1846), 6 Hare, 660. 

(f) Bee nhUton y. Peacock (1834), 3 My. 4 K. 325, 336. 
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The lease tekes effect as an interest at common law, and not as 
a copyhold interest (a) ; consequently the lessee may assign or 
underlet without obtaining any licence from the lord (ft ) ; and since 
the licence operates as a confirmation by the lord, the lessee is not 
affected by a forfeiture of the copyholder’s estate (c). 

Sub-Sect. l.-^Corjmaiions, 

785. A statutory corporation (d) has such power of granting or 
accepting leases as is expressly conferred upon it by its constitu- 
tion (c), or is implied from the nature of its objects. A corporation 
created otherwise than by statute has the same power of dealing with 
its property and contracting as an individual, and hence it may 
make and take leases except so far as the general power is restricted 
by its constitution or by statute (/). But since, in general, it has 
power to contract only under seal (g), the lease, whether by or to 
the corporation, must be under the common seal (/*), except where 
overriding considerations of convenience or expediency require 
that this rule should be relaxed (i). Although a lease by a 


(а) On this ^ound building leases of copyhold lands in Middlesex require 
re^stration (Kigge (John) on Registration, 87, noto (m)). 

\b) Johnson v. Smarf (1614), 1 Roll. Abr. 608, pi. 14. 

(c) ClarliB V. Arden (1856), 16 0. B. 227. 

((i) As to leases by and to particular corporatirins, soe titles Ecclesias 
TiCAL Law, Vol, XL, pp. 760, 704^ (ecclesiastical corporations); Locax 
OovEiiKMENT (county, district, and parit^h councils, municipal corporatious) 
as to lotting of parish lands to the poor, title Poor Law ; as to taking leases 
and lotting for the purpose of allotments and small hohlings, see titles AixoT- 
MENTs, \o\. I., pp. 366, 344 ; Small Holdings and Small Dwellings 
and for educational purposes, see title Education, Vol. XII., pp. 21 et 
As to corporations goiiorally, see title Corporations, Vol. VIII., pp. 299 et eeq, 

(f) In general, ’where power to lease is given by statute, the refiuirementii 
of the statute must be strictly complied with {Kent Const Rail. Co. v. London, 
Chatham and Dover Rail. Co. (1868), 3 Ch. App. 656) ; but a statutory power to 
soli may authorise the grant of a building lease with an option of purchase 
(ffc Female Orphan Asylum (1867), 15 W. li. 1056). 

(/) See Colchester Corporation v. Lowten (1813), 1 Ves. & B. 226, 244 ; title 
Corporations, Vol. VIII., pp. 356, 369, 375. Thus a coi-poration can take a 
husbandry lease for twenty-one years {Jesus Col If ye, Ovford v. Qihhs (1836). 
I Y. & C. (ex.1 145, 147). It was formerly suggested that a base for a long 
period might be subject to forfeiture under the Mortmain Acts (now the 
Mortmain and Charitable Uses Act, 1888 (61 & 52 Viet c. 42), Part I.); see 
Rowleey, ^fa8<m (1612), 2 Brownl. 192, 197; Coifon^a Case (1612), Qudb. 191, 
192 ; Hemming v. Drahazon (1660), 0. Bridg., ed. by Bannister, 1,7; but this 
seems not to be the case {Vigirsy. St. l^auVs {Dean and Chapter) (18'19), 14 Q. B, 
909, 919) ; ot any rate if the lease docs not exceed iiinety-niuo years HS Vin. 
Abr., tit. Mortmain, 485). As to leases to local authorities, see Mortmain 
and Charitable Uses Act Amendment Act, 1892 (65 & 56 Viet. o. 11). 

((/) Soe Ludlow Corjioration v. Charlton (1840), 6 M. & W. 815, 823; compare 
Smith V. Barrett and Clifford (1663), 1 Sid. 161, 162. 

(б) Finlay v. Bristol and ExrUr RaU. Co. (1852), 7 Exch. 409; see If . v. 
Cltipping- Norton {InhahitanU) (1S04), 5 East, 239, 242; and compare Cooeh v. 
Oo^man (1842), 2 Q. B. 580. Possibly a lease to a corporation, which is 
defective for want of the corporation seal, may be good in favour of its 
assignee [Fredyman v. Wodry (1606), Cro. Jac. 109, 110). It is sufficient if the 
corporation is described with substantial correctness {Lynne Regis Corporation' e 
Case (1612), 10 Co. Rep. 122b; Croydon Hospital v. FarUy (1816), 6 Taunt. 
467 ; R. V. Hauglley {InhaliianU) (1833), 4 B. & Ad. 650, 655; and see further 
as to bases by coi^orations, title Corporations, Vol. Vni., p. 376. 

((} The exception is allowed wherever the application of the rule would 
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corporation is not under seal, a lessee who has entered and paid 
rent under it is tenant from year to year and is bound by such of 
the terms of the lease as are applicable to a yearly tenancy (k) ; 
and a corporation may become liable for the use and occupation 

of land (0* 

Sub-Sect. S.—The Crown. 


Snr.S. 
Capacity of 
Parties to 
make and 
takeLeasea 


786. The letting of Crown lands is subject to the provisions Crown landa. 
of the Crown Lands Acts (m). Subject to conditions thereby 

! )rescribed, the Commissioners of Woods and Forests (») may 
ease for any term not exceeding thirty-one years, or in the case 
of building leases ninety-nine years (o). 


Sub-Sect. 9 . — Executors and Aihninistrators. 

787. Executors and administrators (;)) have an absolute power Execufors 
of disposition over leasehold property of the deceased, and, as a<imini8* 
incident to this power, they can grant underleases which are good 
at law(o). But this is an exceptional way of dealing with tlie 
assets, and the underlease will only be supported in equity if the 
granting of it was the best way of administering the estate (b). 


occasion great inconvenience, or tend to defeat the wry object for which the 
corporation was created {Church v. Imperiul Gas Liyhimul Colt Co, 0 

Ad. & El. 846, 8G1 ; Ludlow Coriwration v. Chari! on (1810), C hf. & W. 8ir>, 822); 
where, for instance, the granting of a le^o or licence is a continually rcciu'iing 
matter, and the transactions aro too insignificant for the uso of a SiMil {Wells v. 
Kiugston-upon-llull (1875), L. E. 10 0. P. 4U2, 409). Seo title CouroitATioxs, 
Vol. VIIL, p. 382. 

(/i) Wood V. Tale (1800), 2 Bos. & P. (n. n.) 247 ; Stafford Corporation v. Till 
(1827), 4 Bing. 75 ; Doc d, rvnviwjion v. Taiiiire (1848), 12 Q. B. 098; Ecclesias- 
tical Commissiotura v, Mcrral (18(io), L. E. 4 Exch. 162; but u tenancy of an 
incorporeal hereditament cannot bo thus created {It. v. North DuJJield 
{Inhabitants) (1814), 3 M. & y. 247). See uls(» lillo CoiiroiiATiONS, Vol. Vlil., 
p. 375. 

(0 Lowe V. London and North Western Hail. Co. (1862), 18 Q. B. 632 ; see title 
CoiiroiiATIONS, Vol. VIII., p. 384. As to enforcing performnneo of a contract 
with a coi’poration not under seal on the ground of part performance, poo (hook 
V. Sfaford Corporation (1871), 6 Ch. >\pp. 551, title.s CoiiroiiATiONS, Vol. Vlll., 
p. 385; Specific Peufoumance. If the contract Is made by an agent ho 
must be appointed under soul {Niddcrminstir (hnpvratiou v. Hardwick (1873), 
L. E. 9 Exch. 13, 18; Oxford Corporation v. Crow., [1803] 3 (.'h. 53.3; Athg 
Guardians v. Murphy ^ [189C] 1 I. E. 65). For form of Ica.so by borough 
corporation, see Encyclopnedin of Forms and Precedents, Vol, p. 442. 

(m) See title Constitutional Law, Vol. VIL, i)p. 147 et seg. ; as to leases of 
lands of the Duchy of Lancaster and Ducliy of Cornwall, and of land 
comprised in the private estates of the Crown, sec ihid.^ pp. 231 U seq.^ pp. 251 
ei stq., and pp. 273 et seq. 

(n) Seo title Constitutional Law, Vol. VIL, p. 122, note (r). 

(o) Crown Lands Act, 1829 (10 Geo. 4, c. 50), p-b. 22, 2.3. As to the enmlraent 
of such leases, see title Constitutional Law, Vol. VJI., pp. 171 d 238. 

(p) See title Executors and Administrators, Vol. XJ V., pp. 237. no^i (r), 
299. An administrator durante minore aiaie can gra?it leases wliich will be 
valid during the minority {Finch's (iSir Moyh) Case (1600), 6 Co. Bop. 63 a, 
67 b); as to his power of sale, seo He Cope, Cope v. Coj>e (1880), 16 Ch, D. 49; 
Re Thompson and il/’ir/f/wwa’ Contract, [1896] J I. E 356. 

(a) Bac. Abr., tit. ** Leases and Terms for Years” (I.), 7. 

(h) Oceantc Steam Navigation Co. v. Suiherltrry (1880), 16 Ch. D. 236, C. A. ; 
POO Middleton v. Dodswf 11 (1806), 13 Vcs. 266, 268 ; coini»aro Abating v. Keating 
(1835), L. dk O fsmp.yu^. 133, 136; Hotkeii f. MNamara {1836), h. 4 Cf. 
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Since real estate vesta in the ^rsonal representatives in the 
same manner as a chattel real, and is subject to administration in 
the first instance as if it were personal estate (c), a similar power of 
leasing is exercisable over real estate (d). 

Bat in neither case can the lease contain an option of purchase, 
since the personal representatives cannot bind themselves before 
band as to the terms of sale (e). 

An executor can make a lease before probate (/), but an adminis- 
trator only after the grant of letters of administration {g). Each 
of several executors or administrators can dispose of the entirety 
of leasehold property, and therefore a lease of such property by one 
is good (ft). 

Sub-Sect. 10. — Friendly Soeidtiw^ Induetrial Societieat and Trade Uniom, 

788. Registered friendly societies or branches, registered 
industrial societies, and trade unions have all various restricted 
powers of taking lands on lease and leasing land (t). 

Sub-Sbct. 11.— 

789. A lease made by an infant may, when he comes of age, 
be either avoided or confirmed (ft), and, if he dies before th^at 


temp. Plunk. 283. If the persons beneficially inteiested require a sale, a lease 
should not be granted {Orohan v. Drohan (1809), 1 Ball & B. 185). For form of 
assignment of IcaKO by executors or administrate, see Encyclopoedia of Forms 
and Precedents, Vol. V., p. 626. 

(c) Ijand Transfer Act, 1897 (GO & 61 Viet. o. 65), ss. 1, 2 ; this applies where 
the docoaHed died after 31st December, 1897 (f5id., ss. 1 (5), 25). 

(d) The nersonal representatives hold the real estate as trustees for the 
persons by law beneficially entitled thereto, and so fsr as not required for prior 
claims it is to be conveyed to them. Hence it must be possible to show that the 
lease is proper to be granted pending conveyance. 

(«) Oceanic Steam Navigation Co. v. Sutherberry (1880), 16 Ch. D. 236, 0. A. 

( /) Roe d. Bendall v. Summeraet (1770), 2 Wm. Bl, 692, 694 ; and see title 
Executors and Administrators, VoL XIY., p. 145 ; but if he dies before 
probate the will must be subsequently proved in order to validate the lease 
[Brazier v. Undeon (1836), 8 Sim. 67; Wauhfordv. llawA/ord (1703), 1 Salk. 
299, 308 ; Johneon v. Warwick (1856), 17 0. B. 516). An executor’s power of 
leasing ceases on his assenting to the devise or bi^uest in the will (Doe d. 
Save and Sele (Lord) v. Ony (1802), 3 East. 120). 

(a) See Wank/ord v. Wank/ord, supra, at p. 301. 

(h) Dt e d. Hayes v. Sturges (1816), 7 Taunt. 217, 222 ; see Jaeomb v. Harwood 

e H), 2 Yes. Sen. 265. 267; Simpson v. (181^, 1 Madd. 609, 616. 

also title Executors and Administrators, Yol. XIY., p. 235. 

(•) As to friendly societies, see title Friendly Societies, Yol. XY., p. 169 ; 
as to industrial societies, see title Industrial, Provident and Similar 
Societies, Yol. XYII., p. 20, and as to trade unions, see title Trade and 
Trade Unions. 

(ft) See cases cited in title Infants and Children, Yol. XYII., p. 99, 
note (5) ; Utl/wfiM ?. TaptreU (1892), 8T. L. B. 241 ; Co. Litt. 308 a ; see Kelsey's 
Com (1613), 1 Browni. 120; Nirth Western Rail. Co. v. M' Michael, Birkenhead, 
Lancashire and Cheshire Junction Rail. Co. v. Piicftrr (1850), 5 Exch. 114, 124. 
Similarly, if the lessor executes after he attains twenty -oite, but without having 
an opportunity of exercising bis adult judgment, a lease arranged while be 
was an infant, he is entitled to have it set aside v. Barwick (1812), 1 Yes. 
k B. 195; Aylward v. Kearney (1814), 2 Ball A B. 463, 478). But an infant 
over fifteen yeait of years, who is seised in fee of gavelkind land, can alien 
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event, bis heir-at law has the like option (/). If the lessee is in 
possession, avoidance of the lease must be by a distinct act which 
will intimate the fact of avoidance to the lessee, such as notice or 
entry, or demand of possession (m). If the lessor, after he has 
attained majority, accepts rent (n), or otherwise (n) recognises the 
lease as subsisting, he is taken to have confirmed it, and the lease is 
then valid as from its dale ( p) ; and, if he does not avoid it within 
a reasonable time after attaining majority, even though he was not 
aware of his right, the lease in effect is confirmed and he cannot 
avoid it(q). The lessee cannot repudiate the lease on the ground 
of the infancy of the lessor (r). 

It is provided («) that no action to charge any person upon any 
ratification after full age of any contract made during infancy, 
whether there shall or shall not be any new consideration for such 
ratification, can be sustained (/). Apparently this statutory pro- 
vision would prevent a lessor from being liable on any of the 
covenants on his part in a lease made by him during infancy and 
confirmed after full age(u), and since a lease is primarily a contract. 


the luiiii by feuilmont, and hence he can make a lease thuroof for life or lives; 
see title Infants and Children, Vol. XVIL, pp. 80. 81, note (r). 

(() Co. Lilt. 45 b. Put there is some authority that a lease which is not 
beneficial — as where it reserves no rent or a nominal rent— is absolutely void 
{IJumphreaton^B Case (1674), 2 Leon. 216; Lanev, Cowper (1575), Mooro (ic. u.), 
103, 105; Daylis v. Dineley (1815), 3 M. & S. 477,481); contra^ as to a lease 
made under the old practice in ejectment in order to try the title (llames v. 
Machin {circa 1C08), Noy, 130; Zouch d. Ahhot and HaUei v. Parsons (1765). 3 
PuiT. 1791 ; Shitor v. Urady (1863), 14 1. C. L. B. 61, 65) ; and also that a lease 
which is for the benefit of tfie infant cannot be avoided {Mmhlon d. Ihder v. White 
(1787), 2 Term Rep. 159, 161) ; but see Martin v. (1876), 4 Oh. ]). 428, per 
Jessel, M.II., at p. 431. If no rent is reserved the infant can avoid the leiiso 
before majority, since he loses his means of subsistence, nnd any pen on, suin^ 
as his next friend, can recover possession {iSlator v. Trimble (1861), 14 I. U. L. B. 
342, 357). 

(m) Slator v. Bratly, supra, at p. 66. The execution of a new lease to another 
person is not in itself sufficient {Slatnr v. Brady, supra, at p. 65 ; compare 
Inman v. Inman (1873), L. IL 15 £q. 260). 

(n) See title Infants and Children, Vol. XVIL, p. 99, note («?); SUdor t. 
Trimble, supra, at p. 352. If the lessor elects to avoid the lease ho cannot recover 
arrears of rent as rent, but he can recover them as dainaf^es in an action of 
trespass ; see Slator v. Trimble, supra, at p. 352. During his infancy, however, 
he can, apparently, sue for the rent (Smith v. Bowin (1669), 1 Mod. Bop. 25). 

(o) Anon. (158;y. 4 Leon. 4, pi. 15 (“God give you joy of it’*); Story v. 
Johnson (1837), 2 Y. & 0. (ex.) 686, 607. 

(p) Slator V. Trimble, eujtra, at p. 353 ; compare Doed. Miller v. (1797), 
2 Esp. 530 ; and see Smith v. Low (1739), 1 Atk. 489. 

(q) See Carter v. Silber, Carter v. Uasluck, [1892] 2 Ch. 278, 284, 288, 0. A. ; 
affirmed, Edwards v. Carter, [1893] A. 0. 360. If the lessor avoids the lease 
he is not bound to repay any fine wnich he has received, unless there was fraud 
on his port in mnting the lease; see Eeron v. Nicholas (1773), I De 0. & Sm. 
118. Tne doctrine of confirmation does not apply to a lease made by an a^nt 
for an infant, and a ratification after the infant has attained twenty-one does 
not validate the lease {Doe d. Thomas v. Roberts (1847), 16 M. & W. 778, 781). 

(r) Zouch d. Abbot and Halleiv, Parsons (1765), 3 Burr. 1794, 1806 ; Slator v. 
Brady, tupra, at p. 66 ; compare Forrester^e Case (1661), 1 Sid. 41, 42. 

(«) By the Infants Belief Act, 1874 (37 & 38 Vict c. 62). 

( t ) I Ud ., s. 2. See title Infants and Children, VoL XVIL, ly. 85. 

fu) The provision extends to contracts of ell kin ds {Coxhead v. JiuUis (1878)t 
1 0. P. D. 439). 
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it may be that the effect of the provision la to make the lease 
void altocether ; but probably, so far as the lease creates an estate 
in the laSd, it U outside the statute, so that the common law rule 
above stated still prevails, and the lease is only voidable (a). 

790 . A lease of lands of an infant can usually be granted under 
the Settled Land Acts, 1882-^1890(6). Where a person, who is in 
his own right seised of or entitled in possession to land, is an infant, 
then, for the purposes of these Acts, the land is settled land, and 
the infant is deemed tenant for life thereof (c). 

Where a tenant for life, or a person having the powers of a 
tenant for life under these Acts (</), is an infant, or where an infant 
would, if he were of full age, be a tenant for life, or have the 
powers of a tenant for life under the Acts, these powers may be 
exercised on his behalf by the trustees of the settlement (c), and, if 
there are none, by such person and in such manner as the court 
orders (/). 

Consequently, where the infant is entitled in foe simple, or is, 
or has the powers of, a tenant for life, or, if lie were of full age, 
would be or would have the power's of, a tenant for life, such 
leases of his lands ns are authorised by these Acts (6) can be 




If the lease wore oiio which might bo made by parol, a verbal confirmation 
raigOt operate as a grunt of a new lenso (soo Scyrthcote v. (1870), 4 

C. r. I). but otliorwise the confinnation, in order to tuko offcct as a 
grant, wouhl have to bo in a form to suit the statutory roquiromeuts as to the 
creation of tho lonso; see p. ii83, past. 

(h) 1882 (-15 & *10 Viet c. liH) ; 1884 (47 & 48 Viet. c. 18) ; 1887 (50 & 61 
Viet. c. a(») ; 1880 (52 & 53 Viet. c. 36) ; 1800 (53 & 54 Viet. c. 69). 

(f) Sottleil Lund Act, 1882 (-15 & 46 Viet. c. 38). s. 59, which applies where 
the infant is absolutely entitled in pos-scesion to land of any tomiro (see the 
gonerul definition of “land** in tho Iiitorpretution Act, 1889 (52 & 63 Viet, 
c. 63), 8. 3). In tho Settled Lund Acts “ land” includes incorporeal horedita- 
inonts and aL»o an undivided share in land (Settled Land Act, 1882 (45 & 46 
Viet, c, 38)8, 2 (10) (i.)). If the infant is entitled in fee simple, with an 
executory limitation over, ho has the powore of a tenant for life under ibid., 
s. 58 (1) (ii.), and tho statutory powers can bo exorcised on his bohalf under 
ibid., 8. 66 (//e Mariinn (1883). 24 Ch. D. 114 ; He Jamra Settled Eatatea (1884), 
32 W. II. 898). If he is only contingently entitled to the land, the Settled 
Ijond Acts do not apjdy (/?« lf<*rne'a Settled Estate (1888), 39 Ch. D. 84, C. A.) ; 
but recourse can bo had to the Settled Estates Act, 1877 (40 & 41 Viet. c. 18). 
As to infanta coneurroutly entitled where there is a trust for sale, see JU 
Powell, Ilf AlhtH'oy, Alla**'ny v, (Utkley, [1884] W. N. 67. 

(d) As to tho iKjr.soiis who have tho powere of a tenant for life, see Settled 
Land Act, 1882 ^45 & 40 Viet. c. 38) s. 68 (1), and title SErrr.EMENTS. 

(e) Settled Land Act, 1882 (45 & 46 Viet. o. 38), s. 60, tho elYect of which 
is to enable tho trustees of the settlement to act for tho infant generally in 
regard to tho exercise of the statutory powers, and hence they can give the 
consent required by ibid,, s. 56, to the exercise of a power of leasing contained 



( /*) Settled r^nd Act, 1882 (45 & 46 ^ ict. c. 38), s. 60. The application is 
made by the guanliati or next friend of the infant by summons jn chambers 
{ibid., s. 60; Settled liand Act llules, 1882, r. 2). The application »s«umes that 
there ore no trustees of the settlement, and it is not necessary for trustees to 
be appointed so os to enable notice to be given under iJbid., s. 45 (Re Dudleif't 
[CouHtm) VoHtruci (1887), 35 Ch. D. 338). 
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granted ; and the statutory powers of accepting surrenders and 
granting new leases con be exercised on his behalf ( 9 ). 

791. Where the interest of an infant is such that the powers of 
leasing conferred by the Settled Land Acts (/i) are not exercisable, 
application may be made to the court to sanction a lease under the 
Settled Estates Act, 1877 (i); and this Act applies, not only where 
there is a settled estate, but also where a person, in his own right 
seised of or entitled to land for an estate in fee simple, or for any 
leasehold interest at a rent, is an infant (j). Hence a lease can be 
sanctioned by the court where an infant is entitled contingently (fc). 

792. Testamentary (f) and statutory guardians (m) can make 
leases which will be effectual during the minority of the ward (n). 
After he has attained full age, they are voidable, but be can conffrm 
them by acceptance of rent or otherwise ( 0 ). 


{if) As to these powers of leasing:, see, further, title Settlements. 

(h) 1882 (45 & 46 Viet. c. 38 ; 1884 (47 & 48 Viet. c. 18) ; 1887 (50 & 51 Viet, 
c. 30) ; 1889 (52 & 53 Vict. c. 36) ; 1890 (53 & 54 Viet. c. 69). 

{%) 40 & 41 Vict. c. 18, which authorises h'ases in CL?rtjiin cases without 
the sanction of the court; in other cases with such sanction. As regards 
leases out of court, it is in practice superseded by the SoIIUhI Land Acts (see 
note (A), supra). As regards leases which can bo granted under it with the 
sanction of the court, see title Settlements. All powers given by the Settled 
Estates Act, 1877 (40 <& 41 Vict. c. 18), and all ap]dications to the court, 
and consents to end notiiicutions respecting such applications, may be 
executed, made, and given by, and all notices under it may be given to, 
guardians on behalf of infants; but where the infant is tenant in tail the 
special direction of the court must bo obtain(‘(l fur any application to the court, 
or consent to or notification respecting any such application (lAid., s. 49). 

(/) Conveyancing and Law of ]*roj>eity Act, 1881 (44 & 45 Vict. c, 41), s. 41. 
As to the expre-ssion ** land in this statute, see tAtV/., s. 2 (ii.). 

(/f) Liddell V, Liddell (1882), 31 W. R. 238; He Sjnv row's Settled Estate, 
[1892] 1 Ch. 412; and see title Im-’ants and Ciiildekn, Vol. XVII., n. 94. 
Leases of the land of an infant sfiisod in foe or in tail or, as to li-uscliulds, 
entitled absolutely, wero formerly sanctioned by the court uinlcr llio Infants’ 
Property Act, 1830 (1 1 Oeo. 4 & 1 Will. 4, c. 65), but this statute appears to bo 
obsolete ; for cases under it, see Re Evans (1835), 2 My. & J\. 318; Ex parts 
Letjh (1816), 15 Sim. 445; Anstejf v. //oA«o7i (1853), 1 Sin. & 0. 505; Us Clark 
(1866), I Ch. App. 292 ; Re Spenser's Khiates (1867), 37 L. J. (cii.) 18 ; Re Leteh- 
ford (1876), 2 Ch. D. 719; Re (iriffUhs {an Infant) (1885), 29 Ch. L. 248; and 
as to rectifying a lease granted under the statu t**, boo Scatf n v. Staniland 
(1862), 4 Oilf. 01. Por the practice, so© Seton, Judgments and Orders, 5th od., 
873-877 ; R. S. C., Onl. 65, r. 2 (9). 

U) See Stat. (1660) 12 Car. 2, c. 24. 

(m) That is, guardians appointed under the Guardianship of Infants Act, 
1886 (49 & 50 Vu t. c. 27). 

(n) Guardians in socage have this power dunng the guardianship, that is, till 
the ward attains fourteen {Wade v. Raltcr (1696), 1 Ld. Raym. 130, 131 ; Eyre 
V. ShafUhury {CounUss) (1723), 2 P. Wms. 102, 122; R, v. Oakley {Inhabitants) 
(1809), 10 East, 491 ; R, v. 4Suf/on(1835), 3 Ad. & El. 697, 613) ; and the guardians 
mentioned in the text, who are now the usual class of guardians, liavo the same 
powers 08 guardians in socage, the period of guardianship being extendoil to 
the ageof twenty -one Tears {lltddl v. Cim^iahU 0t>€4), Vaugh. 177, 179; Shaw 
V. Shaw (1788), Vern. & Scr. 607). A guardian by nature, or for nurture, can 
at most create a k*nancy at will {Piyot v. Oamish (16(K)), Cro. Eliz. 678, 734). 
A guardian appointed by the court cannot grant leases without the sanction of 
the court ; see R* v. Sutton, supra, at p. ^8 ; 1 Platt, Law of Leases, xvii. 
380). See title Infants and Guilduen, Vol. XVU., pp. 121 ef am. 

(o) Bac. Abr., tit. ** Leases and Terms for Years*' (I.), 9, 7^. 
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798 . A lease granted to an infant appears to be subject to the 
same considerations as a lease granted by an infant. At common 
law it is voidable hy the lessee on attaining inajority, and if he 
elects to avoid it, it is in strictness void ab initio so as to relieve 
the lessee from all liability under it (p ) ; but the lessee is liable for 
rent which accrued during the infancy in respect of actual occupa- 
tion (q), at any rate if the occupation can be treated as necessary 
for the infant (r). The avoidance should be by express notice («). 
The lessee will be taken to have confirmed the lease if he continues 
to occupy the premises, and does not give notice to avoid it within 
a reasonable time (/). In that case he became, under the former 
law, liable to satisfy all the obligations of the lease (a), including 
the payment of rent which accrued during his infancy (&). But (c) 
an infant lessee cannot by any confirmation of the lease on attaining 
his majority make himself liable on any of the covenants of the 
lease ; and the remedy of the lessor would be confined to re-entry 
for breach of covenant, if such right is conferred by the lease. 
Probably, however, the lessee, if he confirmed the lease, would be 
liable for the rent accruing both before and after his attaining full 
age, since the liability for rent arises under the reservation of rent 
as an incident of the estate, and not merely under the covenant (d). 

If the lessee, on attaining full age, avoids the lease, he cannot 
recover any moneys which he has paid under it (e), unless he has 
received no benefit (/). 

794 . Where an infant is entitled to a lease, the court may (g) 
order a surrender and an acceptance of a new lease for the term of 
the surrendered lease or otherwise (//). 

(») Boo Kefsey'B Case (1613), Cro. Joe. 320; Lemjirih'e v, Lange (1879), 12 
Ch. ]j. 675. The lessor can avoid the lease if the infant obtained it on the repre- 
sentation that he was of full age ; but this must be a complete avoidance of the 
transaction, and the lessor cannot at the same time recover for use and 
occupation {Lempriere v. Lauge, svpra); and see Lx parte Grace (1799), 1 
Bos. & P. 376. 

{a. Dtale v. Concannon (1870), 4 1. E. C. L. 323. 

(r) Boo title Infants and Children, VoL XVII., p. 98, note (A). 

(«) holmes V. lilogg (1817), 8 Taunt. 35. 

(<) See Carter v. Hilber, Carter v. haslurk, [1892] 2 Ch. 278, C. A. ; affirmed, 
sub worn. Edwards v. Carfer, [1893] A. C. 360 ; holmes v. Bloyg (1817), 8 Taunt 
35, 39; Dublin and Wicklow JtaiL Co. v. Hlavk (1852), 8 £xch. 181 ; compare 
Di»e d. Brumfield v. Smith (1788), 2 Term Rep. 436, 

(o) North nVsfem Rail, Co. v. M' Michael^ Birkenheadf Lancashire and Cheshire 
Jundiun Rail. Co. v. Pilcher (1850), 5Kzch. 114, 124 ; see Ketsey's Case, supra. 

(b) Mahon r. (TEarreU (1847), 10 L L. B. 527; Evelyn ▼. Chieheder (1765), 
9 Burr. 1717. 

(e) By virtue of the Infants Belief Act, 1874 (37 & 38 Yict. o. 62) ; see p. 349, 
ante. 

id) Bee p. 467, post. 

(«} hofmes V. n818),8 Taunt. 508; Valentini v. (7onaft(1689), 24 Q. B. D. 
166; see iri/ton v. Kearss (1800), Peake, Add. Cas. 196; Re Burrows, Ex parte 
Taylor M856], 6 De 0. M. & Q. 254, 0. A 

(/) Cerfte v. Overton (1833), 10 Bing. 252 ; Everett v. IfifAtfis (1674), 29 L. T. 
946; Hamilton v. raiiyAa»-.SAm*tti Eledrinii Engineering 0>., [1894] 9 Ch. 589. 

Under the Infanta* Properly Act, 1830 (11 Geo. 4 d; 1 Will. 4, o. 65), s. 12. 

(A) The statute appliee thoimh the infant ia only beneficiaUy entitled {Be 
QrtjfUhe (an In/ead) (1989), 29 ul D. 248} ; but, if he is put owner, it is doubtful 
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795. A contract made by a lunatic is not necessarily void, 

Primd facie it is binding, and tlie lunatic cannot avoid it unless it 
can be shown that the slate of his mind was known to the other t&keLeases 
party and that advantage was taken of it (/). Hence a lease made — 
by or to a lunatic is valid if the other party acted in good faith and 
not aware of the lunacy ; and a lease made by a lunatic in a 
lucid interval is valid, the burden of proof that it was so made 
being upon the lessee (k). 

Where a lunatic is entitled to property, provision for making 
leases, and, in the case of leasehold property, for surrendering it 
and accepting a new lease, is made by statute (0* 


Sub-Sect. 13.— A/(rrr/«t/ Jlomcn. 

796. Where a married woman is entitled to land in fee simple, ijcgai lepartte 
she is now, in the majority of cases, entitled for her separate use by 
virtue of the Married Women’s Properly Act, 1882 (w). This is so 
where she has been married on or after the lat January, 188300. 
and also where, though she was married before that date, her title 
to the land has accrued 8ince(o). She can thus dispose of the land 
as a feme sole (p), and, consequently, create leases of it in the same 
manner as if she were not under the disability of coverture (q). 

W’here land is vested in trustees on trusts under which a married Equitable 
woman is entitled in fee simple for her separate use without Bcp^rate 
restraint on anticipation, she has the same power of disposition in 
equity (r), and can create leases by deed unacknowledged («). The 


whether the Burrciidor and the acoeptance of tho now loaso can bocffoctod uiitlcr 
tho statute, even with the consent of tho co-owner {Iftiti/ v. IlmnjthreijB (1875), 
9 I. R. Eq. 332, 317). Tho apjilication is mado by tho infant, or by his giianliau 
or other person on his behalf. 

(f) Imperial Loan Co, v. t>tnue, [1892] 1 Q. B, 599, 0. A. ; Baxter v. Portsmouth 
[Karl) (1826), 5 B. & 0. 170 ; Browne v. JodtlrcU (1827), Mooil. & M. 105 ; Dane 
V. Kirku’alllViscovntene) (1838), 8 C. & 1*. 679 ; MolUm v. Camrtmr (1848), 2 Each. 
487, 603; affirmod (1819), 4 Exch. 17, Ex. Ch. ; Beavan v. Al' Donnell (1854), 9 
Exch. 309; 10 Exch. 184. 

(it) Creagh v. Blood (1815), 2 Jo. & Lat. 509, 520; and see, generally, title 
Lunatics and Peusons of Unsound Mind. For form of leaso by committee 
of lunatic, see Encycloj mdia of Fonns and Precodents, Vol. VII., p. 652. 

(1) See Lunacy Act, 1890 (53 & 64 Viet. c. 5); and title Lunatics and 
Persons of Unsound Mind. 

{m) 45 & 46 Viet. c. 75. As to manied womcirs property, see, generally, title 
Husband and Wife, VoI. XVI., p]). 321 et evg, 

(n) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 2. 

(o) Ibid,, s. 5 ; and soo title Husband and Wife, Vol. XVI., p. 34S. 

(;») Married Women’s Property Act, 1882 (45 & 40 ^’ict. c. 75), s. 1 ; Hone v 
Hope, [1892] 2 Ch. 336, 342; see Re CV/no, Mansfield v. Mansfield (1889), 41 
Ch. D. 12, a A. 

(7) See Re Drumwoud and Davits Contract, [1891] 1 Ch. 624, 531. 

iV) Taylor v. MtOfh (1865), 4 Do 0. J. & Sm. 597, 604 ; Pride v. Bull (1871), 
7 Ch. App. 64, 69. But in enforcing an apeement to giant a lease, the coutt 
could not formerly make a decree against the married woman in personam, tho 
contract not binding her personally; it only had jurisdiction oror the separate 
property, henoe it could not decree specific perfomumce against her {Francis v. 
WigzeU (1816), 1 Madd. 258. 261; Ayleti t. AfAtoa (1835), 1 My. A Or. 105). 

(i) Ade^ ▼. OanMe (1861), 12 L Ch. B. 102, 110, 0. JL 

H.L.— XTUl. * 



Leueiby 
married 
woman under 
a power. 


l^on-Mvaratc 

property. 

Btatutory 

powers. 

Fines and 
liecoverift 
det, 1833. 


Settled 
Kstates Act, 
1877. 


Limited 

interest. 


797. A power of leasing conferred upon a woman may be sn 
myress^ as to be exercisable only while she is sole (a), but otLr. 
’Wise it 18 exercisable by her without the consent of her husband (b) 
and without acknowledgment under the Fines and Recoveries Act’ 
1883(c), during coverture (d!); and this is so although the power 
was conferred upon her while she was unmarried (e), or during a 
previous marriage ( / ). 

798. Where land is vested in a married woman, not as her 
separate property, a lease of it may be granted for a term not 
exceeding her interest under the Fines and Recoveries Act, 
1838 (^). Under this Act she can by deed dispose of the land 
—and can, therefore, grant leases— as if she were a /erne sole; but, 
for the deed to be effectual, the husband must concur in it, and it 
must be separately acknowledged by her (ft). If she is seised in 
fee, and her husband is entitled to possession or to receipt of the 
rents and profits in her right, he can grant a lease under the 
Settled Estates Act, 1877 (i). But the lease must not include the 
principal mansion-house or the demesnes thereof, nor lands usually 
occupied therewith, and it must be subject to the requirements of 
the statute (k), 

799. Where a married woman is entitled to land for life or for 
other limited interest, then, whether she is entitled for her separate 


(0 Taylftr t. Mead<i (ISGd), 1 Do 0, J. & Sin. 697, 001; see Allen v. JT'allrer 
(1S7U), li. E. 5 Exch. 1S7. 

fa) Antrim (Marais) v. Buckingham {Duke) (1003), 1 Cas. in Ch. 17. 

(6) Sugden on Powers, 8th ed., 166. 

M 3 & 4 Will. 4, c. 74 ; see Farwell on Powers, 2nd ed., 117. 

(a) Travete {Lady) Case (1725-34), cited in Jlearle v. Qreenhank (1749), 3 
Atk. 696, 711; Dot d. IJlomfield v. Eyrt (1846), 3 0. B. 657, 678; affirmed 
(184S), 5 0. B. 713, 745. Ex. Ch. It is, apparently, not exercisable in favour 
of her husband {Doe d. Hartridge y. Qilherl (1843), 6 Q. B. 423). 

(c) Qihhont y, Moulton (1678), Cas. temp. Finch, 346. A provision that a 

S ower may be exercised ** notwithstanding covertui'o*' does not prevent the 
onee from exercising it while sole {Doe a. Smith v. Bird (1833), 6 B. & Ad. 
696, 712 ; and see title Pow'ers). 

(/) Burnet v, Mann (1748), 1 Ves. Sen. 156. 

W 3 & 4 Will. 4, c. 74. 

(i) Ihid.^ 8 . 77. A lease by a marriod woman who is tenant in tail must also 
bo made with the concurrence of her husband and by deed acknowledged {ibid., 
8 .^ 40), and must in other respects comply with the statutoiy provision as to 
disposition by tenants in hiil (see p. 360, poft). As to separate acknowledgment, 
SCO title HusBAxp AND WiFE. Vol. XVI., n. 3S1. 

{i) 40 ft 41 Viet c. 18. The lease will be valid against the husband and 
agamst his wife and all persons claiming through or under her (i74^, s. 47). 
rot form of stich a loaso, see Encydopiedia of Forms and Precedents, 
Vol VII. , p. 649. 

(A) See p. 366, ; oet. Where a marriod woman would, if not under disability, be 
ondra an obliipition to renew a lease, she may, by duration of the court, accept 
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nse or not| a lease can usual); be granted under the Settled Land Act, 
1882 ( 0 , subject to the requirements and restrictions of that and the 
otiier Settled Land Acts(m), Where a married woman, if she 
were not a married woman, would be a tenant for life, or would 
have the statuior; powers of a tenant for life, and is entitled, by 
statute or otherwise, for her separate use, then she, without her 
husband, has llie statutory powers of a tenant for life (n). Whore 
she is not entitled for her separate use, she and her husband 
together have the statutory powers of a tenant for life((>). A 
restraint on anticipation docs not prevent her from exercising the 
statutory powers ( ji), 

800 . Apart from statute, a married woman's lease of her non- 
separate frceliold property, if made by her alone, is void (q). If the 
husband concurs (r), or if he makes a lease alone (s), this is valid to 
the extent of the term during their joint lives (/), and if the husband 
survives and becomes entitled as tenant by the curtesy, it is valid 
to the same extent during such tenancy (a). On the death of the 
husband, the lease is void as against the wife and her heir-atdaw if 

a suiTonder and graut a now lease (InfantH* Property Act, (11 Goo. 4 & 
1 Will. 4, c. C/i), 8 . 16. 

m 45 & 46 Viet. c. 38. 

(771) 1884 (47 & 48 Yict. c. 18^; 1887 (50 A 61 Viet. o. 30); 1889 (62 & 53 
Viet. c. 30); 1890 (53 & 54 Vi< t/c. iiU). 

(w) Set tied Laud Act, 1882 (45 A 40 Viet c. 38), «. 61 ( 2 ). 

(ol /bid., 8 . 61 (3\ (4), (5). Tho provisions of the Settled Land Acts have 
rendered obsolete the power under tho Skdtiod Estates Act, 1877 (40 & 41 Viet, 
c. 18), 8 . 46, for a husband to grunt leasoa where his wife is entitled to a non- 
soparute limited interest; but in cuk».s not envored by tho Settled Loud Acts it 
may still bo necessary to have recourse to the power of the court to authorise 
leases under tho Sottlod Estates Act, 1877 (40 & 41 Viet. o. 18), h. 40. The 
married woman must be separately examined (t5/(/., ss. 60—62); and, if she is an 
infant, a guardian appointed under the Act d<K^s nut reprostmt her s«i as to make 
the separate examination unnecessary (72c lirwdu'txd'B iyettied /*J$tate» (1872), 
7 Ch. A]>p. 323), though under special circumstumes tho court may dispense 
with separate examination, where, for example, the proposotl lease is clearly 
beneficial and the examination would cause delay {Re I/alliday's Rctlled Eetaiu 
(1871), L. IL 12 Eq. 199; Re Thorue^e Settled EttnU: (1872), 20 W. R. 687), or 
the woman’s interest is remote {Re Dt Table*/ e {Lord) Settleii Eetatn (1863), 
U W. R. 936; and see Re MarehnlCe Settled JCeiatee (1872), L. R. 15 Kq. 66 ; 
Re Kilmorey*e [Earl] Settled Estates (1877), 26 W. R. 64) ; and separate examina- 
tion is not necessary where the married woman’s interest is her separate 
property under the Sfarried Woiiieu’s l*ropcrty Act. 1882 (46 A 46 Viet. c. 76) 
{Riddell V. Erringlon (1884), 26 Ch. D. 220; Re Robinson' e Settled Estate (1894), 
38 Sol. Jo. 325 ; compare Re Smith's Estate, Clements v. Ward (1887), 36 Ch. D. 
589, 696). As to separate examination, see also Settled Estates Act Orders, 
1878, rr. 13. 14. 

ip) Settled Und Act, 1882 (46 A 46 Viet. c. 38), s. 61 ( 6 ). 

( 9 ) Ooodriyht d. Carter v. Straphan (1774), 1 Cowp. 201, 203. 

(r) The wife may now execute by attorney (Conveyancing and Law of Pro- 
perty Act, 1881 (44 A 45 Viet. c. 41), s. 40). Formerly, if she executed by 
attorney, the lease was that of the husband alone [Oardintr y. Norrmu (1621), 
Cro. Jac. 617). 

(s) 2 Wms. Saund. 180 (ed. 1845), note (9). The lease operates only as 
re^i^ the husband ; consequently the reversion, and the right of distrf'ss 
incident to it, are in him {/larcourt v. Wywan (1849), 3 Exth. 817). 

(f) Rateman v. Allen (1595), Cro. Elis. 437; Wiscot'i Cam (1699), 2 Co. Rep. 
60 b, 61 b ; Toler v. Slater (1867), L. R. 3 Q. B. 42. 

(a) MUkr y. ManwariHy (1635), Crp. Car* 397* 
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not made by deed (b ) ; if made by deed it is voidable only (c), and 
it will become effective by acceptance of rent or other act of 
confirmation (d), or by her omitting to disafiBrm it and allowing the 
lessee to continue in possession (e), 

A married woman is equally unable to create a lease of her 
non-separate leasehold property by herself ; but her husband can 
lease it without her concurrence, and the lease will be valid 
against her even though she survives, and although made to 
commence after her husband’s death (/). 

801 . The disability of a married woman to contract formerly 
prevented her from taking a lease so as to be at once effectual. 
The husband might disaffirm it, though until he did so it vested in 
her (g); and after his death she or her representatives might avoid 
it (h). But now (i) she can take a lease and render herself liable, 
to the extent of her present or future separate estate, on the 
covenants (k). 


Sub-Sect. H,-^3lort(jagorB and Mortgagees, 

802 . A mortgagor of land, while in possession, has, subject to 
certain requirements (/), statutory (m) power as against every incum- 
brancer to make (1) an agricultural or occupation lease for any 

(h) WaUai V. Heath (159U), Cro. Eliz. 650 ; Parry v. IJindle fl809\ 2 Taunt. 
180, 181 (as to looses by husband and wife) ; Harry v. Thomas (1689), Cro. Eliz. 
216 (us to leusos by husband alone) ; see Turneif v. Sturges (1653), Dyer, 91 a. 

(c) Smallman v, Aghorow (IQUi), Cro. Jac. 417; see Butler and Baker's Case 
(1691), 3 Co. Hep. 26 a, 28 a. 

(d) Jordan v, Wiket (1613), Cro. Jac. 332 ; Greenwood v. Tyher (1620), Cro. 
Jac. 663 ; Doe d. Collins v. \v idler (17981, 7 Toiin Hep. 478. 

it) Toler V. Slater (1867), L. R. 3 Q. B. 42, 46. 

(/) Anon, (1592), Poph. 4 ; Qruie v. Locrofi (1692), Cro. Eliz. 287 ; Herhin ▼. 
Chard f 1696), PopL 96 ; 8. 0., sub mm, Harbin v. Barton, Moore (k. d.), 395. 
Formerly, if the husband reserved the rent to himself it went after nis death to 
his personal representatives (/iff(u:fon s. Heath (1618), Poph. 146) ; but now the 
rent gijes to the person entitled to the reversion on the lease, and consequently 
goes to the wife or her representatives (Conveyancing and Law of Property Act, 
1881 (44 & 46 Yict. c. 41), a. 10b It is not clear whether the lease must be 
actually granted by the husbana ; possibly a contract to grant it is sufficient, 
since this creates an interest in equity {Steed y, Cragh (1723), 9 Mod. Bep. 43 ; 
jl>rttC6 V. Denison (1801), 6 Yes. 386). As to the grant by the husband of part 
of the land, see Sgm's Case (1684), Ui'o. Eliz. 33. 

(p) Oo. Litt. 3 a ; Bwaine y, Holman (1616), Hob. 203, 204. 

iK) Co. Litt. 3 a. 

(t) Having regard to the Married Women^s Property Acts, 1882 (45 & 46 
Viet. e. 76), and 1893 (66 & 67 Yict c. 63). 

(A*) Where a marrieu woman is entitled to leaseholds, a surrender of the lease 
and acceptance of a new lease may be ordered by the court under the Infants* 
Property Act, 1830 (11 Qeo. 4 & 1 W*ilL 4, c. 66), a 12 ; see p. 362, ante; but 
this statute is practically obsolete. For form of lease to a married women, see 
Encydopsedia of Forms and Frocodonts, YoL YIL, p. 661. 

(f) Conveyancing and law of Property Act, 1881 (44 & 45 Viet c. 41), s. 16 
(l)f (^} : Me title Mobtoaoe. The statutory provisions apply, as far as cir- 
oonistanGee admit to any letting, and to an agreement whether in writing or 
not for leasiue or letting (Conveyancing and Law of Property Act 1881 (44 ft 
45 Yict 0 . 41), a. 18 (17)}, and they do not prevent the conferring by the 
mortgage deed of an express power of leasing {ibid, s. IS (14) ). As to the effect 
ai a lease by the mortgagor under t5uf., a 18, see ll’tVsoa v. (^teen's Club, [1891} 


(m) For note (m) see next page. 
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term not exceeding twenty-ono years (ii); and (2) a building lease 
for any term not exceeding ninety-nine years. A mortgagee of land, 
while in possession, has the like power as against all prior incum- 
brancers, if any, and as against the mortgagor (o). But the power 
is exercisable only if and so far as a contrary intention is not 
expressed by the mortgagor and mortgagee in the mortgage deed, 
or otherwise in writing (p). A contract to make or accept such a 
lease may be enforced by or against every person on whom the 
lease, if granted, would bo binding (q). 

803 . A lease by the mortgagor, not made under the statutory 
power, is binding on the mortgagee it made before the mortgage (r) ; 
if made after the mortgage, it is valid by way of estoppel as 
between the mortgagor and the lessee (jf), but it is void as against 
the mortgagee (0* In the latter case the lessee docs not become 
tenant under the mortgagee unless an agreement for a tenancy, 
express or implied, is entered into between them (a). For this 
purpose notice given to the lessee by the mortgagee is not 
Buflicient (b), even though followed by continued occupation by the 
lessee (c). There must be payment of rent to the mortgagee, which 
usually creates a tenancy from year to year, or other evidence of a 
new tenancy (d). 


3 Cli. 522. Tho lease must not bo of the mortgaged pruporiy and other pro- 
at a siuglo rent {Kinff y. [1909] I K. B. 637). It may contain a 
power for tho lessee to deteiiuino tho lease within the term ; and it is not iuvuli- 
dated because it contains an option for the losses to take a new lease at tho 
end of tho term, thongli the loseoo could not require the mortgagor to CTont a 
renewed lease unless the louse was at the time a proper one to to granted under 
the statute {Mi.). The mortgagee, on going into possession, becomes entitled 
to the benefits of the lease os if he had toen a porty to it {Municipal Permanent 
Investment Uuildiny Societi/ T. Smith M888), 22 U. 15. D. 70, 0. A.). 

(m) Under the Conveyancing and Law of Property Act, 1881 (44 & 45 Viet 
c. 41), 8. 18. 

(n) A lease of a mansion-house may include sporting rights over tho whole 
of the estate {IJrawn v. f'e/o, [1900] 1 Q. 15. 340). 

i o) Conveyancing and Law of Proxierty Act, 1881 (44 &45 Viet a 41), s. 18 (2). 
p) 18 03). 

q) Ibid.,8. 18(12). 

r) Mosb V. GaUimort (1779), 1 Doug, (K. B.) 279. 

$) Alchorne y. G(/mme (1824), 2 Bing. 54 ; Doe d. Dowue {^Viscount) v. Thnmp- 
•on, Downe {Vtsc^tunt) v. Th>mpson {l^il), 0 Q. B. 1037; Cuthhertaon v. Irving 
( ISOO). 6 11. & N. 135, 139, Kx. Ch. ; Ilurtcup A Co. v. Bell (1883), Cab. & El. 19. 

(f) Keech d. Hams v. Hall (1778), 1 Doug. (k. b.) 21 ; Pojte v. Bigge (1829), 9 
15. G. 245, 253; Lowe v. Telford (187C), I App. Cos. 414, 425. But tto lessee 
is entitled to redeem (Vora v, Turnfr (1888), 39 Ch. D. 45C, C. A.); and a 
mortgagee who purchases tlie equity of redemption may be bound by tho lease 
{Smith V. PhilUm (1837), 1 Keen, 094) ; or the loose may be establlsbod against 
tho mortgagee by nis conduct {Lgeaghi v. Calliuan (1831), Uayes, 141). 

(«) Evane v. Elliot (1838), 9 Ad. & El. 342; iJoed. Prior v. Ongley (1850), 10 
C. B. 25 ; see Doe d. Whitaler v. Ilalce (1831), 7 Bing. 322. 

{b) Evans v. Elliot, supra ; compare Jliner v. Waltert (1809), 20 L. T. 326. 
fej Towereon v. Jackeon, [1891] 2 Q. B. 484, 0. A. 

(J) Doed. Prior v. Ongleg^ supra \ Brow v. Surrey (1840), 1 Man. & 0. 117, 
120. A tenancy from year to year between mortgagee and lessee arising 
from payment of rent does not import the terms of the louse made by the 
mortgagor unless such is in fact agreed expressly or by implicution between 
the moi-tgagee and lessee {Oakley v. Monck (1866), L. B. 1 Exch. 159, Ex. Ch. ; 
Keith T. Qaneia {II.) A Co., Lid., [1904] 1 Ch. 774, 0. A.). The new tenancy 
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Biot. s. ^ lease b; the mortgagee, not made under the Btatutory power, 
Capacity ol ib not binding on the mortgagor after redemption (c). Conse- 
Parties to quently, where the lease is not made under the statute, nor 
make and under an express power of leasing, both mortgagor and mortgagee 
taie^ases. gjjQujd concur to grant it (f). 
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804. A lease granted by a receiver appointed by the court is good 
by estoppel as between the receiver and the tenant {g\ and similarly 
an attornment to the receiver by the person in possession creates 
a tenancy under the receiver by estoppel. The attornment does 
not enure for the benefit of the owner of the legal estate, hut 
gives the legal powers of a landlord to the receiver (h). The lease 
is also binding on the persons beneficially interested if it is for a 
term not exceeding three years, since such a lease can be created 
at the discretion of the receiver (i), but a lease for a longer period 
requires the sanction of the court (j). In order to pass the legal 
estate in the term (/c), the legal owner must be a party to the lease, 
and in practice, where a receiver is in possession, the court directs 
the lease to be made by the legal owner or by the person in whom 
a statutory or conventional power of leasing is vested (Z). 


Sub-Sect. 15.— Settled Land. 


(i.) Learn by LimiUd Owners. 


Tenants for 
life : 


({.) Settled 
Land Acts, 
1882-1890. 


805. A lease can be granted by a tenant for life under the pro- 
visions of the Settled Land Acts, 1882 — 1890 (m). The pow’or of 


gots rid of tho morigagor’e lca.<«e (Johnson v. Jones (1830), 9 Ad. & El. 809; 
Cvrhtit V. Vlowden (1884), 2a Ch. D. 1)78, 0. A. ; Vnderkay v. Read (1887), 20 
Q. 15. D. 209, C. A.). 

(e) FrunUiuslii v. Rail (1664), 33 Boav. 660; unloss, perhaps, ^rhore the 
granting of it was urgent (Ilunyerfcrd v. Clay (1722), 9 Mod. Rep. I). 

(/) Tho lease operates tnen a.^ a domiso by tho mortgageo and conUnnation 
by the mortgagor (IM d. Harney v. Adams (1832), 2 Cr. & J. 232; compare 
Smith V. rocklintjion (1831), 1 Cr. & J. 445). Tho lease should treat the mort- 
gagee 08 tho actual lessor (see Welh v. Russell (1789), 3 Toim Rep. 393 ; 
Saunders v. Merrywcalher (1866), 3 II. & C. 902). As to leases under tho Settled 
Land Acts, where tho mortgagor is tenant for life, see Settled Land Act, 1882 
(•16 A 46 Viet. c. 38), s. 60 (3) ; nnd, as to a lease of the mansion -liouse under 
Settled Land Act, 1890 (63 & 64 Yict. c. 69), s. 10, compare Re Sebright's Settled 
EsUxUs (1886). 33 Ch. D. 429, C. A. 

(g) Dancer v. Hastings (1826), 4 Bing. 2. As to receivers generally, see title 
Eeceiveus. 

(h) Evans V. Mathias (1867), 7 E. A B. 690. ^rhere tho premises are 
already subject to a lease the mere appointment of the receiver, without 
attornment, constitutes him the " landlord *’ for the purpose of the Landlord 
and Tenant Act, 1709 (8 Ann. c. 18), s. 1 (Cox v. IJariter, [1910] 1 Ch. 480, 
0, A.). 1^0 title Execution, Vol. XIV., p. 53. 

(i) Shuff ?. JftJdaway (1863), Danielles Chancery Practice, 7th ed., 1443. 
Formerly, it seems, a receiver could not let even for one >ear without the 
sanction of the court (IVynne v. Newborough (Lord) (1790), 1 Ves. 161). 

(j) Morris v. Elme (1790), I Yes. 139; see NeaU v. Reeding (1744), 3 Swan 
804, n. 

(k) /.e.. the true legal estate as distinguished from a legal estate V>y estoppel. 

U) Shuff V. lloldaway, supra; see UMins v. Houe'l (1818), 3 Madd. 469. 

(m) See note (h), p. 361, ante. As to the persons having the powers of a tenant 

for life, see Settled Land Act, 1882 (46 & 46 Yict c. 38), s. 68 ; and as to settle- 
menti by way of tnist for sale, see ibid., s. 63 ; Settled Laud Act. 1884 
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leasing extends to the settled land, or any part thereof (n), or any 
easement, right or privilege of any kind ovor or in relation to tbo 
same, and the lease may be for any purpose whatever, whether 
bvolvingw'asteornot, and for the following terms : — (i.) In the case 
of a building lease, ninety-nine years; (ii.) in the case of a mining 
lease, sixty years ; and (iii.) in the case of any other lease, twenty- 
one years (o). The lease must be granted with due regard to the 
interests of all parties under the settlement (/)), and must conform 
to the requirements of the statutes ( 7 ). 

A lease may also be granted by a tenant for life under the Settled 
Estates Act. 1877 (/), or under an express power contained in the 
settlement under whicli the life estate arises (s). A lease not so autho- 
rised granted by a tenant for life is valid only during his life {/). 

(47 & 48 Viet. c. 18), s. 7 ; Re DiinielVs Settlnl Esfaftitt [1^04] 3 Cli. 50.3); and 
title Settlkmems. Tor form of lease by tenant for life under the Settled 
Land Acts, boo Encycloiwdia of Forms and Prccodoiils, Vol. VII., pp. 250, 041. 

.[n) The principal luaiision houso, and the park and lands usually occupied 
therewith, c.annot bo loaBcd without the consent of the trustees or un order of 
the court (St‘ttlod Laud Act, 181H) (53 & ."id Viet. c. 00), s. 10); see Sntkrrhnd 
{Dowafftr I)urhe$s) v. Saiherhml (/)h/*c), [180,3] 3 Ch. 100 ; compare, as to sale, 
lie Aileshirye {Marqitin) SctlleU [1802] 1 Ch. 500, 0. A. ; affirmed 

tub vorn, Jirnce Henry) v, Aihabuni (.l/f/rf/ww), [KSO'i] A. 0. 35»}. 

( 0 ) Settled J^irnd Act, 1SS2 (I .5 & 40 Viet. c. 38), s. 0. As to huilding ]onso.s 
(including repairing and improving leases, seo *5id., a 2 (10) (iii.)) soo i5id,, 
BS. 8, 10, 10; lie Dan cTs Settlol Hata tea, supra. A build in" loa^o or agi“eo- 

iiu'nt may Ik) grautoil with un option of purchase (Scdtleu r<aiul Act, 1889 

(.V2 5.3 Viet, c, 30), s. 2). A.s to mining leases, see Settled Land Act, 1882 

(45 & 40 Viet. c. 38), ss. 9—1 1, 17 ; nud title Minks, Mineuals, AND QUAUUIES, 

(p) Settled Jjand Act, 18S2 (45 & 40 Viet. c. 38), s. 53 ; see Sutherland 
[Ihnvaycr Dnrhm) v. Sutherland (Ihtlce), supra; Chandler v. liradley, (1807] 
1 Ch. 315; Mitldlmas v. Stevens^ [1001] 1 Cii. 574 ; He IJundman anil llVror*# 
Contrail, [1002] 1 Ch. 500, C. A 

[ij) Settled liSind Act, 1882 (45 & 40 Viet. c. 3S), s. 7. As to the effect on a 
sale of the le.i.sc, where the bo.st rent Iia.s not bc*en rohorved, see fie /landman and 
Wilcox's Contract, supra. As to lea'»es for workmen’s dwellings, w»o Housing 
of the Working CUsHf*s Act, 1800 (53 A 54 Viet. c. 70), r. 74; Settled L.ana 
Act, 1800 (53 A' 54 Viet, c. GO), h. 18; and title riruuc IIkaltu AND Local 
Admimstkai ION. As to small hoMings, see Small Holdings and Allolmonls 
Act, 1908 (8 Edw. 7, c. 3G). • 40; and title Smal:. Holdinos and Small 
Dwei.linos. As to agricubiirnl holdings, see Agricultural Holdings Act, 1908 
(8 Edw. 7, c 28), 8. 30 ; and title A(ii:ic;rLTUUE, Vol. I., pp. 237 et seq. As to 
noticeto the tiiisN'Os of tin*seUloincnt for the purposes of the SmUIimI l^ind Acts, 
see Settled Uiiid Act, 1882 (45 A G Viet. c. .38), s. 45 ; Settled J^Jind Act, 1884 
(47 & 48 Viet. c. 18), 8. 5; Wheehnrviht v. WaVier (18S3), 23 Ch. 1). 752; Jlutien 
V. Itusi^ell (18S8), 38 Ch. D. 334; Mttyridye v. C/app, [1892J 3 Ch. 382, 0. A, 
As to relaxation of the etatutory requirements in the case of Ioiisch not 
exceeding twenty-one years, see Suttl^ Land Act, 1890 (.73 & 51 Viet. c. 09), 
s. 7 ; and generally as Uj the (Kjwer of leasing under the Settled Land Acts, see, 
further, title Settlements. 

(r) 40 * 41 Viet. c. 18, s. 46 ; see title Settleme,vt.s. The lease must be in 
accordance with the statutory requiiemorits, which include the provl'^ion that it 
shall not be made without impeachment of waste ; hcnco a clause exempting 
the le.s 8 C 0 from liability for fair wear and b^ar and dam igo by terniic.'^t must not 
be insetted [Dades v. Davies (1888), 38 Ch. I). 409). A temant for life cannot 
lease to himself .'ind others { fhyce v. Cdhroohe, [1903] 1 ('h. 8.36). 

{$) See p. 301. /nwf, and titles Powers ; Settlements. 

(0 V. II'i>r/irtn (1614). 1 Urownl. 22; see Jle Smyth, a runatr. Ex parte 
Sm>/1h (IHIS). I Swan. 337 ; Symons v. Symons and Powell (1821), Madd. k 0. 
2<i7. Put the lease subsists for his Life, notwithstanding tho dotormiuation of hia 
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SrcT. 8. On his decease it is absolutely void (tt). But it the remainder. 
Capacity of man allows the tenant to continue in possession, and stands 
Parties to |,y while the tenant expends money on the property, he may 
make and bound to grant him a new lease (c) ; and merely allowing a 
take Leaaes. jg^rly tenant to continue in possession for a substantial time is 
a recognition of his tenancy and entitles him to notice to quit (a). 

Tenanta in 806. A tenant in tail 1ms the powers of a tenant for life (b) under 
the Settled Land Acts (r) and the Settled Estates Act, 1877 (d). 

He can also create a lease under the general power of disposition 
conferred by the Fines and Recoveries Act, 1833 (e), the lease 
in such a case being subject to the requirements of that statute; 
that is, if there is a protector of the settlement, his consent is 
necessary to make the lease elTectual against persons entitled after the 
estate tail (/); the lease must be by deed (/;) ; and, unless it is for 
a term not exceeding twenty-one years to commence from the date of 
the lease, or from a time not exceeding twelve months from such 
date, and the rent is a rack-rent, or not less than five-sixths of a 
rack-rent, it must be enrolled in the Enrolment Department of the 
Central OHice within six months after execution (/i). 

A lease by a tenant in tail, made neither under one of the above- 
mentioned statutes nor under an express power, is void as regards 

estate by sarreiwlcr, or even, it lias Iwen said, by forfeiture {Suiton^a {Marahal) Case 
(1701), 1 2 M(kI. Pop 557). As to covenants for renewal entered into by a limited 
owner, SCO Mavurtim v. UlvmkU (17S9), 2 Pidg. Pari. Pep. 1111 ; Hifjtfina v. Itooae 
(1821), 3 Bli. 1 12, II. Ji. ; Itr^reton v. Ttiohty (I 85 S), 8 I. C. L. R. liio, Ex. Ch. 

(a) Ikit d. Siwp^ton v. /iit/c/fcr (1778), I Doug. (K. B.)50; Kite d. J&rthin v, 
Trard(17S9), 1 Ily. Ill, 98; Koe n. Potter v. Anher (1796), 1 Jlos. & P, 631. 
Hence the remaindoruinn cannot confirm the lease [James d. Aulrey v. Jeukina 
(1768), Ilnllcr, Law of Nisi Priu.s, 7th ed. 90; Jenkins d. Yate v. Church 
(1770), 2 Cowp. 482; Doe d. Simpson v. Jiutcher^ supra; Lufij'ord v. Barber 
(1780), 1 Term Pep. 90; Doe d, JolHfjfty, Syhoum (1798), 2 Ksp. 077); though 
the rocoi]>t of rent will constitute a yearly tenancy under the remainderman 
(see Doe d. Maiiin v. IfaW^ (1797), 7 Term Bep. 83) ; and the tenancy will 
commence from the day and be on tlio terms of the original deiniso, so far as 
applicable to a yearly tenancy [Iloe d. Jordan v. Ward, supra) \ but to have 
this effect the rent must be suitaldeto a tenancy from year to year (see Reynolds 
V. Reynolds (1848), 12 I. l’>i. K. 172) ; the receipt of a nominal sum as “chief 
rent” will not sufOco [Smith v. Widlake (1877), 3 C. P. I). 10, 0. A.; compare 
Jeyon v. (1805), L. U. I U. P. 9, os to infant remainderraaii). 

(r) See Slilrs v. Vowjrr (17491. 3 Atk. 092 ; IlartlcasUe v. Shafto (1793), 

1 Anst. 184; 7>ann v. Spurrier (1802), 7 Yes. 231, 230; Rilling v. Armitage 
(1805), 12 Vos. 78, 85; and compare Bowes y, East Londm Water-works (1818), 
3 Mndd. 376, 384 ; 0*Fay v. liwke (1868), 8 I. Ch. B. 51 1. 

(а) Doe d. Cates v. Smneri ilU (1820), 6 B. & C. 120, 132 ; 0*AV/e v. P 
(1^0), 8 L. B. Ir. 184, C. A. ; and the acceptance of a lessee by the remainder- 
man will impni-t into the now tenancy a covenant by the lessee to repaii 
(Morrogh v. Allryue (1873). 7 I. B. Eq. 487). 

(б) Settled I.nnd Act, 1882 (45 & 46 Yict. c. 38), s. 58 (1) (L). 

(f) See note (5), p. 351, ante, 

\d) 40 & 41 Viet. c. 18, s. 40, which confers the powers on a person entitled in 
possession “ for an estate for any life, or for a term of years determinable with 
any life or lives, or for any gicator estate." 

(e) 3 & 4 AVill. 4, c. 74. s. 15. 

(/) Hid., s. 34 ; as to who is “protector of tho sstUeinent," sot ibid., ■. 22, 
and title Ssitlsmsnis. 

(o) Ibid., a. 40. 

(A) Ibid., 0 . 41 ; tet B. S. 0., Oxd. 61, r. 9. 
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persons entitled after the estate tail (t) ; but as against the issue 
m tail it is voidable only (A*), and may be either expressly or im- Capacity of 
plieilly confirmed by the heir in tail (*/). Parties to 

make and 

(ii.) Leases under Powers. take Leasea 


807. Leases of settled land may also be granted under express Bxpreti 
powers of leasing vested in trustees or other i>ersons A lease 
granted under a power of leasing contained in a settlement or will trustee eta 
must conform strictly to the terms of the power; otherwise, if 
granted by trustees, it will be bad in e(|uity as a breach of trust, 
notwithstanding that it may be valid at law by reason of a sufiiciont 
legal estate in the trustees (71) ; if granted by a tenant for life it 
will be void as against those entitled in remainder (0) ; but if granted 
by a tenant in tail it will, as against the issue, be voidable only (p). 

As between the parties to the lease, it is in any case good by way 
of estoppel (q). Under a power to lease “ to any person or persons ** 
a lease may be granted to a limited company (/•). Under a power 
to grant building leases, the lease must impose an obligation to build ; 
hence a mere repairing lease is not justified by the power (/f). If 

f) Co. Litt. 45 b; Andrew v. /Vam (1805), 1 l3o8. & P. (n. li.) 158. 

1^) Co. Litt. 45 b ; Bedford's {Kurl) Case (1580), 7 Co. Kop. 8 a. 

7) For instance, by acceptance of rent {Slilts v. Cowjut (1749), 3 Atk. 002, 

393; Due d. Southouse v. c/cwA-tiw (1829), 5 Bin^. 409, 470; see />oed. J*hiHips 
V. ItuUimjs (1847), 4 C. B. 188) ; and as to spocitlc porformanee of an agrt^oniont 
for a lease not umdo in accordance with a Ktututoiy power where the remainder- 
man has accepted rent, see Ofhtrn v. Marlborough {bake) (1800), M L. T. 789. 

(m) There is some authority that, in the alwenco of a power of leasing, the 
tmstops may make a h*at>o which is reasonable and which is in accordance witli 
the fair manageinent of the estute (/!.-(/. v, (>«;#'« (1805), 10 Ves. 555, 500; 

Middleton v. /W«w// (1801)), 13 Ves. 200,208); and a lease for ten years has 
been held to be proper (A'oy/or v. (1830), 1 Burs. & M. 501); but this 

last ca«e has been in effect overruled (A’c Shaw's Trusts (1871), L, K. 12 ISq. 

124); SCO Wood v. Patieson (1817), 10 lk‘UT. 541 (mining louse); and a trustee 
cannot safely do more than let from year to year {Fitzpatrick v. Waring (1882), 

11 L. IL Ir. 35, C. A. ; Be North, (iarUm v. Camherlaud, [1909) 1 Ch. 025 (louse 
of brickfield) ) ; as to renewal of lease's by trustees, see BtUrxnger v. Btwjrave 
(1847), 1 Do 0. & Sm. 03 ; llndges v. JJtagrave (1854), 18 Beav. 404. Tnisteos 
for sale cannot in general grant a lease {Fvuus y. Jackson (1830), 8 Sim. 217} ; 
and see title Tkusts and Trusi eks. 

(n) Bowes v. East London n cr/cr-uv^Ar/* (1818), 3 Madd. 375, 883 ; comf>oro/>c€ 
d. Shrewsbury {Earl) y. Wilson (1822), 5 11. & Aid. 303 ; Doe d. Egremont {Lord) 
y. J fellings (1842), 0 Jur. 821 ; and os to leases under a statutory power, see 
Poarse y. Morrice (1834), 2 Ad. & El. 84. 

(o) Doe d. PuUemy y. Cawn (Lady) ( 1794), 5 Tenn Rep. 507. Consequently the 
lease cannot be confirmed by acceptance of rout by the remaindorman or other- 

see p. 360, ante. 

(p) See supra. 

Iq) Yeltowly y. Gower (1855), 11 Each. 274. A tenant for life who agrees to 
grant a lease for a term in excess of the power is bound to carry out his agree- 
ment to the extent of his own interest (compare Bgmt v. ArUm (1722), 1 Bru. 

Pari. Cas. 180 ; Dgas y. Crui^ 0^^)* 2 Jo. & Lat. 4(X)) with compensation 
{Leslie y. Cromme'in (1867), 2 1. li. Eq. 134). But the remaiiidermun cannot 
nave specific performance of the agreement : see Bicketts v. Bell (1847), 1 DeG. 

& Sm. 335. As to an infant remainderman, see Bmmmtll v. C/arermy (1722), 

3 Swan. 01*0. 

(f) Be JeffcoeVs Trusts (1882), 51 L. J. (cn.) 507. 

Is ) Jones d. Cowper v. Vemey (1739), WUles, 109 ; Hidldt to MarUn (1883), 24 
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the power requires that the lessee shall not be made dispunishable 
for waste, the lease must not contain a covenant by the lessor to 
repair (0. 

808 . Under a power to lease lands usually demised, lands 
wljich have been previously demised, altliough not together, may 
be included in the same lease (a); but not lands which have not 
been leased for a considerable period, such as twenty years (b). A 
direction that the usual rents shall be reserved has the same effect, 
and prohibits a lease of property which has not been previously 
let (c). A power to lease land or any part thereof authorises leases 
only of the corporeal substance of the land, and hence it does not 
permit a lease of part of the land with an easement over the rest (d). 
If the power does not mention mines, a lease may be made of 
open mines, but not of unopened mines ; if the power mentions 
mines generally, and there are any open mines on the land, then 
these only can be leased ; but if there are no open mines a lease 
may be made of unopened mines (e). 

809 . The term created by the lease may be less than the period 
authorised by the power (/); if it exceeds this period it is good to 
the extent of the period, but void as to the excess ((j) ; and a lease 
for the specified period— as twenty-one years — may be made deter- 
minable at the option of either lessor or lessee within the period (/<). 


Gh. D. 624. Hut a repairing lease noocl not specify particular repairs or a par- 
ticular sum to be speut in repairs ; it is sufficient that it contains the usual 
covenants to repair and to yield up in repair {Easton v. I*rait (1863), 2 H. & 0. 
670, Ex. Oh.}; Trascoii v. DUimond Hock Boring Co, (1882), 20 Ch. D. 251, 
0. A.). 

(t) Ycllowhj V. Gower (1855), 11 Exch. 274. But a provision for the lessee to pull 
down and I'obuild does not permit ** waste ** for this purpose ( Doe d. Egremont ( Earl) 
V. Stephens (1844), 6 Q. B. 208; Morris v. lihydidefed Cotlicrg Cb. (1858), 3 H. & 
N. 885, Ex. Ch.) ; as to a clause permitting waste where the power is unlimited, 
see Muskerry v. Chiunery (1835), L. & G. temp, Sugd. 185,228; Sheehy v. 
Muskerry {Lord) (1830), 7 Cl. & Fin. 1, H. L. ; Sheehy v. Muskerry (Lord) (1848), 
1 H. L. Cos. 576. As to a direction that ** usual covenants ” shall be insertea, 

\ Medwin V. Sandhani (1789), 3 Swan. 685; and p. 388, post. 

Doe d. Egremont {Earl) v. StephenSt snjra. 

(6) Sugden on Powers, 8thed., 72S; see Co. Lilt. 44 b. But trustees can- 
not include in one lease properties belonging to different trusts {Tolson v. 
Bhiard (1877), 5 Ch. T), 19, C. A.). 

(c) Pomery v. rartington (1790), 3 Term Hop. 665 ; Doe d. BarUett v. Rendle 
(1814). 8 M. & S. 99. 

(d) Dayrell v. Hoare (1840), 12 Ad. & El. 350 ; see Brown v. Pefo, [1900] 1 
Q. B. 346. 


(e) Clrggi. Piwefawd (1866), L. R. 2 Eq, 160; Be Daskerville, BaskerviVt v. 
Baskendiief [1910] 2 Ch. 329 ; compare Be Darker, JVallis v. Barker (1903), 88 
L. T. 685; see title Mines, Minerals, and Quauuies. 

(/) Isherwood v. Oldknow (1815), 3 M. S. 382. 

(J) Alexanders, Alexander (1755). 2 Ves. Sen. 640, 844; Camphell y, Leach 
(1776), 2 Amb. 740. A power to lease for a term not exceeding twenty-one years 
or three lives authorises either a chattel interest or a freehold interest, and which- 
ever interest is created must be within its proper limit Hence a lease for 
ninety-nine years determinable on throe lives is bad. since it is a chattel interest 
sad is in excess of the twenty-one years {Boe d. Brune v. Prileaux (1808), 10 
East, 158). 

(4) Edufards y, MBlhank (1859), 4 Drew. 606. This was doubted in Lowe y. 
Bwi/t (1814), 2 BaU ft B. 629, 536 ; and see Muskerry y. Chinnery (1835), L. ft Q. 
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If no TOriod is specified, the intention of the settlor in this respect 
mast be gathered from all the relevant provisions of the instru- 
ment (i). The term must begin and the lease take effect in 
possession at once (.7), unless a lease to commence in future is 
expressly or impliedly authorised by the power (k), liut an agree- 
ment for a new lease may be made before the determination of the 
old one(0. 

810. The power frequently requires that the lease shall bo “ at the 
best rent (ly/)-** This precludes any fine being taken ; for any advan- 
tage obtained by the lessor over his successors is decisive that ho has 
not obtained the best rent (n). But the donee of the power need 
not accept the highest rent offered. He must have regard to other 
considerations which would influence a prudent owner, such as the 
solvency and eligibility of the proposing tenant (0). If, however, a 
tenant for life is empo'worod to grant such lease ns he thinks proper, 
it appears to be no objection that ho exercises the power so as to get 
a benefit for himself at the expense of tho estato (p). 

811. In favour of a purchaser for value equity will relieve 
against the defective execution of a power, though not against ils 


temp, Sugd. 185, 229 ; Afadernf v. Vhinuetfi (1835), L. & 0. i^ip. Pluijk. 182 ; 
Hhechy v. Mu$k€rry { (isaO), 7 Cl. & Fin. 1, II. L. 

(t) Viciftn V. Jeyon (18(58), L. K. .3 11. L. 2S5, whore tho pr)wor was hold to be 
nstricted to mining leases for the life of the tenant for lifo ; conipnro Shcchy r. 
MHikitry {Lard) (1848). 1 U. L. Cos. 676, 693. 

(f) SiiMex {Counfesi*) ?. (1582), Cro. Kliz. 6; FHziritHanC$ Case (1604), 

6 Co. Rep. 32 a, 33 a ; Shecomh y. Ilawkina (1613), Cro. JfHj. .318 ; lhw($y, hast 
London JVater-warks (18I8\ 3 MmM, 375 ; Jfoe d. Allan v. (\ilirrt (1802), 2 Bust, 
376 ; BoeDite d. Mount v. Hvlmis (1785), 4 Dong. (k. ii.) 306. For this piirf)oiie 
pf)g 8088 ion includes receipt of rents {Goodlitle d. Claryes v. I'unucan (i781), 2 
I)ou«:. (k. B.) 566), 

(/»•) Suprden on Powers, 8th ed., 753. A covenant f«>r renewal may bo inserted, 
but it will imt bo elToctivc unless at tho time of ronewal the conditions of the 
new lease as to rent and olhoiwiso are projKw for a louse under the power (Dyas 
y. Cruise (1845), 2 Jo. & Lat. 400, 486 ; O'as Lvjhi and <U.he Cv, y. Towst (i887), 
36 Ch. D. 519 see Uarr^eti v. Yieldimj (1805), 2 tfeh. Ii4»f. 549, 559). 

(/) ^hanmmy. Ihadsireet (1803), 1 Sch & Lcf. 52; Uowtll y. l)ew (1842), 1 
Y & C. Ch. Cas. :J*15. 

(m) See FMard v. Uandaff {Lord) (1810), 1 Dali & B. 241. 

(n) Montyoniery v. Vharteris {Karl of \Vemys%)^ Ducclnifh {l)uhc)y, Montyomery 
{Qurensberry I^tses) (1817), 6 Dow, 293, 344, 11. L. Ilio loose is not necessarily 
Void because it includes land held under a difTcrent title and roservos a single 
rent {Muskerry y, Chinnery (1835), D. & 0. temp, Sugd. 185, 230; but see Utes 
(1. I'erkitu v. I'lMip (1810), Winht. 09). 

{o) Doe d. Lawton y. Radrhfie (1808), 10 Fast, 278; Dyas y. Cruise^ supra, 
at p. 482. Where a lease was granto(l in consideration of the rent and also of 
a covenant by the lessor to execute improvements, it seems to hove been con- 
sidered that this was evidence that the liest rent was not reserved (f5c d. 
Brrkeley [Karl) v. York {Archidihop) (180.5), 6 Ea^t, 86), but this is only an 
element 1^> be taken into considcnition ; whether the best rent is reserved Lh a 
question of fact, and the covenant putting iinprovomcnts on the tenant may be 
a proper means of securing an ade({uuic rent (see Shannon v. Dradstreti, supra, 
at p. 72). 

[p) Mostyn v. Lancaster, Taylor v. Mostyn (1883), 23 Ch. D. 683, C. A. (where 
the tenant for life, under a pow(^r to grant such mining loose as he should think 
proper, granted a lease at a pe()}>croorn rent by way of mortgage to feeuxe a 
sum of money advanced to bunself); compare Mutkerry v. Qhimitry (1836), 
L. A Q. fcmp. Eagd. 186, at p. 226. 


Sect. 8. 
Capacity of 
Parties to 
make and 
take Leases. 


Rent and 
tines. 


Validation 
of defeoLive 
leases : 



864 


Landlord and Tenant. 


Sior. 8. 
Capacity of 
Parties to 
make and 
take Leases. 

(I.) Inequilj. 


(ii.) By 
sUtute. 

Leofics Act, 
1649. 


non-execution (j). For this purpose a lessee is a purchaser for 
value OO- Consequently, where a lease is void at law through 
failure to comply with a mere formality required by the power, 
equity will relieve against the defect and will enforce the granting 
of a valid lease (s). Upon the same principle a contract by a 
tenant for life to grant a lease under a power may be enforced after 
his death against tlie remainderman (t) or may be properly carried 
out by trustees (a). 

812. In addition to the above general doctrine of equity, 
statutory provision is made for validating leases where there has 
been a deviation from the terms of tlie power. Under the Leases 
Act, 1849 (/O, if the lease has been made in intended exercise 
of the power (c), and has been made bond fide and the lessee has 
entered under it 00, it is to be considered in equity as a contract 
for a grant at the request of the lessee, or his representatives or 
assigns, of a valid lease to the same effect as the invalid lease, witii 
any variation necessary for compliance with the terms of the power ; 
hut the lessee is not entitled to a variation, if the reversioners are 
willing to confirm the lense without vnrialion fr). On the other 

( 9 ) Shannon v. Ilrathircet (180:{), 1 Sch. & Lef. 52, 02 ; compare Ellard v. 
Llandaff {Lord) (ISKi], 1 ]{ull & B. 241. As to oxecutiun nnd attestation, it is 
sufficient that if tlio Icnso is hy deed attested by two witnesses, notwithstanding 
Uiat further or other formalities are required by the terms of the power (Law 
of Proiiorty Amondmi'iit Act, 1859 (22 & 23 Viet. c. 36), s. 12); and see title 
rowEKS. Equity will not relieve against the defective execution of a power 
which is oviginidly in its nature legal, such as a statutory power {Datlingion 
{Karl) V. rnlitney (Wib), 1 Cowp. 200, 207). 

a CamphiU V. I.cach (1775), 2 Amb. 740, 748; Long v. Hanhin (1822), 
en on Powers, 8 th od., 8t»5, H. L., per Abbott, C.J., at p. 900; lit Kingi 
Leasehold Estates, Ex parte East of Loudon Hail, Co. (1873), L. R. 1 C Eq. 621, 
625 ; Shejtheard v. Bvetham (1877), 0 Ch. D. 697 (as to premium) ; compare 
Donnelly. Church (1842), 4 I. ICq. li. 630 ; but perhaps a lessee at a rack-rent is 
not entitled to the inteipositiou of equity unless he has expended money on the 
estate or there are other special circumstances which would make it unjust to 
deprive him of the lease; see Bugdon on Powers, Bth od., 607. 

(s) Doe d. Collins v. Weller (1798), 7 Term Rep. 478, 480; Clark ▼. Smith 
(1842), 9 Cl. & Fin. 126, 141, 11. L. But where a necessary consent has not 
been obtained, tbe court will not enforce an agreement for a lease under the 
power {Laivrenson v. Dntler (1802), 1 Sch. & I/ 3 f. 13). 

(f) Shannon v. Dradstreet, su}>Ta; Doinll\. Dew (1842), 1 Y. & 0. Ch. Cas. 345 . 
It IB assumed that the contract was binding on the tenant for Mte (Morgan v. 
Milman (1863), 3 l)e O. M. A Q. 24 ; Kmnan v. Murphy (1879), 6 L. R. Ir. 108 ; 
(1880), 8 L. R. Ir. 286, C. A.). An equitable CTound for enforcing it, such as 
pait performance, is not available against Uie remainderman {Shannon v. 
Dradstredf stij<ra, at p. 72; fic*o JUcre v. Sutton (1817), 3 Mor. 237; Lowry y. 
Dufferin (Lcrt/) (1839), 1 1. Eq. R. 281 ; Morgan v. Milmon, supra, at p. 33 ), 
unless he has brought himself within the equity by lying by while the part 
pcifoiinnnce was continued after the death of the tenant for IBe {SiiUs y. 
Qmrj>er (1749), 3 Atk. 092). 
fa) Davis v. J/ur/ord (188£j. 22 Ch. D. 128. 

{hj 12 & 13 Viet. 0 . 20 . Ino Act docs not apply to leases by ecclesiastica] 
oorporations or to leases of cliarity pro|>erty {ibid., s. 7 ). 

(r) If the lease cannot take effect except under the power, it is deemed to be 
grant»^ in the intended exercise of the power, although the power is not referred 
to (f/'tW., s. 6 ). Tbe lease must not have been made by a stranger to the power 
(Rt North London Hail, Co., City Dranch, Ex parte Coojter (1806), 2 Drew. « Sm 
812, 320). 

ii) MofeU T. Oough (Lord) (1878), 1 L. R. Ir. 331, C. A. 

M liMMs Act, 1849 (12 & 13 Vust 0 . 26), a. 2. The Act doM act aasict e 
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Hand, if the reversioner washes to confirm the lease, the lessee is Bsct. 8. 
bound to accept such confirmation (/). Consequently the lessee is Capacity of 
entitled to have either a confirmation of the invalid lease, or a lease Parties to 
varied so as to conform with the power, but which form the lease 
shall take is at the option of the reversioner. The Leases Act, takeLeasesi 
1849 (g), further provides for the case of a lease granted in the Leases Act, 
intended exercise of a power (/<), where the lessor is not at the t850, 
time capable of granting it, but subsequently becomes capable. 

The lease becomes valid as soon as he becomes thus capable of 
granting it (i). 


(iii.) Leases under Authority of the. Court 

813 . Where a lease cannot be granted out of court under a riGfisetundbr 
power in the settlement or a statutory power, it may usually be ft«^hority of 
granted, with the authority of the court, under the Settled Estates 
Act, 1877 (A). The court, if it deems it proper, and consistont 
with a due regard for the interests of all parlies entitled under the 
settlement, may authorise leases of any settled estates, or of any 
rights or privileges over or affecting any settled estates, for any 
purpose whatever, wliether involving waste or not, for t(3rins not 
exceeding, for agricultural or occupation leases, twenty-one years in 
England and thirty-live years in Ireland; for a mining lease or 
lease of easements, forty years ; for a rejiairing lease, sixty years ; 
and for a building lease, ninety-nine years ; but, except as to 
agricultural leases, leases for longer terms may be directed, where 
this is in accordance with the usual custom of the district and 
beneficial to the inheritance (/). The court cannot authorise a 
lease where an application to Pniiiament for the same purpose has 
been rejected on its merits (m) ; nor a lease in excess of one which 


loose which is of a dilTereiit nature from that authorisod by t)io power ( //affeff to 
Martin (1883), 24 Ch. D. G24), or where the louse is iii Uio form intended by the 
parties Liyhi and Coke Co. v. I'owse 0887), 3.) Ch. D. 539); nor does it 
enable matters of substance to l)o cured {fir New* U and NevilCs Contract, [HK)0] 
1 Ch. 90, 94 (overruled, on another point, lie Uladutone, OlcuUUme v. OlaUetone, 
[1900] 2 Ch. 101, C. A.) ) ; nor does it enable a lease which ia invalid, because 
part of the premises cannot be demised, to bo turned into a valid lease without 
this part {Sutherland {I/owager Ducheas) v. Sitthfrlaud {Dtde), [1893] 3 Ch. 109, 
194; Ifrown v. Veto, [191M)] 1 Q, B, 310, 355; allirmed, [1900] 2 Q. B. 653, 
C. A.; King v. JUrd, [1909] 1 K. B. 837. 

(/) licases Act, 1850 (13 & 14 Viet. o. 17), s. 3. The confirmation may 1» 
by memorandum or note in writing, signed by each of the parties or their 
agents. The effect is to validate the louse ah inilio {ibid.). The confinnution 
may also be by mere acceptance of rent, provided a receipt, memorandum, or 
note in writing confirming the lease is signed by the person accepting the rent 
or his agent {ibid., e. 2) [lie North Ixmdon JiaU. Co., City Branch, Kx varte 
Coojer (1804), 34 L. J. (cii.) 373, 378). The Ijcases Act, 1850 (13 & 14 Viet, 
c. 17), repealed the Leases Act, 1849 (12 & 13 Viet o. 26), a. 3, under which 
acceptance cd rent was not a confirmation of the lease. 

1 g) 12 & 13 Viet c. 26. 

A) See note (c), p. 304, ante. 

i) Leases Act, 1849 (12 & 13 Viet c. 20), a 4. 

k) 40 A 41 Viet. c. 18. 

{1} Ibid., 8. 4 ; and sec ibid., and ss. 5—15, 40, 48, M to further statutory 
powers and requirements ; as to procedure, see ibid,, ss. 23—31, 41. 

(m) Ibid., e. 32. 
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aiiglit have been authorised in and by the settlement by the 
iettlor (n). 

Si’B-SecT. 16 . — VnieersificB and Colleges. 


814. Leases of lands of the universities of Oxford, Cambridge, 
and Durham, and of the colleges in those universities, and of the 
colleges of Winchester and Eton, are granted under the Universities 
and College Estates Act, 1898 (o), which applies to these corporations 
the powers conferred on a tenant for life by the Settled Land Acts (p) . 
For the purposes of leasing, any of these universities or colleges {q) 
mny exercise any of such powers; but the power of granting 
building leases with an option of purchase (r) must not be exercised 
without the consent of the Board of Agriculture and Fisheries, and 
capital money payable on the exercise of any such option is to be 
paid to the Board («). In adapting the Settled Land Acts (p) to the 
case of universities and colleges, references to a university or college 
and to land belonging to a university or college are to be substituted 
for references to a tenant for life and settled land ; and the Board 
is to be substituted for the trustees of the settlement and the 
court (0* 


Part II.— Agreements for Leases. 

Sect. l.~T)istiuction heturen Lease aiul Agreement for Lease. 

815. An instrument by which the conditions of a contract of 
letting are finally ascertained, and which is intended to vest the 
riglit of exclusive possession in the lessee — either at once, if the 
term is to commence immediately, or at a future date, if the term 
is to commence subsequently — is a lease ; it is said to operate by way 
of actual demise, and when the lessee has entered under it the 
relation of landlord and tenant is fully created. An instrument 
which only binds tlie parties, the one to create and the other to 
accept a lease hereafter, is an agreement for a lease, and although 
the intending lessee enters, the legal relation of lundlord and tenant 

SeUle<l EsUtoH Act, 1877 (40 & 41 Viet. c. IS), s. 39; and as to such 
leases, 806 , further, title SETTi.EMKSTa. 

(<0 61 & 62 Viet. c. o»i ; this repeals the provisions as to leasing contained 
in the earlier Uiii\er.sities and L'oIIogo Estates Acts, 1858—1883 (21 & 22 
Viet V. 44 ; 23 itfc 24 Viet, c. 59 ; 43 & 44 Viet. c. 46) ; and see title Education, 
Vol. XII., p. 93. 

(;>) For these Acts, sec note (/»), p. 351, a?/fc. For the statutory powers of a 
tenant for life, see pp, 358, 359, antr. 

{<i) Universities and College Estates Act. 1S98 (01 & 62 Viet. c. 55), s. 7 ; FeO' 
also Universities and College Estates Act, 1858 (21 & 22 Viet. c. 44). prcsmihle. 

fr) See note (e) p. 359, €inU, 

UniversiUee and OollejW Estates Act, 1898 (61 & 62 Viet. c. 55), s. 1.. 
Jhia., Sched. I., Part L, specifically applies to universities and colleges certain 
portions of the Settled Land Acts, 1882—1890 (see note (A), p.351,anfc), which^ 
include the sections relevant to i>owers of leasing. 

(i) Universities and Collef^ Estates Act, 1898 (61 & 62 Viet. c. 65), ScheJ. I.,. 
Part 11. As to Eton and AVincbester Colleges, see also tbe Public ^h>x>ls Act, 
1868 (31 & 32 VicL c. 118), a 24; Public Sk;hof)ls (Eton College I^perty) Act. 
U73 (36 & 37 Viet a 62} ; and see title Educaxiok, Tot XXL, pp. 77, 78. 
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is not created 00 unless ho also pays rent, in xshich case he becomes 
tenant from year to year, upon the terms of the agreement so far 
as applicable to a yearly tenancy (w). If, however, a question of 
the legal rights and liabilities of the parties arises in a court which 
has jurisdiction to order specific performance («) of the agreement, 
and if the agreement is one of which specific performance will be 
ordered, then the parties are treated as having the same rights and 
as being subject to the same liabilities as if the lease had been 
granted ; consequently the lessor is entitled to distrain, and the 
lessee, on the other hand, is entitled to hold for the agreed term {h). 

816 . An instrument is usually construed as a lease if it con- 
tains words of present demise (c); and although it is called an 


(m) Thus, apart from the doctrine of Tfa/sA v. Lonsdak (1882), 21 Ch. D. 0, 
C. A. (seo note (6), in/ra\ tho landlord cannot distmin {thmk v. hunter (1822), 
5 B. & Aid. 322}; and aoo title DismEss, Yol. XL, p. 121. 

{w) Mann v. Zwfjoy (1820), By. & M. 355 ; Richarthon v. (1831), 1 

Ad. & El. 52. As to what tonns are npplicablo to a yoaily tenancy, roo p. 441, 
imt Such a tenancy is dctoi-minable ^ six imontns* notice ; soo Maryan d. 
Dowding v. HmeU (1810), 3 Taunt. 65. foms of apfioomont for a loose, see 
Encyclopa?dia of Forms and Precedents, Vol. VIT., pp. 1C3 d teq. 

(а) See title SrEoiric PEiirouMANCE. 

(б) Walah v. LonsJaltt supra; Lowther v. Heaver (1889), 41 Ch. D. 248, 264, 
0. A.; see AUhusen v. Uroaliny (1884), 26 Ch. IX 559 ; m Mauyhan^ Et parts 
Monkhouse (1885), 14 Q. B. D. 956; Crump v. Temple (1890), 7 T. L. 11. 120. 
Covonaiits will run with the reversion notwithstanding that there is no lease 
under seal [Manchsier Rmvery Co. v. Coimbs, [1901] 2 Ch. 608, 613); and see 
note (#), p. 5iS6, post. If tho lessor ro ontors under an order of tho court, ho eoasos 
to bo entitled to the benefit of tho doctrine {^furgatrm/d v. Old SilksUme etc. Coal 
and Iron Co., Ex parts Charlcsworth (1895), 44 \y. H. 198). Tho doctrino does 
not apply where tho question arises in a court not having jurisdiction to order 
specilic pcrfoi-manco of the agroemont; thus, if tho value of tho property 
(see Angel v. Jay, [1911] 1 K, B. 607 ; title County Oourtb, Vol. VIII., p. 444) 
exceeds £500, tho agreement cannot bo treated as a lease in procoodings m the 
county court [t\^Ur v. 75 eras [1892] 2 Q. B. 255, (’, A. ; hut boo Judicaturo 
Act, 1873 (36 & 37 Viet, c. 66), ss. 89, 90 ; Judicature Act, 1884 (47 & 48 Viet 
c. 61], 8. 18). Nor does it apnly where the circumstances are su^ that specific 
pcrfonnanco would not l>e ordered (rco p. 379, post). Thus if, owing to broaches 
by tho tenant of tho proposed covenants, tho landlord would already hare a 
right of re-entry, tho Umant cannot have specific |)orformanco, and consccpiontly 
he has no such equitable right to tho term as will save him from liability to 
ejectment {Coatsv^orth v. Johnson (1888), 55 L. J. (o. B.) 220, 0. A. ; Swain y. 
Ayres (18881, 21 Q. B. D. 289, C. A.l. In consequence of the abolition of the 
distinction between stamp duties on leases and agr^ments for leases (see p. 377, 
post], and of the enhance effect of apeements under the doctrino of flmsh v. 
LvnsdaU, supra, questions as to whether an instrument is a lease or an 
agreement for a lease are of much less frequent occurrence than formerly. 

(c) Since the effect of the instiiiment is to be gathered from the language as 
a whole, words of present demise are not essential to a lease (IVriyht v. Trezevant 
(1828), Mood. A M. 231); but when they are inserted tooy form the best 
indication of the intention of the parties. Tho words *' demise " or let ’* are 
the most usual words of present demise; see Barry v. Nugent (1782), 3 Doug. 
(k. B.) 179 (*‘ doth doiniso”) ; Baxter d, Abrahally, Browne (1775), 2 Wm. BI. 
973 (** i>et and let '*) ; but other words are effectual if they import an immediate 
lotting {Maldan'e Case (1584), Cro. Eliz. 33 {“ you shall have a lease *’) ) ; com- 
pare Voe d. Jackson v. Ashhurner (1793), 5 Term Bep. 163 (** shall enjoy *'}; and 
notwithstanding that they are expressed in the form of a covenant ularrington 
V. Wise (1596), Cro. Eliz. 486 (covenant that the lessor ** doth let ; Tisdale 
V. Essex (1614), Uob. 34 ; Drake v. Monday (1631), Cro. Oar. 207). A lease Cut 
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BMf.i. agreement, and contains a stipniation for the snbseqaent granting 
Distinction of a formal lease (cl), it is construed as a lease if the essential 
between terms are fixed (e); especially if possession is to be teken under 
Lease and it and if the covenants which would be inserted in the lease 
Agreement binding at once (c/). It is construed as an executory 

for Lease, agreement, notwithstanding that it contains words of present 
demise, if the provisions to be inserted in the lease are not finally 
ascertained (h), or if from other indications it api^ears that it was 


three years is usually made in the form “ agrees to let/* and is styled an 
agreement, but these words operate by way of demise {Poole v. Bentley (1810), 
12 East, 168; Sianiforth v. Fttx (1831), 7 Bing. 590; Doe d. Pettraon v. Itiea 
(1832), 8 Bing. 178 ; Doe d. Phillip v. Benjamin (1839), 9 Ad. & El. 644, 661 ; 
Alderman v. NeoAe (1839), 4 M. & W. 704 ; Tarte v. Darby (1846), 15 M. & W. 
601 ; Fameta ▼. Bond (1888), 4 T. L. B. 457 ; see Doe d. Qretn v. Fidler (1795), 
Peake, Add. Gas. 33. 

(d) See Doe d. Pearaon v. Riea, aupra; Pinero v. Judaon (1829), 6 Bing. 206 ; 
iramon v. Faith/ull (1634), 5 B. & Ad. 1042 ; see also maldon^a Caae (1584), 
Cro. Eliz. 33 ; Uarrington v. Wiae (1596), Cro. Eliz. 486. 

(e) That is, the rent and mode of payment, the commencement and duration 

of the term, and the covenants; see Chapman v. Totoner (1840), 6 M. & W. 100. 
The stipulation for a formal lease may specify the covenants to be contained in 
it {Pinero Judeout supra; Harwiaw v. Faithfully aupra); or may define them 
by reference to another lease ( IVilaon v. Ghiiholm (1831), 4 0. & P. 474 ; Doe d. 
Pearaon v. Riea, aupra ; Hancock v. Caffyn (1832), 8 Bing. 358); or may provide 
for ** usual covenants *’ {Barry v. Nugent (1782), 3 Doug. (k. B.) 179 ; Chapman 
V. Black (1838), 4 Bing. (n. C.) 187; Due d. Phillip v. Benjamin, aupra; 
Curlivy v. MilU (1843), G Man. & 0. 173 ; but see Morgan d. Dowding v. 
Biaaell (1810), 3 Taunt. 65), or for usual covenants and other specified covenants 
{pited. Walier V, (I Si 2), 15 East, 244 ; Hamerton v. Stead (1824), 3 B. 

& 0. 478). In such cases, provided the other terms are ascertained, the covenants 
are sulBoiently ascertained for the instrument to operate as a lease, but not 
where the covenants are so referred to that further inquiry is necessary to 
ascertain them, as where they are to be covonants usual in a particular district 
{Morgan d. Dowding v, Bitatll, aupra ; Chapman v. Towner, aupra), or in leases 
of a particular class {Doe d. Morgan v. PoweU (1844), 7 Man. & U. 980 (mining 
lease) ). 

(/) The circumstance that the lessee is to have immediate possession under 
the agreement is a strong indication that it is a present demise {Doe d. Pearaon 
V. Biea,aujra; Hancock v. Caffyn, aupra; Doe d. Morgan v. PviueU, iupra, at 
p. 991 ; t/oMfg v. Reyndda (184 D, 1 Q. B. 506, 516); and so, too, is the fact 
that he is already in {Kissession {Doe d. Phillip v. Benjamin, aupra; Lovelock v. 
Franklyn (1840), 8 Q. B. 371). It favours the construction of the agreement 
as a lease if the term is to commence before the execution of the formal lease 
[Alderman v. Neate, aupra; see Doe d. Walker v. Qnivea, aupra), 

{g) A provision in the agreement that the rent shall be paid and the covenants 
observed until the execution of the lease tells strongly in favour of its being a 
present demise (Ptner(;v.</(nfion,gupra; iri/gonv. f-hisholm, aupra ; Hancock v. 
Caffyn, aupra ; Doe d. BaiUy v. Foater (1846). 3 0. B. 215, per Tindal, O.J., at 
p. 226); and since payment of rent would, if the agreement is executory, 
cnate a yearly tenancy, the argument for construing it as a lease is strengthened 
if the covenants are unsuitable to a yearly tenancy (A'ncro v. Judaon, auj/ra), 

(5) Where, e,g., the rent is to be subsequently ascertained {Morgan d. 
Douniing v. BiaaeU, aupra; John v. Jenkins (1832), 1 Or. A M. 227 ; compare 
M*Creeah v. M'Oeough 0873), 7 I. R. C. L. 236); or where, in an agreement 
for a mining lease, the mode of working the minerals is not sufficiently 
defined (Jonei v. Reyndda, supra; Doe £ Morgan v. Powell, supra); or 
the terms of the lease are in other respects left indefinite (Doe d. Bromfield 
V. Smiih (1805). 6 East, 530) ; compare, as to uncertainty in Uie oommenoe- 
ment or duration of the term, Dunk v. Hunter (1822), 5 B. ft Aid. 322 ; 
Obyton v. BurUnahaw (1826), 5 B. ft a 41 ; Dorv v. Lloyd (1844), 12 M. ft W. 
463» 476; Daa d. Wood v. Clarke (1845), 7 Q. B. 211. As to the Uvei not beinj 
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not intended to take effect as a lease (i) ; where, for example, it is 
expressly provided that it shall not operate as a lease (fe) ; or whore 
it is in the form of an agreement to grant a lease, and there are 
none of the indications above referred to that it is to operate as a 
lease (/) ; or where the lessor is not yet in a position to demise (m) ; 
or where certain things have to be done by the lessor before the 
lease is granted, such as the completion (n), or repair (o), or improve- 
ment (p) of the premises, or by the lessee, such as the obtaining of 
sureties (g) ; or where possession (r), or the commencement of the 
rent(«), is postponed till a fiiluro date in order to allow of the 
preparation of the lease. But in all cases the question whether 
an agreement operates as a demise, or as an agreement only, 
depends on the intention of the parties (t); and though it is only 
an agreement, yet, if the tenant occupies under it, he is liable under 
the agreed covenants in respect of the time of his occupation (a). 

Bect. 2. — licquisites for Agreement for Lease* 

Sob-Sect. 1. — Concluded Contract, 

817. The essential terms of an agreement for a lease are (1) 
the identification of the lessor and lessee ; (2) the ))remisoB to be 
leased ; (3) the commencement and duration of the term ; and 
(4) the rent or other consideration to be paid (/;). A concluded 


ascertained in an agreement for a lease for lives, see Pentland v. Stokes (1812), 
2 Ball & B. 68. 

(f) Oort V. Lloydy (1844), 12 M. & W. 463, 476, per Aldetisox, B., at p. 478. 
Specific performance will bo ordered of a further instrumont roouired to curry 
out the intention of the pai ties {Fenner v. llepburn (1843), 2 Y. & C. Ch. Ctts. 
159). 

(A) Perringy. Zlrooifc (1836), 7 0. & P, 360; Brook v. (1836), 2 Bing. 
(n. c.) 572; Anderson ▼. Midland Pail, Co, (1861), 3 K. & E. 614. 

(/) Ilegan v. Johnson (1809), 2 Taunt. 148; PhillipH v. Hartley (1827), 3 
C. & P. 121 ; Rawsm v. Eicke (1837), 7 Ad. & El. 451 ; liicJcnell y, Ihml (1839), 
5 M. & W. 101 ; Brashier y, Jackson (1810), 6 M. & W. 649 ; 1)oe d. Bailey v. 
Foster (1846), 3 G. B. 215 (all cases where the lessor agreed that ho wouM “ by 
indenture demise," or agreed " to grant a lease," or to make and oxocute a 
valid lease"); compare ftegnart y. Porter (1831), 7 Bing. 451. 

(m) Where, for example, the lessor is not at the time of the agreement 
entitled to grant a lease d. Coore v. Clare (1788), 2 Term Hep. 739 ; Boe d. 
Pearson y.lties (1832), 8 Bing. 178; Hayward y, (1837), 6 Ad. & El. 

265) ; or where he has not acquired the neces&ary land (Doe d. Jack on y. Ash- 
burner (1793), 6 Term Hop. 163 ; see Doe d. Walker v. Groves (1812), 15 East, 
214, 247) ; or where a necessary licence or consent has not been obt dued (Dxis 
d. Bailey v. Foster ^ supra; Rollason y, Leon (1861), 7 H. & N. 73). 
in) Rtgnart v. PorUr^ supra, 

\o) Hamerton y. Stead (1824), 3 B. A 0. 478 ; Rawson y, Eicke^ supra; Doe d. 
Wood y, Clarke (1845), 7 Q. B. 211. 

(p) Gore y, Lloyd^ supra, 

(q) John y, Jenkins (1832), 1 Cr. ft M. 227. 

(r) Tempest v. Bawling (181^, 13 East, 18. 

(«) GotMUt d. Estwick y, Tl'ay (1787), 1 Term Rep. 735 ; compare Poole v. 
lienBey (1810), 12 East, 168, per Lord ELLEKBOROUon, C.J., at p. 170. ^ 

S Sidebotluim ?. Holland, [1895] 1 Q. B. 378, 385, C. A. 

) Pistor y. Cater (1842), 9 M. ft W. 313, 320; see Adams y. Clutterhuck 
(1883), 10 Q. B. D. 403, 406 ; and note (g), p. 442. post, 

(h) These are the terms which are essential for a memorandum in writing to 
satisfy the Statute of Frauds (29 Oar. 2, c. 3), s. 4 (soo p. 374, post), and they 
are equally the essential tenns of the oonti-act. 
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contract may be resolved, by examination of its language, into 
an offer by the lessor to let, and an unconditional assent by the 
lessee to take, the propert^r on certain terms (c). If the matters 
just mentioned are ascertained to be thus offered and accepted, 
this is sufScient. Any other matters incident to the relation 
of landlord and tenant, if not defined by the parties, are 
sufficiently defined by law(€/). If any other terms are mentioned 
by one party, these also must be unconditionally accepted by the 
other party in order that there may be a concluded contract (e). As 
long as the above necessary terms have not been agreed to, or any 
additional term has been mentioned on one side and not uncon- 
ditionally accepted on the other, the matter rests in negotiation and 
there is no concluded contract (/). New terms may be added to an 
offer (//), or the offer may be withdrawn at any time, as long as it 
has not been accepted (h). On the other hand, as long as an offer 
remains open, the other party may withdraw any term which he 
has sought to introduce and accept the offer unconditionally (i). 
If, with a letter accepting an offer, a contract is enclosed for 
signature containing additional terms, the letter does not conclude 
the contract (k). 


(c) See title Contract, VoL VII. pp. 345 el eey,; and see Ilimphriee v. 
IJnmphriea, [1910] 2 K. B. 531, C. A. If the acceptance is conditional, the 
condition must be satisfied (Uliife v. AP Mahon (188G), 18 L. R. Ir. 4G0). If an 
offer to let is made alternatively, an nccoptance of either altornative will 
oonclude a contract [Lever v. Kojjlrr^ [11)01] 1 Ch. 543). 

(d) Thus, questions of repair are settled in accordance with the principles of 
waste; questions of compomsation in agricultural tenancies by custom or 
statute; see title Aoriculture, Vol. L, pp. 258 etseq. A concluded contract 
is not affected by the lessee objecting to a usual term in the draft lease 
[Dlahnry v. //ard/c (1874), 8 L R. Eq. 381). 

(e) See Ilumter v. Miller (1878), 3 App. Gas. 1124, 1151, whore, for the 
purpose of the same distinction. Lord Blackrurn uses the terms cardinal ” 
and “essential ** ; “Though the parties may have agreed on all the cardinal 
points of the intended contract, yet, if some particulars essential to the agroe- 
inent still remain to ^ settled afterwards, Uiero is no contract. The parties, 
in such a ca.se, are still only in negotiation." The terms mentioned above are 
essential to any contract for a lease, and are the cardinal terms, as the word is 
used in the above passage. Other terms proposed by either party are essential 
to the particular agreement. 

(/) Lwae V. Jnmn (1849), 7 Hare, 410 ; Forster v. Bowland (1861), 7 H. & N. 
103 ; Clarke v. Fuller (18G4), IG C. B. (x. s.) 24 ; Cayley v. WalpoU (1870), 39 
L. J. (cii.) 609 ; Xeshamv. (Se% (1872), 7 Ch. App. 406; Crossley v. Maycock 
(1874), L. R. 18 E<p 180; Staulei/ y, Dowdeswell (1874), L. R. 10 0. P. 102; 
irifcor V. Bedhead (1880), 49 L. fcu.) 539 ; Montz v. Ktiowlea (1899), 43 
Sol. Jo. 529, C. A. Ill CayUy v. Walpole^ 8Mp7'a, the correspondence showed a 
concluded agreement; and see lloiMi v. inearth (1855) 2 K. & J. 33 ; Cavuleiro v. 
Puget (1865b 4 F, & F. 537, As to agreement for renewal, tee Price ▼ 
AuhHon (1834), 1 T. & C. (ex.) 82. 

(a) Honeyman v. Marryal (1865), 21 Beav. 14. 

(A) B amer v. jriYftn^on (1856), 3 Drew. 523. 

(i) See Jollife v. Blumlterg (1870), 18 W. R. 784 (draft lease approved by the 
lessee ; alterations made by the lessor, but not insisted on). 

(^) Jones V. Danielt [1894] 2 Ch. 332; see Donnison y. PeopUs Cafi Co, 
(1881), 45 L. T. 187, 0. A, ; and so where the acceptance is accompanied by a 
sumstion as to covenants to be inserted in the lease [Cartunright v. Miller 
(1877), 36 L. T. 398); or a statement that a draft contract will 1^ sent in 
aue course ( VaU gf Xoath OotUery Ca v. Fumeos (1876), 45 L. J. (ch.) 276). 
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6l8. When the terms of the agreement have been committed to 
\rriting, in a form recognised by conveyancers as suitable for a con- 
tract entered into upon due deliberation and with legal advice, this 
is said to be a formal contract, and it is binding when executed by 
the parties. Such a contract contains the terms mentioned in the 
preceding paragraph, and also a concise statement of the reservations 
(if any), and the covenants and provisoes which are to be inserted 
in the lease ( 0 - But it is not necessary that there slioukl be a 
formal contract. A concluded contract may be contained in an 
informal document or documents, such as a letter or sorioa of 
letters 0 ”). and it is sufficient if, on the documents ns a whole (/O, 
there ultimately appears to be an unconditional acceptance on one 
side of all the terms offered by the other (o). 

819. If the terms of the contract are in fact agreed between 
the parties, a provision that a formal contract shall be prepared 
and executed does not prevent the terms ns agreed from con- 
stituting a concluded contract (p) ; but where the informal contract 
is expressly made “subject to a formal contract,” tlicre is 
no binding contract until the formal contract has been prepared 
and signed ( 7 ). 

820. A contract for a lease may be entered into by an agent, but 
he must be properly authorised for that purpose (?•). A house 


(1) For forms of such a contract, seo Encyclopiodia (>£ ^^>rms and Prccodcnts, 
Vol. VII. , pp. 1G3 €t 8€(J, 

H I See V. At/ersi (1822), Madd. & G. 310. 

See title Contract, Vol. VII., pn. 351, 352, 372, note (r); Ikllamy ?, 
ham (1890), 45 Ch. D. 481, 494 ; and S. C., [1891] 1 Oh. 412, C. A. (whore 
the question of concluded contract was not dealt witli) ; Mason v. Voa I inch 
(1899), 16 T. L. R. 430. 

( 0 ) See HuUand v. Eyre (1825), 2 Sim. & iSt. 191 ; Clire v. Benumout (1847), 1 
De G. & Sm. 397 ; Chinnock v. Ely {Marchiovesa) (1805), 4 De 0. J. & oin. C38, 

aic. 


(p) Ridgway v. Wharton (1857), 6 II. L. Cas. 238 ; Chinnock v. Ely 
{Marchioness), smyra; Rossifer v. Miller (1878), 3 App. Cas. 1124, 1138 ; Crosslcy 
▼. Maycock (1874), L. R. 18 Eq. 180, 181 ; Bolton lUirtvtTs v. Lamhert (1889), 41 
Cli. D. 296, 30G, C. A. ; Fillty v. //o/mAfc//, [1896] 2 Ch. 737 ; and there may be a 
binding contract, though tliere is a stipulation for a proi>or loaso to he drawn 
up and approved by one of the parties and his solicitor {Kadie v. Addison (1882), 
31 W. R. 320; Chipperfiehl v. Carter (1895), 72 L. T. 4S7). 

(o) Chimork ▼. Ely {Marchioness) supra; Crossley v. Maycock, supra; Winn v. 
Bull (1877), 7 Ch. V. 29; Harvey v. Barnard's Inn {Principal and Ancients) 
(1881), 60 L. J. (cn.) 750; JIawkevcorth v. Cha/fey (188G), 55 L. J. (cn.) 
335; Page v. Norfolk (1891), 70 L. T. 23. North v. Perrival [1898] 2 
Ch. 128, contra, cannot be relied on (see Santa Fe Land Co. v, Forcsfnl Land, 
Timber, and Railways Co. (1910), 2G T. L. R. 634). Compare May v. Thompson 
(1882), 20 Ch. D. 705, C. A. The stipulation cannot bo waived by one party 
alone, although the formal contract was to bo prepared by his solicitor 
{Lloyd y. Nowell, [1895] 2 Ch. 741; and see Ball v. Bridges (1874), 22 W. B. 
352). 

(r) See p. 372, poet Ilis authority need not be in writing v. Trecothirk 
(18(W), 9 Yes, 2;J4, 250; Callaghan v. Pepper (1840), 2 1. h\. R. 399). As to 
the necessity of appointment of the agent by deed where ho is to execute a 
lease under seal, see title Deeds Ain> Otuer Instruments, VoI. X., p. 394. 
A mortgagee may create a legal term notwithstonding that ho piuTWTts to lot 
•as agent (CAapman V. Smith, [19071 2 Oh. 97); as to lotting by a cetlui qu£ 
trust, see Vallanoe ▼. Savage (1831), * Bing. 595. As to death of the principal 
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agent's general autbority is only to get oilers andf ctfmmttnicate 
them to bis principal, and without special authority he cannot 
bind his principal by a contract (s). The general authority of a 
steward or land agent is similarly limited, and he cannot contract 
to grant leases of farms (0. But a land agent specially empowered 
to manage and superintend estates can enter into an agreement for 
a usual and customary lease according to the naturq and locality of 
the property (a). An owner ratifies an unauthorised agreement 
if he lets the tenant into possession under it(h), A land or house 
agent must exercise reasonable care in ascertaining the fitness of a 
proposed tenant (c). 

Sub- Sect. 2. — Evidence of the Contract, 

(i.) Memorandum in JJrifinff, 

821. Although an agreement for a lease has been concluded, no 
action can be brought upon it unless the agreement, or a 
memorandum thereof sufficient to satisfy the Statute of Frauds (f0» 
is in writing and signed by the party to be charged therewith or his 
lawfully authorised agent (d ) ; or unless there has been such part 


■oe Carr v. Levimjaton (ISOo). Jl.'i IJeuv. 41 ; as to not being according 

to priucipara inton lions, Poe Hvhham y, Langley (1841), 1 Y. & 0. Ch. Caa. 175 ; 
as to agent taking Ioupo from bis principal, seo Seheff {Lord) v. Rhoades (1827), 

1 Bli. (n. 8.) 1, 11. L. ; Mvlony v. Kerman (1842), 2 l)r. & War. 31, 38 ; compare 

RoMiterv, (1843), 4 Dr. & War. 4S5; and see Tayhr ▼. Salmon (1838), 

4My. &Or. l,il. J \ J> 

(flj U’lhle V. (1878), 1 L. R. Ir. 402, 405; llmman v. Rest (1907), 97 

li. T. 239; POO Hamer v. Sharp n874), h. It. 19 Eq. 108. Consequontly a 
house agent lius no authority to let an intending tenant into possession (see 
Slark V. Creive (ISCO), 2 F. & F. 50; title Agexct, Vol. I., pp. ICO, 167). 

(/) Collen V. (liinlucr (1856), 21 Boav. 510; Mortal y, Lyons (1858), 8 I. Ch. B. 
112, 117 ; seo iUdyway v. Wharton (1854), 3 De 0. M. & G. 677, 688. 

(«) Veers v. Sneyd (1853), 17 Bcav. 151 ; and see Firman y. Ormonde {Lord) 
(1829), Beat. 317. Unusual terms require the sanction of the owner; see 
Turner Y. Ifutchuon (1860), 2 F. & F, 185; Re Vearson and I* Anson, [1899] 

2 Q, B. 618. » L J 

(5) Voivell V. Smith (1872), L. E. 14 Eq. 85; and as to ratification, see title 
Agency, Vol. I., pp. 173 et seg. 

(c) Keys v. Tindall (1801), 1 B. & S. 296, 298; see title Agency, Vol. I., 
pp. 185 et saj. As to Iho right of an agent to commission, see ilnd,, p. 194. 

(d) Statute of Frauds (29 Car. 2, c. 3), s. 4, which refers to “any con- ‘ 

tract or sale of lauds, tencmeutp, or hereditumouts, or any interest in or 
concerning them.’* An agreement fi^r a lease is a contract for an interest in 
lanfl, and is within 4 ; see Enws v. Roberts (18261, 5 B. & C. 829, 839 ; 

Falmouth {Earl) y. Thomas (1832), 1 Cr. & M. 89 ; Sanderson v. Graves (1876), 
L. B.^ 10 Lxch. 234. Although a lodger has not exclusive possession of the 
promises which he occupies, yet if a separate part of a house is assigned for 
nis occupation he has an interest in land within the statute, and an agreement 
for the lotting (»f lodgings requires to l;e in writing {rnman v. Stamp (1815), 

1 Shirk, 12 ; Edge v. Strafford (1831), 1 Cr. & J. 301} ; but not an agreement for 
board and lodging, which does not give the right to separate occupation {Wright 
▼, Stami (1S(^), 2 E. & E. 721). An agreement under which a purchaser of 
crops is entitled to exclusive possession is within the statute {Crosby v. 
Wadsworth (]$05), 6 East, 602) ; and, os to a purchaser of cn»ps, see Poulter y, 
Kdlingbeck (1799), 1 Bos. A P. 397 ; Wmldingtm v. Rristow (1801), 2 Bos. & P. 
452 ; Mayfield v. Wud^ey (1824), 3 B. A C. 357. An incorporeal hereditament 
confers an interest in land, and an agreement for a lease of such an interest 
a rightof aportiag— IB within the •Utute(lliM«' v. Lm UB82), 9 Q. B. D* 
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performance of the agreement as to dispense in equity with 
compliance with that statute (c). All stipulations which are 
substantially part of the agreement for a lease must also be 
evidenced by writing, even though by themselves tliey are not 
within the statute (/) ; but an agreement which is merely 
collateral to the agreement for a lease, and which is not by the 
statute required to be in writing, may be made verbally (//). The 
contract, though itself required to bo in writing, may be altogether 
rescinded verbally ; but it cannot be varied verbally, even though 
the part affected by the variation would not by itself require to bo 
in writing (A). 

822. A memorandum to satisfy the Statute of Frauds (/) need not 
be made at the time of the contract (y), nor contained in a single 
document, nor delivered by one of the parlies to the other, it 
may be made at any time, provided that the contract has been then 
concluded (/i*)» and that the action on the contract has not been 
commenced (/) ; it may be contained in several documents, provided 
that these refer to each other or can be connected by reasonable 
inference (wi) ; and it may be addressed by the party to be chargcul 


Ui) IJdrvey v. 
VoL VII., p. 422; 


315, G. A.). The agent need not be aulhorisod in writing (Glimn v. Ctxtlce 
(1802), 1 Sch. & Lof. 22; and soo title Agency, Vol. L, pp. 156 d $eq.). The 
defence of the Statute of Frauds (29 Car. 2, c. 3), must bo specifically 
pleaded (U. S. G., Ord. 19, r. 15), and if the defendant has omitted toruiso tlio 
defence in an action brought on the agreement, he cannot raise it in a 
Bubsoquont action {JJumphrm v. JJtmphritB, [1910] 2 K. B. 531, G. A.). 

(e) See p. 376, post. 

If) Such as an agreement, on letting a house end furniture, to send in more 
furniture {Afechelen v. Wallace (1837), 7 Ad. & El. 49 ; Atigell v, Duke (1875), .32 
Ij. T. 320) ; or an agreement by the lessor to sell fixtures and make improve- 
ments ( Vaughan v. Hancock (1846), 3 0. 13. 766). 

(7) As to such agreements, see title Deeds and Other Instuuments, 
VoL X., p. 417. 

Orahham (1836), 5 Ad. & El. 61 ; see title Gontract, 

; and see Sandcreon v. Uravea (1875), L. R. 10 Exch. 231. A 
draft lease subsequently prepared cannot be used to explain the contract 
{liaywo(d V. Cope (1858), 25 Beav. 140). 

(t) See note (d), p. 372, ante, 

(j) Shippeg V. DerrUon (1805), 5 Esp. 190, pir Lord Ellen no iiouon, (y.J., 
at p. 193 ; and for a fuller stutementof the requinitos for a mnmorundum undrT 
the statute, see title Contract, Vol. ViL, p. 367 ; as to signature, see ihid., 
p. 375 ; as to signature by an agent, see ibid,, p. 377. Signature by the agent h 
clerk is not sufiiciont (8cet5(d., n. 379, note(ar) ); rotter v. IHera (1895), 72 Ji. T. 
624. A bare entry by a steward in bis employer's conlmct book is not evidence 
by itself of an ngreement for a lease between the employer and the tenant 
{Uharlewood v. Bedford (Duke) (1738), 1 Atk. 497). As to signature on behalf 
of a firm, see Evans v. Curiia (1826), 2 C. & P. 296. 

(A) Mnndny v. Atprey (I 88 O}, 13 Cb. D. 855; see Powdl v. D lion (1814), 2 
Ball & B. 416. 

g Liicaa v. Dixon (1889), 22 Q. B. D. 367, C. A, 

() Verlandtr v. CVhW (1823), 'J urn. & E. 352, 357; Warner v. WUlingtem 



9, 575; and see title Contra err, Vol. Vll., p. 370, not© (a:). ^ a letter 

referring to a draft lease, see Craig v. Ellwlt (1885), 15 L. E. Ir. 257. There must 
be certainty as to the document referred to ; see Prire v. OriffUh (1S51), 1 De 
0. M. A O. 80, C. A. See, further, title Contract, VoL VU., p. 869, note («) , 
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Landlord and Tenant, 


bbct. 

Reqalsites 
for Agree* 
ment for 
Lease. 

Partifli. 


Property. 


Term, 


to his agent (n). But it must state the following essential 
terms of the contract (o) 

(1) The parties to the agreement (p), either by name, or by such 
terms as will enable them to be identified by verbal evidence 
independent of the contract. Thus the term ** lessor ” is not 
suilicient, since it depends for its meaning on the contract {q), but 
“owner” is sufficient (r). 

(2) Similarly, the premises to be demised, described in such 
a manner as to enable them to be identified, and for this purpose 
extrinsic evidence is admissible, including verbal evidence («). 

(3) The commencement of the term (0, and its duration (u), 
but as to the commencement of the term, it is sufficient if this 
appears by reasonable inference from the circumstances stated in 
tlie memorandum (a). If the date of commencement is not 


(fi) (Uhon V. Holland (1800). L. 11. 1 C. P. 1. 

(o) See p. SG9, ant*'; tind boo Williamt y. Lake (1609). 2 £. & E. 349, 304 ; 
Clarke v. Fuller (1861), 16 C. D. (n. s.) 21. 

(p) WilUamB v. Lnice, supra; Warner v. Willington (1856), 3 Drew. 523; 
Ihnnieon v. Peoples Cafe Co. (1881), 45 L. T. 187, C. A.; sco UtV/tanw v. 
JoTdan{\h‘il\ 6 Ch. D. 517. It is not essential that tlio names should bo in the 
laxly of tliO (lucuincnt ; the Bi<^naturo may bo a Bufficieut stateineiit of the name 
{Stokril V. A'irfn (1889), 01 li. T. 18, C. A.). Sco title Contkact, Vol VIL, 
p, 370. A poi8(»n named as a party may bo an agent for an undisclosed 
principal (/'V% v. l/ounselL [1896] 2 6h. 737). 

(7) Donnuon v. Peoples Cafe Co., stfpra, at p. 189 ; compare IWer y. Duffield 
(1874), L. 11. 18 Eq. 4 (“vendor” hold iusuflicicnt) ; Coomlte y. lltV/w, [1891] 3 
Ch. 77 (“ landlord ” hold inPufHcieiit). 

(r) Sale V. Lambtrl (1874), L. 11. 18 Eq. 1 ; llossiter v, A/i7/er (1878), 3 App. 
Cub. 1124. 

(«) S^heers and Serjeant y. Thimhhhj & Son (1897), 13 T. L. B. 451, 453, C. A. ; 
and see title Contract, Yol. VI L, p. 372, noto(e). The agreement is not 
enforceuble if the premises to bo demised arc altogether uncertain {Lanrasttr v. 
/>f Trajford (1862), 31 L. J, (cil.) 604) ; but it is enforceable where they are 
substantially ascertained , but the boundaries are left for future determination 
(llaj/wooii y. Cope (1858), 20 Dcav. 140); Weslnj y. IImZ/iTt (1878), 26 W. B. 
368 (“ land at Forest Gate ” sufficient when o.xplained by verbal evidence) ; and 
see the statomont of expressions which have been hold sufficiently definite in 
Sheers and Serjeant v. Thimhlehy N<m, supra, pet CniTTY, J., at p. 453. 

(<) hlore V. Sutton (1817), 3 Mor. 237 ; Clarke v. Fuller (1864), 16 C. B. (n. s.) 
24,37; Neshamy. Selby (1872), 7 Ch. App. 406; Cartimght y. ^f tiler {ISTi), 
36 L. T. 398, The date, if agreed at the time of the contract, may be ascer* 
tained from subsequent conospondcnce (irOifc i». Ifay (1803). 72 L. T. 281). 

(«) Clinan v. CWv (1802), 1 Sch. & Ixjf. 22 ; Clarke y. Fuller ^ supra; Gordon 
y. Trnelyan (1814), 1 Price, 64 ; Cixt v. Middleton (1854), 2 Drew. 209 ; Payley y. 
Fitsmuurice (1807), 8 E. A B. 664, Ex. Ch. ; (1860), 9 11. L. Cas. 78 ; Gilbert v. 
I/all (1831), 1 J4. J. (cil.) 15. It is sufficient if the term is ascertainable with 
certainty ; see Eduxirdes" Menu Co. y. Chudlexyh (1897), 14 T. L. B. 47, 64, C. A. 
(** so long as the property mnains in the lessor’s liands ” ) ; compare AVnstn^fon 
{Lord) v. Phillyn (1817), 5 Dow, 61, II. L. On an agreement lor an underlease 
with a nominal reversion, the length of the reversion must be stated (/W/iw^ 
y. Evans (1867), 36 L. J. (cn.) 474). Where the lease is to be for lives it is not 
fs:<ontial that Uio lives should be named in the ugreemont, since in the absence 
of stipulation to the contrary, it is for tlio tenant to nominate them [Fitzgerald 
y. Vicars (1639), 2 Dr. & Wal. 298; compare Ptniland y. Stokes (1812), 2 
Boll A B. 68; Kensington [Lord) y. Phillips, supra). An option for a 
lease for seven, fourteen, or twenty-one years is an agreement for a lease for 
twenty-one years detonninable at seven or fourteen years at the option of 
leasee Uiersiy y. QiMdtt (1854), 18 Beav. 174). 

(a) Phelan v. Tedeastle (1865), 15 L. B. Ir. 169» G. A. ; Ate Lander and Baglty'e 
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expressly fixed, but the rent is made payable from a certain date, bwct. i 
this is treated as the date for commencement of the term (b) ; and Requisites 
usually the date when possession is given is the date of commence- for Agree- 
ment (c) ; and so, if possession is to be given on a future event, lor 
such as the payment of money, the occuirenco of the event fixes Lease, 
the date of commencement (</). In the absence of circumstances 
showing the date of commencomeni, it will not bo presumed that 
the term is to commence at the date of the agreement (c). 

(4) The amount of the rent to be reserved; or the memorandum Rent, 
must state circumstances from which it can be ascertained (/), and 
also the amount of any fine or other consideration (ff), 

(ii.) Parol Evideno$. 

823 . Although there is no memorandum (h) of an agreement for Part 
a lease such as to satisfy the Statute of Frauds (i ),yet if the agreement performance, 
has been partly performed, parol evidence of it may be given in an 
action for specific performance (A*). Such evidence must clearly (/) 
establish that there is in fact a concluded agreement (m), the terms 
of which are certain and definite (n) ; and that there has been pari 

Contract i [1892] 3 Ch. 41. Under an agrccineiit for an cxtenBion or renewal of 
an existing teim, the commencement of the new term is from the expiration of 
the old term (Vtrlancter y. Codd (1823), Turn. & U. 3cV2; Wood v. Alyward 
(1887), 68 L. T. 602, C. A.). 

(b) Wesley v. Walker (187{}), 26 W. R. 368. 

(c) lift Lander and Ihylty'a Contract, supra. But the words ** immediate 
possession if required ’’ do not fix the commencement of the tom {Rock Portland 
Cement Co, v. IliTso/i (1892), 62 L. J. (cil.) 214). 

((/) Krskiue v. Atmsirouij (1887), 20 L. 11. Ir. 296, C. A. 

(#*) Marshall v. llerridye (l881), 19 Ch. I). 233, C. A. (overruling Jaques ?. 

Millar (1877), 6 Ch. II. 153); Wyse v. Jiussell (1882), 11 L. K. Ir. 173 ; White v. 

M' Mahon (1886), 18 L. 1L Ir. 460 ; JJnmphery v. Conyheare (1899), 80 L. T. 40, 

C. A. 

(/) Baumann v. James (1868), 3 Ch. App. 508. 

Ig) Dear v. Verity (1869), 38 L. J. (cii.) 486, C. A. ; compare title Guarantee, 

Voi. XV., p. 467, note (d). 

(A) Parol evidence is not admissible to contradict or vary ii written document ; 
see titles Contract, Vol. VII., n. 623; Deeds and Other Instruments, 

Vol. X., p. 444, Evidence, Vol. XIII., p. 666; but it is admissible in order 
to show the external circumstances which enable its effect to be ascertained, 
such as the condition of the property at the time when tho lease is granted 
(Doe d, Freeland y, Burt{nHn, 1 Term Rep. 701; Baird v. Forfawe (1861), 4 
Afacq. 127, 149, H. L.); see title Deeds and Other Instruments, Vol. X., 
p. 448, note (o) ; and as to admitting evidence of custom, of collateral parol 
agreements, and of the meaning of technical words, see ibid,, pp. 446, 447, 449 ; 

Custom and Usages, Vol. X., p. 201. 

(t) 29 Car. 2, c. 3. 

(A) See title Specific Performance. 

(l) Mortal V. Xyons (1868), 8 L Ch. B. 112 ; see Pilling v. Armitage (18061, 

12 W 78 ; Morphett v. Jones (1818), 1 Swan. 172; Reynolds v. Waring (1831), 

You. 346; Nunn v. Fabian (1866), 1 Ch. App. 35, 39. 

(m) Thynne{LadyE.)y, G/en</a//(£'aW)(1848),2H.L. Cas. 131, 168; Faulkner 
▼. Llewdlin (1862), 31 L. J. (cil.) 649 ; Price v. Salusbury (1863), 32 Beav. 446, 

459, affirmed (1866), 14 L. T. 110, H, L. ; Howe y. Hall (1870), 4 I. R. Eq. 242; 

Richards y. N<rrth London Rail, Co, (1871), 20 W. B, 194 ; Phillips y, AlderUm 
(1876), 24 W. B. 8 ; Bertel y. Neveux (1878), 39 L. T. 257. . 

(n) Clinan ▼. Cooke (1802), 1 Sch. A Lef.22,40; Cootk j, Jackson (im), 6 
Ves. 12,38; Pries v. &duslmry, supra; Richards y. North London Rati, Co,, 
supra. 
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Scot. s. performance of a kind recognised as proper to exclude the defence of 
Reoniflites the shitute (o). For this purpose the acts relied upon must be 
for Agree- unequivocally referable to some such agreement as that alleged (p), 

meat for mugl; imply the existence of the agreement (q). If both these 
Lease. matters are proved, and if the agreement is such that, if it were 
in writing, the plaintiff would be entitled to specitic performance 
of it, be is entitled to specific performance, notwithstanding the 
absence of writing (r). The doctrine applies to verbal agreements 
to grant easements (s). 

Acts of part 824. The following acts or circumstances are sufficient to con- 
performance. gtitute part performance (1) Entry into possession and expenditure 
of money in improvements in pursuance of the agreement (a), or entry 
into possession alone {h) ; (2) expenditure of money in alterations 
by a tenant already in possession where the expenditure is not 
obligatory on the tenant under his existing lease (c) ; (3) payment 
of rent by a tenant in possession at an increased rate (J). In the 

(u) The })oi‘formance on cue side niUMt be such as to make it inequitable ff^r 
the other side to set up the statute {Muady v. Jolliffe (1639), 5 My. & Cr. 107, 
177; Madduon v. Alderson (1883), 8 App. Cns. 467, 476); and see titles 
CoNTiiACT, VoL VII., pp. 379, 380 ; Equity, Vol. XIII., pp. 12, 66. 

(р) Cooth V. Jackson (1801), 6 Vos. 12, 38 ; Ex parte //ooper (1815), 19 Ves. 477, 

479; V. Jona (1818), 1 Swan. 172; Aldtrson v. Maddison (1881), 7 

Q. B. I). i74, 178, C. A. ; afBrmed, siih nom. Maddison v. AldirsoUt supra, 

{q) Frame v. Iktwson (1807), 14 Ves. 386, 388; Dak v. Hamilton (1846), 5 
Haro, 369. 

(r) Nunn v. Fahian (1866), 1 Oh. App. 35. But the doctrine of part per- 
formance of a purol ogreemeiit is not to be extended ; and it is not appliea so 
as to enforce performance of an agreement to lease under a power where the 
terms of the power have not been complied with [IWlips v. Edwards (1864), 33 
Beav. 440) ; or where the lease would affect remaindermen ( Trotman y. Ftesher^ 
Fksher v. Trotman (1861), 3 Giff. 1, 10; Dlore v. Sutton (1817), 3 Mer, 237). 

(s) McManus v. Cooke (1887), 36 Ch. D. 681. 

(o) Lester v. Foxcro/t (1701), Colies, 11)8, 11. L. ; 2 White & Tud. L. C., 7th ed., 
460; Gregory ▼. Mighell (1811), 18 Vos. 328; Mundy v. Jolliffe (1839), 6 My. & 
Cr. 167 ; Surcume v, Pinniger (1863), 3 Do 0, M, A 0. 671, C. A. ; Shilliheer v. 
Jariis (1866), 8 Do Q, M. & G. 79, C. A. ; Denecke v. Chadwicks (1866), 4 W. R. 
687; Farrodl v. Davenport (1861), 3 Giff. 363, affirmed, 8 Jur. (n.sJ 10*13; 
Ikddiny, Jarman (1867), 16 D. T. 449 ; PhiUipe v. Alderton (1876), 24 W. R. 8; 
see Chappell v. Gregory (1864), 34 Beav. 260; Re Sullivan's Estate (1889), 23 
Ij. R. Ir. 265. The case for sp^ific performance is stronger where the lessor 
has acquiesced in the expenditure; see />ann v. Spurritr {IB02\ 7 Ves. 231, 
236; iMmsdrn v. Dywn (1866), L. R, 1 11. L. 129; rlimmer v. W ellington Cor’- 
poraiion 0884), 9 App. Cas. 699, P. C, ; Civil Strvice Musical Instrument Associa^ 
Hon V. llAifcmon (1899), 68 L. J. (cn.) 484; and see, generally, title Specific 
Pbbformancf.. 

(6) Wills V. Stradling (1797), 3 Ves. 378, 381 ; Boardman v. Mostyn (1801), 6 
Ves. 467, 470; Morphetty, Jones (1818), 1 Swan. 172; Painy, Coombs (1867), 
1 De G. A J. 34 ; H t'hon v. ]Vrst Hartlepool Rail, Co, (1864), 2 De Q. J. A Sul 
476, 485, C. A. ; see Tojield y, Roberts 0894). 10 T. L. R. 437. 

(с) Sutherland y, Briggs (ISil), 1 Hare, 26; see Wills v, Stradling, supra; 
Frame y, Dawson, supra, ifopenditure bv a sub lessee, with the lessee’s know- 
ledm and approval, has the same effect (WUHam v. Evans (1876), L. R. 19 £q. 

(d^TTiffi y, Stradling, supra; Nanny, Fabian, supra; Bomy, /faff (1870), 
4 I. R. £q. 242; Humphreys y. Green (^1882}, 10 Q. B. D. 148, 156, C. A. (but 
see ibid,, per Bbett, L.J., at p. ICO); Conner y, Fitzgerald (1883), 11 L. R. Ir. 
106 ; MUisr and AMworth^ Ltd, y. Sharp, [1899] 1 (^. 622 ; thotmh, in general, 
paymnt cl money is not an act part pmonnanoe (Frame y, Dawson, supra; 
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first case the part performance is referable to an original agreement 
for a tenancy ; in the second and third cases, to an agreement for a 
new tenancy. But mere retention of possession is not in itself 
sufficient (c); to allow it to operate as part performance there must 
be special circumstances showing that it is necessarily referable to 
an agreement for a lease (/); nor is the expenditure of money by 
the intending lessor a sufficient act of part performance (^). 

Sub-Sect. 3,Stamp$, 

825. An agreement for a lease, or with respect to the lotting 
of any lands, tenements, or heritable subjects, for any term not 
exceeding thirty-five years, or for any indefinite term, is chargeable 
with the same duty as if it were an actual lease made for the term 
and consideration mentioned in the agreement (h ) ; that is, the stamp 
is ad valorem on the rent and premium (if any) according to the 
scale applicable to leases (i). Where the term is definite and 
exceeds thirty-five years, tlie agreement requires a Cm/, stamp if 
under hand, and 10«. if under seal (A). The foregoing applies to 
an agreement to grant a U nse. An agreement to accept a lease, 
signed only by the lessee, requires a stamp (/). 

Where a parol agreement for a lease is made on the terms of a 
previous offer in writing, such offer is admissible in evidence without 
a stamp (m); but an acceptance in writing must be stamped (n), 
notwithstanding that the offer was verbal {o). Signature is not 
necessary to render a document liable to stamp duty. If a docu- 
ment has been treated by the parties as the record of their 
agreement, it is not admissible in evidence witljout a stamp, 
although it has not been signed (p); and, a fortiori^ where it is a 


MaildiFon v. Alderton (1883), 8 App. Cas. 467 ; Thanhy v. AVefw (1000), 49 
W. R. 282). 

(c) WaU V. Slroillivg (1797), 3 Vos, 378, 3S1, 382; Morphclt v. Jonet (1818), 

1 Swan. 172; Brennan v. Bolton (1842), 2 Dr. & War. 340; Be National Havings 
Bank Asaoriaiion, Brwbfs Case (1807), 15 W. 11. 753; Aldtraon v. Maddison 
(1881), 7 Q. B. D. 174, (J. A., per Bagqallay, LJ., atp. 178; but see hmyon 
V. MtrUn (1884), 13 L. B. Ir. 207, 

(/) Dowell V. Dew (1842), 1 Y. & C. Ch. Can. 345 (refernblo to contract for 
renewal) ; llotison v. I/enland, [1896] 2 Ch, 428 (continuation after par«»l contract 
of possession taken before) ; see White y. Whitewood (1897), 13 T. D. It. 409. 

(g) Whittick V. Mozley (1883), Cab. & El. 86; but oxj)cn<lituro on alterations 
at tne request of the fessee may be sufficient; see Dickinson v. Barrow, [1904] 

2 Ch. 339. 


(h) Stamp Act, 1891 (64 & 65 Viet, c, 39), s. 76 (1). If there is u counter- 
part, this will either boar the same stamp os the agrocmoiit, or a os. stamp, 
whichever is less. The counterpart does not require a denoting stamp {ilia., 
B. 72). 

(0 See p. 396, post. As to stamp duty generally, see title Revekue. 

(A;) That is, as an ordinary ajn*eement under hand or a deed not described in 
the Stamp Act, 1891 (54 & 56 Viet. c. 39), Schedule. 

if) Doe d. Marlow v. Wiggins (1843), 4 Q. B. 367 ; see Olcn v. Dungty and 
Farrant (1849), 4 Exeb. 61. 

(m) Drant v. Brown (1825), 3 B. & C. 065 ; see Edgars. Blick (1816), 1 Stark, 
464 ; Laing v. Smith (1862), 3 F. & F. 97. 

(n) Drcmt ?. Drown, supra, 

(o) Uogarty v. Milne (^1864), 14 0. B. 627. 

(p) Chadwick ▼. Odr^ (1845), 1 0. B. 700. But if fho document is in effect 
a mm unacoepted proposal, and the tenant enters without any agreement en 
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Bkot.2. minute of ierme of letting by auction and is signed by the 
Reouisites auctioneer {q). Where an agreement refers to the toims of an 
for Agree- abandoned lease, it is sufficient for the agreement only to be 
mentfor stamped (r), provided the lease has not been operative (j). 

Lease. H jg asreement in writing it must be given in evidence ; 
the lessor cannot avoid doing so by suing for use and occupation 
generally (0» unless, perhaps, his own evidence does not disclose the 
existence of the agreement (a) 

Seot. 8. — Breach of Agreement for Lease, 

Spcpiflc 826. Upon the refusal or omission of either party to an 

peiformance. agreement for a lease to perform the agreement on his part the 
other is usually entitled to maintain an action for specific perform- 
ance (f>) ; but this being an equitable remedy (c), it is in the discre- 
tion of the court whether it shall be granted, and it will not be 
ordered if the agreement is uncertain in any material respect (d), 

the footing of llie proposal being in fact made, it is not necessary to produce the 
document in proceedings to recover possession, and hence it is no objection that 
it is not stainnod {Doe d. llmgham v. Cartwriffht (1820), 3 D. & Aid. 326). A 
signed approval of a draft agreement is only evidence of an intention to agree, 
and can be given in evidence without a stump {Doe d. Lamhoum v. Pedgriph 
(1830), 4 C. & r. 312). 

{q) Jtamshottom v. MoriUy (18H), 2 M. & S. 445 ; but a written paper contain- 
ing the terms of letting, delivered by the auctioneer to the bidder, but not 
signed by the auctioneer, has been bold not to require a stamp {Itamehottom v. 
I'uubrhigf (1814), 2 M. vV: S. 434). 

(f) Pearce v. Cheahjn (1835), 4 Ad. & El. 225. 

(«) Turner v. Powtr (i828), 7 B. & 0. G25. And see further as to stamps on 
agreements, title Contuacis, Tol. VII., pp. 535 et ecq. 

{() Drewtr v. Palmer (1800), 3 Esp. 213. See CoUerill v. llvhhy (1S95), 4 B. & 
C. 465 ; and compare Strother v. Barr (1828), 6 Bing. 136. 

(a) Maraton v. Dean (1835), 7 C. & P. 13; Fry v. Chapman (1836), 5 Dowl. 
266 ; Tra/«f»7i v. King (1846), 3 C. B. 608. 

(5) See title Specific Peufoumance. Formojlyit was the practice to ante 
date the lease when this was necessary to enable the parlies to try their legal 
rights {Lillie v. Legh (1858), 3 I)e O. & J. 201, C. A. ; Poyntz v. Fortune (1859), 
27 Boav. 393 ; Paul, in v. Lay (1860), 2 Do G. F. & J. 65); and in Ireland the 
lease, it seems, is still ante dated , see APIbroy v. Traill, [1898] 1 I. B. 469. An 
agreement for a lease usually imposes obligations which form sufliciont con- 
sideration; see also Pu/nuT v. Hamilton (1703), 2 llidg. Pari. Hep. 535, 549; 
Moore V. Cro/ton (1846), 3 Jo, & liOt. 433. 

(f) See title F.Qun'Y, Vol. XIII., pp. 11 ef aoj, 

((/) /*nVe v, Asshdo'i (1835), I Y. & C. (EX.) 441 ; Price v. Griffith (1851), 1 De 
O. M. & G. 80, 0. A. ; deffitry v. Stephens (1860), 8 W. B. 427 ; Oxford Corpora- 
fion V. Crow (KSOM), 69 L. T. 228. In the following cases the objection of 
uncertainty was not sustained {Powell v. Lwegruve (1856), 8 De G. M. & G. 357, 
C. A.; Parker v. Tasirell (1858), 2 Do 0. & J. 659; Oy/trd v. l*tovand (1868), 
L. R. 2 P. C. 135). An agreement under which the lessor is to put the house 
in decorative repair is not uncertain {Samuda v. Lanfrd (1862), 4 Giff. 42, 
distinguishing Toylor v. Poriinnion (IS55), 7 Do G. M. & 0. 328, C. A. 
(drawing room to be ** handsomely dccorat^ acconling to present style,” too 
uncertain for specific performance)); nor is an agreement under which tho 
leasee is ** to do all repairs, painting, papering, decorating etc.” uncertain ( A:ar 
V. Verity (1809), 38 L. J. (cil) 207, 486. 0. A.) ; or an agreement to tako a house 
when “ complete and lit for habitation ” {Fanlkmr v. LUn eUin (1663), II W. 11. 
1055 ; affirmed, 12 W. R. 193, C. A.). An agreement by tho tenant to do certain 
specified ” and other ” works at a stated exMiiso is not uncertain if tho specified 
works in affect wiU cost the stated sum {Baumann v. Jame$ (1868), 3 Ck App. 
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or if it involves hardsbip (c') ; nor will it bo ordered if the per- 
formance can have no beneficial result, where, for inslanco, 
the agreed term has already expired (/), or where, if the plaintiff 
is the lessee, it appears that he will be unable, through insolvency, 
to perform the covenants of the lease (//) ; nor where the granting 
of the lease will involve forfeiture (//); nor, in general, will spocilic 
performance be ordered if it involves the performance of work the 
execution of which the court cannot superintend (/). Before the 
agreement is enforced any condition precedent must have been 
fulfilled (^) ; and a tenant who has gone into possession under the 


608); compare Thdhisson v. liendleslam {Lord) (IS-Ui), 11 Jur. 29; Ganh^ 
V. Fooks (18G7), 15 W. H. 388. As to ovitlonco of I ho moaning of terms used in 
letters, see Skinner v. M*PouaU (1848), 2 Do O. & Sm. 205. 

(f) The agreemPiit must bo “certnm, fair and just in all its parts’* {Dnxion 
?. Libttr (1740), 3 Atk. 383, ;*cr liOrd llAUDWicivE, L.O., iitp. 380 ; Walpole {Loul) 
▼. Or/ord (Lord) (1797), 3 Vos. 402, 420. llcnco, if the covenants of Iho loaso 
will involve tho lessee in expenses which he did n(*t nntit ipate, and if this result 
is due to the lessor’s dehiult, specific performance will not bo ortloicd (Tildeolry 
V. ClarJcBon (1802), 30 lieuv, 419) ; but it is otherwise where the lessor is not in 
default, where, for instance, tho lessee knowingly agrees to take a house in 
defective repair (Cook v. Wauyh (1800), 2 Giil. 201); and the lossoo who has 
taken possession and insisted on repairs being done cannot refuse to accept on 
underlease because it contains covenants taken from the hca(l louse of which lie 
was unaware (Fash v. Cochrane (1839), 3 Jur. 973). A mistake as to tho legal 
effect of an agreement does not prevent specific performance {Lowell v. Smith 
(1872), L. II. 14 Eq. 85, where the lessor understood that the effert of the lease 
being determinable at seven or fourteen years was to give him tlio ojdion to 
dotoiinine it). _ 

(/) Walters v. Forthern Coal Mining Co, (1855), 5 Do 0. M. & 0. 029,638; 
De litassnc v. jl/arfi/n (1803), 11 W. It. 1020; see IlWcrn v. Lim (1814), 3 
Ves. iV B. 197; Feahiit v. Meyer (1818), 1 Swan. 223; compare Callaghan v. 
Pej*per (1840), 2 I. Eq. 11. 399 ; and on the same ground an agrooment for a 
yearly tenancy will not in general bospocilically enforced {Clayton v. Jilingwui’th 
(1853), 10 Hare, 451); though this will lie (lone iu a proper wise (/'Cacr v. 
Kojfltr, [1901] 1 Ch. 543 ; see Manchester IJrewcry Cv, v. Coomhs, [1901] 2 Ch. 
608, OIC); and as to letting for a single day to view a procession, see Olasst v. 
Woolijar and Itolerts (1897), 41 Sol. Jo. 573, 0. A. . , , 

(v) Neale v. Mackenzie (1837), 1 Keen, 474, 485; B( 0 Duckland v. Jlall (1803), 
8 Vos. 92. But the lru.stoo in bankrujitcy is entitled to a ^ant of the lease on 
entering into personal covenants {Lowtll v. Lloyd (1828), 2 x, & J. 372). 

(A) Peacock v. Pciwon (1848), 11 Bcav. 355; see l‘axton v. AVofim (1854), 2 
8m. & O. 437, 440 ; compare JleVing v, Lumley (1858), 3 De 0. & J. 493, 0. A. 

(i) Coiisoquently specific performance will not bo ordered of a buihhiig 
MgroomeDt except under special circurot-tancos olverhanijtton Corporatt^t v. 
Emnum (1901), 49 W. B. 463, 0. A.) ; compare nia'kctt v. Ilakt (1866), 2 lUm. 
4 M. 270 : MUyiitHX V. nUharJ, [1906] 1 Ch. 34 : but if tho contract iiichidea 
the granting of a lease, spociCo porfonnanco can bo onlorod of the ngrooinont 
for a lease and damagos given for broach of Uio building ngroomont (hoy v. 
JolmtM (1864), 2 Horn. & M. 118 ; Soamn v. El-je (1860), John. 669 ; ^ A"";** 
T. Jarktm (18G0), 1 John. & II. 319 ; Ni-rria v. Jackton (1862), 3 Oilf. 3 J(j : 
UiddUUmy.Gremwovdiirn), 2 Do 0. J. & Sm. 142, U. A.). But for this purpose 
the agreement must specify with laiflicient dearness tho work to bo duno j we 
Wood V. Slleeck (1884), 60 L. T. 241. It is no objection to gran'Mig siKscifio 
porfonnanco that the lease is to contain a covenant to rojwur (/aarfon v. Newton, 
supra). As to a covenant to maintain a vista through trees, see Armstrong v. 
CoMWe»of/(18G3), 15LCh. R. 138. ^ , 7, 4 

(klMbU V. niair (1800), 8 W. B. 072; Modlen ^noMl (1661), 4 
Dod. F. & J. 143, C. A.; Williams v. Frisco (1882). 22 Ch. D. 441, C. A. , 
and the lessee can resist performance on the ground of lujn-ox^ution of repasi* 
notwithstanding that he has taken possession, unleas he is barred by acquiescesct 
{Lamare v. Dixon (1873), L. 6 U. L. 414), 
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Sect. 8. agreement loses liis right to specific performance if he commits 
Breach of broaches of the covenants which would be inserted in the lease, so 
Agreement that the landlord, if the lease had been granted, would have a right of 
for Lease, re-entry {/). If the lessor cannot make a title to the whole of the 
" property, the lessee is entitled to a lease of so much as the lessor 

can demise, with an abatement of rent (m). The remedy of specific 
performance must be claimed promptly (w) but delay on the part 
of the lessor may be excused where the lessee has been in posses- 
sion (o), and probably also where the claim is by the lessee (p). 

Where an agreement is enforced against executors, the lease will 
be so framed as to exempt them from personal liability ($). 

827. The party complaining of the breach of an agreement for a 
lease, instead of suing for specific performance, can bring an 
action to recover damages (r); but he is not entitled to both 
remedies at once (s) ; and where non-performance by the lessor 
is due to defective title, the lessee cannot recover damages for 
loss of bis bargain (Of but only the actual expense to which he 
has been put (a ) ; but, if the default on the part of the lessor is 

(/) Jlill V. Barclay (1811), 18 Voa. 56, 63 ; Tunno t. Lewis (1831), 1 L. J. (cu.) 
177 ; Gregory v. WiUon (1852), 9 Hare, 683 ; Pain v. Coombe (1850f 3 Sxn. & G. 
449, 4G7. Similarly as to an intending underlossee who has committed acts 
which would be a forfeiture of the head lease {Lewie v. Bond (1853), 18 Beay. 
86). In such a case the tenant is not entitled to relief under the Oonveyancing 
and Law of Prf)perty Act, 1881 (44 & 45 Viet. c. 41), s. 14 [Swain v. Agree 
(1888), 21 Q. B. D. 289, 0. A.) ; eoritra where a breach is only apprehended 
(n*7/i</7ns y. Cheney (1796), 3 Ves. 59). 

(m) McKenzie y. ILeJceth (1877), 7 Uh. D. 675; Barrow v. Scammell (1881), 19 
Ch. I). 175. 

(n) See title Equity, Vol. XITT., p. 174 ; Iluxham y, Llewellyn (1873), 21 W. K. 
570, 766 ; and compare Qarreii v. Besborongh (Karl) (1839), 2 Dr. & Wal.441 ; os 
to lease for lives, see Ormond (Lord) y. Andereon (1813), 2 Ball & B. 363, 370. 

(o) Shepheard v. Walker (1875), L. E. 20 Eq. 659. 

(p) See title Equity, Vol. XIII., p. 174, note (a) ; Molloy y. Egan (1845), 7 I. 

Eq. E. 690 ; Burke v. Smyth (1846), 3 Jo. & Lat. 193; Cartan v. Bury (1860), 10 
1. Ch. E. 387 ; Norrii y. Jackeon (1862), 3 Giff. 396 ; contra, Davenport y. Walker 
(1876), 34 L. T. 168; Powie y. Dyneuor (Lord) (1877). 35 L. T. 940. As to 
forfeiture of a right of renewal by delay or acquiescence, see Baynham y. Ouy*e 
Jioepital (1796), 3 Ves. 295 ; London Corjwraiion y. Afit/ord vl807), 14 Ves. 41 ; 
Weaker y. (1842), 1 Hare, 341 ; Mountnorrie (Earl) v. IKAtfe (1814), 2 

Dow. 459, IL L. ; Drew y. Norhury (Earl) (1846), 3 Jo. & Lat. 267 ; Morgan y. 
Gurley (1851), 1 1. Ch. E. 482; and of the landlord’s right to compel renewal, 
see IHleon y. Sprait (1889), 25 L. E. Ir. 5. 

(r/) PhiVipe y. Everard (l83l), 5 Sim. 102 ; Page ▼. Broom (1840), 3 Beav. 36 ; 
St^hene y. //of An m (1855), 1 K. & J. 671. 

(r) As to a breach of contract before the time of performance arrives, see 
title Contract, Vol. VII., p. 438. note (c). As to proof of Uie plainiiil*s 
readiness to perform the contract on his part, see ColHne v. WUlTnoti (1864), 11 
L. T. 340. As to tender of a lease, see Price y. irtffiams (1836), 1 M. & W. 6 ; 
CunDty y. Powdl (1876), 1. B. 10 C. L. 200. As to damages for breach of 
warranty as to user of premises, see Mikh y. CoAunt (1911), 27 T. L. E. 372, C. A., 
and as to damages generally, see title Damages, Vol. X., pp. 301 ef eeq, 

(j) Sainier v. Ferguson (1849), 1 Mac. & G. 286; compare title Deeds and 
Other Instruments, Vol X., p. 496, note (t). 

(f) This is in accordance with the rule as to contracts for sale of land [Bain y. 
FolhergiU (Wi), L. E. 7 H. L. 158; see titles Damages, Vol. X.,pp. 337, 338 ; 
Sale or Land), which applies to agreements for leases (Gas LvjM and Coke 
ToiMf (1887), 35 Ch. D. 519, 543; Uyam y. Terry (1881), 25 Sol Jo. 
871, 0. A*). 

(a) Snell as oosis iaoniTed in inyestigating titls, wbsChar actually paid or not 
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vilfal, the lessee can also recover damages directly resulting from 
the default (b). The lessor also can recover damages against the 
lessee for refusing to accept the lease (c). 

Where an agreement for a lease is such that specific performance 
could be ordered, the court can give damages either in lieu of or in 
addition to specific performance (d) ; and this is so, notwithstanding 
that the plaintiffs only remedy is in equity, where, for instance, 
he cannot sue at law for want of a memorandum in writing, but 
can sue for specific performance on the ground of part perform- 
ance (e). Conversely, although no case for specific performance 
exists, the court can give damages for breach of the contract (/), 
but for this purpose there must be a contract enforceable at law (j). 

Sect. 4. — Title to be shown by Lessor. 

828. A person agrees to grant a lease of land impliedly 
agrees to grant a valid lease ; and if at the time when the lease ouglit 
to be granted (/<) he has no title to grant the lease, there is a breach 
of the agreement, and he is liable to an action at the suit of the 
intending lessee (i), though the damages recoverable in such an 


{liichardaon v. Chaaen (1847), 10 Q. 11. 756: Ilanaiip v. Pudwick (1850), 5 Kxch. 
616 ) ; or expenses of repairs executed with the lessor’s sanction [Pulhrook v. 
Lawea (1876), 1 Q. B. D. 284 ; and see Bauman v. Alatthem (1861), 4 L. T. 783) ; 
or a premium paid (Writ/ht v. Colfa (1849), 8 0. 11. 150). As to the intending 
lessee’s lion for expenses on the lessor’s intorost.in the promises, sue Aliddkton 
V. Magnny (1861), 2 Hem. & M. 233, and title Lien. 

(5) Ward v. Smith (1822), 11 Price, 19 ; see dufjites v. AHVar (1877), 6 Ch. D, 
163 ; overruled by Marahall v. Berridye (1881), 19 Ch. ]>. 333, 0. A., on anf>thor 
point xDay v. SinyleUm^ [1899] 2 Oh. 320, 0 . A. ; compare Juuea v. (Jardincr^ 
[1902] 1 Ch. 191. 

(c) Olderahaw v. Holt (1840), 12 Ad. & Kl. 6 tK) ; Afarahall v. MaiKiutoah (1898), 
46 W. B. 680 ; and see Poster v. Wheeler (1888), 38 Oh. H. U’O, C. A. 

(d) See titles Equity, Vol. XIII., p. 12, note ( 7 ), p. 61, note [ m ) ; SrECirio 
Performance ; and, as to damages, compare APHtdtyv. //am/// (18 15), Beat, 544. 

(e) Laveryy, Pam/f (1888), 39 Ch. I>. 608, OiiiriY, J., at p. 619; see 
Lewera v. Shaftesbury {Earl) 0866), L. E, 2 Kq. 270. 

(/) That is, because each division of IholIiKh Court can give all the rornedios 
to which the parties are entitled {Tumplin v. Jmnea (1880), 16 Ch. D. 216, 222 , 
0. A. ; Elmore v. PirrU (1887), 67 L. T. 333). 

ig) Rock Portland Cement Co, v. Wilson (1882), 62 L. J. (ci£.)214 ; He Ntrrihum- 
herland Avenue Hotel Co,^ Sully* a Case (1886), 64 Ij. T. 76; Be Eorthumherland 
Avenue Hotel Co, (1886), 33 Ch. D. 16, C. A. 

(h) De Medina ▼. Namum (1842), 9 M. & W. 820. 

( 1 ] Stranka v. St, John (1867), L. R. 2 C. P. 376; Iloare v. CAam5cr« (1895), 
11 T. L. E. 185, compare QmUim v. Stone (1811), 3 Taunt. 433 (ox})lainod in 
Stranka v. St, John^ «u;pra); Temple v. Brown (1815), 6 Taunt. 60; or the 
intending lessee can rescind and recover any deposit he has paid, and this ho 
may do before the time for completion if the lcH.Mor icfuses to produce his title 
Uiofper V. Coumhea (1827), 6 B. & 0. 631) ; but rescission of an executed a^ioemeut 


6 . A. But by aCToeing to lot, the Iwsor does not impliedly uuder^ke that the 
land can be used lor any purpose without restriction {Jackson v. Cohhin (1611), 
8 M. & W. 790 ; compare Eraldut v. Adeane (1873), 8 Ch. App. 756). I’ho lessee 
cannot insist on tlie lessor getting in all equitable interests before granting the 
lease ; it is sufficient if the equitable owner concurs in the lease {Beeves v. Oill 
(1838), 1 Beav. 376). A defect in title will prevent the lessor from obtaining 
speeme performance {Baskeomh v. PhilHpa (1859), 29 L. J. (cn.) 380; Reeves v. 
Ureenwich Tunniny Co. (1864), 2 Bern. 4 At 64) ; but the agreement may bt 
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Sect. 4 . 
Title to be 
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How 
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action are limitod in the manner already stated (A;). It follows 
that, apart from statutory or conventional restrictions, an intend- 
ing lessee is entitled to call for and investigate the title of the 
intending lessor (Z). 

The right to call for the title to the freehold is, however, 
excluded by the Vendor and Purchaser Act, 1874 (w), and where 
the lessor is a leaseholder holding by sublease, the right to call 
for the superior leaseholder’s title is excluded by the Convey- 
ancing and Law of Property Act, 1881 (n). But these provisions 
do not touch the immediate title of an intending lessor who is 
himsell a leaseholder, and, in accordance with the general rule, 
ho is bound to produce the lease under which he bolds and 
to show his title to it (o). The effect is that an intending lessor 
who claims to demise as freeholder need not show any title; if 
he proposes to demise as leaseholder, he is not bound to show 
the title of his immediate or any superior lessor, but only to 
show his own title to the lease under which he claims. 

The statutory provisions above referred to only apply in the absence 
of a stipulation to the contrary in the contract (p), and they do not 
prevent the intending lessee from showing aliunde that the title 
to the freehold or leasehold reversion is bad ((^). Moreover, since 
the intending lessee can by agreement exclude the statutes, he is 


conditioiinl on the lossor'e ability to grant the lease {Allot v. Blair (1860], 8 
\V. 11. 672), As to inability by a tenant for life to give a covenant binding 
his Buccossors, see Daicts v. Betts (1848), 12 Jur. 709. 

(k) See p. 680, anfe, 

(l) Stranh's v. *S7. John (1867), L. E. 2 0. P. 376, 380, citing 2 Sngden’s Vendors 
and Purebasore, 10 th ed., 141 (14th ed., 367, note); see Kecch d. irarae v. Halt 
(1778), 1 Dong. (k. B.) 21 ; Fildee v. Hooker {mi), 2 Mer. 424, 427; Porvu 
V. Bayer (1821), 9 IVico, 488 ; compare Molloy v. SUme (1838), 1 Dr. & Wal. 
585 ; Londonderry (Marchioness) v. Baker (1861), 3 L. T. 546. Since it is not 
universally customary to call for the lessor’s title, slight circumstunces will 
show that the right lias been waived {Simpson v. Sadd (1854), 3 W. R. 118). 

(m) 37 & 38 Viet. c. 78, s. 2 , which provides that on a cr>nti'act to grant 
a term of yoai's, whother to be derived out of a freehold or leasehold 
estate, the intended lessee shall not to be entitled to call for the title to the 
freehold. This applies to a lease of an easement, such as a right of way (Jones 
?. Jratts (1890V 43 Ch. D. 574. C. A.). 

(n) 44 & 45 Viet, c, 4 1, s. 13, which provides that on a contract to grant a 
lease for a term of years to bo derived out of a leasehold interest, with a lease- 
hold reversion, the intended lessee shall not have the right to call for the title 
to that reversion. 

(o) The reversion referred to in the C<»nveyancing and Law of l^operty 
Act, 1881 (44 & 45 Viet. o. 41), s. 13, is the reversion to the lease out of 
which the sub-lease is to be derived (GoJing v. irool/, [18931 1 Q. B. 
39.40). 

(p) ^ the provisions refened to in notes (m) and (n), supra. They ore excluded 
by a stipulation that the lessor shall deliver an abstract, and then the lessee is 
entitled to have the abstract verified in the usual way, and to have an acknow- 
ledgment or covenant for production of any deeds wbu^ will be required to show 
his own title subsequently (Re Pursell and Deakin's Contrad, [1893] W. N. 152). 
In all cases where a lessee is intending to spend a substantial sum of money on 
the property, the statutory restriction on his right to call for the lessor's title 
should he excluded by express stipulation in the agreement 

( 7 ) Jtmes V. Buf/s, supra. If the obiection to title is specific and litigation 
lesolts, the lessee can require the production of documents which are in the 
lessor's possession (ihid.\ 
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treated, for tlie purpose of notice, os if he had the ordinary right 8bot. 4. 
to investigate title, and he ^ be affected with constructive Title to be 
notice of matters wliich he would have discovered, if he had sbownby 
made such investigation (r). Lewr. 

Sect. 5,--Co7ise7tis Necessary, 

829. If tlie property to be demised is copyhold, the licence of ConsoDts 
the lord of the manor is required in cases wliere the terra of “ecoiiary. 
the lease exceeds one year, unless the special custom of the manor 
authorises a lease for a longer period without licence (s). If the 
property is held under a lease which contains a covenant against 
underletting ^Yithout consent, the lessor’s consent in writing 
must be obtained before the date when the underlease is to be 
granted (0- If this is not done, the intending underlessee can 
repudiate the agreement (a). 


Part III. — Leases. 

Sect. l.—Ilcquisitvs for Creation oj Leases, 

Srii’SKCT. 1 . — Leases far Three 3>rzr« and under, 

830. A lease for a term not exceeding throe years from the Creation of 
making of it, wlicrehy there is reserved to the landlord during the 
terra a rent of two third parts at least of the full improved value orlcat. 
of the demised premises, may bo made either verbally (//), or by 
writing under band only (c). For this purj)oso tho term is taken 
as not exceeding three ^ears if at tho time of the agreement it may 
last for less than that period, although it may also last for more (d). 


(r) That is, kid position is tho Humo as if, boforo tho slotutos, ho laid agrood 
not to call for the title [Tutvian v. Jlarlaml (IHSl), 17 Ch. Ih ; Ali't/ridye 

V. [1SU2] 3 Cli. .'iSj, 3117, C. A. ; coiiiparo hnray v. OaAaAef^r', [ISD?] 2 

Q. 11. 218, A.). 

($) Seep. 311, ante. For a form of liconco seo Kncyelopsudia of Forms and 
rrecedentfi, Vol. V., p. 220. 

(/) See p. o7G, i>o,d. If liquidated danriges are fixed in cos© the licence is 
refused, this does not give tho unrlorlossczr the option of not applying for tho 
licence {Long v. Ihivrinn (1804), 33 llc.'iv. 6S5). 

(a) Fofrrtr v. Sash (iMiOj, 30 IVav. 107. Ii ho has been in occupation he is 
under no liability to rotoro tho premises to their original condition (J’awhntr 
▼. nooth (1893), 10 T. L. K. 83, C. A.). 

{i) A verbal louse may bo made by any words showing tho intent to give 
excliisiTO possession for the term; compare MaUon'e C^/sr (1581), Cro. Kliz. 33 ; 
and see p. 337, onie, 

(c) Statute of Frauds (29 Car. 2, c. 3), s. 2, which excepts leases of tho nature 
montionod in the text from tho requirement of writing irnpowid by ihid.^ s. 1 
(si'e the text, infra), A lease for three years or loss is within tho exception, 
notwithstanding toot it contains an agreement or option for a further to? in 
beyond the three yearn {liollason v. Leon (18GI), 7 il. & N. 73; Hand v. Hall 
(1877). 2 Ex. D. 355, C. A.). 

{d) The Statute of Frauds (29 Car. 2, c. 3), s. 1, only applies where the 
tenancy, if good, must of necessity last more than three years {Re Knight^ 
Ex jMirie Voieey (1682), 21 Ch. D. 412. 458, Q. A> 
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Hence yearly {e) and other periodic tenancies may be created by 
parol notwithstanding that, unless determined by notice, they will 
continue beyond three years. The tliree years are computed from 
the day of the making of the lease, and it the term does not com- 
mence at once (/), it must expire, or be capable of expiring, within 
three years from that day 0/). 

Sub-Sect. 2 .— for over Time Fears, 

831 . Under the Statute of Frauds (Ii) all leases of messuages, 
manors, lands, tenements, or hereditaments, must be in writing and 
signed by the parties making or creating the same, or their agents 
thereunto lawfully autijoriaed in writing; otherwise they have the 
force and efTect of leases at will only (It). Consequently, having 
regard to the exception from this provision already noticed (i), leases 
for any term exceeding three years were required to be in writing. 
The Real Property Act, 1815 (k), added the further provision that a 
lease required by law to be in wTiting should be void at law unless 
made by deed. Hence, to be effectual at law, a lease which will 
necessarily last for more than three years from its date, or which, 
though for a shorter term, does not reserve a rent equal to two- 
thirds of a rack-rent, must be under seal (/). 

832 . Whore an incorporeal hereditament is appurtenant to a 
corporeal bored itament, it will pass under a demise of it, however 
made, and ihcreforo, if the lease can be made by parol, it is effectual 
as regards tlie incorporeal hereditament (m). But where tlie incor- 
poreal hereditament is demised by itself, the lease, to be valid at law, 
must be made by deed (a). Where the incorporeal hereditament 

(e) Jlitmmmd v. / arrow, [1U04] 2 K, B. ^32, jfcr Wills, J., at p. 3135. 

(/) Tho exception reforred to in note (c), p. 3S3, artfr, is not confined to 
leases commoncinc at tho time when they are made iltuhu y. Iliike (1725), 1 
Stra. 651). 

((/) RawHne v, TurHcr (17(M)), 1 Ld. Eaym. 73G; Foster v. /fceiw, [1892] 2 
Q. B. 255, 0. A., prr l.oi\l Ksiisit, M.B., at p. 257. 

1 h) 29 Gar. 2, c. 3, s, 1. 
i) See note (c), p. 3iS3, ante, 
it) 8 & 9 Viet. c. lOG. 8. 3. 

/) In practice an iustrumont under seal is always signed, but such an instru- 
ment is not within the Statute of Fmuils (29 Car." 2, c. 3), and sismature is not 
essimtial (AvtHne v. Whisson (1842), 4 Man. & O. 801 ; Cherry v. Ileminff (\8i0), 
4 Exch. 631 ; Ihlmea v. Mitchell (1859), 7 C. B. (n. s.) 361, 3GvS). See titles 
CoNTHACT, Vol. VII., p. 301 (w); Deeds and Otiieu Instruments, Vol. X., 
p. 384, note (u). 

(»♦) ntatultluv. Brook (1007), Oo. Jac. 189, 190; fihill y. (//enisfrr (1804), 
10 C. B. (n. 8.) 81 ; couquire ItriJ^dand ?. Shapter (1839), 5 M. & W. 375 ; and 
see Somerset (Duke) v. Foyo^rll (U>26), 5 B. 4c G. 875. 88;>. 

(») IJewlins y. SlipiKim (1820), 5 B. & C. 221, 229 ; Wood r. LeadbUler (1843), 
13 M. W. 83vS, 812 ; see Saunders v. Owen (I6J>8), 2 Salk. 467. As to rights 
of shooting, see Birdv, llvftinson (1835), 2 Ad. & El. 696; affirmed (1637), 
6 Ad. l?l. 624, Ex. Ch. ; several fishery (.Sowers* f {Ihdt) v. Fogwell (1626), 
6 B. A C. 875, 8S2); a fcri v (Mayfidd v. Itolumon (1845), 7 Q. B. 486) ; tithes 
tSwadliny y. Biers (1021), Cru. Jac. 613); tolls (l^ariridifs v. Ball (1697), 1 I/d. 
Raym. 130; (Jarxhmr v. M’l hamson (1831). 2 B. & Ad. 336, 338; Bfidglandy, 
Shai ier, snyra, at p. 3St>); lease of mnmiu without the laud (Somerset (Duke) 
y, kernel, sufra, at p. 883 ; aud see Utle Easements and Paonis i Pbendhs, 
Vol. XL, n. 246, If a statute requires the lease to be in writing, it need not 
also be unm Ml by virtue of the Heel Property Aet, 1845 (8 4 9 Ykt o. 106), 
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IB demised with land to which it is not appurtenant by a lease Smt. i. 
not under seal, and the lease would be valid as to the land alone, it Reanisites 
is not made void as to the land by the inclusion of the incorporeal for Creation 
hereditament (o) ; though if the rent reserved is an entire rent, no of Lwes. 
part of it is recoverable at law (p). 

Sub-Sect. 3.— Operation of Invalid Lease as an Agreement, 

833 . A lease for a term exceeding three years or at a rent less Invalid lease 
than two-thirds of a rack-rent, if created otherwise than by deed, is op®*®ting : 
construed as an agreement for a lease {q), and specific performance 
of the agreement will bo ordered, provided that it is in other lease; 
respects callable of this remedy (r); and where the lessee has 
entered, the right to specific performance is sufficient to give the 
parties respectively rights equivalent to the legal rights, and place 
them under obligations efjuivalent to the legal obligations, of lessor 
and lessee (s). In equity the lease is deemed to have been effectively 
granted, and for practical purposes the parties are in the same 
position as if the lease were valid at law(0. 

AVhere the above equitable doctrine does not apply, the effect of (ii.) as 
entry under the void lease, if followed by payment of rent, is to 
create a tenancy from year to year upon the terms of the instru- ^ 
nicnt so far as applicable to such a tenancy (a). 

A lease of an incorporeal hereditament by an instrument not Invalid lean 
under seal seems to bo subject to the same considerations, and 
operates as a valid lease in equity, provided that the lessee has entered nuruts. 
into enjoyment under it and that si^ecific performance would bo 
ordered (a). JJut ajiart from this doctrine, if the lessee has entered 
into enjoyment, and has thus received the considoralion for his 


s. 3 {Shffhfrd y. JlodsmaH 18 Q, K. 310; Markham v. Stanford 

14 (\ 11. (x. 8.) 37<i); BOO th(} Turnpiko Uoiids Act, 1N2*2 (3 (ioo. 4, c. rjti), 
fl. 67 (as to which see tho Stututo Law PeviBioii (No. 2) Act, ISIH) (63 «Si ,*>4 
Viet c. 51), s. 3); and as to loascs of ferries, see title FEEKIE8, Vol. XIV., 
p. 558. 

(o) It. V. Ifockicorthii [InhahitauU) (1837), 7 Ad. & El, 492. 

(p) Oai diner y. (1831), 2 B. & Ad. 336, 338; Bird v. Iligghmon 

0835), 2 Ad. & El. 696; compare Doe d. Urijjiihe v. ( 1 SOO), 3 Enp. 7H 

( where promiKos are let at an entire rtiiit, and a part of the promises cutinut bo 

egully demised, tho whole demise is void), 

(e) Bond v. Bosltng (1861}, 1 B. & S. 371 ; Titleif y, Moll fit (1861), 16 
C. B. (if. 8.) 20s ; Uagne v. Cummings (1861), 16 C. B, (x. 8.) 421 ; compare 
Burton v. JUevtH (1817), 16 M. & W. 307 (on tho repealed stut. (1884) 
7 & 8 Viet c. 76). 

(r) Parktr v. Taswcll (1868), 2 Do G. & J. 669. 

(«) IVaUh V. Lomdale (1882). 21 Ch. D. 9, 14, C. A.; compare Drury y, 

Miicnamara (1866), 6 E. & B. 612 (which probably would nut now be 
followed). 

(0 The result is that to a considerable extent the Real Property Act, 1846 
(8 & 9 Viet. c. 106 , s. 3, has been nullihcd ; see Furwes v. /?oji#i(J888;, 4 T. L. R. 
457 ; but, as regards other persons than the lessor and Icsso«% the want of a 
legal estate in the les*(eu by reason of the invalidity of the domibo might be 
important ; and see title Deeds and Oibeb IxsTKUUEin's, Vol, X., p. 378, 
note (/). 

(a) Clayton y, Bldkey (1798), 8 Term Rep. 3; 1 Smith, L. C., 11th ei., 127; 
and other cases cited at p. 441. poet. 

(a) See Lowe v. Adame, [1901] 2 Ck. 598. 

H.L.— XVIU. 
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bargain, he is bound by the stipulations of the instrument so far as 
they apply to the period of his enjoyment (b). 

Sect. 2. — Contents and Operation of Lease* 

834. The usual contents of a lease by deed are the date, the 
names and descriptions of the parties, the consideration, the opera- 
tive words, the parcels or description of the property demised, the 
exceptions and reservations, the habendum, the reddendum, the 
tenant’s covenants, the landlord’s covenants, and the conditions- 
The matters before the habendum are called the premises*' (c). 
They may also include recitals, but recitals are unusual in a lease. 
If any reference is necessary to a power under which the lease is 
pranted, tliis is inserted in the operative words (d). The habendum 
defines the duration of the term, and the reddendum the amount 
of the rent(c). The contents of a lease by instrument under 
hand are in substance the same, but they are not so formally 
expressed (/). 

835. A lease by deed takes effect from the date of de1ivery((7). 
Primd facie the date which it bears is the date of delivery ; but 
evidence is aduiissible to show that it was in fact delivered on a 
different date(/0« 

836. Where the only consideration for the lease consists in the 
rent and lessee’s covenants, it is usual, though not necessary, to 
insert a reference to these in the premises; where there is an 
additional con.sidoraiion, such as a line or premium, it is essential 
to mention this in the premises (t). 


{b) 7'bvmai v. Fre^hidcs (1847), 10 Q. B. 776 ; Adam» v. Clutterhuch (1883), 10 
Ci 11. 1). 403 ; and compare Wifkimon v. Torkinyton (1837), 2 Y. & U. (EX.) 720 
(as to recovery of rent), 

(r) See title Dkeds AND Other Instruitknts, Vol. X., pp. 381, 473. As to 
supplying a wonl, see Wright v. Dickwns (1813), 1 Dow, 141, 147, II. L. For 
vurunis forms of louses, see Encydopsedia of Forms and Precedouts, Vol. YII., 
pp. IJH) €t 8iq, 

{d) For forms of looses under statutory and other powers, see Encyclopsedia 
of Fonns uiid I’rcccdouts, Vol. VII., p. 041. 

(f) In COSO of coiitnidiction between the habendum and reddendum, the 
halHmdum prevails (.l/a«/j«c8 v. Smallwood, [1910] 1 Ch. 777, 781). 

(/) As to a roferoju'o to “covenants” in a louse not under seal, see title 
Deeds and Otheu iN.sTurMENTS, Vol. X., p. 475. As to tho effect of 
oollatoral pond agroement, see ildd., p. 44, Evidence of custom is excluded 
where tho lea.**© is clanr {Re Stroud and Iht Fast and West India Docka and 
Birmingham Junclion Rail, Co. (1849), 8 C. B. 602, 631). As to the meaning of 
techmeal terms, see tit!»>s Custom and Usaqks, Deeds and Other Instru- 
ments, Vol. X., p. 449, ibid,, p. 261. As to statutory meanings, see Smilh v. 
Wilaim (1832), 3 B. & Ad. 728, 733. 

(^) See title Deeds and Other Instruments, VoL X., pp. 382. 446: Co. 
Litt. 46 b.' 

(h) Steele x. Mart (1826), 4 B. & C. 272, 279. 280. 

(*) Iloth to insure tho due operation of tho deed and to satisfy the statutory 
provisions ; see p. 396, pat. If a loose prepared in pursuance of an agree- 
ment for a lease is tendered to the lessee for execution, he is not bound to 
execute it unlt'es the consideration is truly stated ( VonhoUen v. Knowlea (1844), 
IS M. & W. 602). As to lien for unpaid premium, see Shephtard v. Dedham 
(1877), 6 Ch. 1). 697. 
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837. The relation of landlord and tenant is one of contract (/c), Skct. 2. 
but, so far as the lease vests in the tenant the right to the exclusive Contents 
possession of the premises, it operates as a convoyauce. The usual and Opera- 
word for this purpose is “demise/* but neither this word, nor any tionof 
formal words of conveyance, are necessary. Provided the iuKtru- 

ment shows the intent of the parties that the one sliaii divest Dcmi^. 
himself of the possession and the other come into the possession 
for a determinate time, eitlier immediately or in the future, it 
operates as a lease (1) ; and this is so whether it is in the ordinary 
form of a demise, or in the form of a covenant (m) or agree- 
ment (w)» or in the form of an ofTcr to let or lake on certain 
terms and an acceptance appearing on correspondeneo !(►). 

838. The property comprised in the lease, including casemonis, Covenant!, 
and the exceptions and reservations, the term of the lease, and the 
reservation of rent, are discussed elsewhere (;>). The remainder 

of the lease consists of the tenant’s and the landlord’s covenants ((/) 
and the conditions. 

The tenant’s covenants are intended to provide for jiaymoni 
of rent (r), rates, and taxes («); for tlio niaintenanco (i) and 
insurance (u) of the premises ; for any suitable restraint on the 
user of them (v); for restraint on assigning and Bubletting(a) ; and 


{Jc) Seo p. 335, ante, 

(/) Moruan d. Ih ivdimf v. TtmtU (1810), 3 Taunt. 65, 67; ]ViUdn$m v. 
Hull (1837), 3 liin??. (N. c‘)508, 533; JhtHmry v. Sawii/wd (1808). 80 L.T. 552, 
C. A., and cases cited in note (r), p. 307, ante, II' exclnsivo pussossion is to 
be ^nven, an instniiiient thouj^h in form a licenco will operate as a lease (A*e 
d. l*ntrhard\. /W</ (1833), 5 11. & Ad. 689, 602; see JfaU v, iSVa/oiy/if (1660), 

1 Mud. 11 ; Doe d. IJaidnf v. H W (1810). 2 B. & Aid. 721, 730). 

(m) Whiilork v. Horton (1605), Cro. Jac. 01 ; Tisdafe v. AwcrflOllt, Hob. 31 ; 
Drake V. Mundaif (1631), Cro. Car. 207 ; Itu/iarda v. Selij {167<1), 2 Mod. Pep. 
79; liiifhtd. Daasei v. Thonmaa (1763), 3 Burr. 1411, 1116; see t\nny d. Haathum 
V. Vd.if 'd (1811). 2 M. & S. 255, 257. 

(w) See Lovel<ck v. Frunkhjn (1816), 8 Q. B. 371. An agreement which ia in 
eil<^ct an undertaking that tenants shall he found, and a guarantee of a sum 
equal to the proposed rents, does not create a tenancy [Taylor v. Juckam[\M0), 

2 (.’ar. & Kir. 22). 

(o) Chtiftman v. Black (1838), 4 Bing. ( 21 . c.) 187 ; see Jonea v. lUymdda (1841), 
1 Q. B. 506. 

( jj) See pp. 11 1 rf aei/,, pp. 434 et aey., pp. 4G4 et j»oat, 

Xq) As to what words amount to a coveitant, see title JDkeus AND OTHER 
Instruments, Vol. X., p. 475 ; Mdea v. l\Mn (1867;, 17 L. T. 432, 435. As to 
the effect of recitals, see title Deeds and Other iNsriiUMENis, Yol. X.. 
p. 463. Yiliere on the fair construction of the language of tho lease an ohliga- 
tion is imposed on one party, this creates an express, and not merely an 
implied, covenant ( /?« Cad/yan and Uana Place Ealate^ Ltd., Ex jtarle (1896), 
73 L. T. 387, C. A., per liiGBY, L.J., at p. 390); and as to the construction of 
oovenants, see title Deeds and Other Instruments, Yol X., pp. 441, 475 
it aeq. : EVia v. Kerr, [1910] 1 Ch. 629 ; Napier v. Williama, [1911J 1 Ch, 361; 
and as to the oonstruction being most stiongly against the covenantor, see also 
Love V. Parea (1810), 13 East, 80, 87. 
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Beot.2. for the yielding op of the premises at the determination of the 
Contents lease (i*). 

and Opera- The landlord’s covenants provide for quiet enjoyment (c) ; and 
tton of fof payment of rates and taxes, and for maintenance of the premises, 
so far as these obligations are to be borne by him. 

The conditions include a power of re-entry on non-payment of 
rent or breach of covenant (d). Provisions for renewal of the 
lease (c), and for an option for the tenant to purchase (/), usually 
take the form of covenants by the landlord, and provision for deter- 
mination of the lease during the currency of the term, if 
desired, is inserted among the conditions^). In addition, special 
covenants may require to be inserted to suit the particular nature or 
circumstances of the demised property (/t). 

Usual 839 . An agreement for a lease should specify the covenants and 

ooveuanta provisoes which are to be inserted in the lease (i) ; if it does not do so, 

or if it provides that the usual and proper covenants and provisions 
are to bo inserted (j), the parties can require the insertion of such 
covenants and provisoes only as (1), in the case of ordinary property, 
are usual generally (A) ; or (2), in the case of special property, such 
as leases oif public-houses, or mines, are usual in leases of similar 
property, either generally, or in the same district (/) ; or (3), in the 


Bpo p. 66(3, post. 

See p. 623, post. 

((/) See p. 630, post, 

(€) S <‘0 p. 393, post. 

(/) See p 390, ;}ost. 

(y) See p. 393, post. A condition means something upon breRcli of which 
the intorCHt may bodetorminod before the appointed period ( 7'ay/or v. Jllartinda/e 
(1812), 1 Y. & C. Ch. Cas. (368, 662). 

(A) Ah to implied covenants or covenants arising by construction, see title 
Dekds ani> Other Instruments, Vol. X., p. 477 ; v. Stuort (1862), 7 

II. & N. 763 (whore an agreement by a lessor to supply material — chlorine 
still-WHste — for use in a factory implmd an obligation on the lessee to accept 
ond pay for it). Whore the licensee of a stall is to have the excluHive right of 
exhibiting and selling certain goods, this uill bo enforced by injunction 
v, Itoyal Aquarum Sttcitiy (1876), 3 Ch. I). 228). 

(f) As to an agrocuient for a lease, subject to suen clauses as the lessor 
chooses to insert, see iVtniAvM ▼. /^easc (184(3), 10 I. Eq. R. 124; or, subject to 
conditions to bosettloil by a third person, see (Jonrlnv v. Stm^rset {Duke) (1816), 
19 Yes. 429. As to clauses to be inserted in renewal of louses, see Rvhtts v. 
Bell (1847), 1 l)e 0, & Sin. 336; rawrev. Rau/urleu (AVirf)(186l)}, 1 I. Ch. R. 321. 

(J) Whichever form the agreement takes, the effect in this re>i>ect has been 
said to be the same {Chureh v. lirmvn (1808), 16 Vos, 268, 27 ( ; Drtq>ert v. 
Parker (^1832), 3 My, & K. 280; Bhkestry v. (1341), 1 llaro, 176, 181) ; 

though if the agreement is silent as to covcnuiits, it may be that tlie le.s8or is 
not entitled to limit his liability under the implied covenant for quiet enjoy- 
ment by inserting the usual express limited covenant \tUhuun v. Poyle Col/eqe 
{Truitm), [1898] 1 1. R. 233, C. A.). 

(A) Church v.JJrawN, fupra, at p. 267 ; Hampshire v. TT’iVAms (1878), 7 Ch. D. 
666, 661. If the lease is to contain ** prorior covenants,*' those covenants only 
ire to be inserted which will secure the full effect of the contract {Jmtes v. Jouee 
(1806), 12 Yes. 186, 189 ; Blakesley t. WhitUon, sii/ira). The question what are 
usual and proper covenants can lie determined on a suiiiinons under the Vendor 
and Purchaser Act, 1874 (37 ft 38 Viet. c. 78) (Re Arutertou aU MUucr'e 
Cofstraei (1890), 46 Ch. D. 476). 

(0 See as to public-houses, Bennett v. TTomoeA (1828), 7 B. ft C. 627 ; Brookes 
If* Drftdale (1877), 3 C. P. D. 62, 69; Hampshirt ▼. irtdteiis, eupra. As to 
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case of a particular estate, are known to be always inserted (m). Biot. 2 . 
What these covenants and provisoes are is a question of fact to be Contents 
decided upon an examination of the loading books ot precedents (n)> Bod Opera 
or upon the evidence of conveyancers and others familiar with the 
practice generally, or with the practice in the particular district ( 0 ), 
or on the particular estate (7/1). The covenants and provisoes which 
may be regarded as usual in all cases are (p ) : — covenants by tlie 
lessee to pay rent; to pay taxes, except such are ultimately charged 
by statute on the landlord (q); to keep and deliver up the premises 
in repair (;•) ; and to allow the landlord to enter and view the state 
of repair (s) ; the usual qualified covenant by the landford for quiet 
enjoyment (0; and a proviso for re-entry on non-payment of 
rent (a). 


840. A covenant or proviso which tends to abridge or qualify Ununual 
the estate vested by the lease in the lessee is not allowed to bo c‘>vcuanu. 
inserted as a usual covenant (h) ; and on this ground it has been 
held that a covenant against assigning or underlettiiig without 
consent (c), and a proviso for re-entry on bankruptcy (d), or on 


iriines seo IIo(i(jklnmn v. Crou't (187o), L. U. 19 Kq. 691 ; HtrtUeij v. Pearson 
(IhSO), 15 Ch. 1). 113. As to agricultural looses hoo lieU v. Ikirchnrd (1852), 
10 licav. 8. 

(m) Cunadian Pacific Railway v. Toronto Coryuration^ A. (s 33, P. C. 

(«) Hampshire V. ir/c/iT«5 (1878), 7 Ch. I). 565. 601. W hero hy statute certain 
covonanta are to be implied in every lease, unlcHBothorwi^^o ex])reHHly provided, 
itsooiusthat those bortuno ‘‘usual uiid proper”; hoo CoUmiu v. l\)yle Coltcye 
{Tru^t€i$)t [1898] 1 I. K. 233, C. A. (as to llio unlimited covoiiant for quiet 
cnioyiiumt im))litHl by the Landlord aud Tenant Law Amoudmout Act, Ireland, 
1500 (23 & 21 Viet. c. l.Vl), b. 41). 

Ut) lUtdtjhiusou V. ProwCy supra; Hart v. Hart (1851), 15 (3). I). 070, 095, 

Ip) See 5 I)uvid8oii, Proeulents in Convoy unci ng, 3rd ed.. Part 1., 53; 
Hampshire v. 11 supra^ ut p. 501. 

(7) See Rennett v, Womack (1828), 7 15. & C. 627 (wliere there wuh to be 
a “net rent” with UBual covenants) ; Parish t. Sheman (1800), 1 Do 0. 
F. & J. 320, 332 (rent “ free of all outgoingH ’*) ; Canadian Pacific, Railway v. 
Toronto Corporationf supra. 

(r) />oed. Dymoke v. Withers (1831), 2 15. & Ad. 890, 903; Sharp v. MilUyau 
(No. 2) (1857), 23 15cav. 419, 422. Compare JfurrrI v, Harrison (1091), 2 Vorn. 231 . 

(s) And in a mining loa.se, reservation of liberty for the k*8»or and hia agents to 
examine the workingH [lilakesfey y, Whiddon (1841), 1 Ilaro, 170). 

(f) l^oe Colhoun v. Poyle Colletje {Trustees), supra. 

la) Ilodyhinsou v. Crmoe (1876), 10 Ch. App. 022, 626. 

\h) C7iarc/t V. flrw/ u (1808), 16 Ves. 258, 204; IJlakedey y. Whiddon, sujnra, 
at p. 180; IMfjkinson v. Croioc (1875), 10 Ch. App. 022, 625. I5ut originally 
it was a disputed point whether the covenant ngainat ai^Bignment was **U8ual” 
or not {Moryan y. Slauyhtrr (1793), 1 Esp. 8; Folkinyham y. Croft (1796), 3 
Anst. 700; i'ere v. Loved en (1800), 12 Vea. 179; Rrowne v. Rahan (1806), 15 
Yes. 528; see Rlakesley y, WhiMm, supra, at p. 181). The covenant will bo 
inserted whore the lease is in Bubstitution for one containing a roKtriction on 
asaignment (Rdl y. liarchard (1852). 16 Beav. S). 

(f) Henderson v. Hay (1792), 3 Bro. C. C. 0.32; Churchy. Brown, supra; 
Uampshirey. n'lV/rena, supra; iJishop y. Taylor A Co. (1891), 60 L. J. (Q. D.) 550. 
It makes no difference that the agieomcnt dorfs not mention '* asHigna ” of the 
lessee {Budclaud y. PapilUm (1860^ L. B. 1 Eq. 477, 482 ; affirmed, 2 Ch. App. 
07, 71). Similarly, in a lease to contain •* proper covenants,” a covenant agaiubt 
assigning or underletting will not be inserted {Eadie v. Addisrm (1882), 52 L. J. 
(CH.) 80) ; but a covenant against underletting with a proviso for re-entry Is not 
unreasonable {Haberdashers^ Co. y. Isaac (1857), 3 Jur. (N. 8.) 611). 

{d) Eodykinson v. Crowe (1875), L. E. 19 Eq. 691 ; llyde y. Trarden (1877}, 
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breach of covenant generally, are not usual (e). The following 
covenants and provisoes have also been held to be unusual (/) : — 
A covenant by lessee to rebuild and repair (^); exception from the 
covenant to repair of damage by fire or tempest (ft); a covenant by 
the lessee to insure (i ) ; or not to carry on a particular trade (ft) ; a 
condition that assignments or underleases shall be registered with 
the lessor’s solicitor and a fee paid to him (i) ; and a covenant by 
the lessor to rebuild in case of destruction by fire or tempest, with 
a condition that on default the rent should cease (m). 


Nature of 
option tr) 

{ mrchnso 
essor’a 
iutereat. 


Sect. 3 . — Option to Purchase, 

841. A lease may confer upon the lessee an option to purchase 
the interest of the lessor in the demised premises. This usually 
takes the form of a covenant by the lessor that, if the lessee within a 
specified period shall give to the lessor notice in writing of a specified 


3 Ex. I). 72, 82, 0. A. But an express proviso for re-entry on Iho bank- 
ruptcy of the Irssoo (AW (1. IfnhUrv, (/«//iera (1787), 2 Term Bop. 133), or on 
execution being lo\ie(l against him (see Onvia v. KifVm (1830), 7 Bing. 154), 
is lawful. 

(f) lloiighimon v. Crowe (1875), 10 Ch. App. 622. This has not boon nltcrod by 
the Conveyancing and Law of Property Act, 1881 (44 & 43 Viet. c. 41), s. 14, 
notwithstanding that the danger of actual forfeiture has been thereby substan- 
tially diminished (AV Anflrrtuu ami Milmra (Jmiract (lS9o), 45 Ch. lA 476). 
The rule applies to leases of special property, such as mining lousos {Ilodgkiuaon 
V. Vrotoe, aHpra)t pnhlic-houso loaso.s (Ac Lantlor arwL Uagley'a Contract^ 
(1892] 3 Ch. 41), ns well ns to ordinary leases. Formerly it was held that a 
proviso for re-entry on bankrujitcy (/A//wci v. Biirndt (1859), 27 Boav. 500) 
was a u.sual proviso in a lease of a public-house ; nnd though a proviso for 
re-entry if any other business than a licensed victualler’s is carried on is not 
'* usual '* on the grant of a lease, yet it may bo treated as usual for the purpose 
of assignment (Bra wf A v. IPomaci "(1828), 7 B. & 0. 627). 

(/) Since the question whether a particular covenant is usual is one of fact 
(see Jifnnett v. aupra; Jiroukea v. Dryadale (1877), 3 C. P. I). 52), it is 

possible for the accepted list of usual covenants to be varied (see Uampahirt 
V. lf'fVA'r?w (1878), 7 Ch. D. 655^eT Je.ssel, M.U., at p. 561) ; but while this is 
so in theory, in jiractico it is dimeult to procure the ncce-ssary evidence. 

(«7) Ihnr il. Dyvwke v. ll'tfAers (1831), 2 B. & Ad. 896, 903. 

(5) Sharp v. Milligan (No. 2) (1857), 23 Boav. 419 ; see Kemlall v. Aft// (1860), 
6 Jur. (n. b.) 96S. But in l)^ a. KUia and Medwin v. Sandham (1787), 1 Term 
Bop. 705, a covemuit to repair with such an exception was found as a fact to 
be usual. Compare CVome v. 3/oryan (1889), 60 L. T. 703 (where the words “ or 
other casuolty were rejected as b»‘ing unceilain, although the exception of 
damage by lire or tempest was admit bal by the lessor). 

(i) Seo*f’«'S<fr v. ('ollinge (1832), 3 My. & K. 283; 5 Davidson, Precedents 
in Conveyancing, 3rd ed,. Part 1., 53, n." 

{k) l\opert v. Parker (1832), 3 My. & Iv. 2S0 ; v. C(Tpe (1831), 3 My, & K. 
269; and certainly it is nut usual in a neigh btiurbood where trade is usually 
carrieilon (IIVA/raAom v. Liveaeg (1854). 18 B»?av. 206, 210). In Due d. Unit 
(Afaiyuts) v. Oueet n846), 15 M. & \V. l(io, a stipulation in the agreement that 
the premises should not be used except for a specified manufactory, and that 
usuM covenants should lie insert^ni, did nut authorise the insertion of au 
affirmative covenant by the lessee that he would carry on the manufactory. 

* *) Braokee v. 

a) Doe d. EUi< and Medwin v, Stindham, supra ; see Me^lwin v. Sandham 


|2 

^789}, 3 Swan. 685. As to covenants in leases of special kinds of property, see 
[as to farming leases) p. 564, fas to public-house leases), p. 571, post, 
tp mining leasee, see title Mines, Minsuals, and Quaekiib. 
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length o( his desire to purchase the fee simple, or other the interest 
of the lessor in the premises, the lessor uill on payment of a 
specified purchase price, and of any arrears of rent, convey the 
demised premises to the lessee (»). The option, if exercised, will 
create an interest in the land in favour of the lessee or his assigns, 
and though the covenant giving the option is binding as between 
lessor and lessee without regard to the rule against perpetuities ((0* 
yet, in order that the interest in the land may be eileclively created 
as against the successors in title of the lessor, the option must be 
BO framed as to bo exercisable only within the time allowed by 
the rule, that is, if the term of the lease exceeds twenty -one years, 
the option must be restricted, if no life is mentioned, to twenty-one 
years, or otherwise, to the duration of a life or lives in being and 
twenty-one years after (p). 

842. Any matters which by the terms of the 0])tion are made 
conditions precedent to its exercise must bo strictly observed. 
Thus the notice must be given within the specified period (7), and 
if payment of the purchase-money at the expiration of the notice 
is made a condition precedent, the payment must bo duly made (r). 
But it is not essential that the lessee shall have performed all ibe 
stipulations of the lease, unless such performance is made a condi- 
tion precedent {»). Provided that at the time when the option is 
exercised the lease is still current— that is, that it has not In^en 
already determined for breach of covenant— the exercise of the 
option creates the relation of vendor and purcliasor. Pending 
completion, the rights and liabilities incident to the relation of 
landlord and tenant are suspended, and the lessor is not, subse- 
quently to such exercise, entitled to terminate the lessee’s rights 
as purchaser for breach of covenant ( 0 - Where an option is given 
to the lessor to purchase the lessee’s interest, a purchase of such 


i n) See Encycltipawlia of Forms and Prmdenls, Vul. VII., p. 198. 

0 ) South Eastern Jtailwuy v. AsBoriated Portland Ctmeni 
Ltd.^ [1910] 1 Ch. 12, C. A. ; and Iho lessee is entitled to daimiges again.'^t Iho 
lessor and bis estate for breach of the covenant to convey {Worthing (Wj/ttra- 
tion V. Heather t [1900] 2 CIi. 682. 

(p) Woodall V. Clt/lon, [1906] 2 Ch. 257, C. A. ; comparo Lftruhn and South 
Western Rail. Co, v. Gomm (1^82), 20 Ch. D. 602, 682, 0. A.; and see title 
Pkrpetuities. 

(v) Riddell v. DurnJ'ord (1893), 37 Sol. Jo. 207, whore six calendar months’ 
previous notice in writing was In id to mean at least six months’ notice expiring 
before the date of purchase ; but the lcs.'<or may by conduct waive any delay 
{Ptgg V. irisdw (1862), 16 Beav. 2310. 

(r) Ranelagh (ujrd) v. (1804), 2 Prow. & Sm. 278 ; Weston v. Collint 

(1865), 34 L. J. (cii.) 363 ; see Pawson v. l)aw»on (1837), 8 Sim. 340; Drotjhe 
V. Qarrod (1867), 3 K. & J. 608 ; 2 De 0. & J. 02 (an option »»f j)urcb:iHO in n 
will) ; contra if payment is not a condition precedent (MHU v. llaywotjd (1877), 
6 Ch. D. 196, C. A.). 

(s) Thus the option may be exercised notwithstanding that there has been a 
breath by the leasee of a covenant to in.suro {Green v. Uni) (I860}, 22 Bcav. 026). 
‘When the option is subject to a condition that the Icssco shall in tho meantime 
have **duly ’’ paid his rent, **duly” does not mean punctually, and if tA\ rent 
is paid up to the exercise of the option, a slight delay is immaterial {Starkey v. 
Baiion, [1909] 1 Ch. 284). 

(0 Raffety v. Scho^, [1897] 1 Oh. 937. 
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interest in a part of the premises will not prevent the suhsequeiit 
exercise of the option as to the remainder (a). 

843. The terms of the option usually require that it shall be 
exercised in writing, but this requirement, even where not expressed, 
is implied, since it is the intention that the resulting contract shall 
be binding on both parties (h). If the option is given to the lessee 
and his assigns, it is only exercisable by the person in whom the term 
is vested, and consequently cannot be exercise<l by an equitable 
assignee of the term (c). On the death of the lessee the benefit 
of the option passes with the lease as part of his personal estate (d). 
Where the lease is granted by trustees, notice must be given to all 
the trustees or the survivors of them {e), 

844. When the option is duly exercised a contract arises for 
the sale and purchase of the demised premises, and the usual 
consequences of such a contract follow. Thus, if the lessor’s 
interest is a freehold interest, it is treated in equity as converted 
into personal estate, and the conversion operates retrospectively as 
from the date of the lease, so that, if the lessor has died in the 
meantime, the purchase-money forms part of his personal estate (./). 
Con80(iuently the exercise of the option, if followed by the comple- 
tion of the purchase, deprives the lessor’s heir or devisee of the 
property without com permit ion, but until completion the heir or 
devisee continues to bo entitled ta the rents and profits (r/). This 
doctrine, however, applies only between the persons interested in 
the real and personal estate of the lessor. It is not to be extended, 
and it does not apply between lessor and lessee as vendor and 

E urchaser, so as, in tlm event of the premises being burnt down 
efore the exercise of the option, to give to the lessee the insurance 
moneys arising under a policy taken out by the lessor (/t). 

(a) Sco Conveyancing and Law of Propojfy Act, 1881 (44 & io Viet. c. 41), 
i. 12, which overrules ti^tarroiv v. Cfiop,r ; I8.'h’n, Hayes & Jo. 401. 

(//) Uirmihtjham Canal Co, x, Carturii/ht (1870), 11 Ch. D. 421, 434 ; but the 
parties tuny waive this requirement: coiiquiro Btatson v. NidioUon (1842), 6 
Jur. ()20. 

(/•) Friarii Ilolroydand He tin/ a Breirerica, Lid. v. [1899] 1 Ch. 86 

(though the Iwsor may wai\c strict compliance with the terms of the option); 
levoiscd on facts, [1899] 2 Ch. 201, C. 

Of) Ih' A-laina and Kenainutan Vfutrn (18S4), 27 Ch. D. 391, C. A. 

(f) Suit Ufa V. H ar<i/f (1890), 03 L. T. 329. As to how far trustees can give 
an option of purchase, sec p. 318, (mte. As to companies and corporations, see 
r/rti/ V. Lufford (1832), 6 DoO. & Sm. 708 ; Be Fruuile i^rphan Asylum n867), 
17 Tj. T. 39. The notice may l>o served on the infant hoir of the lessor nlWs 
V. Jlmle (1802), 31 L. J. (ni.) 2931. 

(/) l.awrax. /few nr/l (1783), I ('ox, Eq, Cas. 167, 171; Collingwood ▼. Jloiv 
(1837), 26 li. J. (cu.) 049. it is the same whether the lessor dies testate or 
intestate, and notwithstanding that the option is only exercisable after his 
death (Ua Isaacs, Isaacs v. Befjinall, [ISIM] 3 Ch. 306). 

(v) Tannley v. IMtrcll (IhOs), i4 Vos. 591. As to the effi-ct of a speciGc 
devise of the |>roperty by the lessor, either l>**fore or after the date of the lease 
giving the tqdion, title Equity, Vol. XIII., p. 111. 

(/<) At/n artfi V. n esf (1878), 7 Ch. I>. 838; but the lessee is entitled to the 
procecKls of a ]H)Uct taken out by hiw.sclf, and if, owing to the lessor having 
al**o taken out a policy, the loss is apportioned l>etvveoii the two policies, the 
lessor must account for what be receives to tbo lessee Uteynard v. Arnold (1873), 
10 Cb. App. 386). 
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Sect. 4. — Ojytion to Renew Lease. 

845. A lease which creates a tenancy for a term of years may 
confer on the lessee an option to lake a lease for a farther time (i). 
The option will pass to the lessee's trustee in bankruptcy (A), and 
its exercise is not necessarily restricted to the duration of the 
original term (/). An assignee of the reversion takes with notice of 
the option and is bound by it (7a) ; and» if the option does not state 
the terms of renewal, the new lease wall be for the same period and 
on the same terms as the original lease, except as to the 
renewal (a). 

Sect. 6. — Option to Determine Lease. 

846. A lease for a term of years may contain an option for the 
parties (h) or one of them to determine the lease at a stated time 
or times before the expiration of the term (c). Usually such an 
option is expressly made exercisable by the lessee only, and if the 
lease is silent as to the person who is to exorcise it, it can only be 
exorcised by the lessee (d). If the lease has been assigned,* the 
option is exercisable by the person in whom the term is for the 
time being vested (c). An option exercisable by the lessor passes 

(i) Mo8$ V. lUirton (ISGfP, L. U. 1 Eq. 474; soo AubHu v. Ntwhnmt [lOOfi] 2 
Iv. 15. 167. Similarly a b^iso for a fixed lorm may contain an option for a 
farther yearly tenancy with the flame covenantn {firown y. Trumper (ISoS), 
26 Boav. 11 ; Jones v. Niron (186‘J), 1 11, & C. 48); and vice tursd (/Jersey v, 
(iihleit 18 Beav. 174 {whore it was held that the term run from the 

coinmencoment of t ho yearly tenancy) ; but the ri^^ht to the lease maybe lost 
by delay {Suuu v. Trnsrott (1810), 6 lie 0. & Sm. i504b If tho lessee continueii 
in possosflion by liim^elf or his undertenant after tno ori^^inal ttjrrn w’ilhout 
ox<‘rc 1 ^in^ bis option, ho is liable for tho rent in an aeiioii for use and ocenpa- 
tion [Chrmty v. Tatined (1840), 7 M. & W. 127 : llor/ey v. A'lVn/ (1841), 8 M. 
& W. 571). If th<‘ lea>o does u«'t state by whom the option is to bo exereisublo, 
it will bo exercisable by tho loflseo only(Ac/rf« v. Slfphetism (I8i^8), 67 L. J, 
(q. u.) 206). Eor fonu of such oj)tion, hoo Encyclopiedia of Forms and Preco- 
dents, Vol., VIT., p. 107. As to covenmitfl for renewal, see also p. 461, ^fost, 

r^) Ihirkiaufl v. Papillon (1800), 2 Ch. App. 67. 

(/) Moss V. Jiarfon^ supra. 

(rn) v. Strphnis(mj supra. 

(a) I^ewis V. Slephensmt supra; see Austin v. Newham^ supra. 

(b) Aleaso which is doterininablo “if tho parties think fit” ean bo determined 

only by tho consent of both parties {J'owcll v. TrauUr (1864), 8 11. & 458; 

Bee Coltou V. JAnyitam (1815), 1 Stark. 39). 

(c) If tho Option is exercisable by tho lessor, ond tlio lessco soils and assigns 
tho lease with u stipulation that the purchase-money' is to bo retut nod if the 
lessor detennincs the lease and tho nHsii^nee “ loaves th(3 house,” tho money is 
returnable if the tenancy is legally detenniriwl, iiotwithslanding that the 
assignee in fact remains in the house us a meinbt‘r of the family of the new 
tenant {Lucas v. Rideout (1868), L. R. 3 11. L. 153). For forms of option to 
determine tenancy, see EncyclopaMlia of Foims and l^rccedents, Vol. VII., 
pp. 167, 269. 

(</) Dann v. Spurrier (1803), 3 Bos, Sc P. 399, overruling on this point 
Qoodriyht d. Jlall v. Rirhordstm (1789), 3 Term Rep. 462; see Uann v. Spurrier 
(1802), 7 Vcs. 231. 236 ; />oe d. Wehh v. DUnv (1807), 9 East, 15; /V/cc v. Dyer 
(1810), 17 Ves. 356, 363 ; Fallon y. Hohins (1865,, 16 I. Ch. R. 422; compuro 
Powell y. Smith (1S72), L. R. 14 Eq. 85. A l ane for three, six, or nine years 
is a lease for niiio yoitrs doteiininublo by the lessee at the end of throe oi six 
years {Ooodrvjhi d! Hall v. JA'^haidson, suftra; compare I'eryuson v. Curuish 
(1760). 2 Buit. 1032 ; 3 Term Rep. 46:5, n. (a) ). 

(a) Cou8e<|uently if he cannot be found, neither the lessee nor a previous 
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with the reversion to his devisee, although expressed to be exercisable 
by cither of the parties, his executors or administrators ” (/). 

847. Since the exercise of the option by the lessee gets rid of 
the covenant to pay rent during tlie residue of the term, the 
requirements of the proviso conferring the option must be strictly 
observed (^). If the terms of the option require that the lessee 
shall have paid all arrears of rent and performed the covenants 
on his part, siicli payment and performance are a condition 
precedent to the exercise of the option {h). The period when the 
lease may be determined is to he reckoned from the commence- 
ment of the term, not from the date of the lease (i). 

In a Crown lease an option exercisable by the Commissioners of 
Woods and Forests can bo exercised by any two of them (/c). 

848. If the option is contained in a lease under seal, it can only 
be released at law by an instrument under Beal(/), but in equity 
the form of release is immaterial if it is made for value (w). Under 
a power to surrender and deliver up the premises at stated periods a 
formal surrciulcr is not required (u), and, although the notice of 
surrender is required to be in writing, the surrender may be proved 
by oral admis-sion of the tenant (h) 

Sect. 6. — Completion^ 

Scu-Skct. 1. — Counterpart and Duplicate, 

849. In order that each party may have access to the actual words 
of a lease it is usual for two copies to be executed (c). If each copy 


a.*iHij»Tjoo can tloOrniino tlio lease (Semrard y. Drew (1898), 67 L. J. (q. b.) 322). 
A luHNCo who sublet H for a tcriu exceeding his own term cannot determine his 
own term in exercise of an option contained in his leoso {Phijms v. CalUgari 
[0. if- Jl) (IDlOl, 54 Sol. Jo. 635). 

(f) Jioe d. Jiam/ord v. Iloyley (1810), 12 East, 464 (espocially if the notice is 
to bo given to tho other party, his heirs, executors, or administrators) ; compare 
Leyg d. Scot v. Den ion (1738), Willos, 43 (where the option was exercisable only 
by the ropresontutives of a |»arty dying within the term). 

^g) Oitdbg y, Martinez fl840), 11 Ad. & El. 720 (where notice was given for 
Midsumnter instead of Michaelmas). If tho notice determining the lease is to 
1)0 in writing, notice by ])nrol is not sufliciout {Legg d. Scot v. Denion, supra) 
but the notice muv bo in tho form of a notice to quit (see p. 449, posf) referring 
to the dctoiininiible nature of the lease [Guldens v. Doiid (1856), 3 Drew. 485). 

[h) Porter v. Sbephard (1796), 6 Term Eep. 665; Orei/ v. Friar (1854), 4 
n. ll Cus. 565. lint whera the option is exercisable, ** the lessee having dret 
paid Iho rent and perfonning not “having performed '* — ike covenants, 
ap|)arcntly it will bo suOlcient if they are performed after the exercise of the 
option (^Jrairurci v. Drew, sapra). The lessor i'j entitled to sue for rent accrued 
and brt'ach of covenant committed l^efore tho determination, notwithstanding 
that the lease is thereupon to be void (Dlore v. Giuiini, [1963] 1 K. B. 366). 

(t) Dird V. Didrr (1858), 1 E. & E. 12. 

h) Ctjot/dtes V. Datum (1839), 5 M. & W, 469 ; see title Constitutional Law, 
Vob VIL, pp. 122, 153. 

i /) Ooodnght d. Ficholh v, Mark (1815), 4 M. & 8. 30. 
rn) See title Deeds and Otueb Ikstbuments, Vol. X., pp. 416, 424. 
ll) Vartftm v. Jitrltrrt (1860), 14 W. R. 772. 

b) Slatterif v. Pooley (1840), 6 M. & W. CC4; Martin v. Doherty (IB90), 
u B. Ir. 191. 

(f) As to the formalitiee c! execution— signing, sealing, and delivery- 
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is executed by both lessor and lessee, the lease is said to be executed Biot. 6 
in duplicate, and each part is as efficacious as the other {d ) ; and Completion, 
this is frequently done in the case of a lease not under seal. Where — 
the lease is under seal it is usual for one copy, called the lease, to 
be executed by the lessor alone and handed to the lessee ; and for 
the other, called the counterpart, to be executed by the lessee alone 
and handed to the lessor (c^. The counterpart thus executed by the 
lessee is primary evidence of the lease as against the lessee and 

title Deeds and Other Instruments, Vol. X., pp. 3S2— 380 ; as to execution 
by corporations, t&tV/., p. 390; by agents, ibid,, p. 394. The lessor is not 
entitled to witness by liimselt or uis agent the execution of the counterpart 
by the lessee (liorradai/e v. Smart (1857), 6 W. K. 270; C(niiparo Jissex v. 

Ijauietl, Danitli v. Jiissrx (1875), Jj. U. 10 0. P. 638; Convovunciiig and Law 
of Property Act, 1881 (44 & 45 Viet. c. 41), s. 8). As to tlelivory of a deed 
as an escrow, see title Deeds and Other Instruments, Vol. ]>]>. 387 — 

390. An agreement for a lease, though signed by the intending losHor, will 
not bind him if he does not sign with tho intention of contnicting or if ho 
does not deliver the agroetnent to the intending lossoo [Vattk v. Hornibrook 
[1897] 1 Ch. 25). Attestation, though not in general essential for tlio validity 
of a deed, is necessary whore a deed requires to be registered (laind 
Registry (Middlesex Deeds) Act, 1891 (54 & 55 Viet. c. 64), Schod. I., r. 2, and 
Land Registry (Middlesex Deeds) Rules, 1892 (Stat. R. & (). liov., Vol. VIL, 
n. 128), r. C; Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 54), s. 6). 

The execution of the lease by tho lessor is a condition precedent to the lessee 
becoming liable on tho covenants ( Tarr/we// v. Lucas (1836), 2 M. & W. Ill ; 

Toler V. Slater (1867), L. R. 3 Q. R. 42, 45; see Vvoeh v. (Unnlman (1812), 

2 Q. B. 580, 598; and see title Deeds and Other Instruments, Vol. X., 
p. 402); unless tho circninstanccs sliow that tho lessee has assumed liability 
{Bahitiffion v. O'Connor (1^1871, 20 L. R. Ir. 246). But where a leas© ptir|>orts to 
be grunted by a tenant for lire and remainderman according to “ their rosi>octive 
estates and interests/’ and the ]e,sse6 enters, tho tenant for lifo can sue niin on 
the covonaiits notwithstanding that ho alone has executed it ( //ow v. Oreck ( 1 864), 

3 U. & C. 391X As to alterations in deeds, see title Deeds and Other Insi'ru- 
ments, Vol. X., p. 411 ; in leases under hand, ML, p. 431. An addition which 
expresses only what the law would imply is not necessarily tn^uted as an 
alUiration (JMd. U’atersv, Ilouffhton (1827), iMan. & Uy. (ic. R.)208 (addition of 
“ house and buildings” after ” farm ”). A merooranduni inbh^d to a de(?d before 
execution i.s part of tho deed {Orijliu v, Sfanh*>jte.{H',\1)^ (Vo. Jac. i.Vt, 456); 
and similarly if added after signature, but bcf<»ro scmling and delivery {Lyham 
V. Warrihijton (1816), 1 Stark. 162). In Froyivy v. l/nulace [Karl) (1859), John. 

333, thiselicct of a niomorandum was oycrl<ioked. Sucii a nieinorandunt may 
vary tho term as sbfted in the lease (HeuAd. Taylor Kscoti (1821), 9 Price, 

595) ; and as to a variation of the coinmciurement of tho term by an indorsed 
2 m*morandum, see Coume v. Garment (18.34), 1 Bing. (n. c.) 318. A lea^e under 
which tho lessee has enb'red, but which has been rendered void by a nuiteriul 
alteration, may be used to show the terms of hw or^^upation (HtUchina v. Smtt 
(1837), 2 M. & W. 809). An alteration made in tho term before execution — 
us from a yearly tenancy to a tenn of one year— will bo treated as expunging 
covenants applicable only to the cancelled tenancy, unless, ])erhiips, in the event 
of the tenancy continuing beyond on© year (Slridbind v. Maxwell (1834), 2 
Ct, & M. 539). As to rectification and cancelling of leases, see titles Equity, 

Vol. XIII., pp. 22 et aeq. ; Mistake. 

(cf) t5ee title Deeds and Other Instruments, Vol. X., p. 381 ; (Mliug 
V. Treweek (1827), 6 B. & C. 394, 398. 

(e) During the continuance of the term the lease belongs to the lessee, and 
the counteri>art to the lessor {Hall v. Ball (1811), 3 Man. & (i. 212, 253). After 
the term him come to an end, whether by elHuxion of time, or surrender, or 
forfeiture, the lessee is entitled to retain the lease if it contains coveiiaots by 
the lessor which have not been performed {Null v. Ball, anjna); and also, 
app.irentlTi whether there are such covenants or not [Klworthy v. Sand ford 
(1864). 3 a. & C. 330; Knight T. IViUiam, [1901] 1 Cli. 226). 
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persons claiming through him(^, and as against strangers (g); 
and as against all persons it is presumptive evidence of the 
execution of a lease (h). If no counterpart has been executed, or if 
the counterpart cannot be found, the lessor is entitled to inspect 
and take a copy of the lease in the possession of the lessee (i). 
The lease is regarded as the principal instrument, and, in case 
of discrepancy between the lease and the counterpart, the pro- 
visions of the lease prevail, provided the lease is consistent with 
itself ; if it is inconsistent, it can be corrected by reference to the 
counterpart (/:}. 

850. Powers of leasing, whether arising under statute or con- 
tained in a settlement, usually require that a counterpart of the 
lease shall be executed by the lessee. In the case of statutory 
powers it is generally also provided that the execution of the lease 
shall be sufficient evidence of the execution of the counterpart (I ) ; 
where the power docs not contain such provision, then, since the 
execution of the counter 2 )art is essential to the validity of the lease, 
a memorandum of such execution should be indorsed on the lease 
and signed by the lessor {m). The lease and the counterpart need 
not be executed at the same time (70* 

Suu-Sect. 2.— Stamps. 

851. A lease of land must be stamped in accordance wuth the 
subjoined scale, the stamp being in general ad valorem on the rent 
and on any premium or other consideration (o). But the scale only 


(/) /i* f d. If*«/ V. Davis (1800), 7 Kast, 303, 304 ; /VaiMft v. Morrke (1832), 

3 D. &. Ad. 300 ; see Munn v. OodlM (1825), 3 Ding. 292, 294. Provided tho 
counterpart is properly 6tuiu])ed. the lessoo cannot object that the lease is 
not properly stumped {Vaid v. il/fcA*{1828), 2 Y. & J. lio). 

((/) /l«*c d. Kgrfvwni (Karl) v. Vulman (1842), 3 Q. B. 622 ; Homes v. Pearce 
(18:^8). 1 F. & i\ 283. 

{h) Huijhes V. Clark (1851), 10 C. B. 905 ; IlomjhUm v. Koenig (185G), 18 C. B, 
235 ; see Burleigh v. Stibbs (1793), 6 Tcm Bep. 405. 

(i) Doe d. V. Slight (1832), 1 Dowl. 163; Kf worthy y. Samlford (1804), 

34 L. J. (EX.) 42, per Mautlv, B., at p. 44. Formerly this was not alloweil 
(ll'fHx/cock V, lV<r/hingioN (1827), 2 Y. & J. 4 ; Pvrimore [Lord) v. Qoring (1827), 

4 Bing. 152). Similarly an occiqdcr against whom an action of ejectment for 
forfeiture is brought, and who hus no copy of the lease, b entitled to an order 
for inspection of tho counterpatt and to take a copy (/>of d. Child y. Boe (1852), 
1 B. & B. 279, whore, however, the report treats the lessors as holding the 
lease). See generally title Disooveut, iNsrEcriON, and Interbooatokies, 
Vol. XL, pp. 07 rt se^p 

(i*) Shop. Touch. 53; Burchell y. (7ar^(18T0), 2 C. P. D. 88, 93, 97, C. A. ; 
Matthews y. Smallwood, [1910] 1 Ch. 777. Where a lessee has been in receipt of 
rent from undertenants, and can produce the counterpart, this may be admitted 
in evidence without accounting tor the absence of the lease (Doe d. Manton y. 
Justin (1832), 2 Moo. & S. 107). 

(/] Sm, for instance. Settled Estates Act. 1877 (40 A 41 Viet. c. 18), ss. 4, 40, 
48 ; CoDyeynneiug and Iaw of Property Act, 1881 (44 & 45 Viet c, 41), s. 18 
SetUed Und Act, 18^2 (45 A 46 Viet c. 38), a. 7 (4). 

(m) Sugdon on Powers, 8th ed., 826. 

in) y. Coombs (1840), 11 Ad. A £1. 403. 

(•) (1) For any definite term sot exceeding a year^ £ i. d. 

Of OUT dwelling-house or part of a dwelling-house at 
a rent sot exceeding the rate of £10 per annum • 0 0 1 
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applies Mrhere the instrament actually operates as a lease or an 
agreement for a lease; hence a \rriilen acknowledgment by the 


(2) For any definite term less than a year — 

(a) bf any furnished dwelling-house or apartments 

where the rent for suoh term exceeds £2o . 

(b) Of any lands or tenements except or otherwise 

than as afoiesaid 

(3) For any other definite term or for any indefinite term— 

Of any lands or tenements : 

Where the consideration, or any part of the con- 
sideration, moving either to the lessor or to any 
other person, consists of any money, stock, or 
security : 

In respect of such consideration . • 

Where the consideration, or any part of the con- 
sideration, is any rent— 

In respect of such consideration : 

If the rent, whether resorved as a yearly rent 
or otherwise, is at the rato or average rate : 


£ 1 . iL 
0 5 0 

Tho mime duty 
u a lease for a 
year at the rent 
reserved for tha 
defluita term. 


( The same duty 
as a conveyance 
on sale for tho 
same consldem- 
lion. 



If (hetonnfliM‘8 
i)()t exceed S5 
yenrti, or i« 
Indefinite. 

If the term ex. 
ceods 85 ymim, 
but dneH not 
excited 100 ycarH. 

ir tho term ex* 
ceede 100 yenn. 


£ s. 

d. 

£ s. 

d. 

£ 

B, 

d. 

Not exceeding X5 per annum . 

0 1 

0 

0 6 

0 

0 

12 

0 

Excreeding 








£5 ai»d not exceeding £10 , 

0 2 

0 

0 12 

0 

1 

4 

0 

£10 „ £1.-. . . 

0 3 

0 

0 18 

0 

1 

10 

0 

£15 „ „ £2.) . . 

0 4 

0 

1 4 

0 

2 

8 

0 

£20 „ £25 . . 

0 5 

0 

1 10 

0 

3 

0 

0 

£25 „ „ £.j0 . 

0 10 

0 

3 0 

0 

6 

0 

0 

£50 „ ,, £<«i . . 

0 15 

0 

4 10 

0 

9 

0 

0 

£75 „ „ £100. 

1 0 

0 

(i 0 

0 

12 

0 

0 

£100- 

Fur every full sum of £50, and 
aNo for every fractional part of 








£50 thereof 

1 0 10 

0 

.3 0 

1 

1 

0 

6 

0 

0 


£ B. d. 

(•1) Of any other kind whatsoever not heroinbefure described 10 0 


This is the scale in the Schedule to tho Stamp Act, 1801 (54 & 55 Viet c. 39), 
under heading “ Lease or Tack,*’ doubled, save in the case of tho fixed duty of 
1(/., in accordance with the Finance (1909-10) Act, 1910(10 Edw. 7 & 1 Geo. 5, 
c. 8), e. 75. The words ** average rate ’* arc intended to meet tho case of a varying 
rent: see PearsfmY. Inland Hevenue Comm t«f tV/nera (1808), L. U. 3 Exch. 242. 
The ad valorem duty is chargeable on the rent where the amount of the rent, 
though not s]>cciriea in the lease, is immediately ascertainable (/^arry v. Pecre 
(1836), 6 Ad. & El. 551). The duty is not mcreasod by the reservation of an 
uncertain sum equivalent to the premium paid by the lessor for insurance : see 
Iftfs/m V. Smith (1844), 12 M. & W. 401. A lease for a term of 1^9 years deter- 
minable with lives is a lease for a term which exceeds 35 years and not for an 
indefinite term (Mount Edgeumbe (Earl) v. Inland Revenue Commusionert, [1011] 
2 K. B. 24). The fixed duty of Id., and the duty on a lease of a furnUbed 
dwelling-house or apartments for any definite term less than a year znav be 
dexiot^ by an adhesive stamp, which muat bo cancelled by the person by whom 
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tenant of an existing tenancy (;?), or a written proposal made in the 
course of negotiations for a lease which can be made by parol (( 7 ), 
can be given in evidence without a stamp. Where, however, there 
is a lease in writing, the scale applies notwithstanding that the lease 
might have been made by parol (r).^ Where the lease is made 
subsequently to, and in conformity with, a duly stamped agreement 
for a lease for any term not exceeding thirty-five years, or for any 
indefinite term (/), it requires a Gd stamp only (Q. 

852. Where the consideration for the lease consists wholly or 
partly of a lump sum of money, the stamp in respect of that sum 
is tlie same as on a conveyance on sale for the same consideration (a), 
and it is immaterial whether the sum is payable to the lessor or to 
some oilier person {h). WJiere the consideration consists wholly or 
jiartly of produce or other goods, the ad valorem duty is charged 
on the value of the produce or goods (c) ; and where it is stipulated 
that the value shall amount at least to, or sliall not exceed, a given 
sum, or where a permanent rate of conversion is fixed, the value 
of the produce or goods is to be estimated at the given sum or 
according to the permanent rate(d). For the purpose of the ad 


the iiiRtruinont in firnt executed TStamp Act, 1891 (54 & 55 Viet. c. 39), a. 78 (1) ). 
Where auch an inslruineut (not Wn*; IctttTs or correspondence) is not stamped 
at or before execution, every iMjr.'^on who executes, or prepares or is employed 
in projtaring it, is liable to a fine of £5; (ihui.t s. 78 (2) ). The lease must be 
stiiuipod in aeeordunco with the law at the time of execution, not at the nominal 
date (('lurkt', y. Hochc (1877), 3 Q. li. D. 170). As to stamping leases after the 
proseribod time fer stainping has ex])ir(^d, and as to the effect of the want or 
insuilicioncy of the stani]), sco title liEVENUE. As to the exemption of Crown 
leases, see title Constitutional Law, Vol. VII., pp. 154, 168. 

(p) EoijUtmy. (1843), 11 M. & W. 465; see II HI v. Ramm (1843), 5 

Man. & G. 789 ; and an instrument by which an occupier admits that he is in pos- 
session **u]>on sufferaucH) only,’" and agrees to give up possession when reqmred, 
does not rcquiiv to be stamped (Barry v. Goodman (1837), 2 M. & \V. 768;. 
fg) Ikthell V. lUvuvowe (1811), 3 Man. & G. 119. 

(r) Prosser v. iVit/Lp*, lluller. Law of Nisi Prius, 7th ed., 269. 

?•) Such agreements roqniio to bo stamped as leases ; see p. 377, ante. 

(t) SUimp Act, 1891 (54 & 55 Viet, c. 39), s. 75 (2). The agreement stamped 
with the ad vahrtm stamp must be produced to the revenue officer for inspection, 
and the Umse will then be stamped with a ** duty-paid denoting stamp ” under 
ibid,, B. 11. The donotiug room at Somerset House, Loudon, is No. 85, Inland 
liovenue Dopaitmeut. 

(a) That is, 10«. jwr cent, whore the consideration does not exceed £500, and 


, . , * . - .2).s. 15); 

the lease must coutain a certiticato that the transaction does not foim part of a 
larger transaction or of a series of transactions in respect of which the amount 
or value, or the aggregate amount or value, of the consideration other than rent 
exceeds £500 ; but if the rent exceeds £20 a year the duty on the premium is 
£1 per cent, whatever its amount (ML). For the full scale for conveyances on 
sale, Boe title Sale of Land. Formerly a lessee could recover a premium 
which he had ptiid, but which was not expressed in the lease ; see G inyell v. 
/'urI'taB (1850), 4 Kxch. 720. At the present time a penalty is imposed for failure 
to state the true consideration (Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 5). 

(h) Where, e.y., a lease, agrsM to be muted to a builder, is at his directioD 
granted to a purchaser of the house, who nays the ground rent to the lessor, 
and the price of the house to the builder (A. -(7. v. Broum (1649), 3 £xch. 6C2). 
(r) S^amp Act, 1891 (34 ft 55 Viet o. 39), s. 76 (1). 
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valorem stamp duty, a statement in the lease of the value of the Sbot.a 
consideration is sufficient, unless it is shown to be incorrect (e). Completion. 

In general, where an instrument is made for a consideration 
which attracts ad valorem duty, and also for any further valu- improve- ^ 
able consideration, it is to be stamped separately in respect of rueute; 
each consideration (/). But w^here, in a lease, the further con- 
sideration consists in the lessee having previously made, or of a 
covenant by him to make, any substantial improvement of or 
addition to the demised premises, or of any covenant relating to 
the matter of the lease, no duty is payable in respect of the further 
consideration (g), unless the covenant is one which, if contained in a 
sc 2 )arate deed, would be chargeable with ad valorem stamp duty, in 
which case the lease must bear this additional ad valorem stamp (h). 

A lease requires no further stamp in respect of a penal rent, or (fv.) Penal 
increased rent in the nature of a penal rent, reserved or made payable » 
under it ; nor by reason of its being made in consideration of the 
surrender of an existing lease of the same premises {i). 

An instrument whereby the rent reserved by a duly stamped (v) Increased 
lease is increased is chargeable as a lease in consideration of the 
additional rent (/c). 

853. An instrument containing or relating to several distinct Collateral and 
matters requires to be stamped as a separate instrument in respect 
of each of such matters (/) ; and this may happen, in the case of a * **” * 
lease, either because the instrument operates as separate leases of 
distinct premises to the Bame(m) or different persons (a); or 


f ) StHinp Act, 1891 (o4 A 5 j Viet. c. 39), n. 76 (3). 

/■) /Air/., H. 4 (b). 'J’hua, a lease, such as a raining lease, which reseiTes a 
fixed rent, and also a varying is cburgcablo ad lutloreyn on the fixed rent, 
and with a fnrtlior duty of 10 j». on tho varying rout. As to rent rosorvod to 
cover insurance, see ]>. 397, ante. 

(r/) .Stamp Act, 1891 (54 A 55 Viet. c. 39), », 77 (2). Apart from this pro- 
vision, a covenant in tho lease to complete buildings in course of erection 
would require a deed stiinp in addition to the ad valorem stamp on tho rent 
{He lioltun* 8 1. erne (1879), h. it. 5 Exch. 82). 

(A) Uevenuo Act, 1909 (9 K«iw. 7, c. 43), s. 8. In Brituk Kkdric Tractio'X 
Co. v. Inlaud llerenue Vonmimunnt, [HK)2] I K. B. 441, 0. A., a tramway wafc 
demised at a rent, and the lessees covenanted to pay £4,000 a year for tho 
supply of elcs tric energy. It was held that tho covenant rulated to the 
matter of the i« aso and did not attract further duty. Tho provision just 
referred t<» excludes a case of this kind from th<! Stamp Act, 1891 {54 & 55 Viet 
c. 39, s. 77 (2); but it does not imjKxse further duty woero there is a oovonant 
to complete or eroct buildings, even though the covenant requires the expendi- 
ture of a definite sum (54 Sol. Jo. 518). 

({) Stimp Act, 1891 (54 & 55 Viet. c. 39), s. 77 (1). 

(k) I hid,, B. 77 (5). 
h] Jh;d.,B.i[a). 

(ra) The mere inclusion in a lease to one lessee of separate premises st 
separate rents does not necessitate separate stamps, and it is siifHciont if there 
is an ad valorem stamp on the aggregate amount of the rents {Bouse v. Jarkaon 
(1822), 3 Hrod, A Bing. 186; Hlouni v. Vearman (1834). 1 Bing. (jr. C.) 408 ; 
rartf! v. Deere (1830), 6 Ad. & El. 551); but if the remedies for each rent by 
distress and re-entry are restricted to tho premises in resi>oct of which the wnt ^ 
is reserved, the instrument probably ojieratos as though it contained cListInet 
leases, and attracts separate duties ; see title Eevkkue. 

(n) Doe d. Copley v. Day (1811), 13 East, 241, 246. If such an instrument 
beu 8 a sUump suitable only to one demise, erideooe if admissible to show to 
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because, iu addition to operating as a lease, it has a farther opera- 
tion not merely incidental to its operation as a lease ; where, for 
instance, it includes a letting of furniture at a separate rent (o), or, 
if it is under seal, a contract for the sale of furniture or other 
chattels (p). An option to purchase property not included in the 
lease necessitates an agreement stamp (j); but an option to pur- 
chase the demised property is incidental to the lease, and requires 
no further stamp (r). Similarly, a guarantee in the lease for pay- 
ment of rent requires no further stamp («), but a guarantee for 
payment of penalties does (0* 

854. Where the stamp duty on a lease does not amount to Ss., a 
counterpart or duplicate must bear the same stamp as the lease ; in 
any other case it must bear a 5«. stamp (a). A duplicate must 
also bear a stamp, to be affixed on application to the Inland Revenue 
Commissioners, denoting that the original is duly stamped (b) ; but 
a counterpart of a lease does not require a denoting stamp (c). 

Sub-Sect. ^.—Registration, 

(i.) With Superior Landlord, 

855. Leases for a long term frequently contain a covenant by 
the lessee, upon any assignment or underletting of the demised 
j)romi8e8, or any part thereof, to give notice of the assignment or 
underlease to tho lessor or his solicitor, with particulars of the 
assignee or nndorlessee, and to produce tlie instrument of assign- 
ment or underlease and pay a fee— usually of lO^. or 215. — for 
registration of it^/); or the covenant may bo so framed as to apply 
to uHsignuients only. 


which (icmiso it was intended to apply (ifcn/.). A lease to joint tenants roquiros 
only a single stump {Cooper y, Fhjuu (1841), 3 L L. It. 472). 

(fi) Co&ter V. Cowling (1831), 7 Bing. 456. Tho instrument does not in 
stnrtnoss operate as a lease of the furniture, but as a security for the rent, and 
is chargeiihlo with further duty accordingly ; see p. 341, untf. 

(p) Cinder Drahefonl (1811), 3 Taunt. 382. If it is not under seal the 
contract for sale of chattels requires no sUunp; see ClagUm v. (1826), 

6 B. A’fc C. 41 ; but if tho instrument oi»crato.s ns a conveyance of tin* chutlels, a 
conveyance stamp is necessary [llors/a'l v. I/eg (ISIS), 2 Kxrh. 77S; compare 
iiarndty. bdaml Ilf venue Cimmissiohcrs (ISIU)), 81 L. T. 033). Fixtures are 
not clmttels so as to make an Bgrecinent for sale exempt from duty, and a 
lease with an agreement to purchase lixtuies must bo separately stamped in 
ri'sjwct of tlio ngieeinent ; se€» H id’ v. Hodgson (1827), 12 Moore {c, F.), 213. 

i f/) Lotrlixk V, Franklgn (1846), 8 Q. B. 371. 
r) n oW/iiayfon v. irarriw^/oa (184S), 5 C. B. 635. 

§) Price V. Thomas {im)l 2 B. & Ad. 21S. 
t) Wharti'n v. Ila/fon (184“>), 7 Q. B. 474. 

ct) Stamp Act, 1891 (54 & 55 Viet. c. 39), Schedule, ** Duplicate or Counter- 
part’* 

S Ihid,, 8. 72 ; as to denoting stamps, see ibid., e. 11. 

Counterparts of leases are exnressly excepted from the provision of ibid., 
§, 72, requiring counterpuits as well ns duplicates to bear a denoting stamp. 

"■ (<f) The covenant is not a •‘usual covenant” [Rroikes v, DrysdaU (1877), 3 

0. P. D. 52 ; and see p. 388, anU). But there is no objection to it in regiud to 
validity. It is not sfferteil by tho provision of the Conveyancing and Law of 
Property Act, 1892 (55 & 56 Viet. c. 13), 8. 3, with reference to exacting a fine 



Part IIL— Le^es. 


(ii.) BegUbration m Loeiil RegUritt. Biot. •, 

856 . AVilcn a lease is granted of lands situated in Middlesex 
a memorial (e) of the lease must be registered (/) at the Land In UidOietei. 
Begistry Office (jj), except (1) Aithen the lease is at a rack-rent; 

(2) tv We the term of the lease does not exceed twenty-one years, 
and the actual possession and occupation go with the lease ; and 

(3) where the demised premises are chambers in Serjeants’ Inn, the 
Inns of Court, or Inns of Chancery (A). 

When a lease is granted of lands situate in any of the three ip TorluUn. 
ridings of the county of York, including in the East Biding the 
town of Eingston-npon-Hull, a memorial of the lease must be 
registered, for the North Biding at Northallerton, for the East 
Biding at Beverley, and for the \Wt Biding at Wakefield (t), except 
when the lease is for a term not exceeding twenty-one years and is 
accompanied by actual possession from the making of the lease {k). 

Leases of lands in the Bedford Level require to be registered in the 
at the office of the Bedford Level Corporation at Ely, except 
where the lease is for seven years or under in possession (f), and * 


for liconco to nsfi^. For form of such a notice, see EncyclopsoJia of Forms 
anti Precwlonts, Yol. VJI., p. 696. 

(c) As to the form of tho memorial, see Land Registry (Middlesex Deeds) Act, 
1891 (o l & bb Viot. c. 61), Schod. I. ; Land Registry (Middlesex Deeds), Ilulcs, 
KS9‘J, and title Reai. PnopEiiTY AND CiiAiTELs Real. For form of momoriul, 
SCO Kncyflopmdia of I’^orms and Precedents, Vol. XL, pp, 282 et seq, 

( /) liie Muitlio.^cx Registry Act, 1708 (7 Ann. c. 20), s. 1. The registration 
of an assignnwnt of tho lease does not supply tho want of registration of the 
lease itself (/lonn/rmnh d. Ilalpm v. If a/f/roa (17.'J6), 2 Htra. 1064). 

(//) 'I’lie MuMlesi'X Registry was transferred to tho Land Ih'gistry Office 
(Lificuln’s Inn I'^iehls, Lfindon) by tho Lund Registry (Middiosox Deeas) Act, 
1891 (o-l vV bb Viet. c. 64). 

{h) Mid'llvi-ex Registry Act, 1708 (7 Ann. c. 20), s. 18. Probably a lonso if 
not to lietroatt'd us Ifcing at a raek ront if it (*ontain8 a covonant by tho losseo 
to build or to improve tlio property (2 Dart, Vendors and Purchosors, 6th ed., 
469). Fur llie purpose of the second exception receipt of rent Is not siinieiont. 
There must bo actual occupation [Furij v. SmtV/i (1822), 1 llud. & IJ. 765, 751). 
C»»pyh<»Id f'sUtcs uro cxcepttfd from tho Middlesex Registry Act, 170.S (7 Ann. 
c. 20) [ibid., B. 18), but a lease is not a copyhold interest, mnl louses of copy- 
hold lands require to lie registered in cases wlior« this would be necessary if the 
lands were freehold (Sngrlfii, Vendors and Purchasers, Hth od., 762). The 
City of Iion<biU is not within tho Act [ihid.). Land which is registered under 
tho Lund Transfer Arts, 1875 (3vS & 69 Viet. c. 87) and 1897(00 & 61 Viet. c.C5), 
is not subject t^i the Middlesex Re:ii.stry Acts (Land Transfer Act, 1875 (68 
& 39 Viet. c. 87), s. 127) ; conscqiiontly leases of it need not Ijo registered 
under the Middlesex Registry Acts. 

(x) Yorkshire Rcgi.stric.s Act, 1884 (47 & 48 Viet. c. 54), s. 4 . As to tho 
mode of registration and form of memorial, see ibid., ss. 5, 6, For form of 
memorial see Encyclojimdia of Forms and Precedents, Vol. XI., pp. 291 et aea, 
also Yorkshire Registries Amendment Act, 1884 (48 & 49 Viet. c. 4), 
ami Yorkshire Registries Amendment Act, 1885 (48 & 49 Viet. c. 26). 

(/r) Yorkshire Registries Act, 1884 (47 8:48 Viet. c. 54), s. 28. Copyholds 
also are excepted, but leases of copyholds must bo registered ; see note {h)t $upra. 
The oity of York is a county by itself, and is not within any of the icings, 
and is therefore not within the Yorkshire Rogistries Acts; nor is land regis- 
tered under the Land Transfer Acts, 1875 (68 & 69 Viet. c. 87) and 1897 (60 
& 61 V^ict. c. 65) : liand Transfer Act, 1875 (68 & 39 Viet. c. 87), s. 127). 

(/) Stat. (1666) 15 Car. 2, c. 17, s. 8, according to which the lease is not '*of 
force but Irom tno lime when it shall be eutpr^d qu the registry.** Fsiliue 
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Sect. 6 . except wliere the land is situated in the North or Middle 
CompletioiL Level (m)« 

(liL) Segiitration at the Land Regist/ty^ 

867> Where a lease is granted for a life or liveSi or determinable 
on a life or lives, or for a term exceeding twenty ^ne years, the lessee 
is entitled to be registered as proprietor of the leasehold interest 
thereby created with absolute title, with good leasehold title, or 
with possessory title (n), unless the lease contains an absolute pro- 
hibition against alienation (o) ; and if the land is situated in a district 
where registration of title is compulsory, then a grant of a lease for 
a term of forty years or more, or for two or more lives, operates 
only as an agreement, and does not vest any legal estate in the 
lessee, until he is registered as proprietor of the lease (p). 

Registration of title to leasehold land is subject to leases and 
other tenancies for any term not exceeding twenty-one years, 
or for any less estate, where there is an occupation under such 
tenancies (q), and consequently such leases and tenancies of 
registered land do not require to be protected by any entry on the 
register. But where the term of a lease is for a life or lives, or is 
determinable on a life or lives, or exceeds twenty-one years, or 
where the occupation is not in accordance with it, the lease can, and 
should, bo protected by entry of notice of it on the register (r). 

8mi-Si:cT. 4.— o/ Lease, 

(i.) Liahilihj fijf Cohte, 

Colts of 858. It is the custom for the lessor's solicitor to prepare the 

lease, and for the lessee to pay the lessor's costs as well as his 


Leases which 
neeU not be 
registered. 


to regifilor, however, doos not avuiil the leaso. It only remlers it liable to be 
postponed to a Rub^cqiiout a.ssuraiico which is registered [liocUon v. Sharpe 
(isos), 10 Jilast. ; and the uiiregistorod lessee is not entitled to the 8i)ecial 
privileges conferred by the statute (Willis v. Brown (1839), 10 Sim. 127). 
As to the oilico of registrar under the statute, see R, v. B&l/vrd Level Cbr- 
poratioH (ISOo), 6 East, 356. 

(m) Kxeopted by the North Level Act, 1857 (20 & 21 Viet. c. cix), b. 45, nnd 
the Middle liovel Act, lMi2 (25 & 20 Viet. c. clxxxviii,), s. 10. 

(n) Lund Transfer .Act, 1875 (.38 & 30 Viet. c. 87), s. 11, as varied under the 
authority of the Land Transfer Act, 1897 (GO & 61 Viet. c. 65), s. 22 (6)(b), by 
tlu» liund TVansfer Uulcs, ltK)3, ir. 50 — 67. The Laud Transfer Act, 1875 
(38 & 39 Viet. c. 87), ss. 12, 14. 15, 16, 36, 37, are repealed entirely, and 
t7>w/., SB. 11 and 34, in part; see Land Transfer llules, 1903, r. 67. Where 
the rc«gistration is olTcctotl subse<]uently to the grant of the lease, there must be 
twonty-ono years of the teim uuexpired at the date of registration. As to 
registration of title under tliese Acts, see title Heal Pbofeuty akd CnAXTELS 
Beal. 

(o) Wliere the lease contains a prohibition against alienation without licence, 

aU interests, rights, and icmcdies arising upon or by reason of alienation with- 
out licence are excepted from the effect of registration (Land Transfer Act, 
1875 (38 39 Viet, c. 87), s. 11 ; Land Transfer Hules, 1903, r. 62). A term 

creaM bv way of mortgage cannot be registered (Land Transfer Act, 1897 
(60 & 61 Viet c. 65), Sched. I.). 

(p) liond Transfer Kulos, 1903, r. 69, made under the Jjand Transfer Act 
1897 (60 & 61 Viet, c, 65), s. 22 (6) (g), as limited by ihid„ b. 24 (1). 

(q) iMd Transfer Act 1875 (38 A 39 Viet. c. 87), s. 18 (7) ; see ibid,, bb. 7, 13. 

{r) Ibid,, B. 50 ; Land Transfer Act, 1897 (60 A 61 Viet o. 65), Sched. I. ; 

Land Transfer Bale«i 1903, rr. 201—206^ 
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own («)• The lessee, by virtue of this custom, is liable to pay the 
lessor’s costs, unless the liability has been excluded by agreement; 
and the lessor who has paid his own solicitor can recover &e money 
from the lessee as money paid by the lessor to the use of the 
lessee (t). But if, as is usual, the lessor requires a counterpart, be 
pays the costs of this himself (e), unless the lessee has agreed to 
pay the costs both of lease and counterpart (6). 

The costs tor which the lessee is liable are restricted to those 
which are properly incident to the preparation and execution of 
the lease by the lessor, including fees of conveyancing counsel when 
properly employed (c), and of surveyors in respect of the preparation 
of a plan to be placed on the lease (d). The lessor is not entitled 
to the costs of an agreement or of preliminary negotiations, or of 
any matters antecedent to instructions for the lease, such as, in the 
case of a mining lease, the fees of a mining expert who has been 
consulted on behalf of the intending lessor (e), or in other leases, the 
fees of surveyors incurred by the lessor in negotiating the lease (/) ; 
nor, in the absence of agreement, is he entitled to charge against the 
lessee the costs of third parties whose concurrence is necessary for 
the granting of the lease (/). But under a covenant by the lessor 
to renew the lease at the cost of the lessee at a rent to be dct(^.r- 
mined by a reference, the lessee must pay the costs of the 
reference and award (^). 


(ii.) 86licitor*$ Rmuntralion, 

859. The scale of remuneration payable to a lessor's or lessee’s 
solicitor is dealt with elsewhere (h). 


(<i) Ormell v. Ruhimm Uing, fN. C,) 10, 15. 

(i) Ormell v. RuUhbou, anjira; Raker v. Mery weather (1840), 2 Car. & Kir. 787 ; 
Re Oray, [1001] 1 Ch. 280, 218. The losseo will bocomo directly liable to the 
lessur'e solicitor if be iiistructs or aiithoiLsos liim to jircparo the loose {Wehh v. 
/fWc«(1887), 3 Bing. (n. C.) 782 ; Smith v. CUyy (1858), 27 L. J. (EX.) 300; and 
see title Soi.icitoks). If the lc»iso is to bo prepare«l ut the expense of the 
lessor, ho both prepares it atid pays f«>r it (/Vir« v. WilliamB (1836), 1 M. & W. 
6, 13). The costs of the Rgreement include the cosU of an iuToutory of 
fixtures properly appended to it (He Thomatt (1844), 8 Beav. 145). 

(a) He [1805] 1 Ch. 73, HI; He OVa//, /•wpra, at p. 244; see Jennimja 
V. Majtyr (1S37), 8 C. & P. 61 ; and title Custom and Usages, Vol. X., p. 288. 
Wlicre the scale fee applies, a sum in respect of the costs of the counter* 
part must be deducted from the payment to the lessor’s solicitor (Re Neyaa, 
ntj*ra), 

(b) Re Newman (1867), 2 Ch. App. 707 ; and see ilnd. as to taxation of the 
costs at the instance of the lessee. As to taxation of costs generally, see title 
Boijcitoiis. 

(c) Re Gray, avpra, at p. 244. 

la) See Re FUU her am Ryaon, [1903] 2 Ch. 688, 694. 

ic) Re Gray, auj/ra. 

(j) Re Fletcher and Dyaon, eupra. 

Iff) Fitzaininvma y. Montyn (Lord), [1904] A. 0. 40. As to costs incident to 
the devolution of title to the reversion, see Wr^riham v. Daere (/.fW) (1850), 2 
K. & J. 437 ; as to costs occasioned by the state of the lessee’s title to renewal, 
see RarrtR v. Ptaraem (1812), 2 Ball A B. 189. 

(A) See title SoLiaioaB. 
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Sect. 1. --Entry under Lease. 

860* In order to secure the full legal benefit of the lease, 
the lessee must perfect his title by entry. Until then he has 
no estate in the land, but only a right, which is known as an 
interesse termini (i). This right is assignable (i), and it can be 
released b^ the lessee to the lessor (Z), but it has not the ordinary 
conveyancing incidents of an estate. An assignment of it to the 
lessor will not operate as a surrender, and since the lessee has 
no estate, a release to him by the lessor cannot operate by way 
of enlarging the estate (m), though it will extinguish the rent 
reserved on the lease (n). kn interesse fcnnint neither causes nor 
prevents a merger (o). 

The lessee may perfect the lease by entry at any time during 
the term, and this is not prevented by the death of the lessor. 
If the lessee dies before entry, entry may be made by his 
personal representatives or his assigns (p). 

Sect. ^.--Concurrent and Future Leases. 

861. After a lease lias been granted, another lease of the 
same premises is sometimes granted, the term being either con- 
current with or subsequent to that of the existing lease. A concurrent 
lease, provided it is made by deed, operates as a grant of the 
reversion upon the existing term {q). If the concurrent term is 
equal to or exceeds the residue of the existing term, the concurrent 
lessee is entitled to the rent for the wdiole of such residue, and 
afterwards to possession for the remainder (if any) of his own term. 
If the concurrent term is less than the existing term, the concurrent 
lessee is entitled to the rent during his own term (r). 

A concurrent lease not made by deed, and thus incapable of 

(») liittlcton on Tenures, b. 58; Co. Litt. 46b, 270a; Copeland v. SUphent 
(1818M li. & Aid. 506, 605; 7>oed. Rawliurje v. ?ra//'er (1826), 5 B. & C. Ill, 
118; Hyde v. Harden (1877), 3 lix, D. 72, 84, C. A.; OiUard v. Cheshire Lines 
Conmiree (1881), 32 W. 11. 943, C. A. ; Joyner v. Jfeeks, [18011 2 Q. B. 31, 47, 
C. A. The doctiine does not apply to a lease for life or lives, which is a freehold 
interest, and the grant of such a lease confers an estate before entry under it 
(Co. Litt. 270 b ; L'crlcsuihiiral (vmmisswricrs for England ▼. Tret-mer^ [1893] 1 Ch. 
166, 171). Where a lease is made to two arsons, and one is already in possession 
as tenant, his possession enures fur the oenefit of both, and the lease eives an 
immodiiite estate, and not on interesse termini {Keyse v. PowtU (1853), 2 £. & B. 
132). ^ Where the tenant is not in actual occupation and the duration of the 
lease is uncertain, e.jp., whore the lessor is only tenant for life and the lease is 
not granted under a power, the possession of the tenant comes to an end with 
the lease unless he shows an iutcntiou to continue it (Urown ?. Notku (1848), 3 
Exch.2l9). 

(it) Co. Ldtt 46 b, 270 b. 

(/) Dite d. Haivlings v. irottsf, supra, par Baylet, J., at p. 118; LewU v 
Baiter, ri006], 1 Ch. 46, 52. 

(m) Iht d. Rawlings v. If afXser, snpra. But where there is a lease for years, 
with remainder for years, and the first lessee has enter« d, the lessor can make ■ 
release to the remainderman so as to enlarge his estate (Co. Litt. 270 a). 

(s) Co. litt. 270 a. 

1 0 ) Hyde V. n urcffti, supra ; see Doe d. Rawlings v, JTalher, supra. 

I p) do. litt 46 b ; CW/andf r. Stephens, supra, at p. 606. 

If) Shep. Touch., ed. l^ston, 276 ; Palmer v. Thom (1580), Cro. Rli«- 152: 
Wardsky Brewery Co. v. Hal/ard (1903), 90 L. T. 09. 

(f) Bao. Ahr., tit ** Leases snd Terms for Years*' (N.); Ksals ?. Macksiuis 
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operating as a grant of the rerersion* if it is for a term exceed- 
ing the residue of the existing term, is void as to such residue, but 
confers an intef^esse tetmini for the excess of the concurrent term 
over the residue of the existing term, and the concurrent lessee, 
if he enters at the expiration of the existing term, will then 
obtain a perfect lease for the remainder of his own term : if, 
however, the parol concurrent lease is for a term which is less 
than the residue of the existing term, it is altogether void (s). 
If the original lease comprises onlj part of the premises 
demised by the concurrent lease, then, so long as the original 
term continues, no part of the rent reserved by the concurrent 
lease can be distrained for or recovered as rent. It cannot be 
apportioned, and, the lease being void during the first lease as to 
part of the premises, the reservation of rent is during the same time 
void. In such circumstances the concurrent lessee can refuse to 
enter at all ; but if he enters on the part of the premises not com- 
prised in the prior lease, he is liable to pay rent for that part in an 
action for use and occupation (0* 

862. A lease made to commence at a future date necessarily 
confers on the lessee only an intercsse termini until that date arrives 
and the lessee’s title is completed by entry (a). The intercsse 
termini thus arising is subject to the same rules as the similar 
right oxistir)g under a present lease not perfected by entry. It 
can be assigned to a third person, and it can be released to the 
lessor, but it cannot be enlarged into an estate by a release by 
the lessor (b). Where the future lease is to take effect on the 
termination of a present lease, the reversion and the right to 
distrain for the rent due under the present lease remain in the 
lessor (<■) ; and although the present lease and the reveraionary 
lease are vested in the same person, yet the estate under the former 
and the intcresse termini under the latter remain distinct. The two 


(183C), 1 M. & W. 747, 7u9-~7G2, Ex. Ch. Tho traiisfor of tho rov»Tsion carries 
tho to rent, and hence the lessor cannot duriii;' tho second lease roeovor 
rent pom tho hrst lessee [Ilarmrr v. Bean G Cur. & Kir. 307). If the 

existing: term is prematurely determined by surrender or otherwise, the con- 
current lessee is imniCKliatcly entitled to possession under liis lease, by virtue of 
the estoppel .’rising under the deed (.V«a/« v. Markenzie (1830), 1 AI. & W. 747, 
76‘J. Ex. Ch.). 

(«) Sealt V. Majditnzttt supra, at p. 760; Doe d. Thmtni v. Jenlcim (1832), 
1 L, J. (k. n.) 190. The surrender of tho first term do<?8 not accelerate tlio 
coTicuriont parol lease; but it seems that, if tho fir4 term is determinable 
upon an uiic^ertainty, then upon its determination tho concurrent parol loose, 
if then existing, would at once take olft’ct (Nade v. Mackenzii>, iupra, at 
p. 7G1). But since leases for over three years must now bo made by dootl (see 
p. 384, the doctrine in the text can rarely be of practical importance. 

(t) AVo/c V. Mackenzie^ zupra, at pp. 702—764. 

(a) See Dttt d. liawHngz v. Waiker (1826 > 5 B. & C. Ill, 118; Smith v. Day 
(1H37), 2 M. & W. 684, 699; Uyde v. fVarden (1877). 3 Ex. I). 72, 84. C. A.’; 
Joyner ▼. free/rt, [1891] 2 Q. B. 31, 47, C. A. ; Bewis v. IJaknr, [190.5] 1 Ch. 46, 
dl ; LhtngaUork (Lord) v. Wot net/, Comhe, Oeid 6Vi., Lid.^ [1910] 1 K. B. 2-16, 
243, 246, C. A. ; affirmed [1910] A C. 394. As to tho effect of tho rule against 
perpetuities on an agreement for future leases for lives, see Itedingtony. Srownt 
(1893), 32 L. E. Ir. 317. 

(A) Doe d. RnwHrtgi v. H otter, supra. 

(c) SmUh T. Dayt lupra. 
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terms are not added together so as to entitle the lessee to the same 
rights as though he had a present lease for the aggregate 
term (d). 

Sect. 9. — Underleases. 

863. The lessee of property can, in the absence of agreement 
restricting his right, underlet it for any period less than the 
residue of his own term (e). But if he purports to underlet by deed 
for a term equal to (/), or greater than, the residue of his own term, 
this operates as an assignment of his term, and not as an under- 
lease (jy). Consequently, in such a case, no reversion remains in 
the underlessor, and he cannot distrain for rent reserved by the 
underlease (/0» tliough he can sue for it as rent, and not merely as an 
independent sum (t). The underlessor, if he is himself an assignee, 

(<i) Thus they cannot be added together to ascertain the ** unexpired tcim 
for the purpose of the compensation charge under tho liicensing Act, 1904 
(4 Kilw* 7, c. 23) {Llaugaitovk {Lord) v. Coinhe, Held A Co., Ltd., [1910] 

1 K. li. 236, 0. A.) : and if the lessee undorlots for a period beyond the original 
tonn, but within the future teim, the infcreai^e termihi in respect of the future 
tenn does not prevent the underlease from rqiontting as an assignment of the 
original term (see the text, i»fra). An underler^.'teo may obtain for his own 
benefit a revorsionary lease from the head lessor {Maunhdl v. O'Lrien (1835), 1 
Jo. Ex. Ir. 176). 

(e) When an undorleuso is made for the whole term less one day, and the 
underlessor is trustee for tlie underlesseo of tho noiuinul reversion, the under- 
lessee can on the underlcssor*s death intestate obtain administration limited to 
tho outstumling day for the puruosoof getting it in {In the Goods of King wd I 
(1899). 81 li. T. 461). Tho undoricuso comes to an ond with the head lease, and 
the underlessee doe.^ not, in the absence of fresh sgreement, become tenant to 
the hoiid lessor {Sinikin v. AahurH (1834), 1 Cr. M. & R. 261), or to the new 
lesw^o (^reewaa v.Jury (1826), Mood. & M, 19) ; but, if the underlessor continues 
to hold as tenant, the yearly under-tenancy also continues {Pearce v. iihard 
n$28), 6 L. J. (o. s.) (K. B.) 354 ; see Hayes v. J tlzgibbnn (1870), 4 I. R. C. L. 500). 
For a form of underlease, see Eucyclopa‘dia of Forms and l^ecodents, 
Vol. VI1„ p. 209. 

(/) Parmentcr ▼. irc55er (1818), 8 Taunt. 593 ; Ikardman v. Wilson (1668), 
L. R. 4 C. P. 57. 

(f/) Hicks V. Downing (1696), 1 Ld. Ruym. 99 ; Pluck v. Digges (1829), 5 
Pli. (n. 8.) 31 ; Thorny. (1832), 3 I). & Ad. 586, 595; Fawcett y. 

Hall (1833), Ale. & N. 248, 259, n. ; H ▼. Hakeirill (1841), 3 Man. & G. 

297, 323; Dryani y. IIun,u.ck A Cb., 11898] 1 Q. B. 716, 719, C. A. A sub- 
lease by a tenant at will ipso facto uotormines the tenancy at will {Birch v. 
Wright (17861, 1 Term Rep. 378, 382), and hence it cannot o])erate as an 
assignment ; out it cicat('S a tenancy by estoppel as between the parties to the 
sub-leuso (see Doe d. (Jotxiy y. Cartn (1847), 9 Q. B. 863, 865): a tenant at 
sufferance can of cmuvo create no interest binding on the landlord ; compare 
Thitndrr d. llVarcr v. Belcher (1803), 3 East, 449, 451. 

(h) Parmtntsr v. ire6/ifr, supra; I*rttc.€ y. Carrie (1828). 6 Bing. 24; Pascoey, 
Pasci^ (1837), 3 Bing. (N. c.) 898; Lewis v. Baker, [1905] I Ch. 46. Nor is the 
rent a rent sec within the l 4 Lndlord and Tenant Act, 1730 (4 Geo. 2, o. 28), s. 5, 

so ns to attach to it the power of distress given by that statute ( v. Cootier 

(1768), 2 Wils. 375 ; Ijxngford v. iklmes (1857), 3 K. & J. 220; Lnvis v. Baker, 
supra ; comimre Pluck y. Digges, supra). There is no reversion by estoppel (see 
title BsTOprEL, Vol. Xlll., pp. 373, 403), nor does payment of the sum reserved 
as rent o|>orate as an attornment so as to give a power of distress {Hasddins t. 
Heaton (1883), Cub. & El. 40). 

(t) Bakrr v. Codling (1834), 1 Bing. (N. C.) 19, 27 ; Clarke y. Coughlan {\%A\), 
9 1. L. R. 427, 431 ; Oremen v. Johnson (1816), 9 I. £q. B. 143, 145, 147; 
Pruue/alhtT v. Strphet*s (1847), 11 I. Eep IL 61, 62; see Loud v. Langford 
C1677h 2 Mod. Rep. 174; Newcomb ?. Harveg (1690), Garth. 161 ; WiUiams f. 
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ceases, by virtue of the new assignment effected by the underlease, 
to be liable on the covenants contained in the original lease, and 
the underlessee becomes liable (A:). The underlessee is also, by 
virtue of the express contract, liable to the undorlessor on the 
covenants in the underlease ; but if the underlessor subsequently 
purports to make an assignment of the original term, these 
covenants are not enforceable by the assignee (/). 

If the underlease is one which, considered as an underlease, 
can be made by parol, and is so made, it cannot operate as an actual 
assignment for want of a deed(m). Possibly it operates as an 
assignment at law, so that a deed is not reiiuircd («), or it may be 
that, since it cannot operate as an assignment, the above doctrine 
is excluded, and then, in order to give effect to the intention of the 
parties, it w'ould oi>erate as a lease according to its tenor (o). The 
true effect is, liowever, doubtful (p). The transaction probably 
oj^erates neither as a lease, nor as an assignment, but the under- 
lessor can sue for the rent on the contract (q), or in an action 
for use and occupation (r). 

864. A tenancy from year to year is regarded, for the purpose 
of this doctrine, as a tenancy continuing until it is in fact deter- 
mined, and the tenant can grant an underlease from year to year 
or for a term of years. So long as the original tenancy lasts it is 
potentially longer than the underlease, and the undorlessor has a 
reversion by virtue of which he can distrain for the rent reserved 
on the underlease {a), 

865. There is neither privity of contract nor privity of estate 
between the head lessor and the underlessco (/), and hence the 

IJaij ranl (1S,V.)), 1 K. & E. 1010; and coiniKiro Smith v. Mapkbark {IISC), 1 
Term Hep. -Ml. 

</.) Iknrthaan v. PVAiow (I8GS), L. 11. 4 C. P. 57; see Palmer v. Edwurd$ 

(ITsa}, 1 (k. K) IHT, lu 

(/) Even if them a reversion on tho nnderloaso by cstoppol, the covenants 
attaeli(?d t*i it would not pass by an assigutucnt of the original term {Svrru 
V. CVa/7 (IROo), ‘IS W. li. 4S0). 

■/«) fciee p. 5S2, 

n) »Seo yVmc v. (Writ (1828), 5 hing. 24, 27. 

o) PouUueij V. (1720), 1 iStra. 405 ; Pollock v. Stacy (IS 17), 9 Cl. 15. 

loss. 

( ;») !*tcccc V. Carrie, supra, appears to be tho only case in which it is Ruggestod 
that tho being by operation of law, need not bo in writing under 

the Statute of Eiauds (29 Cur. 2, c. S), or, sinco the Ileal Property Act, 1B45 
(8 & 9 Viet. c. 100), by clced. Other cases, such us Pollock v. Stacy, supra, 
assume that it must be by deed ; and PouUuey v. Holmes^ supra, was disapproved 
in the Court of Excho^tuer Uiarrett v, Ildph (1S45), 14 M. A W. 348, 352), though 
approved in the Queen’s Eeiwh [Pollock v. Stanj, supra). Similarly a parol 
a^*<signmont, void under tho slatute.s, will not lie treated as an underlease 
[Parrett v. Ilolph, sujra). Tho point fonnorly at issue l^twcfcn the Exchequer 
and the Queen’s Bencn seems not to have been decided (see IJeardman v. 
Kilsou, sujra ; 2 Wms.Saund. (e<L 1871], p. 834, n. ; 1 Smith, L. C., llthod., 102). 

(q) Pruce v. Corric, sujra, 

(r) Pollock V, BUtry, supra ; Beardman v. Wilson, supra, 

(«) Mackay v. Mackreth (1785), 4 Doug. (k. ii.) 213; Curtis v. Wheeler (1830), 
Mood. & M. 493; Pike v. Eyre (1829), 9 B. & 0. 909; Oxley v. James X\m\ 13 
Al. & W. 209, 214 ; and the principle applies to other periodic tenancies [Peiru 
V. Shaft (1828), 2 Man. A By. (x. B.) 418). 

(<) Berney v. ifoore (1791), 2 Eidg. Pari. Bep. 310, 331 ; and the underlesset 
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underlessee is not personally liable for the rent reserved by (w), nor 
on the covenants contained in, the bead lease (a) ; but, unless he is 
protected by the Law of Distress Amendment Act, 1908 (h)^ his 
goods upon the demised premises are liable to distress for the rent 
reserved by the head lease (r); and, if the head lease contains a 
proviso for re-entry on breach of covenant, lie is liable to be evicted 
for such a breach ((/). Moreover, it is the duty of the underlesseo, 
before taking his lease, to inform himself of the covenants which 
are contained in the head lease, and, if he enters and takes 
possof-sion of the property, he is bound in equity to observe such of 
these covenants ns are of a negative character (c), on the ground 
that ho takes with notice, and he is liable to be restrained b^^ 
injunction from committing a breach of them (/). But the lessee, 
although personally liable on the covenant, will not be included in 
the injunction (//), unless he has caused or facilitated the breach — 
where, for instance, he is prohibited by the lease from under- 
letting (//), or whore lie has represented to the undorlessee that the 
act complained of might he done(//). 

866 . Upon the granting of an underlease the obligations of the 
head lease in respect of the payment of rent and the observance of 
the covenants, in respect of any of the property in the head lease 


hnH no equity to onforoo the provisions of iho underlease against the head lessor 
{Tai/hr V. (JHhft (iSTo), L. It. 20 Kq. 0S2). 

(m) Soo Uolfutd V, Hatch (1770), 1 Doug. (k. B.) 183. 

(a) Iternty v. Moore (1791), 2 Itidg. J’arl. lh‘p. 310, 323, 331. Originally 
it was thought that the underlossco niigiit be liable upon the insolvency of the 
undorh'ssor {(^otUard v. AVaff (1082), 1 Vem. 87); but this is not so. 

H H Kdw. 7, c. t03 ; see title Distukss, Vol. XI., n. 143. 

Tho liability of an uudei'ttuiant is the same in Ibis res^poct as of a stranger 
whi)Ho goods arc on the demised premises at the time when a distress is levied ; 
see title Distress, Vol, XL, p. 132. If tho undertenant pays tho head rent 
under threat of distress, ho can deduct this from his own rent (see title 
Distress, Vul. XL, pp. 167, 200); but he cannot claim contribution from an 
underlesseo of another part of the premises demised by tho head lease, since 
the umlerlossces are not subject to a common demand {lluidfr v. Ihmt (1S4.)), 
1 (1. B. 300; nw Johnson v. IriW (1890), 44 Th. D. HO); cvntra Wthhvrv. Smith 
(1689), 2 Vein, 103 ; Allism v. Jenhins^ [1904] I L It. 341 (where contribution 
was based on salvage) ). 

(«/) 800 Sirnetr v. .IfarrioW (18231, 1 B. & C. 467. As to relief of an under- 
teuttut against forfeiture, see p. 643. ; and as to cases where tho undertenant 

has a remedy against his imnuHliaio lessor for broach of the covenant for quiet 
enjoyment, see p. 623, post. 

(e) Cosser v. tUlinyc (1832), 3 My. & K. 283, 287 ; see Lewis v. Bond (1863), 
18 Beav. 86. 

(/) See V. Hart (IS66), 1 Oh. App. 463; Trition v. BanJeart (1887), 66 

L. T. 806 ; company HaJ v. A’lrin ( 1887), 37 Ch. D. 74, C. A. ; and see Ahhey v. 
(luittces (1911), 65 Sid Jo. 364. The rule applies to the case of an underlease 
to a tenant fnun year to year {Trition v. Jiamhart, supra); and, since the 
underlessee is 6uppos<Hl to examine tho title to the hood lease, as well as 
the loose itself, ho is also ulTecttHl with notice of, and is bound in equity by, 
negative covenants contaiiUMl in an assignment of the head term, although not 
contained in tho lease itself {Clements v. Writes (1866), L. R 1 Eq. 200). These 
rules as to notice are not abrogated by the statutory rostrictione on the under- 
leeaee's right to call for his lessor's title {Patman v. Harland (1881), 17 Gh. D. 
858: seep. 382, awff). 
fo) V. Taylor (1862), 11 W. R. 81. 

(k) Trition v. Bankart, supra. 
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which is not coinprisod in tho underlease, are usually imposed by Sect. 9. 
express covenant on the underlessor, while the underlessee Under 
covenants for payment of his own rent and enters into covenants leases, 
in respect of the sub-demised property corresponding to those in 
the head lease; and on either side the covenants may be accom- Covenant to 
panied by an express covenant of indemnity (i). ic^eo 

Where the underlessor gives a covenant of indemnity against a m nt 
non-payment of the head rent, payment by the underlossee of his 
own rent is not a condition precedent to an action by him on the 
covenant of indemnity (A:). 

Tho question of indemnity is important with reference to the Toicpair. 
covenant to repair. An independent covenant to repair in tho 
underlease, following the terms of the corresponding covenant in tho 
head lease, is not by itself conslnied as a covenant of indemnity, 
and the underlessor cannot recover under it the costs which he 
has incurred by reason of the underlesseo’s default, such as costs 
of defending an action of ejectment and procuring relief against 
forfeiture (/). This result is due to the fact that tho oj>oraiion of 
the two covenants is different, tho measure of damages under each 
depending on the date of commencement of the head term and sub- 
term respectively (m)* If» however, the underlease does not contain 
an independent covenant to repair, but binds the undorlessoo to 
perform the covenant in the head lease, a contract of indemnity is 
implied, and tho underlessor can recover t!ie costs of an action 
which he has reasonably defended (n). It seems that in any caso 
he can recover tho expenses of repairs which have boon properly 
effected by him to avoid a forfeiture (o) ; and ho can recover sub- 
stantial (iamngos for breach of the imderlessoo’s covenant to repair, 
notwithstanding that the head lessor has re-entered for non-payment 
of the head rent (p)* 

867. An intending underlesseo should examine tho head lease Nocewityfor 
in order to ascertain that the term of tho underlease can be 
validly granted, and that the head lease contains no unduly 
onerous covenants. If the sub-term is, in fact, longer than the 
original term, the underlesseo cannot, after tho underlease has 


(i) Sec FMelia v. Cowjufaf^ [180j] 2 Ch. 377, 382, 0. A. A mortgagee by aub- 
demise, who has gone into poa^casion, may bo liable to tho mortgagor for 

forfeiture of the lease {i'errif v. Walker flSo,)), 24 L. J. (cri.) 319). If an 

undcrlcE-see has caused a forfeiture both of nis own and of tho houd looso he if 
not entitled to tho benefit of a waiver of the forfeiture of tho head loaso [IlUlier 
V. Parkinson (1831), 9 L. J. (o. 8.) (CH.) 156). 

(fc) BriarU v. Pikher (1855), IG C. h. 354. 

(0 Pen/ev v. Watts (1841), 7 M. & W. 601; Wadeer Halton (1842), 10 

M. & W. 249 ; Logan v. Hall (1847), 4 C. B. 698, 024 ; C’A/re v. Dohson, [191 1] I 
K B. 35 ; compare Short t. KaJloway (1839), 11 Ad. & 151. 28. NeaU v. Wyllie 
(1824), 3 B. & 0. 633, cmira, if overruled. 

(m) Walker v. Hatton ^ supra. Consequently the underlessor cannot bring in 
the underlesseo as a third party so aa to claim indemnity under U. 8. 0., Ord. 
10, rr. 48, 52 (Pontifex v. Foord (1884), 12 Q. B. D. 152). 

(n) Hornby v. Cardwell (1881), 8 Q. B. D. 329, C. A. 

(o) CoPey V. Btreeton (1823), 2 B. &. C. 273. 

Ip) Davieev, Underwood (1657), 2 H. A N. 670 ; compare Clowt* Brogdtn 
(1840), 2 Alan, k Q. 39. 
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bkct. 9. been granted, obtain compensation (q), unless the agreement for the 
Unde^ underlease so provides (r). After an agreement for an underlease 
leases. has been entered into, the undorlessee, whether he has had a chance 
of inspecting the head lease or not, cannot refuse to accept the 
underlease on the ground of the existence of any ordinary cove- 
nants («); but he can refuse to accept it on the ground of the 
existence of unusual and onerous covenants, unless before the agree- 
ment he had a fair opportunity of ascertaining for himself ths 
provisions of the lease (t). 

Agreement 868 . Where the agreement for an underlease provides that ths 
for underirn«! underlease shall contain the like provisions in all respects as are 
coTcnants to contained in the head lease, the provisions of the head lease are to 
those of lease, be taken as models for those in the underlease, and must be 
introduced therein with the proper alterations of names and other 
matters. Consequently a provision against assigning without the 
consent of the head lessor will become in the underlease a provision 
against assigning without the consent of the underlessor {ii) ; but 
the frame of the agreement may indicate that certain covenants, 
such as the covenant against assignment without consent, are to be 
introduced without modification, and then the consent of the head 
lessor will bo required (a). Where a lessee grants an underlease 
containing a covenant by the undorlcssce to deliver up the premises 
and all landlord's fixtures at the end of the sub>tenn, this does 
not amount to a representation that ho will bo at liberty to remove 
trade fixtures ; and hence if the head lease contains a covenant for 


(7) licdiyv. Ik$Uy (1ST8J, 9 Ch. 1>. 103; f'layton v. Lecrh (18S0), 41 Ch. I). 
103, C. A., wlimj it wan peuntod out that v. Jvhnaon (1N84), i3 Q. It. D. 

351, C, A,, went too far in treating Bnlrt/ v. Ikshy, ns erroneous. 

(r) Vaivnr v, Ji>htson^ sujmt. Ill© fnct lliat other premises nro included in 
the head lease is, if the intending nndcrlesscc has not been inforiiiod of it, a 
fatal objection to the underlessor’s title (/'thhs v. Jfoikcr (1818), 3 Madd. 193 ; 
ir«mn V Bichardsmi (1830), You. 1 ; Leiithcm v. (1850), 1 J. Ch. K. 683). 

(«) Flight V. liartvu (1832), 3 My. & K. 282. “ Usual covenants ” in this con- 
nection moans ordinary covenants, not merely “usual covenants’* in the 
strict technical pcii?c; sco p. 388, ante; coinj»aio liamrit v. Tl'* wacA (1828), 7 
lb & C. 027. For form of ngrwmont for undei lease, see Encyclopiotlia of 
Fonns and Frccedcnts, Vol. \1I., p. 171. 

(<) Hydey, Wariltn (1877), 3 Ex. 1>. 72, 80, C. A. The same nilo apidics 
between vendor and ]»urcbaser of Icnseliobi propeity (lit eve v. //n nVyc (1888), 
20 Cl. 15. 1>. 623, C. A. ; AV White and (;o»<frar#, [1896] 1 Ch. 637 ; lie 

IIutiHcht and Li}^l’C9 Contract ^ [1901] 2 Ch. 666,669; Molyvrnx y, Ilauirey, 

ra 2 K. B. 487, C. A.); and till© Sale of Land. If the ngreement 
> underlcusc ]>r<‘vidc8 for the insertion of apaiticulai* restrictive covenant, 
this amounts to a loi'i’escntation that tlio underlessor is entitled to grant a lease 
with that resit iction only, and ho is not nt liberty to insist on the insertion of a 
wider covenant contained in the head lease tlan v. Corj^t (1834), 3 My. & K. 
269, 277). But although an underlessor may not bo nhle to have specihe 
|>erformanco of an agrt'oment for the underlease, by reason of the covenants in 
the head lease debarrittg him from granting tlie underlease in accordance with 
the agrotmient, yet if he U ready to grant the underlease, and the underlossee 
refuses to accept it, he has an action for breach of the ngreement, and the 
undorlcasco on the other hand, if his enjoyment is interfered with, should have 
a remedy on the covonnnt for quiet enjoyment {Hayward y, Farkt (1855), 16 
0. B. 295} ; and see p. 627, poet. 

(«) WiltiamscH v. irt7/ia/«fow (1874), 9 Ch. App. 729. 

(a) Hai/ufood v. SiUnr (1885), 30 Ch. D. 404, C. A. 
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deliver up of trade fixtures, and the head lessor enforces this by srcr. 9 
preventing the underlessee from removing them, the latter is Under 
without remedy (6). 

Part IV.— Premises included in the 
Demise. 

Sect. 1. — Description. 

869. The parcels in a lease describe the demised property (r), Description 
and this may be done either by giving a name or some denoting parcels, 
mark to the property— where, for instance, a house in a town is 
described by the street and number, and then extrinsic evidence is 
necessary in order to ascertain what is intended by the descrip- 
tion {d) ; or it may be denoted by measurements or abuttals (c), or 

by reference to a plan(/); and while extrinsic evidence to identify 
the property is still required, yet the identification is assisted by 
these descriptions. Where the property is described in more than 
one of these ways, it is possible that part of the description may 
be inconsistent with the rest. In this case it becomes necessary to 
determine which part is to be accepted, and which is to be rejected 
as a falsa demonstratio{g), 

870. The word ** land,” when used in a lease or other assurance. Meaning; of 
includes, if there is nothing to restrict its technical meaning, all 

kinds of land, whether arable, meadow, or otherwise (/<), and uwaUr.’’ 

fftj rorter y. Drew (1880), 5 C. P. D. 14U. 

(r) As to altoratiun of the description of the premises in a renewed IcaRo, see 
Boyle y. Vlvherts (1841), 4 L Eq. R. 241. 

(<f) Similarly, where the property is describ^ by reforeiKe to the occnp.itiori, 
the occupation must bo ascertained by extrinsic evidence (it/r/i/ccv. Aavc// (I S74), 

L. K. 9 0. P. 107, 114 ; see Paddock v. Fradley (1830). 1 Cr. k J. 90). 

(^) Abuttals are not necessarily construed strictly, unless the description by 
abuttals, if correct, would increase the value of the property, and would be sn 
inducement to the lessee to take it {lioberta v. Karr (^1809), 1 Taunt 496). Rut 
where measurements are qualified by the words ** more or loss,*' and the 
abuttals also are given, the abuttals, if supported by ibo actual ocrMipation, will 
show the extent of the property (Neale d. Ltroux v. Parkin (1794), 1 Esp. 220. 

230). Words such as ** more or less” (CVost v. /iV/Zfu (1831), 2 B. & A(L ICO, 

110) or “thereabouts (^l)avia v. Shepherd (I860), 1 Ch. App. 410, 416, 418) only 
autnoriae variations winch bear a very small proportion to the amount iiaiiKKl 
{Day V. Fynn (1009), Owen, 133; Neale d. herons, v. Parkin^ eupra ; Darin v. 

Shepherd, eupra), A d'^ubt as to what is intended to be comprised in the 
parcels may be removed by reference to a recital {Doe d. White v. (hhurne 
(1840), 4 Jur. 941, also reported 9 L. J. fa P.) 313, 318). 

(/) As to the effect of a plan, see title Deeds ajtd Other Instruments, 

Vol. A., p. 467. 

{g) As to the rule of faJea demonetraiio, see title Deeds and Other Instru- 
ments, VoL X., pp. 466 el $cq. As to rectifying mi^takcs in the parrels, see 
^fartimery. ShvrUitt (1842), 2 Dr. ft War. 363; Paget v. Marehall (1884), 28 
Ch. D. 265. 

(A) Co. ^tt. 4 a ; 8bep. TouchM Fteston, 91 ; Cooke v. TaUe (1827), 4 Ling. 
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“ nppur- 
teuttuccR,” 


also everything on or under the soil ; all buildings erected on it, 
and all mines and minerals beneath it(t). A lease of woods 
includes not only the trees, but the land whereon they grow (k). 
Words which are appropriate for granting part of the profits of the 
land do not carry the land itself — for instance, a grant to dig 
turves (/t), or a grant of water, which ordinarily gives only the 
fisliery in the water (1). Where the soil under the water is intended 
to pass the expression “land covered with water** should be 
used (m), But a grant of all the profits of land is equivalent to 
a grant of the land itself (ii). 

By a lease of a “house,” stables and outbuildings occupied 
with and necessary for the convenient occupation of the house 
will pas8{o), and also a courtyard, garden, and orchard (p). The 
word “ messuage” has the same meaning as “ house ’*(</). In the 
expression “house and premises,” the word “premises” refers 
only to matters intimately connected with the house (r). The words 


00. If a particular kind of land is nicntioiiod, such as meadow or marsh land, 
(iiil y lluii kind will pass (('o. Litt. 5 n). 

(ij Snmmien v. Coulsou (1877). 5 ('h. D. 13.'J, 142, C. A. An enclosed piece of 
lunu is tcclinicully a ” close,” und Minilaily tltis tonn curries the soil and what 
lies heneulh it; boo Ctjxv. 67m«( 18I8J, 5 C. II. 533,1)51. “Funn” includes 
tho furtnhouso, farm buildings, and land used therewith (Shop. Toucli., cd. 
Preston, 03) ; and ulwo woodlands ((/ow//i7/rd. ranlv, Punl (1700), 2 Burr. 10S9 ; 
J\>Ttman v. MiU (1839), 3 Jur. 350). Tho ox])ression ” farming buildings ” in a 
will incbidcB farmhouses (roo4*e v. (1858), 4 Drew. 320). 

{k) Co. Lilt. 4 b. As to a grant of control of an adjoining plantation, see 
MMmt V. /ioae (1859), 4 Do Q. & J. 10, (’. A. 

(/) Co. Litt. 4 b. So a grant of a “ warren for conies ” only passes a franchise 
to bo oxerciscul ovi*r the though a grant t)f a ‘‘ wanvn ’* in the graiJtor’sown 
ground may carry tho soil {Hratnlmmp [Earl) v. iria// (1873), L. U. G II. L. 223, 
230,255 ; Co. lutt. 5 b ; wo Simp. INuich., ed. Pro.ston. fM)) ; but a several tishory 
raises n prcBumj)tiou of ownership of the soil (son title Fishehies, Vol. XIV., 
jip. 577, 578) ; and apparently a louse of a several fishery in a river will, in the 
a(»sonce of coiitmry indication, carry the btMl of tho river (ll. v. Old Alre\ford 
(!hhahitanfn) 1 Term Uep. 358; see En'vyd v. Cviifthard, [1897] 2 Ch. 

551, 5(i5; atllrmod, [1898] 2 Oh. 358, C. A. As to a lease of ripariuu land, see 
title FisiiEUiES, Vol. XIV., p. 58-1. 

(m) Co. latt. 4 b ; but a grant of a ” pool ” cariies the soil (Co. Lilt. 5 b]. 

(«) Co. litt. 4 b. 

(t») See d. fVrmniU v. Cvihm (1788). 2 Term Rop. 498, 602; Slceh y. 
Midlaud Hail. Cv, (l8(iti). 1 Ch. App. 275, 289; and this is also so by virtue 
of tho Conveyancing and liuw of Pioi^orty Act, 1881 (44 & 45 Viet. c. 41), 
»s. 2 (V.), t). As to a covenant giving the lossco tho of a pump while it 
remaiuH in an adjoinin'; yard, see Jthoda v. Ihi'ard (ISOG), 7 Ivi.st. IIG. 

( ;>) Co. litt. 6 h, 5Gh; Shop. Touch., ed. Pi*cston, 94; llrtlhtnrth's Cast 
(1591), 2 Co. Kcp. 3lb; notes to Smith v. Martin (IG72;, 2 Wins, t^auud., ctl. 
1871, 802, 800. See (\irden v. Tuck {15SS), CVo. F.liz. 89 {devise of a mossnage 
without saying "with tho appurton.inces ”) ; Grusrenor (/.tW) v. I/ampsiead 
Junction Iltiil. Co, (I857\ 1 (r. ^ic J. 44G, C. A. ; Ucu'boh v. l.undon and South 

JVfAtem Jiail. Co, (18G0). 8 W. R. 467 ; Coh v. U'w/ London and Oiifstal Palace 
Pail (V». (1859), 27 Ueav. 242 (cases on "part of a house” in the liands Clauses 
Consolidation Act, 1815 (8 & 9 Viet. c. iM, s. 92; and see title CoMrri.souY 
PURCUASE OF Laxi> AND CoMi'ENSATloN, Vol. VL, pp. 7l ft 6eq.); and as to 
curtilage, see Marsvn v. London, Chatham, and Dover Bail Co, (18G8), L. B. 
6 E.1. 101. 

If) Doe d. v. CV/fns, eupra, 

(r) Hence it will not include an adjoining meadow (^/infon y, Geiyer [IS" 3\ 
28 u T. 449) ; see, further, title Deeds and Orusa Instruments, Vol. X . 
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with the appartenances ” do not extend the demise so as to include 
land or buildings which are used with the demised property, but are 
not parcel of it (s) ; nor do they include a part of the building which 
has been separated from it, and has not been occupied with it for 
many years previous to the demise (0* But the words “ lands 
appertaining to ” or ** belonging to *’ are more easily extended to 
lands usually occupied with the demised premises (a). 

The words “ tenements” and "hereditaments” primarily denote, 
the one whatever can be the subject of tenure, the other whatever 
is capable of devolving upon death, whether as real property to 
real representatives, or as personal property to personal representa- 
tives or legatees (b). But they are used in a general sense to 
include both the corporeal things — houses and land — which are the 
subject of property, and the rights which arise out of them (c). 
When these rights extend to the exclusive possession of the thing 
which is the subject of property, they are called corporeal heredita- 
ments — a term which is used to denote both the thing itself and 
the right of property in the thing ; when they fall short of this, 
they are called incorporeal hereditaments ((/). 

871. The question w^hether any particular property is included 
in the lease depends on the words of the lease as applied to tlie 
circumstances of the property (e), evidence being admissible to 
show the state and condition of the property at the time the lease 
was granted ; and though prmd facie particular property would be 
included, yet this will not be so if the circumstances show a con- 
trary intention (/). Where the lease comprises part only of the 


p. 465, noto(.s). As to the mcaiiing of “mines’* und “minoralM,” boo title 
Minks, Minkiials, and Quaruiks. 

(«) liitliswurih's Case (lo‘.)l), 2 Co. Rep. 31 b; iM/ari v. Wether head (1G25), 
Cro. Car. 17 ; Maitland v. Maekinuon (1602), 1 II. & C. 607, 614 (wlioro, liowov«r, 
it was suggested thut there might bo cusos where such words would add to the 

E arcols). Where there is a domiso of a house and of upper floors in an adjoining 
0 U 80 without the stairoaso, the fitaircase does not pass under “nppiirtonunces ” 
because it is afterwards required (fV/appe// v. Mason (1894), 10 T. L. R. 401, C. A. ; 
see Wilmote v. Corn (1603), Cro. liliz. 918; and as to the same words in a will, 
see title Wn.LS ; Hearn v, Allen (1627), Cro. Car. 57 ; I>oe d. Lem}>rvre v. 
Martin (1767), 2 Win. 111. 1148; liuck d. Whalleij v. AWfen(1797), 1 Dos. & l\ 
63; Evanav, Angell (1858), 26 lleav. 202, 205). 

It) Keralakev. Il'/(ifc(lKi9), 2 Stark. 608. 

(a) See Ongley v. Chambers (1824), 1 Bing. 483; Doc d. Gurey. (1831), 

2 B. & Ad. 680 ; Evans v. AngtlU enpra, 

(M See Co. Litt. 6 a ; “ Hereditament is the largest word of all in that 
kind.” Compare Re Qosstlint Gosselin v. Oosselin, [1900J 1 Ch. 120. Formerly 
the descent was to heirs or devisees : os to the change in devolution, see Lund 
Transfer Act, 1897 (60 & 61 Viet. o. 65), s. 1. 

(^ See, as to tenements, Co. Litt. 19 b; Beauchamp {Earl) v. Whin (1873), 
L. IL 6 H. L. 223, 241. 

(d) See title Real Property and CuATTEr.8 Real. 

(f) See title Deeds and Other Instruments, Vol. X., p. 465, note («). 

( / ) Due d. FreeUiHd v. Bart (1787), 1 Term Rep. 701, 703. 704 (where a collar 
wrj held not to be included in the demise). In gonoral the lease is con.struod 
with reference to the circumstances existing at the time of execution, but where 
it is clear that it had reference to previous circum«tances~such As those 
existing at the time of the agreement for the lease— the earlier circumstancoii 
would apparently determine the construction ; see Crisp v. Brice (1814), 5 Taunt. 
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rooms in a house, but these constitute a separate dwelling, the 
lease includes the outer walls so far as they are solely appropriate 
to the rooms let {g). 

872. Where the premises are referred to as bounded by a public 
road, and the soil of the road is vested in the lessor, the lease will 
pimd facie include the soil ad medium fdum via (h) ; and if there 
is a small quantity of uninclosed land between the highway and 
the demised premises, this also, if vested in the lessor, will be 
presumed to be included in the demise (i). But the presumption 
can be rebutted (k). 


Sect. 2. — Easementg. 

873. A lease of land, or of land and buildings thereon, made 
since the 8 1st December, 1881, includes, without express mention, all 
easements appertaining to the demised property, or at the time of 
the lease occupied or enjoyed therewith or wibli any part thereof ; 
HO far as a contrary intention is not expressed in the lease (1). 
.tlence, in the absence of such contrary intention ( 7 / 1 ), the lease 

647; Majmn Jlrothers v. Liherh/ Co., [1903] 1 Ch. 118, 127 ; compai*e 
DramJicU v. nV//mw^ [1897J i Ch. 602, 616, C. A. 

(if) CarlUU OnfS Co, and Todd v. Muse Brothers tfe Co. (1897), 46 W. 11. 107 ; 
but tho lijsseo can only iwo thorn in n roasonablo way [ibid.), 

(A) Jlaijiiea v. Kmjt [1893] 3 Ch. 439, 448 ; sco Tidswtil v. Whitn'orth (1867), 
L. II. 2 0. P. 326, 333 ; iJodt/cs v. Lawrance (1864), IS J. P. 347 ; titles Dekds 
AND OTIIKR iNSTnUMENTS, Vol X., p. 468 ; HIGHWAYS, yTUKET.S, AND 
lluiDaRS, Vol. XVI., p. 62. Tho rule applies to streets in a town iis well as to 
hi^diwaye in the ccjuntry (Ite White's Charilm, Charity Cummmioners v. London 
Vorporoiumf [1898] 1 Cli. 669, 664; Central London Bail. Co, v. City of London 
Land Tax. [1911] 1 Oh. 467 ; aflirmed, 27 T. L. It 661, C. A. ; 

but see J/app/n Brothers v. Liberty ik Co., Ltd., supra, at p. 128). Similarly, 
whore tho premises are described as bounded by a river they include half the 
bod of tho river [Ihuyer y. Rich (1871), 6 I. II. C. li. 144, Ex. Ch.) 

(t) IMd. Briny y. /Varact/ (1827), 7 P. & C. 304, 307; see title HionwAYS, 
Stukets, and Huidges, Vol. aVI., p. 63. 

(/.) See title IIiqiiways, Streets, and Bridges, Vol. XVI., p. 53. 

(/) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 51), s. 6; 
“conveyance’' in the statute includes “lease” s. 2 (v)); and see title 
Easements and Profits a Prendre, Vol. XI., p. 260. 

(m) Such a contrary intention may Ih) indicated by tho use of tho words “ with 
the appurtouMiices,” since those ojwrato as an express grant of rights strictly 
appurtenant (/jirwinyA«?m, Dudley, and District Banking Co. v. Boss (I88s), 38 
Ch. D. 296. 30S, C. A, ; Be Berk ami London Srhoid Bonrd's C’mfrarf, [1893] 2 Ch. 
316 ; 800 Brddinyton y, AiUt (1887), 36 Ch. D. 317, 331) ; though, where necessary 
to give elToct to the intention of the parties, the word will Live a wider moan- 
in».j {Dobbyn x. Somers ^lts60), 13 I, C. Ta. it. 293). But tho more marking of 
adjacent land as “ building land ” on a plan will not show an intention to exclude 
a right of light over it [Broronfiehl v. [1897] 1 Ch. 602, C. A. ; Bollard 

X. tiare, [1901] 1 Ch. 834). Furthor, in coiisidenug whether the statutory words 
apply, regard must bo had to the title to tho r/uusi-sorvient tenement and to 
the surrounding circumstances at the timo of tho lease, and the statute will not 
pass rights de Jado enjoyed with the demisiHl promises if, as a matter of title, 
the h^Bsor cannot lawfully convey these rights (Betldinyton v. AtUe, supra; 
Godwin X. Sfhweppes, Ltd., [I0023'l Ch. 926, 932 ; Qnicke v. Chajman, [1903] 
1 Ch. 660, C. A,); nor rights which are merely temporary (Burroue x. 
Long, [1001] 2 Ch. 602) ; or which could not reasonably bo expectea to continue 
{<jhd¥nn ?, Sdiwtppa, lAd., supra); but a lease may. by virtue of the statute, 
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includes not only easements and other rights which are strictly 
appurtenant to the property (n), but also such qmsi-msQxnents as 
would pass under the words “ used and enjoyed therewith or with 
any part thereof (o); that is, easements which formerly existed, 
but which have been extinguished by unity of possession (p), if 
actually used at the date of the lease (q ) ; and also continuous and 
apparent (^uasi-oasemcnts (r) used at that date, although they have 


pass rights which at its date are permissive only {IniernatioHdf Tea Stores Co. v. 
IIobbsA\90\i] 2 Ch. 105). Soo also title EASEMENTS and I'kofits a Puendue, 
Vol. XL.pp. 251,274, note(/0., 

(n) Formerly the words **with the appurtenances” wore frequently used 
(see Thorpe v. BrumfUt (1873), 8 Oh, App. 050 (right of way)) ; but they were in 
general superfluous, for they referred only to rights strictly appurtenant to the 
demised property {Jhlton v. JioUon (1879), 11 Ch. D. 9C8, 971), and such rights 
passod by the demise without these words (Co. Litt. 121 b. ; Shop. Touch., ed. 
Preston, 89 ; Skull v, GUnister (18G4), 16 0. 11. fN. s.) 81 , 91) ; hence iho word.s did 
not puss an easement formerly existing which had been extinguished by unity of 
pos.sos8ion {Plant v. James (1833), 5 B. & Ad. 791, 794 ; Worthiiojion v. Gimson 
(1860V 2 E. & E. 618 ; see Daring v. Abingdon.^ [1892] 2 Ch. 374, 394, 0. A.); 
and tne words “ with all ways thereunto appertaining ** wore similarly rostriclod 
to ways legally appurtenant to the demised promises {Harding v. Wilson (1823), 
2 B. & 0. 96, 100; Barlow v. Rholes (1833^ 1 Or. & M. 439, 448; lirrtt v, 
Clowser (1880), 5 0. P. D. 376, 383). But such words received a wider con- 
struction if there was apparent an intention to pass rights not strictly 
appurtenant; whore, for example, there was no w’liy strictly nppiirtonaiit 
to which the words could apply {Morris v. Kdgingttm (1810), 3 Taunt. 24), 
or where such an intention upj^enred from the loose itself (/Airfo/c v. It/nults, 
supra; James v. Plant (18.30), 4 Ad. & El. 749, Ex. Oh.), In such cases the 
word “appurtenant’* might bo taken in a secondary sense as 0 (iuivalcnt to 
“ used and enjoyed ’* with the demised premises {Hill v. Grange (1556), PIowiI. 
164, 170; Thomas v. Oarn (IS87), 20 a B. D. 225, 232, 0. A.; see Hinrh* 
cliffe V. Khmoul {Earl) (1838), 5 Bing. (n. 0.) 1, 25). Under the words “ with 
the appurtenances '* thiu’o will pass, as appurtenant to a house (Co. Litt. 121 b), 
a right of turbary {Solme v, Bullock (1681), 3 Lev. 165; Ihhhyn v. Somrrs 
(1860), 13 I. 0. li. R. 293, 300); and where a right would not fty it>eir pass 
without a deed the words may show that the right is troatc*d a.s afipurtenant so 
as to pa.S8 by the lease, although not by deed (see Hnrlcston v. Woodrigl'c (1619), 
Ore. Joe. 619 sheep walk)); and probahly a right of coinimm can pass ns 
appurtenant without a deed; but see Btamlleg v. Brook (1607), Cro. Juc. 189, 
190 ; and see p. 384, anU), Moreover, rights necessary for tlio enjoyment of 
the demised property, which the le.s8or can confer, will pass without express 
mention ; see titles Ijeeds and Otheb Instuctments, Vol. X., p. 470, note (t); 
Easements and I’Rorns a Prendre, Vol. XL, pp. 251, 288, 289; but a lou.se 
of land and buildings with n pond and the streams leading thendo docs not 
entitle the lessee to water which would })orcolate to the ptiud through other land 
of the lessor {M*Nab v. Robertson^ [1897] A, 0. 129). 

(o) As to the words “or with any part thereof,’’ see Koogstra y. Lucas (1822), 
6 B. A Aid. 830; and as to what are ^ncMt-easoments, see title I'Usement.^ 
AND Profits k Prendre, Vol. XI., p. 242. 

(p) Barlow v. Rhodes, supra, at p. 448; Langley v. Hammond (1868), L. R. 3 
Exch. 161, per Kelly, C.B., at p. 168. As to the cffe« t of such words iu 
reserving a right of common, see BradJtaw v. Eyre (1597), (ho. Kliz, 570; 
Doulge v. Carjtenter (1817), 6 M. & S. 47 ; Hall v. Byrun (1877), 4 Ch. 1). 667. 

iq) See Roe v. Sullons (1888), 22 Q. B. D. 224, 0. A. But the easemont will 
not pass if the paidicular convenience for which it exist^jd depomlod upon the 
continuous occupation of both tenements by the sumo person {Kag v. Orlfy 
(1875), L. R. 10 Q. B. 360, 366 ; Thomson v. fraf<?r/ow(18C8), L. R. 6 Eo. 36,41 

(r) See Pyer v. Carter (1857), 1 H. & N. 916, 922 ; Wafts v. EeUm (1870)» 6 
Ch. App. 166, 173; Ford v. Uttropolitan and Metropolitan District mil, Cos, 
(1S86), 17 a B. D. 12, 27. 0. A. 
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never }md an actual existence as legal easements («). Of this 
nature is a right of way over a formed road(0. 

874. Apart from express words referring to easements used with 
the demised premises, or from similar words implied by statute, 
there will pass to the lessee of one of two tenements both belonging 
to the lessor all those continuous and apparent ^z/a^i-easemeiits 
which are required for the reasonable enjoyment of the demised 
tenement and which are, at the date of the lease, used for its bene- 
fit over the other tenement. If the lessor intends to reserve to 
himself any such right over the demised tenement, he must do so 
expressly in the lease (a), save in the case of a continuous easement 
of necessity, such as a necessary riglit of way(^). An express 
reservation to the lessor of the right to build on his adjoining land 
will prevent the lessee from gaining a title to light and air by 
prescription (c). 

Sect. ^.—Fixtures. 

875. Articles which are affixed to the premises at iho date ol 
the lease, so as to be parcel of them, pa»s under the demise (d), 


(jn) Kmj V. Oxinj (IH76), L. 11. 10 (I B. SCO, 307; IlarhUre v. GrM (1S81), 
18 ('h. ].). GIG ; iiayleij\, (treat llVoOrn Jidil. Vo. (1884), 2G Ch. D. 431, 401, 

0. A. 

(/) IVatta V. Kelaim (1870). 0 Ch. A])p. IGG, 174; Kay v. Oxley ^ supra; 
Barhliire v Oruhhf sujtra ; Jiariny v. Ahimjdon. [1802] 2 Ch. 374, 300, C. A. 

(«) Whcfiilon V. Ilnrrofrs (IS 70 ). 12 D. 31, 40 , 0. A.; Drown v. Ahdutsier 
(ISS 7 ), 37 Ch. 1 ). 400 ; sco Phillips v, Low^ [l''^ 02 ] 1 Ch. 47 ; and title E.nskmicxts 
AND I'KOFITS A rnKNUUK, Vul. XI., pi». 204, 200. The principle Htatcd in the 
text ii[»plics to I 0 JIS 0 .S as well us to other grants made upon tlio scvorni'.ce of 
two tonemonts, one bciu^ lotuined by the grantor; see narn*r v. McUnjde 

i lS77), 30 L. T. 3(>0; Dirminyham^ l)Hdl*'y^ and District Uankiny ("o. v. Uoss 
18S8), 38 Cli, 1). 200, C. A.; PoUard v. (/nre, [1901] 1 Ch. 834; title Ease- 
ments AND VIIOFITS k riiENimE, Vol. XI., p. 202. The implied grant of an 
easeinoiit in limited to the actual continuance of the loaeo {Ikddinyton v. Aike 
(18<S7), 30 Ch. 14. 317, 323). It may include the right to access of light and air 
over the adjoining property (see PmUs {Prtdrrivh], Ltd. v. Pickfurds, Ltd.y [lOOG] 
2 Ch. 87); but the light inii.st In* enjoyed tiuough jiarticulur windows, and the 
air through a dciluite ajM^turo in the nature of u window in the demised pro- 
perty, or tlmnigh a definite chunnol c*ver ndjoining pioperty {Ahlin v. Latimer 
Clark\ Muirhead (V, [1804] 2 Ch, 437. 440). The right of the le'.^ee, however, 
may bo more extensive if requii-ed fur p.irticulor purpofos for which the promises 
are lot {ibid .) ; and, on the other hand, it is excluded if the circum*-tan« os nt the 
time of the granting of the lease show Unit it wu.s not intended thut he should 
have it {Dirminyham^ Dudley, and Dutrit Daukiny Co. v. AW, supra; see 
Drwmfield v. Jyniiams, [1807] 1 Ch. 002, C. A.). As to an implied right of 
support, see Db/by v. Dennett (18S2), 21 Ch. 1). 650, C. A. 

(b) See title Easements and Profits A Prendre, Vol, XT., p. 253. 

(cl Haynes T. [1893] 3 Ch. 430. It i-i not sufficient for the lessor 

merely to except rights, if any, restricting the free use of his adjoining land 
[Mi* r hell v. CaniriU (1887), 37 Ch. D. 50, C. A.). As to the meanmg of 
** adjoining,’’ SCO Hatties y. Kiny, tttpra; Re Dafeman [Daroness) a)fd Parker's 
Cuntract, [1899] I Ch. 699 ; Ind, Coope 4k Co. v. Hamblin (1900), 48 W. K. 238 ; 
IPAiff V. Harrow, Harrow y. Marykbone District Property Co. (1902), 60 W. B. 
259, C. A. 

[d) See Cdegrave v. Dias Sanios (1823), 2 B. & C. 76 ; longstaff y. Meagm 
(1834), 2 Ad. & H. 167. The lessee dees not, by accepting the lease, come 
under an implied contract to pay for fixtures [Qof v. Harris (1843), 5 Man. 

Q. 573). 
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anless expressly or impliedly excluded (c). Articles so affixed by 
the lessee during the term become part of the demised premises ; 
and cannot be severed by him, and must be delivered up to the 
lessor on the determination of the tenancy unless the tenant is 
entitled to remove them by virtue of some special rule of law in his 
favour or of express agreeinent(/). This is in accordance with 
the two rules that whatever is fixed to the freehold of land becomes 
part of the freehold or inheritance, and that whatever once be- 
comes part of the inheritance cannot be severed by a limited owner, 
whether he be owner for life or for years, without the commission 
of waste 

876. In determining whether a chattel has been so affixed to 
land or buildings as to become a fixture, regard must be had to the 
mode and the object of the annexation (/O, though the mode of 
annexation is not always the most important consideration, and its 
relative importance is probably not now what it was in simpler 
times (i). A chattel which rests upon the ground by its own weight 
merely (A*), notwithstanding that it sinks into the ground (f), or 
which rests by its own weight on foundations or in a place 

(e) Thu8 tho express mention of certain fixtures may show an intention to 
exclude others (//are v. Horton (183.1), 5 B. & Ad. 715). 

(J ) See Qihaon v. Hammersmith and City Hail. Co. (1^02), 2 Drew. & Sm. 60.3, 
608. The tenant is not entitled to anv allowance for now buildings unless this 
bus been agreed (»n ; see Sinclair v. Mans*>n (1821), 3 Illi. 21, IJ. L. 

(ff) Sainv, Hrand (1870), 1 App. Cas. 762, per Lord Caiknr, L.O., at p. 707; 
Wake V. llaH (188(»), 7 Q. 11. I). 205, C. A., per Lord Sei.ijoknk, L.O., at p. 301 ; 
see Kluus v. Maw (1802), 3 Last, 38, 61 ; Uucklaud v. ItutierJUld (1820), 2 Brod. 
& Binj; 54, 68 ; and us to the nil© Quiomid plantatur eo/o, solo cedit, boo Wake v. 
Had (1883). 8 App. Cus. 105, ptr Lord BnACKitUKK, at p. 203. 

(/i) Holland v. Hodyaun (1872), L. II. 7 0. P. 328, 334, lOx. Ch. ; see tho rule 
laid down in Jlellawill v. Aaafuvw/ (1851), 6 Kxch. 2!»5, pfr Pakkh, B., ut 
p, 312, the elTc'ct of which stutenient is given in title Distjikhb, Vol. XL, p. 137. 
llella>r 0 (xi V. llasUtuHvl, supra, is itself of qucHfioniddo uiithorily (/In/nolds v. 
Ashhy (i; S<'7), [19i)4] A, C. 4G6, 473; boo title DlhTnKsR, Vol. a 1., p. 137, 
note (y)). The dilficulty arises as to tho application of tho wor»ls “incndy for 
a temporary inir^so or the more complete cnjoyinont aitd use of it as a chuttol,” 
used by Pauke, 11., in HcllawtH v. Kastivood, supra. But subject to tho mean- 
ing pla<'od on these words by the later cases, the rule is a coirect Btatornent rif 
the law {Holland y. Hvdyson^ SHpra, at p. 337 ; see Parsons v. Hind (1866), 14 
W. E. 800). 

(») Leiyh y. Taylor, [1902] A, C. 157, per Lord Macnaouten, at p. 162. Tho 
exact length of the screws or nails used is immaterial {Ue De Falhe, Ward y. 
Taylor, [1901] 1 Ch. 623, 531, C. A,). 

(k) k.fj., cisterns standing merely by their own weight (Mather v, Fraser (18.56), 

2 K. & J. 536, 559); or a bam placed upon pattens and blocks of timber lying 
on the ground (Culling y. Tuffnal (1694), Buller, Law of Nisi Prius, 7th od.. 34). 

(f) Wood V. Hrwett (1846), 8 Q. B. 913, 919 ; Huntley y. Rasstll (1849), 13 
a B. 572, 577, n. fa), 

(in) a wooden bam or windmill erected on a foundation of brick and 
•tone, the foundation being let into the ground, but the erection resting upon it 
by its weight alone (Ilex v. Londonthorpe {Inhabitants) (1796), 6 Term llep. 377 ; 

It, V. Of/ey, Suffolk {fnhubitauis) (1830), I B. A Ad. 161 ; Wanshrmyh y. Malnn 
(1836), 4 Ad. & £1. 884; and see title Agriculture. Vol. L, p. 272) ; a wootlen 
granary, similarly supported, haying a tile roof (Willshear v. Cottrell (185.3), 1 
SJ. a B. 674, 688) ; brewers’ yata resting on brickwork and timber, or on wrxxlen 
frames {Horn y. Raker (1808), 9 East, 215, 222, 238); simihir articles in k dis- 
tillery, attached only by communicating pipes to the walls, or to the piers on 
which they stand {ChidUy y. West Ham {Churchwardens) (1874), 32 1». T. 486). But 

H.L.— XVIII. p 
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Sect. 8. prepared for it in the ground (n), is not, in general, a fixture (o).J 

Pixturea Mere juxtaposition is not enou<(h to make a chattel a fixture ;f 

there must be some degree of attachment to the soil or building (p). 
This, however, is not essential if the intention is to make the article 
a part of the land, as where blocks of stone are used without 
mortar or cement to form a stone wall(g), or where sculptured 
figures or vases are part of the architectural scheme of a house (r) ; 
or where movable dog-grates are substituted for fixed grates (s); 
and such articles become fixtures, although resting only by their 
own weight. Further, an article will be treated as a fixture, if it is 
essential to the use of the land or building,^ although it is tem- 
porarily removed from it(0, or although it exists as a mere 
chattel (a). 

fltaddlcs, or etono pillars for supporting ricks, which are mortared to a brick 
foundation, are fixtures {U'iltfihear t. Cvitrdl (1853), 1 E. & B. 674, 688). 

(n) Kjj,, a weighing machine placed in a hole dug in the earth and lined 
with brickwork, so as to make the weighing plate level with the surface of the 
ground {lie Itirhirda^ Ex jtarte Astburyt Ex jtarU LUnjiVa Banking Co, (1869), 4 
Ch. App. 630. 638). 

(n) ** Perhaps tlio true rulo is, that articles not otherwise attached to the 
land tlmn by their own weight are not to he considorod as part of the land, 
unless I ho circumstances aro such as to show that they were intended to be 
part of the land ; the onus of showing that they were so intended lying on 
thi)se who assert that thev have ceased to be chattels ; and that, on the contrary, 
un arti<'lo which is atllxed to the laud evou slightly is to be considered as part 
of the land, unlesM the circumstances are such as to show that it was intended 
all along to continue a chattel, the onus lying on those who contend that it is 
a chattel ’’ {UoIIuhI v. llwlgann (1872), L. U. 7 C. P. 328, 335, Ex. Ch.). Ulti- 
mutely the (question is whether the chattel is intended to form part of the 
building (llaAr v. Hail (lHh3), 8 App. Cas. 195, 205; Leigh v. TuyUrr, [1902] 
A. 0. 157, 161 ; Be IluUe (Sir Edward), Burt., Beattie v, Hulae, [1905] 1 
Ch. dOfi, 411), though tho circumstances which can be relied on to show the 
intention of tho annexation are such as exist at the time and are patent for all 
to see. They do not includo the existence of a hire purchase agreement with a 
thinl party relating to tho article (liobaony. Qorrhtge, [1897] 1 Ch. 182, 193, 
C. A.). An agreement liotwecn the parties interested in Uie land that an article 
shall not Ije a fixture docs not, however, prevent its becoming de fuelo a fixture, 
though tho a^rooinent may give a right to remove it (ibid., at p. 195 ; see HW 
f. HeuHt (ISltJ), 8 Q. It. 913). 

(p) Bainw //raio/ (1876), I App. Cas. 762, 772; Turnery, Cameron (ISIO), 
Ij. K. 5 Q. B. ; 06, 311. Tram lines fastened to sleepers merely laid upon the 

g round are not fixtures, notwithstanding that they have sunk into the ground 
y the pressure of tho waggons passing over them (Beaufort (Duke) v. Bates 
(1K62), 3 Pe O. F. J. 3vSl, Q. A.); nor are straightening plates laid on the 
ground in an iron foundry and partly ptmetroting the ground (Melroptditan 
Couuitra etc. Siviety v. Broun (l8o9l, 26 Iteav. 454, 461); but railways laid 
in iMillast are fixtures {Turner v. Citmerm, aupra; see ArmyUige, Ex parte 
Mocre and Boluua,m'$ Banking CJe. (1880), H Ch. D. 379) ; and so aro straighten- 
ing plates let iiibi the floor of a foundry so as to become part of the permanent 
floor {Re llicharda, Ex parte Aeibury, Ex jarie Lb^d'e Banking Co., tupra, 
at p. 6:18) : similarly a flagstone let into the ground is a fixture (Aid.), 
fg) fidland v. Hudoaon, su/mi, at p. 335, 

It) D*Eynronrt v. Gregory (1866), li. B. 3 Eq. 382, 396. 
f*) MoiUi V. Burner, [11H11] I K. B. 205, C. A. 

(/) K.g., a millstone taken awav for repair (LifonTe Case (1614), 11 Co. Bep. 
46 b, M) a, b; Pla^y v. Fayg (1829). 4 Man. A By. (k. b.) 277 ; Mather v. Fraaer 
2 K. A J. 536, 551 ; Moody v, SUgglea (1879), 12 Ch. D. 261, 267 ; see 
D*Eyneoufi v. (ireg*rry, aujya). 

(•) Uw kejr* M t kouw {Li fort » Catt, $upra; BUoU t. Buhep ( 18 M). 
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877 . Where an article is to some extent attached to the land or 
to a building it is ftrirnd facie a fixture, and if it cannot be removed 
without great damage to the land or building this test is conclusive, 
and it is unnecessary to inquire into the object of the annexation { 1 ) ; 
and 80, too, where the article, though removable by digging, lias 
become in fact a part of the land, such as advertisement lioardings 
fixed to the soil in a very Bubstuntial manner (c). But frequently 
the attachment is such that, although the chattel is firmly ailixed, 
yet it can be removed without gient damage to the land or l uilding ; 
c.//., where a greenhouse is fastened hy mortar on walls built to 
su])port it((/) ; or a gas-engino is fastened by bolts and screws to 
iron plates embedded in concrete (r); or a boiler is fixed in brick- 
work (/), or is bolted to a wooden framework embedded in mortar 
laid on brickwork (r/) ; or looms in a cotton mill arc fastened by nails 
through the loom-feet to wooden plugs {h), or to beams (i), in tlio 
floor; or machinery is fastened to buildings l»y bolts and nuts (/.); or 
a threshing machine is fixed by bolts and screws to posts let into the 
ground (/) ; or machinery is fastened by bolts and nuts to concrete 
beds, and worked by steam })0wcr transmitted from a steam engine 
by shafts, wheels, and gearing (ra). In such cases the article is a 


10 Exoh. 406, fiOO; Huhf v. L'lUoH (lS5«v), 11 lijch, 113, 110, Ex. Cli.; 

V. (1879), 12 Ch. 1). 261, 267). As to the ►i^nhouid of an 

inn, fee Ik Thuwas, lu parte Wilhuyhby D' Enehy {Ihroum) (1881), 44 L. T, 
7S1. C. A. ; Mtnuly V. tujTa. 

(h) Wdhv. //«// (1883), 8 App. CiiB. 195,204. As to unfinihlicd buililinpH, 
K'O Smith V. Aenr/ff (1857), 27 L. J. (EX.) 83, I’ossiblv the tiTmnt ini^ht lomovo 
an uncompleted building it the mutcrials wore provided by himself, but uot if 
provided by tho lundloid [Ml,). 

(f) Provmcuil Hill Hmttny Vo. v. Low Motr Iron Co.^ [1909] 2 Iv. It. 344, C. A. 

n llmkhnol v, lluUerJitld (1820), 2 Itrod, & Ding. 54; .Imhusv. Octhiuy {\hVi2), 
n. & 11. 620; Mtaray, Valkmlcrt [1901] 2 Ch. 388 ; hoc ltV*< v. Itiukeway 
(1841), 2 Man. & O, 729. 

{r) livlmni V. Qorrintje, [1897] 1 Ch. 182, 0. A.; Crmelnj Ilriihnti, Ltd, v. Arr, 
[1908] 1 K. 11. 86. Similurly >»horu an engine and stouin hammer are 
fiLstetiod by sciows to htono fixed in the ground {Mrtropnlitun (ouutir* tU, 
SociHy V. iVo« n (1859), 26 ll<*av. 454,458); or a hteam t-rano is HcmwiMl to 
blocks of stone crain|)od together and laid on a piepurod bed of mortar, and 
is supported bv guys (He Armytage, ICx parte Moore and lUihinBonk Hanking Vo. 
(1880), 14 Ch.'ll. 379). 

(./) Mr(r ii'oUtan Vvuniiee etc. Soridy v. .Drown, tupra, at p. 459; <Uimie 
V. jJW (1 n68), Tj. It. 3 Kxch. 257 ; ufiirmod (1869), i«. U. 4 Kxch. 32s, Jix. ('h. ; 
(lough V. \ViH>d d; Co., [1894] 1 Q. B. 713, 0. A. ; simiUrlv, as to stills set in 
brickwork and let into the gnjund (//orn ▼. Haker (IhDh), 9 215, 222, 

23*<). In (Himie v. (I'ood, supra, then) was also an engine scroworl to thick 
planks lying on the ground, and both engine and boiler were held to be 
fixtures ; but apfmreutl y the engine by itstdf would not have boon u fixture, 
fp) Croee ▼. Hamee (1877), 46 li. J. (q. b.) 479. 

(/i) Boyd V. Shorrock (1867), L. R. 6 Kq. *2 ; contra^ where tho lf)OTim are not 
fixe<l at all, but are meiely steadied by tho legs being let into ** loom -feet *’ or 
cylinders dropped into hol^ in the floor (//tdr/iinson v. Kay (1857), 23 Beav. 413). 
(i) Holland v. Uottgeon (1872), L. R. 7 0. V. 328, Ex. Ch. 

(k) W'eUmHley v. Aftfne (1859), 7 C. B. (9. 8.) 115; Lot,g}totiom v. Berry (1869), 
L. R. 5 a B. 123 ; see Mather ▼. Froeer (1856). 2 K. A J. 536 (where the mo^ 
of attachment of the steam-engines, boilers, and mill gear fastened in the mill 
is not stated). 

(Q WUtehMT T. CUtrdi (1853), 1 £. ft B. 674 ; see UoUand ▼. /TodfMm, mpra, 
at p. 339. 

(m) Bei fm cide v. AMy ft Boa, [1904] ft. 0. 466. 
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fixture if it is placed in its position permanently and in order to m^e 
the land or buildin;; more valuable for the Bi)6cial purpose for which 
it is used. It is not a fixture if it is placed in position temporarily 
or for the purpose of the more convenient use of the chattel as a 
chattel (») ; or if it is a mere convenience, and not a necessity, for 
the manufacture carried on in the factory (o). 

878. For the purpose of determining whether an article is a 
fixture under the above rule, it is treated as permanently attached 
to the premises, if the intention is that it shall remain there during 
the eontiniianco of the term (p), though it is not essential that it 
should remain in the same position. It may, if of a suitable 
nature, be tak(ui down and fastened in another part of the 
premises iq). Further, although the immediate object of fastening 
tl)Q article—Kuch as a loom — may be to steady it, and make it more 
convenient to use as a loom, yet, if the presence of such article is 
ail essential feature of the land or building, when the land or 
building is used for its intended purpose, the article makes the 
land or building more valuable for this purpose, and is regarded 
as constituting an improvement of or addition to the land or build- 
ing : consequently they are fixtures. Hence articles and machinery 
useful for the purposes of land as agricultural land (r), or of a 
factory as a factory («), and attached to it in the manner already 

(n) Kur a miniinury of the cases which establish this principle, see IJobsnn y. 
Gonitigr, [181)71 1 Ch. 182, 100, C. A. Davu ▼, Jenea (1818), 2 B. & Aid. 106 
(whore jibs hliglitly fixed in a warehouse were held not to be fixtures}, might not 
now Iw hdlowed. 

(o) Varmti v. Hind (1800), 14 W. R. 860. A switchback railway is erected 
for its more convenient use as machinery and not to enhance the value of the 
land, and it is not a Hxture {Chamkr lay tte y, ChHina (181)1), 70 L. T. 217,0. A.). 

(/•) V. Sluimtck (1807), L. U. 6 Eq. 72, at p. 71); Hdland y. J/oi/gson 

(1872), L. K. 7 C. B. 828, 887, Ex. Ch. A carpet, though allixed to the floor, is 
repeatedly removed, independently of the exi}«tence of the term, and is not a 
fixture (l^ot/d v. iiihtirrockf ni^fra). Moreover, it is fastened down with a view to 
its use as a carpet, not to improve the house {Holland y, Hodgaon^ Buj>ra, at 
pp. 885. 887). 

(y) V. Sliorruck, aujtra, 

(r) M v. Cottnll (1853), 1 E. & B. 674 ; Holland v. Hodgson, axiiyrOt at 

p. 831). 

(«' Walms'eg v. Milnr (1H69), 7 C. B. (N. 8.) 115, 181 ; hmghotUfin v. Urrry 
(1809), L. U. 5 Q. B. 123, 138 (where the mode of attachment of numerous 
machines is very fully stated); Holland v. llodgaan, aupra (in effect an 
apiM)ul against LonglHiUom v. Hrriy): Hobson v. Oorringa, [1897] 1 Ch. 182, 
C. A.; //ry«o/</j v. Ankby Son, [1904] A. C. 406; Vrosslfy BrUhora, Ltd, 
V. Lta, [ISHKS] 1 K. B. 80; see Maihtr v. Fraaer (I860), 2 K. & J. 680; 
Oimie V. MW (1808), L. 11. 3 Kxch. 257 ; affirmed (1809', L. E. 4 Exch. 
328, Ex. t'h. These cases overrule the opplic'ution of the nilo as to fixtun^E 
(Ht'e p. 417, at.(r), made in Hrllawell v. F.astnootl (1851), 6 Exch. 295; and 
iVaitrfatl v. PtmtUma (1850). 6 E. & B. 876, in which Hellaudl v. Fasiwood, 
iu/>r« 2 , was ftdlowod, is overruled aLso. In Liucohtahira Finance Co, v. Farrani 

n . 2 T. 1a. U. 248, on engine and machinery were hidd not to be fixtures, 
is not stut4>d how they were created. See also Faher v. Dixon (1846), 12 
CL Bin. 312, 329, li, L. lleturts, boilers, gas-holders, and otlier machinery in 
gasworks are fixtures, though not the meteis fixed on the consumers’ premise.** 
wf. T. ire (bSOti), L. K. 1 Q. B. 241 (a rating case)). As to the removal of 
Duildings and machinery erec ted by miners working under cusUmis entitling 
them to the use of surface land, see Woke v. Hail (1883). 8 App. Cos. 195. As 
to taking trade fixturce as part of a manufactory under the lAands Clauses 
Ocnsolidation Act, 1846 (8 & 9 Yict c. 18], a. 92, see Gibmm v. HammeramUh and 
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described* are fixtures notwithstanding that they could be removed 
without substantial damage to the freehold. 

879. Where machinery is a fixture* portions of it which are 
removable, but which are an essential part of it, are also fixtures (/)• 
Doors and windows are an essential part of a house and are 
fixtures (a), but not tapestry (2f), pictures* and other articles slightly 
affixed to the walls for the purpose of ornamentation (c). Gas 
fittings are not in practice treated as fixtures {d ) ; and chairs screwed 
to the floor of a place of public entertainment have been held not 
to be fixtures (r). 

880. Although an article has been attached to the demised 
premises by the lessee so as to become a fixture and to be a part of 
the premises, yet if it has been affixed for the purpose of trade or 
of ornament the lessee is entitled* in the absence of agreement to 
tlie contrary, to sever it from the premises and to remove it(/). 


Citff Hail. Co. (1802), 2 Drew. & Sm. 603; litlo ('oMrULSony PuitCliARB OF 
Land and Compensation, Vol. VI. . p. 36, 

(/) Matliff V. Froger (18j()), 2 K. ik. J. t»36, 659 ; Metropolitan ('otnUteg etf. 

V. Itrnwn (1869), 26 lieav. *I6 I, 469; It*- HivhanU^ Ex ;«rfe Ai^thnry^ Ex 

jKtite LIoiftHi Itankimf Co. (1M>9), 4 Ch. App. 6.6), 636 ; mui South York^ 

thire Ihniianent Henefit Ihiildttiy So^iittf 15 Q. D. JJ. 358, C. A.; bco 

Eishr v.lHfun (1845), 12 Cl. & Fin. 312, 330. If. L. 

(«) Climiev. HW/ (1869), K R. 4 Kxch. 328, 329, Kx. C3i. ; 800 (?o. Lilt. 
55 a ; Ilerhikeiuffu'e ra^e (16S9), 4 Co. Hep. 62 «, 64 ii. 

(h) Leiijh V. Ttttjlor, [1902] A, 0. 157, overruling on this p<»int lyEynronrt v, 
Oreyorij (1866), L. It. 3 Kq. 382. lUit tn|jOKlry tixid oh part of a goticral Hchenio 
of decoration may a lixfuro {He Whnlei/^' IVlahy Uoehrirh, (1908) 1 Ch. 
615; hco oUo St/tivn v. Datthivoodt [1896] 2 Ch. 497). .‘^tulTcd lards ntid other 
fipf>ciineTis in caHcs, which aro oasilv removable, iiio not tixtuics, thmigh funning 
the coiiteiits of a museum in a sottlcMl mansion. house {IJHl ( I’iiwonht) v. HuHotk, 
[1897] 2 Ch. 66). 

(c) lltllnwtU V. Eo$lwoo(I (1861), 6 Kxch. 296, 313; (Uimie v, Jf’otjil, mpra. 

[tl) Though they mav bo incliidcHi on a s.ilu of a house with “ (ixlures ** 
(.Snref/ v. Autpretein (18G8), 18 L. T. 300). 

(f) Effon (f: Co. V. Lohdoh, City ami Midland JUmk, [1903] 2 K. R 135; nof 
Heyuolda v. Aahbij Son, [1904] A. C. 4«U]. 474. 

(,/*■ Questions of the right to romovo fixtures arise in three c.4isoh:— 
(1) lletwt*on the heir or devisee and the oxccuU/r of an alwolubs owner (neo 
title Kxkcttous and Administuatoks, Vol. XIV., pp. 220, 221) ; (2) between 
the remaiiulprinaii and the executor of u tenant for life or ui tail (see Vdd.); 
and (3) between landlord and tensuit. It is doubtful abetbor there is sny 
rclaxiitiou of the strict rule in the first case (see »/»v/.). The property is tiikcMi 
in the condition in which the ubufduto owner has left it [Eiaher v. Firon 
(1845), 12 Cl. & Fin. 312, 31. Ij, ; Bain v. Brand (1876), 1 App. 762; 
CHmte V. WotA, «i 7 >ro, at p. 330 ; Be Nuhe [Sir Edward), Hart., Heaflut 
f. I/ulae, [1905] 1 Cli. 406, 410; see Lawton v. Salnum (1782), I Ily. III. 
259, n. (a)). In the second and third cases there is clearly a r(!laxHtion, in 
the second in favour of the executor of the limited owner, and in tlio Uiird in 
favour of the tenant; and it has been said that the reiaxation is greater in the 
third than in the second; boo v. /.a?4;/en (1743), 3 Atk. 13, 16; Etweay. 

il/au’(l802), 3 TTast. 38, 51 ; 2 Smith, L. C., 11th cd.. 188 ; Onjmea v. Botvrren 
( 1830 ), C Ring. 437. 440). Rut probably the relaxation is the sumn in each case 
{He lit Ffjdbt, Ward v. Taylor, [1901] 1 Ch. 623, 630. 539, C. A. ; Hr JJulgt [Sir 
Edward), Bari., Beattie v. IJufat, aupra). However ibis may be, it is clear that 
authorities in favour of the ri)?ht of removal in the second *aso aro also 
authorities in its favour in the thinl case. S^mietimes the tenn ** fixtures*’ has 
been confined to articles affixed to the froeh<dd which are renif>vable at the 
will of him who affixed them [HoBen v. Bunder (183^1), 1 Cr. AL & R. 266; 
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Ab regards trade fixtures, this relaxation of the ordinary rule that 
what is once affixed to the soil is the property of the owner of the 
soil has been allowed in favour of trade and to encourage industry (p); 
but though the reason applies equally to agricultural fixtures, the 
relaxation has not been extended to them (k), and such fixtures are 
only removable by virtue of some statutory relaxation of the rule (i). 

Objects which have been affixed to the freehold by way of 
ornament fall, in this respect, in the same category as articles 
affixed for the purpose of trade, and are removable (k). Moreover, 

Eifictt V. BUliop (1854), 10 Exch. 496, 508 ; Re Oawan, Ex parte Barclay (1855), 
6DeO.M.&O.408,41();/fe/;e/'"a/5(5, iraniv. 7’ayor,[1901] 1 Ch. 523. 538,0. A.); 
but this seems to bo a misuse of the word. Tho questions whether an article 
has become a fixture— that is, a part of the freehold— at all, and, if so, whether 
it can be removed by any other than the absolute owner of the freehold, are 
separate qtiostiona. When an article has once become a fixture, the distinc- 
tion as to removability is indicated by the terms “ landlord's fixtures ” (though 
this was ro^'aid«Ml in Elliott v. Itiahop, supm^ as inucciirato) and tenant's 
fixtures.” It has also been said that, in cases where tho right of removal 
exists, tho chattel has never become a part of tho freehold [He lluhe [Sir 
Edward)^ iJa/i., H&ittie v. JIuhe, [IDOo] 1 1'h. 406, 41 1) ; but this, it is conceived, 
is erroneous. The chattel l^ccomes affixed to tho freohold and loses for the time 
its chattel naturo ; but by virtue of tho exception allowed in favour of tenants 
and limitoil owners, it may bo severed and restored to its original condition ; see 
B<tin V. Brand (1876), 1 App, Cas, 7C2, at pp. 770, 772 ; Minshall v, IJoyd (1837), 
2 M. & W. 450, ioU; Oihion T. Ilammmmith and City Had. Co* (1802), 2 Drew. 
& Sm. 003, 00!». Ah In'twcen mortgagor and mortg<»goo, there is no i-elaxation of 
the common law rule, and articles uttixod to tho ficchold pass to tho mortgagee 
as part of his fiocurity. This is so whether they are affixed iKjfore [Mather v. 
FraHcr (1850), 2 K, iV: J. 530; Climie r. Wowl (1S08), D.ll. 3 Exoh. 257 ; affirmed 
(lS09j, L. II. 4 I'.xch. 32S, Ex. Ch. ; Holland v. IMg^^on (1872). L. U, 7 C. P. 
328, Ex, Ch.), or after, the mortgage [Walmelnj v. MHne (1859), 7 C. li. (n. 8.) 
115 ; HonyhotUm v. Berry (1869), I*. R. 5 Q. 13. 123); and whether tho mortgago 
is of freohold or lensoholu premises, and is legal or equitable [Meux v. Jacobs 
(1875). li, R. 7 II. L. 481 ; Boyd v. (1867), L. R. 5 Kq. 72). As to 

mortgage by sub-demise, see Sonthjyort and \Vest Lancashire Bankiny Co. v. 
Thompson (1887), 37 Ch. D. 64, C, A. Where the chattels belong to a third 
party, and have Injcn affixed by the mortgagor after the mortgage under an 
agreement - such ns a biro-purchiise agreement— giving the third party the 
right in certain events to remove them — this right, if exercisable at all [Honyh 
V. CV».. [1SP4] 1 Q. R. 713, C. A.), can only bo exercised lieforo the 

inoitgagi'e takes possession [IJvlmn v. Oorrinye, [1897] 1 Ch. 182, C. A.; 
Bnnn lds V. Ashby it Son, [I90l] A. C. 466); Ellis v. Glover and llolmn. Ltd., 
[1908] 1 K. R. 3.^8, C. A ). title Moutqaox. 

[ij) Boole's Cose [V*{}:\), \ Salk. 308; Benton r. Rohart (1801), 2 East, 88, 90; 
Khves V. Maw (1802), 3 lia>t, 39, 52. Thus a lessee can remove vats used for 
soap l)oiling (/Wr’a supra]; salt pans [Lawton v. Sahnon (1782). I Uy. l»l, 
259, n. (a)); engines far working collieries [Lawton v. Lawton (1743), 3'Atk, 
13 ; Dudley (/.onf) v. H arde [Lord) (1751). Amb. 113 ; Ward v. Dudley [Countess) 
(1887), 57 1a T. 20); and generally such machinery as is referri'd to in the 
cited in notes bf)— (m), p. 419, unfe; see CUmie ?. ]Yood (1809), L. B. 
4 Exch. 328, 330, Ex. Ch. 

(A) Klu^s v. Maw, supra. 

(i) See title Aguicultube, Vol. L, pp. 272—274. 

\k) The right of removal applies U> articles affixed '* for the more convenient 
or luxurious ot^cupalion [of the promises], or for the punH>se of trade*’ [Elliott 
V. Bishop, supra). The articles of ornament dealt with in the older cases 
were ornamental ohiinnev-piecos, pier-glasses, tapestry and other hangings, 
sod wainscot fixed only oy screws [Ehres v. Maw, supra, at p. 53 ; Butkland 
T. Butterfisld [IS'iO), 2 Rixid. & Ring. 54,^8); as to marble chimney-pieces, 
•St Alkn T, Alien (1729), Mos. 112; Lawton t. Lawton, supra, st p. i5|; 
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the relaxation in favour of the tenant is extended generally to 
articles of domestic convenience and utility (0> provided that when 
fixed they do not become an essential part of the house (m). 

881. In order that a fixture may be removable by the tenant, it 
must be possible to remove it without material damage to the 
building or land to which it is affixed (m). The right to remove a 
fixture affixed for convenience and utility arises only where the 


Ex parU Quincy (1750), 1 Atk. 477 ; Dudlty {f.ord) ?. [Lord) (1751), Ainb, 
113; Lawton v. Sulmon (17M2X I lly. Bl. 259, n. (a); Elliott v. //isliop f 1 864), 
10 £xch. 490, 510; Jiiihop v. Ellwtt (1855), 11 £xch. 113, 119, Kx. Cu.; an 
to pior-glasijcs. rco Itcrk v. Ilehw (17(»7), I P. Wins. 91; as to tapohtry.soo ^uier 
V, Moyer (1701), Preein. (CH.) 210; Ilarvty v. Harvey (17*10), 2 Stni.* lUl ; Htck 
?. IleboWt supra; //e He FalU^ II an/ v. Taylor, [1001] 1 Ch. 523, (?. A. ; as to 
wainscot fixed with screws, see Lawton v. Lawton (1743), 3 Atk. 13 ; Kx par/e 
Quiuri/, supra. The roluxation of the rule rofiuiitis thut thu nrtirlo hhould ii<it 
to uii ordinary accessory to the houso, but that it shuuUl Ih« sp(»ciiio4illy oruuo 
mental {lincklantl t. liulterfuld (1820), 2 Prod. & Dinj?. 5-1, 58; Lcavhy, Thomas 
J1835), 7 C. & P. 327) ; a marble chimnoy-pieco, now that such chiinney-piwos 
liuvo l>ocomo common, is not nocoHsarily ornnmontal; nud a chimnoy.piisce 
may l>e ornamental though not made of marble (Itishop v. Klliutf, supra, 
at p. 121); so a comice, if omnniontul, is removable {/I vm/ v. Chralyn (1n 35), 
3 Ad. & El. 75). As to the removability of fixtures on the ^onnd that they uio 
<»rnani<‘iita1, see, generally, He De Falbe, Ward v. Taylor, at pp. 530, 530. 

(/) ClitHW V. \Vo<‘d (ISUO), L. It. 4 Exch. 328, Ex. Ch ; ihdhml v. Uudysun 
(ls72), L. II. 7 C. P. 328, 333, Ex. Ch. Under this lioad the following articles 
•ire reinovablo; — Slu\c8 and grates, fixed with brick woik in Uio chimney ‘places, 
wliifh can lie removed without doing injury to the chimnoy-pluces (//, v. »SV. 
pitHsfnn, Kent (luhahifants) (1825), 4 B. & C. 080, GOl ; (irymee v. Ihwertu 
*1830), 0 Bing. 437, 439; He Hawan, Ex parte Ilanluy (1855), 5 Do ( J. M. t'i 
103, 410; //. V. Lee (l8r»0), L. It 1 Q. B. 211, 254; see tStptur v. Mayer, 
supra); kitchei» laiigca, ovens, and cuppirs {(irymn v. tUnrenn, t^upra; 
Darby v. //an m (1841), 1 Q. B. 895 ; m o ?. Juyifhy M822). 5 B. & Aid. 025) ; 
Clipboards which Rtand on the ground and are supported by hrddlabta, and are 
nunovalilc without otlier injury to Iho walls than tho muiks of a few nuils (//. 
V. St. Duuatnn, Kent {hJiabitauUV supra; Hr Oawan, Kx parle Jtnrrlay, supra); 
pump.s {Grymts v. Itowrreu, supra) ; liells [Lydey. HusstU (1830), 1 B. i Ad. 301 ; 
Fiiyh V. A) ton (18(»9), L. It. 8 10<|. 020, 020). The extension of the lelaxation of 
tho strict common law to aiticle?) of convenience soo.ns to have Isjcn overlooked 
in Il'rWc V. Ualers (1855), 10 0. B. 037. where a ladder and rrsno were held not 
to bo removable ; but in fact this was unnofXJi^saiy for the decision of the Ciise, 
since they hud not been removed during the plaintifT’s buiuncy, and, whetlior 
fixtures or not, were not removable afterwards (see the text, infra), 

im) This beeuis to bo a correct qualification of tho exc.epiion in favour of 
removing articles of domestic utility. Thus doors and windows cannot l»o 
removed (HUhop v. Elliott, eujnra, at p. 119; CHmie v. IWnd, suftra, at 
p. 320; and see p. 421, ante); but tho qualification is difficult to reconcile 
with the cases which allowed of tho removal of grates (see note (/], eupia). 
In J*ooles C'ase(17o3\ Salk. 308. it was held that hearths and chimney-pieces 
put in to complete tho house were n<it removable, but this is not so in tho cum) 
of ornamental cliimney-piccos (►ce note {k), p. 422, o//fe). 

(a) Trappes V. liart^r (1833), 2 Cr. &M. 153, 181 ; Avery v, Chalyn, supra / 
He Oawan, Ex parte Barclay, sufora ; Gibson v. Ilamm*rsmith and City Hail. Co, 

K . 2 Drew. & 8m. Gfi3,'GOS; see Wake y, IlaU (1883). 8 App. Cas. 195, 205 ; 

rifling damage to the fretdiold is not reganled (5/ar/in y. Hue (1857), 7 
E. A B. 237, 244); ond where the removal causes injury to brick w oik, the 
brickwork need not be rcstorc'd to a perfect state ui though tho Hiiiclo ii was 
intended to sujq^ort were still there, out may be left in such a state as to be 
most useful to the lessor or the next tenant {Foley y, Addenbrooke (1644), 
13 M. & W. 174, 190). 
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Mticle IB slightly affixed and can be removed entire (o) ; and, as 
regards trade fixtures and objects of ornament, although thej may 
have to be taken to pieces in the removal, yet in general it 
is essential that they shall be capable of being put together in the 
sanio form in some other place (p). Hence buildings substantially 
erected, though for the purpose of trade, are not removable ((/J, 
and glasshouses, when erected for ornament and pleasure, are not 
retnovubJe (r). Bat in fact they can be re-erected in substantially the 
san]o form elsewhere, and they are removable when they Iiave been 
erected by a market gardener for the purpose of his business (s) ; 
and slight buildings, erected for the purpose of trade (t), and build- 
ings which are accessory to removable machinery, are removable (a). 
In all cases of removal of buildings the removal must be with a 
view to re-erection elsewhere, and not merely for the purpose of 
destruction (b\ 

862. 'Where fixtures are removable by a tenant he is only entitled 
to exercise this right during the term(c), and if he omits to do so 
they become the absolute property of the reversioner (d), save that if 
the tenant remains in possession after the term in such circumstances 
that he is entitled still to consider himself as tenant, his right to 
remove fixtures continues as long as this state of things lasts (e) ; 

(o) ih}fnn'» V. liownen (ISJJO), 6 Bing. 437, 440; boo Leach v. Thoma$ 
(1S3«7], 7 iS: B. 3*J7 (pi i Lira of brick und mortar built on a dairy floor to hold 
milkmans). 

(;i) Soo WhiUhcud v. Ilcnnett (l.S.'i«S\ 27 L. J. (ciT.) 474. 

{(A Whitehead Itnniettf supra ; Wake v. IlaU (18H0), 7 Q, B. D. 296, 301, 
C. A.; afliruH'd (1SS3), 8 App. Can. 19j (we note (/»), p. 420, ante), 

(r) Itnddand v. Itntterjieid (1820), 2 Brod. & Bing. 64 ; drnkins v. Oethintf 
(I8(i2), 2 John. 11 . 620 ; but. tbo boiler and pipes which form the heating 
apparatus are loinovublo (ihiitX 

(s) St'o title Aouicultukk, Vol. I., p. 272; probably the brickwork should 
bo left, though this has boon troutod as doubtful {Syme v. Ilarvf^y (1801), 24 
Dunl. (Ct. of iScsM.) 202). 

{t) Biich as woiidoii buildiiigfi erected on a foundation of brick {Penton y. 
(ISOl), 2 East, 88 ; bcq> Fdzherbrrt v. Shaw (1789), 1 Hy. Bl. 268, pn 
(fOVLi), J,, at p. 269; J>ean v. Allulleif (1799), 3 Esp. 11 ; Elwts v. Maw (18U2), 

3 liast. 38. 55. 

(а) ll'flAy V. /fa/f (1 8S3), 8 App. Cas. 210. In Whitehead v. Jieuntitf #«pra, 
Kindkusi.ky, V.-C., consiJcroii that only a slight building, such as a shed, could 
be removed us bring acce8.‘»ory to marhinery. 

(б) Oaklfu V, Miwck (1800)* L. E. 1 Excli. 169, 107, Ex. Ch. ; see Watheretl v. 
JIoirelU{\ms\ 1 Camp. 227. 

(f) Piides (Vx*fl (1703), 1 Salk. 30S ; Ex parte Quincy (1760), 1 Atk. 477 , 
Du'lU'y {I^ird) v. Ilardf {Lined) (1751), Amb. 113; Lhdr v. llus-rll (1830) 

1 B, & Ad. 394, 395; Mennhull v. Lloyd (1837), 2 M. & W. 450, 459; Git^sem y 
J dammertmith und City Hail, Vo. (1862), 2 Diw. & Sm. 603, 608. 

(d) PouU*s Case, sui»ra ; Mntx v. Jacobs (1875), L. R. 7 II. L. 481, 490. 

(f) IfVrfon V. M WrofA' (1840), 7 M. & W. 14, 19. The tenant’s right to remove 
fixtures i^ontiniios during his original term and during such fuither jporiod oi 
possession by him as he holds toe premises under a right still to (xmsider him- 
self as tenant {Minshall y, Lfoyit, su^nra ; Ht»fey v. Umdtrsm (1861), 17 Q. B. 
674, 580); or '* during his term, or during what may, iur ^is purpose, be 
oonsidert^ as an exerosrence on the term *' {Mackintosh v. Tr»4ier (1838), 3 M 
fit W. 184, fer Pakkk, E, at p. 186); see /^ier v. fftmeu'iNtd (1858), 5 C. B 
(K. 8.) 546; He H herts. Ex Hn^dt (1878), 10 Ch. D. 100, 109, C. A-, 
J^rsrhaUasy. irocJ/, [liK)8l 1 Ch. 641, 652. This extension of time df>es not 
apply if notice to quit has lieon given and the tenant remains in possession with- 
out any ground for assuming consent by the landlord {IktbU v. McMullen (1857), 
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and if he is a tenant holding on an uncertain tenancy, then his 
right to remove fixtures continues for a reasonable tinie after the 
determination of the tenancy (/). This rule applies in whatever 
manner the term comes to an end, whether by efiluxion of time or 
by surrender (, 9 ) or forfeiture (/<); save that, in case of surrender (i) 
or forfeiture O'), a third party, such as a mortgagee of tlie fixtures 
from the tenant, is entitled to a reasonable time (h) within which 
to remove them. A tenant, w ho is entitled to remove fixtures under 
the stipulations of the lease, can remove them w ithin a roaFonable 
time after the determination of the term {1). 

883 . From the principle that the lonant is not at liberty to 
remove fixtures after the determination of the tonn, including a 
determination by surrender, it fallows that whert' there is an actiuil 
surrender, follow’cd by the grant of a new lease to lh(^ Haino lessee, 
the now lease includes the former tenant’s fixturoH as j^ai t of tlio 
demised premises, and, in ,tho absence of express stipiilaiion, any 
right which he had to remove them is gone (//jK lJut where Urn 
surrender is a surrender by operation of law on ibe taking of tbe 
new lease the result maybe dilTerent, and the circinnstancos maybe 
such as to justify the inference that the new demise does not 
include the tenant’s fixtures, but that the rights in respect of these 
are left unafTectod [n). 


8 1. C. L. It. 355, 365); whero, fur instunco, tla* Imidlnnl IniH rointiK^nml 
j>r<»m(ling8 to recover possession {Ihrff \\ Vrolyn (I8}#5), II T. b. J{. 167); koo 
Fitzherbftt V, (ITMI), 1 Uy. lib 258; //<«;< v. liurtt n (1852), 12 (', lb 271 ; 
cuutrtt^ VettUmv, luimri (1801)* 2 88 (where it was ei*nsa!eieii that ilio 

right of icinovril continiusl u8 long as tho toiiunt mnaineil in posst'shion) ; seo 
He Manjpvrt Ihniaiite Itm and StttI Co,, (!uu,hrdnifl Vuion lUiuhintj To. v, 
Manjiurt IlnmitUe hvu nmi SUtl Co., [lJ>a2l 1 (’h. 115, 126. 

(/) (fallty V. ^fimrk (18«i6], I<. lb 1 Kxch. 156, I'll, J!x. {'h. ; lie A'oAo/f, 
Ax imrtt lirook (1878), 10 Cli. 1). UM), 109, (’. A. In Chmu v. //’.W (IMI!*), L. lb 
4 Kxch. 328, 329. Kx. Ch., it was Buggt•^tetl that uiiy tejmnt w*ih allowed a 
reasonable tiinn after the •■xpiratioii of his term, iMjtlhn eoiiee«hi(»n iMrinlvinado 
in favour of teiiaiicies which aro uuceitain in their diirution und winch nro 
ielcrmitiiKl without notice. 

(v) Jle HoheftH, lix parfe Jlr<K*k, swpro, at p. 1 10, 

(5) J'uyh V. Ariou (1869), b. it. 8 K(j. (>26 ; see v. Woi tko/k (ISIO). 7 

M. & W, 14, 19 ; roidra as to li^tures which by the exjnes- terms of tholeuHe iiio 
to bo tbepiojjerty of the ichsco (//c IbofAvr, Hxjiirie GuM (I SHI), 13 li. I). 151’,. 

(f) Limtion and Wesfiitinsfer Lo<ni and Ihnionnt Co, \. /-'roAr (1859 , 6 (,*. H. 
(n. 8.) 798; S'tihtv, Vilicy (ls75). L. li. 10 Kxch. 137. 

(j) lU Olattdir Copper Il'or/j-f, A/r/., KjojIikU h'Jf.>tru^Mfifdlur(ji(al b'o., l.td. v. 
ithsdir Cojrjier Wurlui, lAd., f 1904] 1 Cb. 819. As to lemoval by a trustee in 
bankiuptcy who disclaims the louse, sco liankniptcy Act, bS83 (16 47 Viet. 

C. 52), B. 55 (3) ; lit Monet (1884), 13 Q. B. 1). 738 ; ccnui-aio He Huhtrln, Ej jmrft 
Brofdc^tnpra ; and sec title Bankiit:itcy am> J>sf)i.vf:xcy, Vol. 11., i*p. 193, 19b 
(A*) See Mott v. James (1878), 38 L. T. 595, C. A. But theiishiguceof growing 
crojw can only take them subject to payment of the rent and cxpeiiKos of 
cultivation since the suircnder (C(cmrhU \, Matthevt M883), II Q. li. 1). 808, 
C. A.). 

(/) Piiffh V. Arion, tupra, at p. 630 ; see Sfant/dd v. l\/ritniovth Ci^fiorulum 
(185S), 4 C. B. (.N. S.) 120 ; Sauiner v. Bromitow (18r»5), 31 b. J. (y. B.) 130. 

(m) Letehallat v. IfW/, [1908] 1 (’h. Oil. 

(«) LttchaVat V. \Vo>df, tajira ; see Re Thomas, Rx jmrte IVilhttyhhy I/Erethy 
(Baronttt) (1881), 44 L. T. 781, C. A., where the point w as not decidwl ; and 
compare 7norj>e v. MHUyan (1857), 6 W. K. 336. If the new lease contains a 
covenant to repair. Uue will apidy to trade fixtures affixed during the former 
lease {Tkrether t. East London {VaUr Works Co. (1821), 2 B. 4 C. 608). 
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884 . In order that a licence by the landlord for the removal of 
fixtures after the determination of the tenancy may he available 
a;>ainKt the succeeding tenant it should be under seal (o). But a 
parol agreement by the landlord to take fixtures which the tenant 
could remove, since it does not relate to an interest in land, is 
enforceable (j>). 

885 . The lessee's right to remove trade or other fixtures is 
subject to the terms of the contract between the lessor and himself, 
and will be lost if he has covenanted to yield up the demised 
preinises with the fixtures in such language as to make it impera- 
tive to construe ^‘fixtures’* as including fixtures removable by a 
tenant (7). But for the lease to take away the ordinary legal right 


('0 V. Ilfndersfm (1851), 17 Q. 11. 674 ; nor can fixtures bo removed 

under Fuch an agreement as ag:iinFt a mortgagee taking without notice of the 
ngrooimuit {TIn/nm v. Jeiininga (18U6), 46 W. U. 98). 

( ;)) IlalUn v. Ituiuler 1 ('r. M. & 11. 2‘Jt) ; Lie v. Qaahll (1870), 1 Q. B. I). 
700 ; M.*o Lfc V. liUiUrti (1810), 7 Taunt. 18S ; title Aguiculture, Vol. I., p. 274. 
^^hole the tenant has not removed fixlurcs during the term lie cannot 
inninlain trover b>r tliom nfterwaids [Lee v. liiadou^ aupra ; Colrgrare v. IHaa 
Snntns (1820), 2 11. & C. 70; Minahall v. Lh^d (1887), 2 M. ik W. 460); wntra^ 
if the aiticlc's in fact rcinuiti personiil chattels throughout (//am v. Jones 
2 H. k Aid. 106 ; and see titb' TnovKU and Detinue). 

(v) Thus the word " fixtuics” if it stands m the covenant bv itself, will 
n]»jinr('ntly include Ixdh land lord’s and tenant's fixtures {Leaehalhts v. Woolf, 
[lUOs] 1 Ch. (HI) ; but if the covenant enumerates a series of specific items, all 
<)f whh'h are of the nature of landlord’s fixtures, and then concludes with 
general words sueli as “ all other fixtures,*’ the general words will be construed, 
ureording to the ejuylem generU rule, as including only landloid’s fixtures, and 
the ionant will n^Diin liis ordinarv right to remove tenant’s fixtures. Thus the 
words “ together with all locks, keys, bars, lH)lts, maible and other chimney* 
Ijieccs, footpaces, blabs, and other fixtures end articles in the nature of 
fixtures *’ have been held to include only landlord's fixtures, the words ** marble 
and other chimney-pieces ” lacing taken for this purpose to refer only to such 
as are not ornamental {liishop v. Klludt (1866), 11 Exch. 113, Ex. Ch. ; see 
humergna v. Humaey (18(>3), 2 II. & C. 777, 7S8, Ex. Ch. ; Sumrifr v. llromilow 
J18<>6), 34 L. J. (q. n.) 13(1) ; and to restrict the general words in this manner it 
is BUuicient that the specific words should refer only to articles which ordinarily 
are not removable by the tenant [Lamhoum v. [1903] 2 Ch. 2(>8, C. A.). 

But if the 8]X)cifio words are not assignable exclusively to “ landlonl's fixtures,” 
then the geneml words will have their full effect ond will prevent the removal 
ol tonanVa fixturee (in/son v. Whaitlry (1860), 1 John. & II. 436; Ihddrr v. 
Trinidad Vdroleum Co. (1868), 17 W, K. 163, where also “erections” was 
held to be a wider term than ** buildings,” and to include cisterns and boilers 
mbedded in brickwork). A covenant to deliver up buildings erected during 
the term includes trade buildings (Aoy/or v. ColUnge (1807), 1 Taunt. 19; 
Thruher v. JCaat London Hater WiHs Co. (1824), 2 B. & C. 608. 614) ; see Foley 
?. (1844), 13 M. & W, 174 (where buildings had to be delivered up, 

but not machinery). A covenant to deliver up a watermill with “ all fixtures 
and improvements ” includes now millsttmes set up by the lessee, although 
according to the custom of the country he could have removed them [Martyr v. 
Bradley (1832), 9 Bing. 24); a covenant to yield up “erections and improve- 
ments^' extends to a greenhouse (IPeit v. mtkemy (1841), 2 Man, A 0. 729, 
754) ; to a verandah [Fenry v. Brown (1818), 2 iStark. 403) ; and to a plate glass 
front (//os/cti v. Burt (1B66), 18 C. B, 893) ; and a covenant to yield up specified 
machinery extends to substituted machinery (compare Sunderland v. Nrtvion 
(1830), 8 Sim. 450). But the analogy of these oases is not to be pressed too 
far, and the covenant will not necessarily extend to new machinery of an 
topioved kind which was not con tem plated at the date of the lease (Cotby v. 
tttiw (1868), 88 L. B. Ir. 181t 0. A.). A eoveneni in e lease ol salt works to 
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of s tenant to remove “ tenant's fixtures, " the intention to this 
efTect most be clearly expressed (r). 

Sect. 4 . — Exceptions ami JRcsrrratioiis, 

886. An exception is always of part of the thing granted, and 
refers, therefore, to a thing in esse («). Thus there may be a grant 
of a house except certain rooms, or of a farm except certain iields, 
or of land except the tiinher growing on it or the niinorals 
underneath it {/). All these are true exceptions ; they withdraw a 
physical part from that which is first mentioned as passing (r/), the 
result being that the thing excepted is no part of the parcels (h), 

887. The term “ reservation ** may bo used in a wide sense as 
meaning any benefit in respect of the subject-matter of the grant 
which is kept by the grantor for himself. Thus it may imply a 
keeping hack of a physical part of the thing, in which case it isecpii- 
valeut to an exception, and, accordingly, when the context recpiires 
it, the word “ reserving” is construed as making an exception (c) ; 


lenvo the work.s in gfuid repair prevonta llin leniovnl of salt jmiiB wliif‘}i Imvo 
Ik'OU eruvted ho uh to bo lixturew {MumfUhi [tlarl] v. JUatkhunie (l»S10), 0 
Bing. (Jf. c.) *120); but a covenant to yield up “works” does not extonu to 
articlo.s which are not ti.xturos {IhiU) v. Jhka (1S02), Do G. 1*\ & J. 

3SI, C. A.). 

(r) {/tub) V. /loUa, iiiprOj at p. illM); sec Ltd. y, fliidunn 

Brolherit Lid. (lUll), 131 L. T. Jo. 317, 0. A. The covoniint to yield up in repair 
usually contains an express exception of “tenant's fixtures.” When it 
exJ>rt^^^lv iiiclmh‘8 “all fixtures, whcihcr foimiit's or trade fixtures, or other- 
wise,” the intention to prevent removal of any fixtures i.-* equally clear (soo 
IfuvuTiiur V. liuaun/ (18G3h 2 fl. &. C. 777, Kx. (’h.). A covonanl in a bead louse 
for dflivery up of 'trmio fixtures will picvont nn underlesRjo from removing 
such fixtures (/‘or(fr v. Drew ( 1 8S0), >> L\ 1*. D. 1-13); and see p. 411, anU. 

Co, Litt. 47 a; Shop. Touch., e<l. Prushm, 8U. 

(/; An exception of “ all inosHes and tuibaries” has Ix'cn ludd to except all 
placen in wtiich tuif, or nm’ter in the cuursc of l>ccuuiing turf, is found [Quinn 
y, i^huhls (ls77), 11 I. 11. t\ I,. 231;. 

hO But an exeeplion of the whole (d what has been gi'unled is repugnant and 
void; f.//,, a ha-e of all tho lessor’s lands in a certain place, except spccifhsl 
latalH whi«oi arc in fact all that ho has there {hornll v. CoUiuH (13K2), Oo. 
Kliz. 6); and sisnihirly, the exception is void if it is of soinetliing sjieciiUotlly 
mentioned m the parcels, though not the whole of them; sou title Dekds and 
O iiiEU lN.siiitME.NT.s, Vol. X., p. 471, w»Xo [n )\ compaio Milter y. Brail (UiOo), 
Dyer, 'JGl h, note (40)}; uiilohs the thing has Ijoun mentioned merely us 
B>s sting in th.e ileHcnption of tho whole, and not by way of grant {Klia v. Lord 
i’rnuuU (ISfi-i;., 10 I. ('h.U. 184, V. A. ; ("vrhraue v. M^Ckarij (18011), 4 I. It. G. L, 
10.), Kx. (;h.). ^Yhc^e tho teims of the lease povont uii a}qmroiit oxcejdion 
from oyx rutmg us such, it may oi»orato as a re-aemise of the part purporting to 
be excepted {Moruneij v. Marnamara (1872), 2o W. K. 00.)). As to iin certainty 
in an exception, scai title Deeds and Otiieh DrsTKUUKXTH, Vol. X., np. 441, 
47 1 . Pt emiKCS excepted out of an exception pass us [sirt of the premiKOs dcirii.Mod 
[LHyh y. Hhaw Cnj. Kliz. 372). As to whether premises are to bo tioatod 

as demised or reserved, see Ihhbert v. Tbnntta (1833\ 1 Or. M. & B. 861. 

(/>) Cottj^er V. Stuart (18811), 14 App. Cas. 280, 286, 200, P. 0. ; i«^o Fancy y, 
BcUi (1828), 6 L. J. (o. 8.) (K. It.: 305. The exception is ronstrued most strongly 
against the Iohs^t and in favour of the lessee; see title Deeds and OiiiEB 
Instuumksts, Vol. X, p. 441. An exception of “bogs and turf-mosses ** 
exceritfl the K>il [Ht^U v. VlpltrrU (1841), 4 1. Ku, H 241). 

(c) Co. litt 143a; see t)oc d. Douylas v. /..or£n835), 2 Ad. & Kl. 705, 745; 
but the word reservatiou " will not be construed as meaning “ exception ** tl 


Sbot. 8. 

Fixtnna. 


Natun* of 
cxoeptioiia 


Nature of 
rvservaliona 



428 


Landlobd and Tesast. 


tfKjT. I. or the word may imply that the grantor reserves to himself some 
Sxeeptions equivalent for the use of the land, such as rent or services in the 
and Reser- nature of rent, and this is the only meaning of ** reservation” when 
vations. used in its strict legal sense (d). 

Bflier?fttioii The word “reservation,” again, may rnmn that the grantor 
openting m keeps for himself some right of user or of taking the profits of the 
land, and in conveyancing practice the words “except and 
reserving ” usually introduce the creation in favour of the lessor of 
an easement, or of a profit a prendre. But in this case the clause 
operates as the regrant of an incorporeal hereditament by the 
^antee to the grantor (c). 'J'o give the regrant legal validity the 
instrument must be executed by the grantee, and in the case of a 
lease this requirement is satisfied by the lessee’s execution of the 
counterpart (/). There may be a reservation out of a parol 
demise {7). The reservations in leases which operate by way of 
regrnnt are usually of the free running of water and soil coming 
from adjacent buildings (fi) and the right to make and maintain 
sowers under the demised premises (i), rights of way and other 
oasements over the demised premises (k), and rights of sporting (f). 

«fTect can be given to the instrument liy constniinf? it in its technical sense 
{J)(te d. Doufjlas v. Lock (18JJ5), 2 Ad. & Kl. 705, 745, 740). 

U) Doe (i Dtmqlai v. Aor/r, sii/tra, at p. 748. 

(f) IhiiL; ‘'What rclutoa to the privilege of hawking, hunting, fishing, 
and fowling, ia not either a reservation or oxcoption in point of law; and 
it is only a privilege or right granted to the le.ssov, though words of roser> 
vation ami oxcoption are used.” For this purpose an easement and a profit 
d firfjfihe tiro on the same footing (H'tV/,7iom v. I/awktr (IS40), 7 M. & W. 68, 
67; Durham and Simderlaml liaiL Co, v. JValker (1S42), 2 Q. 11. 910, 967, 
H.X. ("h. : a rii^ht of way “is neither parcel of the thing granted, nor is it 
issuing out of the thing granU'd, the former bniiig essontiiil to an exception 
and the latter to a 1 t‘.sorvation ”). Soe also titles Fasemexts and Puofits a 
ritK.vnuE, Vol. XL, II. 219; FisiiEiaES, Vol. XIV., p. 584; Game, Vol. XV., 
pp. 218, 219. Put Sir K. CoKE's dodnition of a reservation (Co. hitt. 47 a), 
that it is “ ulwuy.s of a thing not in ease, but newly created or reserved out 
of the laud or UuKMiieiit douiisf*d,” suits the reservation of an casement as 
much as tlin i-e^.'rvation of a roat; compare lloustoun v. Sligo (Marguia) (1886\ 
65 I.,T.614. 11. h. 

{/) Durham and Snruhrhind Hail Co, v. irdl-tr, «u/>ra, at pp. 967, 968. But 
even without oxe.'ution by the grantee, the grant may operate as evidence of 
an agreement to ix'grant the cascuuent or profit d jnrendre {May v. IJelleville, 
[1905] 2 ('ll. 605 ; and ^oe Thellmson v. LMard, [1900] 2 Ch. 6il5, 645). 

{*]) Bf Hyland v. Shapter (1889), 5 M. & W. 375. 

(A) Such a reset vat inn extends to water and soil coming from the adjacent 

S remises, whether it lir^t arises there or not, but dws not ordinarily extend 
eyund water in its u;itur.il condition, and such matters as are the product of 
the ordinary use of land L»r habitation [i'hadwirk v. Marsden (l*^(>"). L- R. 2 Exch. 
285. 289). 

(i) See hre v. Strim^n (18.*i8). E. B. & E. 512. 

(k) As to the effect as a regrant of a proviso securing rights of way to the 
lesitor. mo Dy never (F.nrd) v. Tennant (1886). 38 Ch. D. 420, 0. A.; affirmed 
18 App. Cas. 279; as to the reservation of a watercourse, see Doe 
‘emont (AaW) v. iriV/iams (1848), 11 Q. B. 688; and as to watercourses, 
see titles Easements and Pbofits A I^endre, Vol XL, pp. 310 et ^eq, ; 
Watkius and WATBHCoriisES. As to the liability of the l««8or to maintain a 
culvert which he has reserved, see Andersen v. Cletavd, [1910] 2 I. R. 834,0. A. 
As to the n'eervstion of power to the lessor to alter a road, see Butt t. Imperial 
Goe^Light ( 0 . (iSliO), 15 \V. 11. 92. 

(t) «ee iricAAawi v. Hawker, enjra ; eee titles FlSHXBlze, VoL XIV.. p. 584 . 
Oau, Vol. XV.. p. 218. 
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888 * It follows, also, that the reservation may operate in favour 
of a person who is not a party to the deed (m). 

A reservation of a rip;ht of sporting in favour of the lessor and his 
assigns, where the right is exercisable concurrently with the lessee, 
is not available for licensees of the lessor (n) ; but it is otherwise 
where the lessor excepts a part of the premises with riglit of access 
thereto, and the lessor can authorise licensees to use the excepted 
part(o). 

Sect. B.—Treci and Underwood, 

889 . The respective rights of landlord and tenant as to trees vary 
according as the trees are timber trees or not(/>). All trees pass 
as parcel of the demised premises unless they are excepiud (7), and 
the lessee has a special property in timber trees so long as they are 
annexed to the land, and by virtue of this he is entitled to all such 
benefit — such as fruit or shade — as may be derived from them while 
so annexed (n). He is also entitled to fell timber for the purpose of 
repairing buildings and fences so as to keep tliein as he found them, 
and to mend implements, and also for fuel if there is not sullicient 
dead wood available (b). If the house falls by tempest or other act 
of God, the tenant may take timber to rebuild it (r). But wiion 
timber trees are dead— that is, are dotards — the tenant is entitled to 
cut them down and take them (^/), and such trees also belong to him 


(mj Wirhham v. Ilawher (IH40), 7 M. & W. 03, 67. Whon a Iojiso of a funn 
is Ruojoct to the use of a golf aiurse, with lil)rrtr for the golf cliih to keep the 
oourso free from lout? grass, the question what is long grass is to ho cletuniHriod 
from the golfer’s iK>int of view ( Woofiward v, I/qfuuHni 27 T. I<. It, 123). 

(n) fietfuuhU y, Moore, [ISUS] 2 L E. Oil; and see tdlo Gamk, Vol. Xv., 

pp. 216 

(o) Mdcal/e v. Wesfaioay (isn4), 17 0. B, (N, R.) 658. 

(?») Co. Litt. 53 b; Aubrey v. (180JI), 10 1*kist.41G, 455 ; Ihtnuy, lirynn 

(1K72), 7 I. U. Eq. 143; compare Whititf v. DiVtm {htnh (IHOO), 2 R & E. 67. 
As to what tn'Od are tirahor, bo© title Aokicultujie, Vol. 1., p. 206 ; C/i(ui<io§ 
(fhtke) y . Tnlhd (1731), 2 1\ Wma. 601, 606; and see title Custom and 
USAOES, Vol. X., p. 250. 

(7) yfiTVijn y. Lydn (1553), T)yer, 90 a; see Darret y, liarrrt (1627), Hot. 31. 

(а) Jlerlah^hdfn** (Jaer (1580), 4 (’o. Itop. 02 a, b. 

(б) Co. liitt. 53 b. The us© of timber for Roch pur|K)«eB is called “ bouRuhoto,” 
*• plowboto,” and “firehtit©** (ibid), or “oRtoverH” (Co. Lilt. 41b). Conqmro 
Coiirtfttai/ V. Fisher (1826J, 4 Bing. 3. But, although the ti naiit may fell 
timber for necesRary botes, nemuBt at his own |)eril select such treos its an^ fit 
for the purpose, and employ them accordingly (.Smwonii v, AV/rfrm (1831), 7 
Bing. 64U, 619) ; and the tenant cannot Hcll the tiinlsT and uh© the procoods in 
the purchase of other material for the repair of buildtngH (Co. Litt. 53 h), 
nor may ho cut down timber in advance so as t«> be us(;d for repairH us oc(;:ision 
requires {Ooryes v. Stunjield (1597), (>0. Eliz. 593). The tenant d<K!« not 
acquire a right of Rale by the landlord's long acquiescence (compare (Jourhnvn 
[Lord.^ V. Wurd (1802), 1 Sch. A Ijcf, 8). Similarly, a tenant may cut turf for 
fuel, but not for Rale ((hmrU/wn (Lonl) y. Ward, sujira; Ite Saiis (Counl) y. — 
(^1809), 2 MoL 516 ; Waterpftrk (Lord) v. Austen (1822). I Jo. Ex. Ir. 627, n. ; 
PoUardy. Smith (1826), 1 Uog. 391 ; v. ll'ofiA (1829), 1 Jo. Ex. Ir. 026, n.), 
unlesR nothing but bog is demised and it is not cupahle of use except by heiftg 
cut for sals, or if it was cut for sale at the time of doiniso (fhijipimjer v. (Jubhtns 
(1846), 3 Jo. A Lat 397, 410). As to estovers, see title Commons amd Eiumts 
07 Common, Vol. lY., p. 466. 

(c) IJertake9tden*$ fupro, at p. 63 a. 

(cQ Oo. litt. 68 a ; see further title Aoricultubb, VoL I., p. 206. 
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if they are blown down (e). If the tenant cats down timber under 
any other circuirisfcanceB or tops it, or does any act by which it may 
decay, this is waste (f). 

890. The general property in timber trees is in the landlord (g), 
and if the tenant or any other person severs them from the land, or 
if they are blown down, the special property of the tenant is 
determined, and the landlord may take them as parcel of his 
inheritance; similarly, if the house is pulled down, the timber 
belongs at once to the landlord (h). 

891. Where trees have not attained the age necessary to make 
them timber trees, their prospective value as timber trees prevents 
the tenant from cutting them down, save in a proper course of 
thinning, and if he does so he commits waste (i) ; and so also if he 
suffers the young plants or germens to be destroyed {k) ; though 
if he does this in a due course of cultivation, and for the purpose of 
improving the growth of adjacent timber trees, he is entitled to 
the ))roceed8(0. There may also be a coppice of timber trees, that 
is, wlmre th(3 trees are felled and shoots are allowed to grow from the 
stumps (w), these being cut at intervals of fifteen yoiirs and upwards. 
The tenant in such case is entitled to continue the same cutting at 
the proper time, and to take the proceeds without regard to the age 
of the trees (?/). 

892. The gomiral property in trees which are not limber and in 
underwood is in the tenant (o), and he may cut them down, provided 
tlittt Ihoy are not planted for ornament or for the protection of the 
house or of hanks, or for shade to animals at pasture (p); and 
provided, further, that the cutting does not change the nature of tho 
properly demised. Thus the tenant may not cut down apple-trees 
in a garden or orchard, or cut down a quick-set hedge (q\ or 
plough up strawberry beds in full bearing (r). Where the tenant 


U) Iferhhni2eu*8 Case (1689), 4 Co. Eep. C2 a, 63 a. 

{/) Co. liitt 63 c. For form of covcniint to proservo trees, see Encycl()pa?dia 
of rt)rinH nml rrecodeiits, Vol. VII., pp. 243 ei t^q, 
llrrinuin v, rcavock (1832). 9 Bmg. 384, 386 
(/») litrlaktHfirtiU fW, uti/ira, at p. 62u ; Marci v, ,4«(/r«M(1772), 2 Chit. 636, 
See Edwanh v. (1724), Gas. temp. King, 3. llenco a tenant for years 

cannot luaint'iLn trc.quss for timber cut down (Eivns v. Evans (1810), 2 Cumi). 
491). * 

(•) PhWipps Y. Smith (1845), 14 M. & W. 589, 694 ; ffouuwood ?. Jlimuwnod 
(1874), L. n. 18 306, 310; see (1581), Godb. 4. 

! A') Co. l.itt, 63 a. 

/) V. ««/»ru, at p. 312. 

m) I.r., Ni/itj on/iiii }lkishwite!d ▼. [1891] 3 Ch. 306, 3C2, C. A.), 

n) Ph\Uip}*8 Y. Smith, supra, at p. 594 ; Ihqat v. liaqat, Uqtjs Y. Letjqs (186.3), 
S2 Bcsiv. soil, 617 ; Dashm^ady. Magniac, supra, per CuiTTY, i,, atpp. 330, 392: 
see //<»<*/ (/.or»f) V, Knuiali (1855), 17 C. B. 260. 

(o) lirirttnan v. Pmrock, sufiru, at p. 387 ; os to non-timber trees and under- 
wit, see Jt, v. Eerrybridge {iuhabitanfs) (1823), 1 B. & 0. 376, 383. 

(p' Co. Litt 53 a ; Philipps y. Smith, supra; Honywood v. llunywoodf supra, 
at p. 310. 

(q) Co. litt 5S a ; Phillipps y. Smith, suj>ra, at p. 694 ; Berrimaa y, Ptaeoeh, 
mipra, at p. 387. 

(r) WathiTfll Y. ffawtHs (1808), 1 Camp. 227. 
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properly cuts down trees or underwood, he is ejititled to the skct. s. 
proceeds («), and so, too, where they are cut down by a strangur and Trees and 
the tenant adopts his act. But the tenant can only cut down Die Underwood, 
trees or underwood in a seasonable manner (0, and bo as not to — 
prevent them from growing again (a); he cannot take up a groiving 
tree (6), or stub up the stools from which the young shoots will 
spring (c) ; and if he exceeds his right he is liable to an action for 
waste (d). 

893. A tree partly on the land of one person and partly on Uiphtnc.f 
that of another, so that the roots derive nourishment from the soil <Kijoiiiing 
of both, belongs to the owner of the soil where it was first sow'n or ^ 
planted (c). 

894. The common law rights of landlord and tcMianb in rcsjioct of 

of trees growing on the demised land may bo varied by the contract 

of the parties, and this is done either by exception, or by covenant 
or agreement. An exception of “trees*’ refers primn facie to trees 
which are useful for their wood, and hence it does not extend to 
fruit trees (/). In an exception of timber and other trees, undiT- 
wood, “ hushes and thorns, other than sneh huslies and thorns 
as sliall be necessary for the repair of the fences,** the final 
words do not specify any particular hushes and thorns, ami hi*nce 
they do not operate as an exc(‘[)tion from the exception. All the 
buslics and thorns are excepted, subject to tho right of the lessee 
to take such as are necessary for the repair of fences (p). 

An exception of “timber and other trees” refers only to tho Kowfarlt 
trees themselves, and does not except the soil, hut only suflicient ioll 

nutriment out of the land to sustain the life of the trees (h) , and it 

(«) Derriman t. /*tacock (1832), 9 Bing. 3SI, 386. 

h) Bryd^ett v. Sffjdtens (1821), Mudd. & G. 279. 

(n) See (1681), Qodb. 4. 

(t) V. Soden (1833), 4 B. & Ad, 067 ; hut a market gnrdenor is 

entitled to remove trooa nnd sbnil)8 in the* courao of Iiih trade (I'fnUm v. Bfhari 
(1801), 2 Kast, 88, 90; W^jndhtm v. Way (1812), 4 Taunt. 316j ; compare 
Wardtll V. Ta/ifr (1841). 3 Scott (N. «.), 608; and acoAgri« ult oral lloldinga Act, 

1908 (8 Edw. 7, c. 28), 8. 42 ; titles AoiucuLTUiiE, Vol. 1., p. 272 ; Saiall 
UOLUINGB AND SMALL DWELLINGS. 

(c) Co. I.itt 53 a ; PhilHitjn v. SmiUk (1845), 14 M. & W. 589, at p. 594 ; Bunn 
f. Bryan (1872), 7 I. K. !!)<{. 143; see Gayeand Smith's Cuss (1613), Qodb. 209. 

(d) Ikrriman v. Peaaickf supra, 

(e) Udder v. Coates (1827), Mood. & M. 112. 

(/) Lmdon V. Houlhwdl (Cdleyiaie Church) (1618), Hob. 303; Wyndham 
9, 11 0 ^ (1812), 4 Taunt 316. 318, n. (a). It i* the aaine. although the 
exception is of “all timlicr and other trees, hut not tho annual fruit thoioof,** 
for the term “fruit” w not in legal acceptation confined to trecH which are 
popularly known as fruit trees, but applies to the pnsliico of oak, elm and 
walnut trees {ftultcn v. Denning (1826). 6 B. & C. 842, Baylky, J., at 
p. 847). The exception will extend to trees at any time growing on tho land 
during the demise; but as to leases in Ireland, see Gaiwey v. Baker (1840), 7 
Cl. & 1-in. 379. U. L. 

(v) Jrttney T. Brook (1844). 6 Q. B. 323, Ex. Ch. If tho lessor has coTonanted 
to provide stukos and bu»*he8 for repair, it seems that he must assign the 
busnijs before the tenant can cut thorn {ihid,, at p. 33U). 

(A) lAMiCs Case (1614), 11 Co. Bssp. 46 b. 50 a; Whilsier ▼. Pashw (1618), 

Cro. Jac. 487; coaim, &IU ▼. Boek (1729), 2 Selwyn, Law of Niai PHuo^ 
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is the same where the exception is of “ saleable woods ** (i)» But 
an exception of “ plantations *' (j), or “ woods and underwoods ** (A*), 
refers also to the soil, and excepts the soil on which the trees grow. 
If the exception is of “ timber and other trees, wood, and under- 
wood,” the former words control the latter, and the soil of land 
covered with growing wood does not paB8(0. 

895. An exception of timber or other trees is usually accom- 
panied by a reservation of the right to enter and to cut and carry 
them away ; but this is not essential. An excei)tion of trees carries 
with it the right to do all things necessary for getting and disposing 
of them, and consequently, without express reservation, the lessor 
may enter to show the trees to an intending purchaser, and eitlaor 
he or the purchaser can cut them down and carry them away (///), 
unless, indeed, the timber is ornamental, and the lessor has so 
acted as to make it inequitable that he should fell it, where, for 
example, ho has consented to the lessee spending money in 
improving the grounds (ii). In the absence of express agreement, 
the excep'ed trce.s are at the risk of the lessor, and the lessee is 
not hound to protect them from his cattle (o). 

896. Covenants relating to trees are usually intended, when 
ent(3red into by the lessor, to provide for the delivery of timber for 
repairs, and, when entered into by the lessee, to restrain inter- 
ference with the troe.s, whether they are included in the demise or 
oxcepttul. Under a covenant by the lessor to deliver tinilier growing 
on the promises sufficient for the repairs thereof, he must deliver 
liuiher sufficient in quality as well as in quantity (;>). 

897. When trees are excepted out of a demise, the cutting of 
thorn is not wa<;to, since waste can only be committed of the thing 
demised (q ) ; and, ahhough it is a<*tionahle as trespu'^s, it is usual to 
support the exco])tion by an express covenant on the part of the 
lessee not to foil, lop, or top them (r). But such a covenant will 

13t,h ml,, I'iU. forms of demise excepting trees, see Encyclo]>a*ilia of 

Forms und PrcredcMits, Vid. VII., pp. WO. 

(t'l I't'nrvmb V. Thomaif (1019), Oro. Juo. 62*1. 

(/) Simpson v. Ilrook (IvSftO', 19 J. P. -HKi. 

(A-) Irr V. SiM'hs (l.V.Mp, (Vo. KUz. 521 ; WhiUter v. /W<»r(lG18), Cro. Jac.487. 

U J.fifh V, lloihi OS'M)). 1 B. & Ad. 022. 

(wO Li/ortr 9 (HIU), 11 (*o. Bep. 40 h, 52 a ; and it is not neceswirr that 
the loiiMO should 1>6 imdor ncnl ; if it U \nuler hand only, the lessor enters as 
licenspo of ihp {Ifen itt v. Ishnm (IS51), 7 Kxch, 77). See also title Deeds 
AND iBuKtt Instuumknts, Vol. X., p. 471. 

fw) J<ivk$'>n V. Cator {18eO), 5 Vp«. tiSS. 

(i>) Chthero v, livm W. Jo. 388; ithuham v. Ilanhy (17(K», 1 

I<d. Bavin. 739 ; but this seems to be coritrary to principle, since the damage by 
the lessee’s cattle is a trespass, and where a iitdd contains young trees and 
^irulm. tlie tenant should give notice to the landlord before grazing cuttle in 
it. so that the lundionl may protect them by fences {Fomier v. Johm^tove (IH92), 
8 T. li. U. 327) ; see gonorttUy as to trespass by animals, title Animals, Vol. I,, 
pp. 375 et ^ff/. 

(;.) SntH V. SneU (1825). 4 B. A C. 741, 749. 

(o) O^oitriijht d. Piters v. riWaa (1807), 8 E:ist, 190, 192; see Barret t. Barret 
(1627), llet 34. 

(r) Baymmil r, Fitch (1835), 2 Or. M. A B. 588. The executor of the 
laieor can cue for a breach of the oorenaot oommitted in hts lifetime (tMJ.). 
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not prevent the lessee from cnttinj; trees or underwood which 
interfere with the use of the land for the purpose for which it is 
demised 

Although trees are not excepted, the lessee may ho placed 
under special restrictions as to removing them during the tenancy, 
or under special obligations as to delivering them up at the ornl 
of the tenancy. Under a covenant not to remove or grub up or 
destroy trees, the lessee is prevented from removing trees from one 
part of the premises to another, or taking thorn away (unless dead), 
even though lie plants a greater number than he takes away Of). 
13ut under a covenant to deliver up at the end of the term all the 
orchard trees existing at the time of the demise, reasonable use and 
wear only excepted, it is a reasonable use of the orchard, if it is 
overcrowilcd, to remove trees past bearing (b). 

Sect. 6. — Game. 

898 . Unless otbenvise provided by the lease, tlie right to game 
passes to the lessee (r); hut, subject to the provisions of the (iroinid 
Game Act, 1880 (f/), the landlord can reserve the right to himself (f')« 
Tlio reservation need not be under seal (/). 

The statutory rights of every occupier of land to kill and take 
ground game, concurrently with any other person who may be 
entitled to kill and take ground game on the same land, are dealt 
with elsewluTc (//). 

Whore the lessor has reserved, subject to sucii statutory 
rights, the exclusive right of shooting ami sporting (/<)» the losi-ee 
is entitled to use the land and to destroy furze and underwood in 
the ordinary ami reasonable w^ay, but ho must not designedly drive 
the game away (h). On the other hand, the lessor or iiis tenant of 


(«) Th'js, wluTu in ii loa.'^o of a farm and qiiarrioH of stimo thoioon, with 
libcrtv to woik tho qiiarrios, there i.*’ an exception of treoH and u rovonant not 
to commit wu^tw by cultin^ ilown wood or underwood, it if« not a broach of the 
covenant to cut down wo<jd and underwood required to bo removed in order to 
work the quarries (/>»« d. /t <•//'’/'« v. /V?>e (i spjj, 8 0, D. 8U4), 

(a) Ifoc d. Wetlurell v. liini (iX.'iS), 0 0. & i*. 195. 

{h) I)t>e d. Jattnt v. ("much (1810), 2Cuinp. 4 VJ. Where the tenant i't roBtrainr'd 
by covenant from cutting coppice of Icsi* than ten yoiir*’ gr»jwth, with a 
provision that at the end of the term tho liuidlord uill pay the value of tlio 
copjfico then growing, this provision extend.H to coppice of leaw than ten years’ 
growth, although, since tho tenant could not cut it, there is no Bpoi-ial 
coneiticrution for such extension of the payment (/.ove v. /'orcJ (ISIU), Id 
East, M)). 

(c) Vtfchin Hihith (1887). 52 J. P. 4 ; see, generally, title fiAMK, Vol. XV., 
pp. Mr/. For form of res<TVution of sporting rights, Encyclojai'dia 

of Forms ami Precedent**, Vol. VII., pp. 508 Httq. 

(fl) 4:i & 44 Viet. c. 47. 

(e) See title Game, Vol. XV., p. 217. A§ to the personi who cmui exercise 
tho right, pee irifUiam y, Ilawkcr (1840), 7 M, & W. Cd ; Oardiutr v. Culycr 
(ISfH), 12 W. Ii. 970. 

(/) See title Game, Vol. XV., pp. 217, 21H, notes (o), (fc), 219, 220, note (f) ; 
Coieman y, l^athurj-t (1871), L. U. 0 Q. B. 3ii6. 

(</) See title Game. Vol. XV., pp. 221 et aeq, ; and as to the teiiaut’s right to 
compensation for damage frnm game, see ibid., p. 224. 

(A) Jtjfrym v. (1805), 19 C. B. (». 8.J 240. 204 ; and bs to the genenl 

effect of such reservation, see title Game, Vol. XV., pp. 216, note (A), 210. 
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the shooting must not trample fields of standing crops at a time 
when it is not usual nor reasonable to do 8o(i) ; and if he causes the 
game to increase to an unreasonable extent, the tenant can recover 
damages for the injury to his crops (k). 


Part V.— Duration of Tenancy. 

Sect. 1.— Tenancy at Will or at Sujferance. 

899. A tenancy at will is a tenancy under which the tenant is in 
possession, and which is determinable at the will of either landlord 
or ieniint; and although upon its creation it is expressed to be at 
the will of tlie landlord only or at the will of the tenant only, yet 
the law implies that it shall be at the will of the other party also ; for 
every lease at will must in law be at the will of both parties (1). 
As in other tenancies, a tenancy at will arises by contract binding 
both lessor and lessee (m), and the contract may be express or 
imi)liod. 

A tenancy expressed to be at will takes effect according to 
its tenor ()0» notwithstanding that a rent at an annual rate is 
reserved (o). 

A tenancy at will is implied when a person is in possession 
by the consent of the owner (a), and his possession is not as servant 
or agent (/j), and is not held in virtueof any freehold estate or of any 
tenancy for a certain term (r). It is implied accordingly in cases 
of more permissive occupation without payment of rent (d), and of 


ft) UiUun V. amn (1HG2). 2 F. & P. 821. 

(a*) Hilton V, Urniiy $upra ; BirkUrk v. Pagd (18G2), 31 llo.av. 403 ; Farrtr ▼. 
Nehiin (ISK.'i), 15 Q. 13. 1). 258. As to collateral ngreomonts by the landlord to 
keep down piino, hoc title Deeds and Otiieii Instuuments, Vol. X,, p. 447 ; 
an<l as to imfitrcin!; against the shooting tenant a covenant to keep down rabbits, 
see Cornnrall v. Hawson (1H71), 24 L. T. 6G4, 

(/) Littleton’s Tenures, s. 68 ; Oo, Litt. 55 n. 

(7wl Ley V, /Vtrr (IS5S), 3 U. & N. lOl, 107. 

(fi) Ilichardfon v. (IHl 1), 4 Taunt. 128. For forms of agreement 

fronting tenancy at will, see Kncvcloptodia of Forms and Precedents, Vol. VII., 
pp. 288, 302, 310. 

(o) Doe d. JUidnw v. r.»jr(18l7\ 11 Q. 13. 122; Walker ▼. Giles (1848), 
G C. 13. 6G2; Poe d. hijrte v. Davies (1851), 7 Kxch. 89. In these cases the 
tenancy was In’twcon mortgagee and mortgag^ir, and formerly tenancies at will 
were frequently created by ti»e attornment clause in mortgage deeds ; stje also 
}*inhcrn v, Sonsttr (1853), 8 Kxch. 763 ; Turner v. Lames (1862), 2 13. & S. 435 ; 
J3/erb*n v. Irtic>r/#(1SGS)). L. U. 4 Q. 13. 293, E.x. Ch. ; Be Stolon Iron Furnace Cn. 
M879), 10 Ch. D. 335, C. A. ; but now the clause is of less frequent use ; see title 
alOUTOAOE. 

(а) Poe d, Hull V, HW (1845), 14 M. & W. 682, 687. It has been said that this 
must he an atllruiiitivo (xinseut, and not a mere negative or silent consent [Ley 
?. Peter, tnpra, ver lituMWELi., B., at p. 108), but it seems to be sufficient if the 
circttinstances snow assent by llie owner. 

(б) The relation of servont or agent excludes a tenancy; see p. 340, ante, 

(f) Doe d. Beyers v, Pullen (183<»), 2 Bing. (y. c.) 719. 

(<f) Poe d. Grouts V. Oroves (18lT\ 10 Q. B. 486; Smith v. Seyhill (1875), 
li. K. 10 Q. B. 422, 429 ; see B. v, ColleH (1823), Russ. & Ry. 498 ; B. v. JuhHuy 
(1823), Russ. & Ry. 625. A cesfiit yue trust in actual occupation is in law tenant 
at wul to the trustaes [Garrard t. Ttsek (1849), S C. R. 231); but if he is 
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thifl nature is the occupation of a house by a dissenting minister Sbot. i 
under trustees in whom the property in the house is vested (<*). Tenancy at 
It is also implied upon a mere general letting, unless there are Will or at 
circumstances showing an intention that the tenancy shall be from Sofierance. 
year to year, as where a yearly rent or a rent measured by reference 
to an aliquot part of a year, is agreed to be paid (/). 

Bimilarly a person who enters on land with the consent of the 
owner under a contract which does not immediately give him a 
definite interest in the land enters as tenant at will, for example, 
a purchaser who enters into possession of land pending the comple- 
tion of the purchase (, 7 ), or an intending lessee who enters during 
negotiation for a lease (/i), or under a void lease (0* A lessee 
who, with the consent of the lessor, remains in possession after liis 
lease has expired, is tenant at will until some other interest is 
created, until, for instance, the tenancy is turned into a yearly 
tenancy by payment of rent (k) ; save in the case where there is a 

rccriving the rentu, he docs this as ngent of the trnalocs {MtUing v. Leak (lSr>’»), 

IG 11. Gj2, GGG) ; compare v. Paul (1828), 2 Man. (k. b.) 30;{ ; 

VaHiihee V. Saro;i€ (1831), 7 Bing. 5115. 

(f) Spo litU) Kcclksiastioal TjAW, Vol. XL, pp. 815, 817. 

(/) JUchardiOu v. Laufjridtje {\H\ 1)^4 Taunt. 128, per (’iiambiit:, J., at p. 132 ; 

Poe d. Hull V. II (1815), i4 M. & W. G82, GH7 ; J>oe d, JloUrton v. (nrrdiutr 
(1852), 12 0. B. 311); see Poe ii, Pree v. Lera (1778), 2 Win. BI. 1171, 1173; //e 
Stroud and East and West India Doeke and Blrmirujhuin Juju tion JlaU. (o. (18*111), 

8 (’. B. 502; Bay let/ y. Eilzmaurive (1857), 8 K. & B. GGl, G711 ; Hunt v. A(l(/innl 
(ISGI). 10 C. B. (n. 8.) 253; and coniparo Bite d. Matiin v. (17117), 7 

TtMin llcp. 83, 85 (whore a “ general occupition ** was sahl to bo an occupation 
from yearto voar, but there rent had boon paid). 

(fl) Iti'jkti. Lewii v. Beard (1811), 13 Last, 210; J>ie d. Kcwhii v. darkson 
(1S23), I B. & 0. 448; Bad v. ('nUimore (1835). 2 (Jr, M. iV: K. 120; Doe d. Tamen 
y. Chamherlaine (1839), 5 M. & W. 14; Iloiraid v. Shaw (1841), 8 M. & \V. 118; 

Dite i\. Stanwaj! y. /ior/r (1842), 4 Man. & O. 30; see ]l>e d. Paikcr v. Bwdtun 
(IMT). 6 M. & S. 148. Consequently the teiinncy canrjot bo dotorniinod without 
dciJiaiid of pOHsossion (see I\dhn y. llrtwer (1859), 7 (J. B. (n. b.) 371), llnMigh 
in Doe d. Leeson y. Suyer (1811), 3 (?uTnp. 8, this was not consulen d noc(!ss.u y ; 
compare Ajc d. V. (1810), 1 SJark. 308; Dae d. I Halt v. Miller 

e , 5 C. & P. 695. But while the purchaser is thus in possi Ksion lie is not 
I to pay rent, and un action for iiso and (iccupation will not lio ngiiinst 
him ( iriH/crW/o'/» v. Inyham (1845), 7 (i. B Gll ; 8«*e Hearn v. Tamlm (1793), 

Peake, 253 [191]; Kirtland v. Paunedt (1809), 2 Taunt. 145; Hurriyan v. 

Ww^dt (18G7), 1 1. II. C. L. 73 ; and compare Tewy. Joan (181 1), 13 M .& \V. 12) ; 
save by virtue of sis'cwl agreement [Saunderaw Mu»^Jrav*•[\l^21p G B. & 0. 524); 
though if he remains in iKissossion after the purchase has gone oiT, the fo tion 
will lie {Howard v. Shaw, aupra ; Market/ ▼. CootePiblG), 10 1. 11. C. L. 149, 155) ; 
and a vendor who remains in po8*««’SKioD may be liable for use and oc'.ctipalioii 
(Alttroji^di^an Bail Co. v. Defrin (1877), 2 Q. B. 1). 387, C. A.). 

(h) (h'/uan v. Warwvker (1852), 3 Car.A Kir. 40(whf?ro the intending tenant 
was hell liable for use and occu|»atioD} ; compare D<fe d. KniyUt v. Quiyley 
2 Camp. 505. 

(t) UowJtitle d- Callaway v. Ilerhert (1792), 4 Term Rep. G80; see Denn d. 

Barren v. Ftarnaide{\'‘Al), 1 Wils. 176; Seyravey, /5<r5^r (1K55),5 T. C. L.U. 67. 

Formerly entry under un ngreeinont for a lease rai'‘od, until payment of rent, 
an implied tenaney at will [HamerUm y. Stead (1824), 3 B. & C. 478, 483 ; 

Braythwayfe v. Hitrheork n8i2), 10 M. A W. 494, 497; Audereon v. Mi'Hand 
Rati. Co. (1861), 3 15. & E.‘ 614; CttaUworih y. Johrwm (1886), 55 U J. (d. B.) 

220, C. A.); but now, proviih^ thoagroeiuont is cafmble of sriecific fJcrfonaarK^o, 
the t«*uant holds for the term agreed to be granted (If'o/iA v. Lonsdale (1882), 

21 Ch. D. 9. C. A. ; see p. 367, ardt). 

(A) Daed. HoHinyawarih v. Btmneli (1799), 2 Bsp. 717, 719; compare Mwyam 
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LiKDLOBS AND TENANT. 


Bmt. 1. 
Tenancy at 
WiUorat 
Bnfleraace. 

Detcrminft* 
lion of 
tenancy at 
wUl. 


By landlord : 
(i.) cxpreuly; 


(H.) Im. 
pliadly. 


lease for a year, and then if, by consent of both parties, the tenant 
continues in pOBsession after the year, the tenancy becomes a 
tenancy from year to year®. 

900. A tenancy at ^'ill is determinable by either party on his 
expressly or impliedly intimating to the other his wish that the 
tenancy should be at an end. But until such intimation the tenant 
is lawfully in possession, and accordingly the landlord cannot 
recover ihe premises in an action for recovery of land without a 
previous demand of possession (m) or other determination of the 
tenancy. Where rent is payable under a tenancy at will, and 
the tenancy is determined between the rent days, the rent is 
apportioned («). 

901. Anything which amounts to a demand of possession, 
although not expressed in precise and formal language, is sufficient 
to indicate the determination of the landlord’s will (o). Thus the 
landlord may expressly demand possession (p), or state that the 
tenant is in against his will (9), or send for the keys {q); and if the 
notice states terms, and intimates that if they are not accepted 
the landlord will take steps to recover the premises, and the 
terms are rejected, this is a sufficient notice to determine the 
tenancy (r). 

Tlie tenancy is impliedly determined by the landlord when he 
does any act on the premises which is inconsistent with the 
continuance of the tenancy ; for example, when he re enters to take 

JfttrriBou {William), [1907] 2 Ch. 137, 0. A. But in Simh'n v. Aahirst 
(18IH), 1 Cr, M. A ll 2G1, a holding over by an undortciiunt with cimsent 
was Wild to nmho him tenant at Buffornnee only. A notit*e to quit the 
proniiseB. Btuting that the term has long expired, does not recognise a 
ycMtly toniiiicy, out is a mere demand of possession (Doe d. Godsell y. Inglit 
(l8U)),3Taunt.6-l). 

(/) liightd. Fiou ery, 7)ar(y (1786), 1 Term Bep. 159; Dvugnl y. McCarthy, 
(1S933 I Q. B. 736, C. A. According to liord MANsriELn, C.J., in llight d. 
Flyirer y. Darhti, stipra, the law implies a tacit reiioviitiou of the contiact, and 
this would inoiin that the tenant bolds for another yesr cortuin with the right 
to leave without notice at the end of it. But both f#ord MANsnELD. C.J., and 
Bulleh, J., required that there should be notice before quitting nt the end of 
the second or any subsequeut year, so that the tenancy is renewed as a yearly 
tenancy. 

(m) Ooodiitle d, Qallan^g y. Eerliert (1792), 4 Term Rep. 6S0 ; and receipt of 
rout uiidOT a yoid lease, though in such circiiinstances as not to imply a yearly 
tenancy, is such a recognition of the lawful possession of the teiiaut as to 
prevent his being a tresi)i«sser till after notice to quit (//ma d. Brune v. Rawline 
10 East, 261). Fur form of demand for possession, see Encyclopaedia of 
Forms and Precedents, Vol. VII., p, 688. 

(«) See Appcirtionment Act, 1870 (33 A 34 Viet. o. 35), Formerly it was 
otherwise, and a lessee at a quarterly rent dotexininiiig the tenancy during 
a quarter paid the rent for the quarter, but the lessor determining the tenancy 
lost it (LeighUm y. Thoed (1702), 2 Salk. 413 ; see Diedak y. Ilte (1673), 2 
Ley. 88). 

(o) Doe d. /Vifi y, iVtct (1832). 9 Bing. 366, 358; see Luke t. MoOhun 
(1863). 13 C. B. (n. 8.) 753. 

( r) d. Jtmee y. donee (1830), 10 B. A C. 718 ; Z>oe d. NiehoB ?. M^Kaeg 
(1830), 10 B. AC. 721. 723. 

(q) rUlen y. Brrwer (1859), 7 C. B. (K.S.) 371, 873. 

(r) Doe A Prioe y. Price, sapiw. 
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possession {$), or puts in a new tenant (0, or cuts down trees or 
carries away stone (a), the trees and stone not being excepted from 
the demise (6) ; and also when he does an act ofT the premises which 
is inconsistent with the tenancy, as when he conveys the rever- 
sion (c), or grants a lease of the premises to commence forthwith (</). 
But an act done off the premises does not determine Die tenancy 
until the tenant has notice of it(e). 

902. A mere notice by the tenant to determine the tenancy at 
will is not effectual unless he actually gives up possession (/). The 
tenancy is impliedly determined on his part when he usurps the 
rights of the landlord, as when he cuts down tirubor trees or pulls 
down houses ((/), or when he assigns (/«), or underlets (i) the premises, 
and such assignment or underletting comes to the knowledge of the 
landlord (/<). 

903. A tenancy at will is a personal relation between the original 
landlord and tenant, and is determined by the death of either of 
them (k). 

904. One who enters on land by a lawful title, and after his 
title has ended continues in possession without obtaining the consent 
of the person then entitled, is said to be a tenant at sufferance (/). 

(«) Co. Litt. 65 b. Entering for the purpose of doing repairs does not 
determine the tenancy {I.yne9 v. Srutith, 1 U. B. 480). 

(<) Wallis V. Ddmar (18G0), 2JI iu J. (KX.) 27G. 

(a) Tamer v. Doe d, iknuett (1842), 9 AL & W. 64 'J, E.«. Ch. 

h) If they are ezeeptod the act is lawful ullbough the Umancy continues, 
and bonce it is not an implied determination of the tenancy (Vq. Litt., 66 b). 

(c) Doe d. DaHes v. Thomas (18ol), G Exch. 854, 857 ; Di>e d. Dixie, v. I>avies 
(1851), 7 Each. 89, 03; see Daniels v. Davison (1809), IG Vok. 219, 252. An 
involuntary alienation, such us a vesting in a trustoe in bankruptcy, has the sume 
elTect {Doe d. Davies v. Thomas, sujira), A feoff mont with livery of Koisin on the 
land determined the tenancy, although the tenant was oil the land and hud no 
notice {Hall v. CuUimore (1835), 2 Or. JM. & K. 120). 

(d) Dinduli V. lies (1673), 2 IjGV. 88 ; /A^/an v. Jiand (1661), 14 M«k), 1*. 0. 0, 
310; Farrtlhj v. Ao5i«s (1869). 3 I. 11. C. L. 284. 

(e) D(>e d. Davis v. Thomas, supra; Tinhorn v. Homier (1853), 8 Exfh. 763, 
770. Similarly a verbal notice given off the premises must be shown to have 
reached the tenant (Co. Litt. 65 b). But he is presumed to have notice of any 
act done openly on the premises {Tinhorn v. Houster, sujtra ; compare JJuU v. 
CuUimore, supra), 

(/) Co. Litt, 65 b, note 373. 

(^) Co. Litt. 57 a. 

(5) Tinhorn v. Sousier, suifra, at p. 772. 

(f) ^trcA V. Wriyht (178G), 1 Term Uep. 378, 382. 

(k) Oo. Litt. 57 b; James v. Dean (1805), 11 Ves. 383, 391; Dos d, Hfanway 
w. Hock (1842), Car. & M. 549, 553; Turnery, /tames (1862), 2 B. AS. 435; 
Scohie V. C'o/biw, [1895] 1 Q. B. 375; though in Morton v. Wt/fUs (1869), L. 11. 4 
Q. B. 293, 306, Ex. Ch., it was intimated tnat a tenancy at will might continue 
to subsist after the death of one of the parties unless tlie Buries^r in title 
manifested his intention to debirmino it; and see Re Mamer, KxUick v. hfnnser, 
[1910] W. N. 61 (where the administratrix of a deoeosed tenant at will was 
accepted as tenant at will, and it was held that her tenancy was on behalf of 
the estate of the deceased). 

(Q Oo. Litt. 57 b. Any assent by the landlord to the holding over oonstitutes 
a tenancy at will, though a written acknowledgment that the tenant holds '* on 
tuileranoe only ** has been held to bo a mere acknowledgment and not to 
vsqutre to be stamped as an agreement for a tenancy {Barry t . Goodman {1337)» 

2 IL AW. 768). 
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liuiiilord or 
tenant. 

Tenant al 
HufferAiKie. 




488 


Landlord and Tenant. 


Biot. i. This is bo whatever was the nature of his original estate, whether 
Tenancy at he was tenant pur autre vie and holds over after the death 
Will or at of the cestui que vie (w), or whether he was tenant for 
Sofierance. years (»), or the undertenant of a tenant for years (o), or a tenant 
at will (p). Hut a tenancy at sufferance does not arise upon the 
holding over by one whose title was created by act of law (q ) ; and 
there can be no tenancy at sufferance against the Crown (r) : in 
these cases the person holding over is a mere trespasser (s). One 
tenant at sufferance cannot make another (t) ; but it seems that on 
the death of a tenant at sufferance the like tenancy will continue 
in favour of a person claiming under him (a), A release from the 
landlord to the tenant at sufferance does not operate to enlarge the 
estate of the latter (b). 


Rightiiof 
tenant at 
iuffcrance. 


Dptennitia- 
tinn of 
ienausy. 


A tenant at sufferance can by virtue of his possession main- 
tain an action of trespass (c), and under the present doctrine 
ho can, like any other person holding without title who is deprived 
of ])Ossessi<)n, recover in ejectment against a mere wrongdoer (d). 

The tenancy re<inirc'8 no notice to determine it; consequently 
the landlord may enter, or the tenant may leave, at any time with- 
out notice (c) ; and a tenant at sufferance is not entitled to 


oinbleinents (/). 


(w) Allen V. Um (IfiDl), Cro. ITiz. 238 ; Shtcldi v. At/ans (17*17), 3 Atk. 6G0, 
6C2. 

(n) Co. Litt. f»7 b, 270 b; poo llnjlnf v. llraiVcji (1848), 6 C. B. 3.%; Doe d. 
Patrick V, Peait/ort {Ihtkc) (18, >1), (i JOxch, 40S, 603; so, too, where the lessee 
under a lessor who was only tenant for life holds over after the lo-ssor’s death 
{Jioe il. Jonlitn v. Ilanf (17 n0)i I 1I*V* Bl. OG, Ufi). 

(o) t^imkin v. A shunt (l«S34), 1 Cr. M. & 11. 261. 

( p) Axd, liemu'H v. Tamer (1840), 7 M. & W. 22G; affirmed (1842), 9 M. & W. 

0*13, kx. Ch. (wh«*ro it was b*ft open whether he wouM be a t^csJ>aR^e^ or teinint 
at RiilToranee] ; d. v. Car/cr ^1847), 9 Q. B. 863, 8G8 ; Day v. Lfay 

(1871), h. B, :IP. C. 761,700. 

(q) K.g.^ where a guardian in socage held over after the heir had come of age 
(Co Litt.. 67 b). 

(r) Co. Litt. 67 1). 

{$) The rei*ogtiition of a tenancy at suffi'rance in other cases probably arose 
from a d<*siro to prevent tho person holding over from l»eii'g a disseisor, uiid 
therefoi*e in a po^iiiuu V> acquiro a title by adverse nossc>sion. The aboliiion 
of tho old doctrine of adverse i>os>ession has roudeieu this use of the tcuuucy 
obsolete; see title Limitation of Aciioxs. 

(<) Thumier d. U oirir v. Ikhher (1S0.5\ 3 Ivi.st. 449. 

{a\ Seo thte d. IhtrnU v. Pcrkiue (18H), 3 M. Jc S. 271. 

{h) A tenant at sufTciaiice has pos.-cs-ion, but no privity of estate— hence a 
rcleitso to him is void; c<r«fr«, as to tenant at will (Co. Litt 270 b; Huiler v. 
Dui'kmnnion (1G07), Cro. Jac. ICn); but such on instrument might be held 
to operate as a grant; see title LtEUS and OriiEU Instkuments, Vol. X., 
p. 44U. 

(c) See Graham v. Peat (1801), 1 Bust, 244. 

d) Asher V. H’Atff.vit (1866), L. K. I Q. B. 1 ; Perry t. Clistold, [1907] A 0 
73, l\ 0. 

(f) Jhe d. Pfm.en v. Turner (1840), 7 M. & \V. 226, 235 ; see Doe d. Oodeell 
r, (K^IO), 3 Taunt. 64 ; hor d. .l/M.rs v. Lainler (I81(i)» 1 Stark. 303; 
Paitdatl V. tSfsrvn# (1^63), 2 K. At B. 64! ; entta. Doe d. ifirrie*m v. Murrell 
(1837), 8 C. it P. 134, where Lord Aiunuek, C.D , oonsidoied that trespass 
would lie against a Liiidhinl who tiiriu*d our his tenant at sufferance without 
notice. But tho landlord iuimediatoiy on entry is lawfully in possession U<me$ 
T, Chapman (1819). 2 Kxch.SU3, £x. Ch.). 

(/} Doe d. DenfuU v. Turner, tupra. 
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The landlord can eue the tenant at sufTorance for use and 
occupation (g), but lie cannot distrain (h). 

Sect. 2,-- Tenancy from Year to Year. 

Sud-Sect. U -Creation. 

905. A tenancy from year to year (/) arises eithor by oxiiross 
agreement or by presumption of law. It differs from a tenancy at 
will in that’ it can only be determined by notice duly given (/.), 
save where there is a stipulation for dctorininaiion wiibout notice (/). 
Tlie appropriate words for the express creation of ibe tenancy are 
“ from year to year ” ; and the tenancy can be deUTinined at the 
end of any year — the first as well as any subsequent year— unless 
the parties use further words showing that they contemplate a 
tenancy for two years at least (7?i). Thus, where llio b^asc is “for 
one year certain and so on from year to year,” tbo notice cannot be 
given in the course of the first year (a). Where the tenancy 
continues beyond the first year, it is not treated as a tenancy 
determining and recommencing with every year. The tenant has a 
lease for one year certain, with a growing interest during every 
year thereafter, springing out of the original contract and parcel of 
it (o). The tenancy does not determine with his deatli, but passes 
to his personal representatives (p). Where the lease is for a 


(v) liayhij V, ItraUlnj (1818), b 0. B, 300, 400; «uo Jlcfltcr v. SiUnix (lsr>0), 
19 L. J. (q. B.) 20.*>. 

(//) Jenner v, Vlegg (1832), 1 Mu<id. & lb 213; Alft/rd v. riVArry (1 842), Our.dk 
M. 280. 

(t) This tenancy is correctly described as a tciianry for a tenii (/>ec d. JInU 
V. li'ofif/ (1815), 14 M, & W. (182, jftr Paukk, Ib, ut j». 080, For form of ii;;roo- 
moiit for yearly tenancy, boo Kncycbqnodia of Forms and Jh’ceodent^, Vol. VIL, 
p. 420. 

(A) See p. 443, post 

(/) lie TJirel/all, Ex iiarte Queen's Jteuffu UuUJiny Socidy 10 Ch. I). 

274, C. A. 

(m) Doe d. Clarke v. Smaridye (1843), 7 Q. B. 937, 939 ; Doe d. f/oy<j v. Taylor^ 
(1838), 1 Jur. 900. 

{») DiJC d. Chadharn v. Qrecn (1839), 9 Ad. & Kl. (538; U, v, Chnwion 
UnhahifauU) (1841), 1 Q. B. 247 ; ('annon lirevjrry v. Nash (1898;, 77 
L. T. 648, C. A. (a loase for six months and so on from si.K monliiH to six 
months until six calendar months’ notion Is p;iven is fi»r a year at 
least); see Birch v. M’riyhi (1780;, 1 Term Hop. 378, 380; Doe d. Monrk 
V. Qeekie (1844). 5 Q. B. 841. Similarly wheru the tenum y is “not for one 
year only, but from year to year” {Dnin d. Jacklin v. Cfniirriylit (1803), 
4 East, 29, 33). But a yearly tenancy does not bfjcornc a b nancy fr>r two 
years at least by the inclusion in the loose of expressions sliow'ing that the 
parties contemplated that it would last for more than one year (/fee d. flurner v. 
Mainhy (1847), 10 Q. B. 473) ; and the lease may l>o so worded that it will bo 
for one year only unless there is a further a;'reornoi)t between the parties 
(llurrie v. Evans (1736), Amb. 329; compare Bath's {Bishop) Case (1003 , 0 Co. 
ilep. 34 b, 36 a ; Austin v. Netrham, [1906] 2 K. B. 107). 

(o) (hrlet/ V. James (1844), 13 M. & W. 209, 214 ; Cattky v. Arnofdt Banks v. 
Arnold (1859), 1 John. & II. 631, 660; IL v. Thtfrntou 2 E. & E. 788, 

792; Gandy ▼. Julber {\m). 9 B. & 8. 16. 18, Ex. Ch.; Ilayes v. 

FUtgiblKm (1870), 4 I. B. C. L. 600- Similarly, a weekly or caber jKjiKslio 
tenancy does not determine at the end of each week or perir^ (BfAien v. 
Amfrrs'm, [1894] 1 Q. B. 164; differing from 8aud/ord v. Clarke (1888), 21 
Q.B.D.398). ^ 

(f) J/ocAap T. MoekrHh (1786). 4 Dong. (x. B.) 213; Doe d. Share v. PortO' 
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LANDtORO AND TENANT, 


Biot. t. 
Tenancy 
(Irom Year 
to Tear. 

When 
wising by 
presuroptioD 

of Uw. 


year (5), or for one year and no longer (r), it expires at the end of 
the year without notice to quit 

906 . A tenancy from year to year arises by presumption of law 
when a person who has entered upon premises (»), or, having been 
tenant, has remained in possession of premises (t), in such circum- 
stances as to be in the first instance tenant at will— or, in the case 
of liolding over, tenant at siiflferance— subsequently pays rent(o) 
with reference to a yearly holding (6), provided that there are 


(1780), a Term Hep. 13; see Pnrker d. Walker v. Cmstahlt (1769), 3 
wiln. 25. 

(fy) See Mmentjer v. ArrMtr&ng (1786), I Term Hep. 53, 64; Right d. Flower 
?. Darlty (178C), ‘l Term Hop. 159, 162. 

(r) Cobb V. SUea (1807), 8 East, 358, 361. 

[h] R,g., wbei-e the entry was permissive, or was under an agreement for a 
lease or a void lease fsoc p. 435, ante)* As to possession under an agreement for 
a louse Ijeing tuniou into a yearly tenancy by payment of rent, see Knight v. 
Rrnrit (1826b 3 Jbitg. 361 ; Mann v. Lovejoy Ry. & M. 355; Dm d. 

WentmoreUnd v. iHmith (1827), 1 Man. & Ry. (k. B.) 137 ; Ctae v. Brnt (1828), 6 
Ring. 185; Doe d. Thornton v. Atn^y (1810), 12 Ad. & El. 476; Chafonan v. 
Ttovnrr (1840), 6 M. & W. 100; Braythwai/te v. Ilitehvmk (1842), 10 M. & W. 
494; /)oc d, Bailey v, Fot^ter (1816), 3 C. B. 216; Bennett v. Ireland (1858), 
£. B. & E. 326. Whore the ngrooinont is enforcoahle, this doctrine is not now 
of practical importance, since the tenant holds for the term mentioned in the 
agroeiuent (see p. 367, ant(\ but it is still applicable where the agroement is not 
enforcoahle, whore, for instance, it is not in writing (see Knight v. Benett^ 
iufnra). It is not nocessury that a lease shall have l>cen tendered by the lessor 
or demanded by the lo8‘<oo (lI’enA’/// d. Yta v. liocknell (1776), 2 Cowp. 473). As 
to entry under a void lease, see />(jed. Jliggt v. B^l (1793), 5 Torai Rep. 471 ; 2 
Smith, L, 0., 11th cd,, 119; Mwd. Martin v, Watta (1797^ 7 Term lb‘p. 83; 
VlituUm V. /f/nAY// ( 1 798), 8 Tenn Rep. 3 ; 2 Smith, L. 0., 11th od., 127; Richardst n 
v, Hi ford (183 1), 1 Ad. & El. 62; Doe d. Bennington v. 7’aw/fre (1818), 12 (i. R. 
998, 1013 ; Doe d. Brammall v. CoUinge (1849), 7 C. R. 939, 960 ; Doe d. Davenhh 
V. Moffatt (1850), 15 Q. R. 267 ; Leey. Smith (1864), 9 PiXch. 6(52 ; Treat v. Savage 
(1851). 4 E. & R. 36 ; Martin v. Smith (1874), L. 11. 9 Exch. 50, 62. But a void 
lease may lie construed as an agreement fur a lease (sec p. 385, ante) ; and hence 
if it is enfurccuble as an agreement, the tenant will, in effect, hold for the 
agreed term, and not as tenant from year to year. Tho rule applies so as to 
raise an impUtnl tenancy from year to your whore a C(»iporatiou is landlord, 
unions the |Hissfssion is otherwise explained (Re Nrrrthumber/and „lvf7iue //otel Co. 
(18vS6), 33 (.'h. 1). 16, 20, C. A.); but not neceHSunly where tho corporation is 
tenant; see title CourouATioxs, Vol. VIII., pp. 37(5, 381. 

(t) This may Ik) because his lease lias expired by effluxion of lime (Diyhy v. 
Atkiihvin (1815), 4 Camp. 275; Biahvp v. Jlovmrd (1823), 2 B. & C. l(K) ; t'nirh 
V. Mdlrr ^1818). 5 0. B. 428; Hyoil v. GrUHtht (1851), 17 Q. R. 605; Duogal v. 
McCarthy, [1893] 1 Q. B. 736, 710, C. A); or because the lessor's title has 
detcrinincMl (/h>f d. Martin v. WatD, tiiftra ; Dm d. Tucker v. 5/f»r#e (1830), 1 
B. Ad. 365, 369 ; Comith v. Stubbs (1870), L. R. 5 C. P. 334; Wyatt v. ^ We 
(1877), 36 Ij. T. 613; see Kixon v. Darlry (1868), 2 I. R.G. L. 467). 

(а) It is sufficient if the rent has b<*en charged in account, and the charm 
admittfxl v. Bent, tuyra ; compare I’nirmt v. Godson (1864), 4 Do 0. M. & G, 
646) ; or if there has boon a render in the nature of rent (Doe d. Tucker v. 
Morte, suftra). But a uoti(*e to “quit the premises which you hold under me, 
your tonu therein having long since ezpir^," is a mere demand of possession, 
and does not recognise a sub^sting tenancy from year to year sub^uent to 
the term (/^d. GotUell v. Inglit (1810), 3 Taunt. 54). As to pa^mient of rent 
under attornment to a person claiming by title paramount, see I>oe d. Chaumer 
V. BouVer (1837), 6 Ad, db El, 676. As to evidence of a yearly tenancy where 
there has been no p.'tvment of rent, see Taylor v. roitay (1837), 6 L. J. (K. B.) 
141 ; Fahy v. O^Doimetl (1870), 4 1. E. C. L. 332. 

(б) Thai », the rent must be a yearly rent, though it may he pejaUe 
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no circumstances to rebut the presumption. In such cases, 
where there is an instrument of tenancy with reference to which 
possession is taken or retained, the yearly tenancy implied by 
law will be deemed to be upon such of the terms of the instru- 
ment as are applicable to a yearly tenancy. Thus, upon an entry 
under an agreement for a lease, followed by payment of rent, the 
tenant becomes a yearly tenant upon such of the tonus of the 
agreement as arc consistent with that tenancy ((*); and the agree- 
ment so far controls the implied tenancy, tiiat the tenancy ceases 
without notice to quit at the end of the agreed term (d). Similarly 
a tenant who holds over after the expiration of his lease and pays 
rent (c), or a tenant under a limited owner whose lease has come to 
an end by the death of the owner, and who pays rent to the 
remainderman (/), holds on such of the terms of the old lease as 
are applicable to a yearly tenancy («;). But in the case of lodgings 

quarterly or at any oilier interval constituting an nli(|Uot part of a year ( IHthnnhon 
V. La^gritiffc (1811), 4 Taunt. I’iS; Jtraythwagie v. Hitvhvovk (isr2\ 10 M. & W. 
404. 407 ; 7>oc d. Hall v. Wood (I842j, H M. & W. 6S3, (>S7 ; /u//f/ v. Kvers^fithl, 
[1807] 2 Q. B. 475. C. A. ; see Pope v. Garlaml (1841), 4 Y. & (kx.) 304, 

300. The phrase used by Ciiamiiub, J., in lUdinniHon v. Lotn/riilge, nupra 
— “yearly rent or rent moasurcnl by any aliquot part of a year ’’---is not 
to be taken ae going beyond the ]>hraso of Lord MansfieU), C'.J., in lha 
same case — “a yearly rent, though payable hulf-yoarly or quarterly.” 
Thus, payment of illO us rent u»'dor an agreement r»*sorviug a yearly rent of 
i,'l20, payable monthly, would crealo a yearly t»*iianry, but imt uiulor an a^:rt*»»- 
nient reserving a rent'of £10 a month, without any refereneo to a year; see also 
Ji. V. IJeretmoncmux (InhahtaM) (1827), 7 U. & (\ 551; H, v. iS7. (iUvs 
Without Vrijydrifaie [InhohiianU) 4. II. & S. 500; WtUvailm {hhmne v. 

Paddington Overseers (1^03), 3 B. & S. 503; Uastitu/s I’nion v. St, damvH, 
i'lcrkenwdl [Union) (18G5), Ij. It. 1 (£ B. 38 (ca‘<oa on teniiury for a yoar 
for poor law purposes, wa* title Toon IjAW); II. v, Nimvirh Ino>rpoiafum (I8i4), 
30 L. T. 704. 

(c) Poe d. Jordan v. Ward (1780), 1 Hy. Bl. OC; Poe d, Popp v. Pdl (1703), 5 
Term Rep. 471 ; 2 Smith, L. (J., 1 Ith od., 1 10 ; Maun v. (1820), Itv. ik. M. 

355; Pickardson V, fit/Torrf (1834), 1 Ad. & Kl. 62; Prate v. Sanders (i8i/7), 3 
Bing. (x. c.) 850; Doed, Thomson v. ylmey (1810), 12 Ad. & lil. 470; TresH v. 
Sarage (1^1.*)4), 4 K. & B. 30 ; Klliotl v. Johnson (1800), L. It. 2 U. B. 120, 121 ; 
WyaU V, Vole (1877], 30 L. T. 013. Before payment of rent, aiul while tho tenant 
is tenant at will, he w Buhj ect to tlio terms of th«? agroen lont ( Hiehardson v. U ifford , 
fMpra, at p. 56); and the doctrine applies equally to os^igneeH of ii void lease 
{IteaJe v. SanderSt sujtra) and to lessees who continue in occuputiou after Uie 
term under an express agreement that they shall ho tenants ut will {Morgan v. 
Harrison (HiZ/tam), L6/., [1907] 2 Ch. 137, 0. A.). It folhiws that roferenro 
may he made to the instrument to asoertain the terms of the holding (/>f Medina 
V. Polsun (1815), Holt (N. I*.), 47; Lee v. Smith (1854), 9 Kxch. 002, 005, 000; 
Tress v. Savage, supra), and roferenoe may be made to it also to ascoriaiu the 
commencement of the year of the tenancy {Hue d. Jordan v. Ward, sujjra; Kelly 
V. Patierrson (1874), L. R. 9 C. P. 681). 

id) Doe d. Tilt v. SiraUm (1828), 4 Bing. 446; Perrey v. LimlUy (1841), 
3 Man. A Q. 498, 513; Doe d. Davenieh v. Mojfati (1850), 16 a B. 257 ; Tress 
V. Savage, supra; see Sauvage v. Pupuin (1811), 3 Taunt 410. 

(f) IHghg V. AiHnson (1815), 4 Camp. 276 ; bishops, Howard (1823), 2 B. AC, 
100 ; liuch V. Miller (1848), 6 C. B. 428 ; HyoAt v. fVW/i/As (1861). 17 a B. 605 ; 
Dvugal V. McCarthy, [1893] 1 Q. B. 736,740,0. A. So also whore a hank nipt tenant 
continues to hold after his discharge {Ponsford ▼. AhhoU (1884), (ah A El. 225). 

( n D ^ d. Martin v. WaUs (1797), 7 Term Bep. 83; A>ed. Tucker y. Morse 
(1830), 1 B. A Ad. 365. 369; Cornish v. Sivd^hs (1870), L. B. 6 C. P. 334 ; Wyati 
V. cue (1877), 30 L. T. 613. 

(^) That is, not merely the terms neoesMiily incident to e yearly tenancy, 
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payment of rent daring the first year is not evidence of a tenancy 
from year to year, since this would be contrary to the general usage 
in letting lodgings (Ji). 

007. Payment of rent with reference to a yearly holding is not 
conclusive as to the creation of a tenancy from year to year; it is only 
evidence of such a tenancy (i). Accordingly it is competent for 
either payer or receiver of rent to prove the circumstances in 
which the payment was made, and by such circumstances to rebut 
the presumption which would arise from the receipt of rent 
unexplained (k). Whether the circumstances exclude the implication 


but iho terms which may be incident to such a tenancy [Tlyatl v. Orijjfitha 
(ISdl), 17 a. n. 50t), 500). Of this nature are provisions for payment of rent 
in advance {Fiw h v. Milter (1848). 5 C. B. 428 ; Lee v. Smith (1854), 9 Exch. 662), 
or fur payment of rent, daina^ by fire excepted (//enneff v. Ireland (1858), 
E. H. & E. IJJG); covenants to keep the promises in repair (/)tfl?>y v. Atkimm, 
0815), 4 Camp. 275; A’lV/mn/son v. (Jiford (1834), 1 Ad. & El. 52; Deafe v. 
ft’am/fr/i (1S:17), 3 Bing. (N. c.) 850; Arden v. Sullivan (1850), 14 Q. B. 832; 
liiTk'naeiimt (lommmionera v. Merral (1869), L. E. 4 Exch. 162; Wyatt v. 
Cote (1877), 30 Ij. T. 013); covenants relating to the user of the premises, such 
as to rarry on a particular trade {Sanders v. Kamell (185S), 1 E. & E. 356); 
covciiitnt'i in ngncnltural tenancies with respect to the cultivation of the land 
Ut(ie d. Jordan v. Iford (1780), I Ily. Bl. 96, 99; Dot d. Thomson y, Ametf^ 
(1840), 12 .‘\d. & Kl. ilG; To<d:er v. Smith (1857), 1 II. & N. 732. 736); 
atul provisions as to t)ie liabilities and rights of the tenant at the end of the 
tenancy, such .as lialiility to loavo manure on the farm (Roberts v. Darker 
(1833), 1 (V. iV M. H08) ; or the right to bo paid for tillages or to have away- 
going cropM {llnraiion v. Urem (1812), 10 East, 71; Jluftonv, Harrfa (1836), 
1 M. & W, 460 ; liru,Uiwjhit v. Saunders (1801), 13 W. 11. 46) ; or (prooablyj 
in a lease of Ilur^c^y gardens, to be paid for fruit trees (Oakley v. Mcnck 
(1866), ii. It. 1 JCxeh. 159, 164, Kx. Ch.) ; or to use the land after the 
end of the tonn i Hyatt v. Oriffithst supra); provisoes with ro8i)cct to the 
dotcriniiiation of tlio tenancy by a specified notice (Bridges v. Doits (1864), 
17 0, B. (n. a.) 314), and provisoes for re-entry on non-payment of rent or 
breach of covenant (Doe d. Thomson v. Amey^ supra; Thonuis v. Packer (1857), 
1 IL & N. 669; Crawley y. Prit'e (1875), L. ll. 10 Q. B. 302). But covenants 
to put premises into re|)air (Pinero v. Judson (1829), 6 Bing. 206, 210, 211) ; or 
to build or to do substantial repairs, such as are not usu^y done by tenants 
from year to year (/>oc d. Thomson v. Amey, supra, at p. 479; Bowes v. 
CroU (1856), 6 E. & B. 255,264); or to paint every three years (IHuero 
V. Judson, suj)ra) ; or a provision for a two years’ notice to quit {Tooker v. Smith, 
•tf;ira] are incimsistent wdh a yearly tenancy ; though a covenant to paint 
every three or sovon years will be imported if the tenant occupies for so long 
(^arfia V. .SwifA (1874), L. E. 9 Exen. 50) ; and generally, wWe the tenant 
nas occupied during tbo full period of the agreed lease, he is bound to perform 
all the covenants {Pistor v. Cuter (1842), 9 M. & W. 315; Adams y. Cluiterluck 
(188.3), 10 U. B. 1). 403, 406). If the lease was subject to determination on a 

S ’ven event, so also is the vearlv tenancy arising on holding over (Johnson v. 
sirciofi (1839), 2 I. Eq. K. *123). 

(A) Wilson V. Ahhoit (1824), 3 B. & C. 88. 90. 

(•) Doe d. I’aclrr v. M*>rse (1830), 1 B. & Ad. 365; Due d, Pennington v. 
Tauierr (18t8), 12 Q. B. 99.S, 1013; Finlay y, Bristol and Kxfttr RaiL Co. (1852), 
7 Exch. 409, 4J0; Smith v. (18i7), 3 C. P. I). 10, C. A Thus tbs 

payment may be made in the course of negotiations for a new lease (Caulfield 
V. Farr (1873), 7 1. E C. L. 469} ; and mere payment of rent is not proof of a 
demise from year to year from a paiticular date (Philiifis v. Mosely (1824), 1 
C. A P. 2t>2}. 'In the case of joint lessees the payment must be with the consent 
of all (iHndyey. Biwers (1837), 2 M. & W. 365). 

(ir) Dm d. Ltrd v. Qrago (1848), 6 C. B. IH), 98 ; see Bight d. WeUs (Dean and 
Chapter) v. Batvden (1803), 3 East, 260; Mildmay d.. Digby (Lord) v. Shirley 
(1606), cited 10 East, 104 ; Dee d. Harvey v. Francis (1837), 2 Mood, ft E 57 ; 
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of a yearly tenancy is a question of fact to he decided on the 
circumstances of the case ({)• Thus it is excluded wliere the parties 
have expressly created a tenancy at will (wi), or where the rent has 
been received in ij^norance that the former tetiancy has expired (? 0 ; 
and in the case of a holding under a void lease, tiio yearly tenancy 
may be excluded if there is a great dispro))ortion between the 
rent reserved by the void lease and the real value (o), 

908. The tenancy arising by implication in favour of a 
tenant who holds over after the expiration of his lease and pays 
rent is only deemed to be on the terms of the old lease in the 
absence of evidence of a different understanding (p). The question 
is one of fact, though it is inferred as a fact that the funner 
terms are to continue unless there is an allerniion in the terms or 
circumstances of the holding at the expiration of the lease ( 7 ). 
Thus where there have been negotiations for a letting at [in 
increased rent, and the tenant stays on, it is not a neccssiiry 
inference that he is liable only for the former rent (p) ; though if a 
different rent has been in fact agreed upon this will not prevent 
the new tenancy being upon the old terms in other res])octs (/•). 
The implied tenancy operates as a new contract iind has rcforcnco 
to the state of affairs existing at its commencement; so that a 
covenant to repair and to leave premises in the same state as at the 
beginning of the lease, if importe.d into the new tenancy, Inis reference 
to the state of the premises at the commencement of the new, nnt 
of the old, tenancy (^'). The prcsunii>tion that the foniKT terms 
arc incorp(»rated in the new tenancy does not apply when the now 
tenancy is under a different lessor — c.p., whenj the lease is )>y a 
tenant for life, and then after liis dcJith the ri^versioner receives 
rent — so as to bind the now lessor by a term which is unusual, and 
which was in fact unknown to him {t), 

Sub-Sect. 2.~-JhU rmitiatifn. 

(i.) Xoticc lo Quit. 

909. A tenancy from year to year is detcrininablo \>y notice to 
quit (m), and the parties may enter into ppccuil stiimlations both as 


WoofihHdffe Union Ouartlvtm v, Cohtei$ Union (luar iitine (IS 10). I'J Q. li. 2i'iU ; 
eeo Camden {Marquis) v. Jlaiierhury (ISUO), 7 i’. ii. (N. 8.) SOI ; I/iniy v. 
//aura A an (1807), 15 W. 1», 990 (lessee h»ld liuOlo in uso and occupation for a 
turn in excess of the rent.). 

(0 Firday v. liristal arid Kxdcr VkoV. Co. (1852), 7 Kxch. 409, 417, 4 110; 
•ee Jones t. Sheers (183C}, 4 Ad. & Kl. 832. 

{m) Doed. DadvWY. Cox (1847), 11 Q. li. 122; boo Doe d. Dixie v. Dirvs 
(1851), 7 Exch. 89. 

(r/) D ,t d. Lord v. Crngo (1S48), 6 C. B. 00, 08. 

(«) Itoed. Brunei. Prideaux (ISOS), 10 East, 15S; Deun d. firiuie v. Rnwhns 
(1808), 10 East, 2G1 ; Smith v. MV/ZoAe (KS77), 3 C. P. D. 10, C. A. 

ip) Thd/ord CoTj>orntxon v. Taylor (1815), 8 Q. B. 05, 101. 

(7) Johnson v. St, PtUr^ Ilerefurd {fJhurchwardmn) (1830), 4 Ad. & El. 520, 
625; Elgar v. Watstm (1842), Car. & M. 494; see Oahiey v. MonrJc (18GC), L. K. 
1 Exch. 159, 167, Ex. Ch. . 

(g Digby ¥. Atkinson (1815), 4 Camp. 275; Dot d. Monek ?. Geelcu (1844), 6 

(•) Johnson ▼. Bf. PHer, Hereford {Churchtoardens), supra. 

i t) Oakley ▼. MfMck, supra. ^ 

u) An undartanant ia not entitled to leave witheat notioe beoanae he 
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Biot. 8. to the len|][th of the notice and the time when the tenancy may be 
Tenancy determined under it (a). In the absence of special stipalation or of 
from Year special custom (6), t)ie notice must be half a J-ear’s notice, expiring 

**1^® tenancy (c). If the parties have 
"" agreed that the tenancy shall be determinable by notice of a 
specibed length, without providing for the date when it is to 
expire, and if the tenancy is in fact a yearly tenancy, the 
notice must be given so as to expire at the end of some year 
of the tenancy (d) ; but if, on the construction of the agreement, 
the tenancy is not a yearly tenancy, the notice may be given so as 
to expire at the end of any complete period of the notice reckoning 

anticipates a distress by the superior landlord (HiekeU v. Tullick (1833), 6 
C. & P. 6^i). For forms of notice to quit, see Eucyclopmdia of Forms and 
Proredonts, Vol. VI I., pp. 686 et nn, 

(а) Itrvigu v. Potts (1864), 17 C. B. (N. 8.) 314, 333; Re Thret/all, Ex parte 
QnftiiS Iteuefit UuUdintj Sitfiety (1880), 16 CL D. 274, 281, G. A; see Ihrron v. 
Martin (1011), 27 T. L. H. 431. But the parties may agree that on a specified 
event the tenant may quit without notice [Rethell v. Jilencowe (1841), 3 Man. & 
0. 119) ; or that he inay quit on payment of an agreed sum by way of rent in 
advance {Flcrcnre v. Rohinton (1871), 24 L. T. 706). 

(б) As to hnigth of indico, see Poe d. Dayyd s. Snowtl(*n (1778), 2 Wm Bl. 
12*J4, 1226; there iniifet l>e clear evidence of the custom (Roe d. Henderson v. 
Charuock (1790), Peake, 6 [4]; Co. Litt 270 b. note 22S; see Tyley v. Seed 

Q , Skin. 049). As to date of dotennmation of notice, see iiroivn v. 

ishaw (182(>}, 7 Dow. & Ky. (k. n.) 003 ; and as to a custom fur the tenant 
of a quarry to remain after the end of the tenancy tu get stone which he has 
bared, see ri/<( v. (1871), 26 L. T, 3-4. 

(c) That is, at tlio end of the fiwt or any subsequent year, unless the tenancy 
is hit’ two }cars certain, when it can only bo given for the end of the second or 
■ouio Bnbso<iucitt year (see p. 439. ante; Pridyes v. Potls, suprOf at p. 332). The 
notice must, in the absence of express stipulation, bo a reasunablo notice (Axfd. 
Martin v. Watts (1797), 7 Term Rep, 83, 86) ; and in tiie case of a tenancy from 
year to year, half a year’s notice is a reasonable notice (/ifyAfd. Floirer v. Darhy 
(1786), 1 'B rm Hep. 159, 1(13; IHreh v. Wriyhi (1780), I Term Bcp. 378, 379; 
Dved, Share V. n7vS9). 3 Term Rep. 13, 17). This does not depend on 
the rent l»eing reserved half-yearly, and it is the same whore the rent is payable 
quarterly (MAiWi'j/ v. Newman (1796), I Esp. 200). In the case of agricultural 
holdings, in the absence of express agreement, a year’s notice is reqiiiroti ; see 
title AoiucULTiTiiE, Vol. I., p. 241. in agiiciiUiinil tenancies in Irel.ind the 
notice is a six calendar men ins' notice terminating on the last gale day of Die 
calendar year (Landlord and Tenant (Ireland) Act, 1870 (33 & 34 VicU c. 40), 
s. 68). The rule applies wheie an infant becomes entitled to the rever^-iun 
{Maddon d. Raker y. Il’AiJe n787), 2 T%»rm Rep. 1«69); and where the tenancy 
uevolves upon an executor ((iullttrr d. 7o>Arr v. Rurr (1700), 1 Wm. Bl. 690). 

{d) Roe d, rttehcr v. Ronovan (1809), 1 Taunt. 565 (letting from year tu your 
to quit at a quarter’s notice) ; Rixon v. Rradf*rd and Rtstricl Railway Servants' 
CW NmtWy, [19047 I K. B. 444 (letting at an annual rout, throe 

montlis’ notice on either side to determine this agi'cement **). It has been held 
that whore the tenancy is ** for twelve months certain and i<ix months’ notice to 
quit afterwards,*’ Uio mdice can lie given for the end of the first year ( Thvmpsun 
T. Miiberly (1811), 2 ('amp. 573); but Uiis is of doubtful authority, and in 
general, where there is a fixed term, and then the tenancy is to bo determinable 
on notice, the notice cannot, it seems, be given until after the expiration of the 
fixed term ; see (fardver v. Ingram (1889), 61 L. T. 729. It cannot be given so 
as to determine the tenancy dunne the fixed term (Cannon Brewery v. Nash 
(1898), 77 li. T. 6-18, C. A.). But the words of the oemise mav show that it 
can be given for the end oi the fixed term {J(/nes v. Nixxm (1862), 1 H. A C. 48 
(demise for a term of three years and, unless determinea by a six monthF 
previous notice to quit, to continue from year to year) ) ; and see Henan v. 
JforiMi, s«|ira. 
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from the commencement of the tenancy (c). If, however, the 
stipulation is for determination of the tenancy at any time,*’ it 
may be determined, even though it is a yearly tenancy, by notice of 
the speciiied length at any time of the year; though, perhaps, if the 
specified rent days are the usual quarter days, and the notice is a 
three months’ notice, it can only be given for the end of a 
quarter (/). A tenancy determinable at any time at a week's 
notice may properly include a stipulation allowing the tenant a 
reasonable time after the week to remove his goods {(j). 

Similarly other peiiodio tenancies, such as weiskly, monthly, 
and quarterly tenancies, are determinable by notice to quit (/0> and, 
in the absence of special stipulation, this should be a notice equal 
to the length of the period (/); in a weekly tenancy a week's 
notice (/:), in a monthly tenancy a month's notice (/), and in a 
quarterly tenancy a quarter's notice (m). 

(iL) Length of Notice* 

910. The reckoning of the period of half a year varies according 
as the tenancy commences on one of the usual quarter days, or on 
some intermediate day. Where the tenancy commotices on a 
quarter day, the period of the notice is a customary half-year, that 
is, the interval between one quarter day and the next quarter day 
but one. Such a notice is sullicient, although in point of longtli it 
falls short of the actual period of half a year, namely, 1R2 days (a), 
and it is necessary, although it may exceed that [period. Tims, 
notice may be given on 29th September to quit on 25th Mareli, 


(«) Kemp V. Derrett (1811), 3 Camp. 510 (tenant ulwn 3*8 ” to " bn nubjoct to 
quit at three months’ notice”); JM d. King v. Ora/lm (1852), 18 Q. Ji. 100, 
^hcre, although there was a reservation of a yearly rent yiayablo quarterly, y<*t 
the habendum was ** until one of the said parties shall give unto ?}ie other six 
calendar months* notice in writing to quit.” These words rubutlcnl the prn. 
sumption of a jesily tenancy arising on the rosorvati<ui of rent. In the liixt 
case, the notice could be given for the end of any period of thiee niontha ; in 
the second, for the end of anv pcrkxl of six months. But in Lems v. Jtaker, 
[1905] 2 K. B. 570 ; affirmed, [1906] 2 K. B. 599, C. A., whore the halxindura 
was “until such tonancy shall be determined os hereinafter mentioned/' and it 
was provided that either party might determine the tonancy by throe calondur 
months’ notice, it was held that the reference in the haliondum to dotormina- 
lion by notice did not cut down the pHmd/arif yearly tenancy, and the imtico 
could onlv he given for the end of the current 3 'ear; compare /A?ed. Carter v* 
Rof (1842), 10 M. & W. 670. 

(/) iJtuigee V. J*o(U (1864), 17 0. B. (n. 8.) 314, 333; Snamce v. Nichofeon^ 
[1902] 1 K. B. 157 ; see King v. Kvmfitld, [1k 97] 2 a B. 475, C. A. 

(V) Ci^iHh V. StMi (1870). L. R. 5 0. P. 334. 

(A) Johcs V. iMilU (IhCl), 10 G.B.(n.b.) 788, 708 ; Bowen ▼. AnderBon, [1H94] 
1 a B. 164. 

(t) Doe d. Parry v. Ilaxdl (1794), 1 E«p. 94. 

\k) !)oe d. Peacork v. Jlaffan (1806), 6 Esp. 4; Harvey v. Copdnnd (1892), 30 
L. BL Ir. 412 ; /Wen v. AnderB^m, BHjrra; but see Huff ell v. ArmtUlcad (1835), 
7 C. dk P. 56 ; Towue ?. CampheU (1847), 3 C. B. 921. 

(0 Doe A. Parry t. Hazell, Buttra; Beamish v. Cox (1885), 16 L, B. Ir. 270, 
458. 

(m) Krmp t. Derrett, supra; WUkineon v. Hall (1837), 3 Bing. (k. 0.) 303, 
631 • 

(n) Co. Litt. 135 b. 
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though the interval is only 177 day8(o); and notice to quit on 
29th September must be given not later than 25 tb March, though 
the interval is 187 days (;>). 

Where the tenancy commences on an intermediate day, the 
length of the notice must be 182 days at least, the days being 
reckoned by including the one extreme and excluding the other (q). 
liut if there is an express stipulation for determination on six 
montlis* notice, this will be construed literally, whether the tenancy 
commences on a quarter day or between two quarter days, and 
unless the expression calendar months” is used (r) a notice of 
eix lunar months is sufficient (s). 

911. The notice must be given so as to expire at the end of the 
year or other period of the tenancy (f), and if it expires at a later 
date it is bad (a); and strictly it should be given so as to expire on 
the last day of the current year or period, though, since the tenant 
has the whole of that day in which to leave, it must not bo given for 
any particular hour of the day (/^). But the exact ascertainment of 
the last day of the year depends on whether the tenancy began 

on ” or “ from ” the day named for commencement, and to avoid 
the inconvenience arising from this distinction it has been settled 
that the notice may in all cases bo given for the anniversary of the 
commencement of the tenancy without considering whether the 
word ” on ” or ” from ” or any similar expression was used (c*). 


(o) Hoe d. Duraht 7. (1830), 6 Bing. 674 ; »oo Di>e d. Harr pv. Gren) (1803), 

4 l>p. 198 ; 1 Wm«. Saund. ( ed. 1871) 386, n. ; Howard v. Wemsky (1808), 6 
63. 

(;•) Ikyhi d. Flower ▼. Hnrhj (1780), 1 Tenn Rop. 169; Morgan v. Daciet 
(187S), 3 0, P. I). 200 ; see Papillon v. Drunton (ISOO), 6 II. & N. 618, 

(y) 1 Wms. Saund. (od. 1871), 380, n. ; Sukbotham v. Holland, [1895] I 
Q. B. 37S, 384, C. A, (notioo givon on 17th November to quit on I9lh May, 
the niinivcrHriry of the c<)minencoment of tho tenancy, thus allowing the 
Buincient interval of 183 daya). 

(r) VVarrrx v. Maaon (1890), 45 W. B. 77 ; BOO Quatermaine v. 8dby (1889), 
5T.L. U.223,C. A. 

(«) Hogera y. KingsUm-npm-Hull Dock Co. (1861), 12 W, R. 1101; affiriiiod, 
13 W. U. 217 ; SCO JohmUme v. Hudkatoue (1825), 4 B. & C. 922, 932; irt//.»n«T. 
JI/7/f r.t/y, [1907] 2 I . R. C(>0, C. A. 

(0 As to Gxp:o^ing the notice in an altornativo form, Bee p. 450. poet. 
Whore an agreement not under seal Bpocifiee Lady-day or Michaelmas as tho 
commencement of the tenancy, evidence can bv given that Old Lady-day 
and Old Michacdinas day wore intended {Poe d. Hall y. Denson (1821), 4 
B, & Aid. 588 ; Den d, l\trr» y, llopkinaon (1823), 3 Dow. A Ry. (K. B.) 507 ; 
compare Hogg y. Norris (18G0), 2 F. A F. 246; Dogera y, Hull Dock Co, 
(1804), 13 W. K, 217) ; but not where the agreement is under seal {Doe d. -S/a er 
V. l.ta (1809), 11 ICaat, 312; compare Smith y. Ilo/fon (1832), 8 Bing. 236). 
Where the commencement of the tenancy is on one of the feast-days, Old St\ le, 
a notice to quit at tho corres{Kindtng feast-day will be construerl to mean Old 
Style (/Vnn d. lltV/aa v. IValktr (1800V Peake, Add. Cas. IfM ; Doe d. Ilinde y, 
riwrs (1809), 2 Camp. 256; Am? d. HV/Zw v. Perrin (1840), 9 C. & P. 467; see 
Furky d, Cauterhury Corj»>raiion y, !!%.</ (1704), 1 Fsp. 198). 

(n) Doe d. Sj-irtr y, Lra, eupra. The notice may be given on Sunday 
(iSon^sfer v. Nnf (1867), 16 L. T. 157) ; see title TisHE. 

(b) Page y. Moore (1850), U Q. B. 684. 

(r) Sideliciham y, Holland, supra : see irUkins y. JTOioify, aupra. According 
to Btrict reckoning the whede of the first day must be included in tiie 
tenanoy (CTagfim'i Oaet (1586), 6 Oo. Bepi 1 a), eo that in a tenancy com 
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In the case of a weekly tenancy beginning, say, on Thursday, 
notice should be given for that day, but it is also good if given to quit 

on or before Friday ** (d). Any question as to the validity of the 
notice may bo avoided by giving it in a general form, ie., to quit at 
the end of the next complete week of the tenancy after the date of 
the notice (^). If the tenancy agreement expressly provides for a 
week’s notice, this should be given so as to allow seven clear 
day8(/). 

912 . To ascertain the effect of a notice to quit, it is necessary to 
know the day of the commencement of the tenancy. Where the 
Agreement expressly speciiies such da}*, the words of the agroomont 
will prevail over any contrary indication afforded by the dates for 
payment of rent (<;). Whore no day is exiuossly specified, and the 
tenant enters as yearly tenant in the middle of a quarter, the 
commencement of the year depends on the manner in which rent is 
paid or agreed to be paid. If ho pays rent up to the next quarter 
day, and thou pays quarterly (/t), or if the agreement specifies a 
quarter day as the day for first payment (t), the broken part of the 
quarter is neglected, and the year is taken to begin from the 
first quarter day; but otherwise the year runs from the date of 
the agreement (/i:). Where the tenant enters upon different parts 
of the premises at different times, it must he ascertained which is 
the principal part of the premises in value and importance, and 
which is accessory (f), and it is sufficient if tiie notice is given with 
reference to the entry on the principal part(m). 

913 . If there is any doubt as to the day of the commencement of the 
tenancy, this is a matter of fact to be proved by evidence (n). The 
mere specifying of a particular date for quitting in a notice given by 
the landlord is not evidence that such was the date of commoncomont, 


mencing on 19th May, the 18lh May is the Inst day; but if tho Icniiucy 
cointnenced from 19th May this day would bo oxcludod, and tho 19th May 
would be tho last day. lint in practice the iiolico in given for the unniviT- 
Hary of the day of common mnou t ; see /(oe d. Durant v. (ISliO), C liiiig. 
574 ; Doe d, Cornwall f. Matthtwe 11 C. B. 075; Papdlon v. DruuU<n 

(1500), 5 11. Si N. 518 ; 8co Herron v. Martin (1911), 27 T. L. li. 431 ; oe to a 
quarterly tenancy, see Kempv. Derreii (1814), 3 Camp. 510. 

(d) Uartey v. Copftand (1892), 30 L, it. Ir. 412; compare Doe d, Finlaijeon v. 
Daytey (183i), 5 (\ & P. 67. 

(e) Doe d. CnmpUil v. NcoW (1830), 6 Bing. 362. 

{/) ir«fon V. Fuller (1903), 88 L. T. 769. 

hf) Sidehotham v. Holland, [1895] 1 Q. B. 378, 382, C. A. 

(A) Doe d. Holcomh v* John-on (1806), 6 Eap. 10; D^e d. Ramye v. Stapkton 
(1828). 3 C. & P. 275 ; SImmima v. Underm^t (1897), 70 L. T. 777. 

(f) Sanddl V. Franklin (1875), L. B. 10 C. P. 377. 

(At) Dor d. Cornwall v. Mallhewe (1851), 11 C. B. 675; JHthop v. IVroiih 
(1853), 2 C. L. B. 287 ; SandiH v. Franklin, eupra. It the agroomont is verbal 
or united the tenancy apparently comiiifmces from actual entry ; see Dov d. 
Cornwall v. Matlhewa, eupra, 

8 A«d. JDapy v. Jlon^ard (1809). 11 498, 501. 

.) Doe d. Dofpfel v. Snowdon (1778), 2 Win. Bl. 1224 ; d. Strickland ▼. 
Sperm (1805), 6 East, 120, 123; Ikte a. iJrad/trrd {Lord) ▼. Wtdkina (1806), 7 
EsMt. 551, 555 ; Dot d. Kiwierelry t. Hffghee (1840), 7 M. 4k W. 139. See Doe d. 
Davmptn ?. Jlhodea (1843), 11 M. 4k W. 600. 

In) Walker y. (hde (1861), 6 H. 4k K. 694. 
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nor does it throw upon the tenant the onus of proving that the 
tenancy commenced on a different date (o) ; but if the date is a day 
on whicli rent has been paid, and the contents of the notice are 
brought to the attention of the tenant when be is served with it, 
and he makes no objection to the date, this is pnmd facie evidence 
that the speciiied date is correct (p), though the tenant is not 
precluded from afterwards disproving ii(q). If the tenant is 
asked as to the commencement of the tenancy, and specifies a 
particular day, and notice to quit on that day is given accordingly, 
lie cannot afterwards allege that the tenancy began on a different 
day ; the result is the same whether he gave erroneous informa- 
tion by mistake or by design (r). But if a tenant, in giving notice 
to quit, gives it for a day previous to the end of the year, this 
does not bind him, notwithstanding that it is accepted by the 
landlord (<). 

\Yhero a lease is for a certain number of years and a part 
of another year, and the tenant holds over and becomes yearly 
tenafit by payment of rent, the current year of the yearly tenancy 
is treated as ending on the anniversary of the commencement of 
the term and not on that of its determination. Hence notice must 
bo given for ilie anniversary of the commencement of the term (a). 
But t))H rule is differetit when the person bolding over is not 
the original tenant, but some person deriving title under him, 
ainl then the yearly tenaricy runs from the determination of the 
lease (/O; save that if an undertenant is allowed by tlio superior 
landlord to hold over, he holds according to the year of the 
uiiiiertenancy (c). 

^Yhen a tenant enters under a void lease, or under an agreement 
for lease, and beconie.s yearly tenant, he holds on the terms of the 
lease as to quitting. His holding determines without notice to quit 
at the eml of the specified term, and if there is any furlhor pro- 
vi.sion as to the date of quitting it applies to the yearly tenancy (d) ; 


(o) Ihe d. Ash V. Caivert (ISIO), 2 Cump. 388 ; Doe d. Clanjes v. Fortier 
(1811), 13 Knst, 405. At oae time the ohua of dispruvinp' the date mnilionod in 
the nuliro wn8 hold to be on the tenant [Doe d, FmUieomhe v. //arris (1784), 
citini 1 Term Uep. 1(11); see Doe A. Matihentvny. WrinUman (1801), 4 l>p. 5. 

(p) Di>e \\. LriottrrY, /OV/y* (1B0!»), 2 Taunt 109; A'f d. t 'target ▼. Forster, 
iufia: Doe d, linker v. Wf^mbwell (1811), 2 Camp. 559; Thomas d. Jones v. 
Thtonas (1811), 2 Camp. 647. 

! tf) Onkapple d. drecn v. CofHnts (1791), 4 Term Rep. 361. 
r) Doe A. Eure ?. Lamhly (1798). 2 Ksp. 035. 
t] Doe d. Murrell v. Jl/i/n’ord (1838). 3 M. & W. 328. 
a) Doe d. liolnn^on v. Dohtil (1841), I Q. B. 806. The eanie rule applies where 
% leaso dotemiim^ during its currency in consequence of the title of the lessor 
coming to an end ; r.y., where a lessor, who wus tenant for life, has died. The 
remainderman, by accepting rent, adopts the current year of the tenancy [JU^e 
d. Jordan v, Ban/ (1789), 1 liy. BL 96; Aied. CW/tns V. Weller (1798), 7 Term 
^p. 478). 

Uf) Doe d. Huddle yr. Ltnet (184S), 11 Q. B. 402; contra, in a case where the 
wife continues in occnpition and pays rent after her hiisl>and'8 death (Hwnphregt 
w, Franki (1856). 18 C. B. 323). Moreover, if tiie tenant assigns wnile bolding 
over, the assignee takes the tenancy as it exists, and the current rear dates 
from the original entry (/>ee d. CatUritm v. Samuel (1805), 6 £m. 173). 

U) Kelly V. /ViMerrson (1874), L. E. 9 C. P. 681. 667. 

{d^ Dot d. Rigye v. Dell (1793), 5 Term Bep. 471 ; see p. 422, ante. 
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but Bubjeot to this the current year dates from the time of entry, 
and notice to determine it must be given accordingly (e). 

(iii.) Farm and Constrnctim of Koti e. 

914. A notice to quit need not be in any particular form(/X nor 
need it be addressed to the tenant by name, provided it is properly 
served on him(<;); and if the tenancy was created verbally, the 
notice may be given verbally {h). Errors in the description of the 
premises (t)> or as to the Christian name of the tenant (^), will not 
invalidate the notice if the tenant understands its efifect and makes 
no objection on receiving it. In the absence of an express or 
statutory (1) power to resume possession of part of the premises, it 
must be a notice to quit the whole ; a notice to quit a part only is 
void (m). The notice need not state to whom the promises are to 
be given up {n), though if this is stated it should be stated with 
certainty (o) ; but the notice must indicate when the premises are 
to be given up (p)> ^nd it must be expressed unequivocally. 

The notice may state the exact day on which the premises are to 
be given up (q), or it may bo expressed generally by such words 
as “at the expiration of the present year’s tenancy.** A notice 
in the latter form is not void, because it does not purport to be 
served half a year before the end of tlie current year, and the onus 
of proving that it was not in fact served in due time is on tlie 


(e) Btrray y, Lindley (1841), 3 Man. & G. 4U8, 613. 

(/) See Easton ▼, Venny (1892), 67 h. T. 290. U it in in writing, nipi.ifure 
ifl apparently not essential {Carldon y. Il€Thert (1866), 14 W. K. 772). lint in 
Ireland a notice to quit an afcHeultural bolding ninst be in writing or pniitod, 
signed by the landlord or his ugont, and Htamped 2a. 6d. (Landlord and Toniint 
(Ireland) Act, 1870 (33 & 34 Viet, r. 46), s. 68). For forms of notice to q<iit, 
see EiicyclopaKlia of Forms and iMwdontH, Vnl. VII., pp. 686 et aeq. 

(a) Z)oed. Matthewaon v. Wriyhtman (I SO I), 4 Fsp. 6. 

(h) Doe d. Macartney {Lard) v. Cridi (1805), 5 lOsp. 196 ; Roe d. Jtocheslrr [lhan 
and Chapier)y, tierce (1809), 2 Camp. 96; Bird v. Ihfmvidlt (1846), 2 Car. 4k 
Kir. 415, 420. 

(i) Doe d. Cifx y. y^)r (1802), 4 Ksp. 18.5 (the iiolico snmlicd “The Water* 
man*! Arms** instead of “The IJricklayer’s Anns,” and there was only one 
house hold by the tenant under the landlord) ; Ihte d. Armatrong v. Wilkinson 
(1840), 12 Ad. & Kl. 743. 

(A) Dtte V. SjMler (1807), 6 Esp. 70 (there ladiig no other Umant of the landlord 
with the same surname). 

(f) D.p., under the Agricultural Holdings Act, 1908 (8 J'^lw. 7, c. 28), s. 23. 

(m) Doe d. Morgan v. Ohurrh (1811), 3 Camp. 7) ; Doe d. Rotld v. Archer 
()811), 14 East, 246: it is tho same iiotwithstanding tW the landlord has sold 
the part in respect of which notice is given, and that the notice is given hy 
the purchaser {Prince v. luaTis (1874), 29 L. T. 836). 

(n) Doe d. Bailey y, Foster (1816), 3 C. B. 216, 225. 

(o) Doe d. Brooks v. Fairclouyh (1617), 6 M. A S. 40 (whore notice to give up 
poss^ion to “ the rector and churchwardens for tho time being was insufficient, 
these persons not being a oorpuration). 

(p) See Goode ▼. HamUs 0838), 4 M. A W. 198, per Fakkk, Ih. at n. 201 : 
“ Such a notice only can be g»Jod as, ou a reasonable construction of it, denotes 
an intention to give up the premises at the lawful time.’* 

{q) But where the tenant simply gave notice of his desire to quit and 
the landlord as to the time of quitting, and the landlord hy his reply fixerl the 
time, this cured any insufficiency in the notice {General Aseuranre Co, v 
Worsky (1896), 72 L. T. 368). 

H.L,— xvm, W 
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party who disputes its sufficiency (r). But the appropriate general 
words are “ at the end of the year of the tenancy which will expire 
next after the end of one half-year from the date of the service of 
this notice ’* (s) ; and it is usual, after first mentioning the day 
which is believed to be the anniversary of the commencement of 
the tenancy, to add these general words in the alternative, so that 
an error as to the specific day may not invalidate the notice (t). 

915. If possible, a notice to quit will be construed so as to make 
it effectual, and inaccuracies, obviously opposed to the intention 
of the party giving it, will be corrected (u). Thus a notice which 
is expressed to be for the end of the “ present ** or “ current ” 
year will be effectual for the following year if this is clearly the 
intention (a) ; where, for instance, the current year ends only two 
days after service of the notice (h). But a notice, which is not long 
enough to determine the tenancy at the end of the current year, is 
not merely on that ground treated as a notice for the end of the 
following year (c). This will only be done if necessary to effectuate 
the obvious intention (d). A notice to quit given after the deter- 
mination of a term of years is not necessarily a recognition of an 
existing tenancy (<*). 

916. A notice to quit must be clear and certain in its terms (/). 
It is bad if it is expressed so as to take effect on a contingency ; such 
as a notice to quit given by the landlord if a breach of covenant 
shall be committed (/;), or by the tenant when be can get another 
situation (/<); or if it is doubtful whether the tenancy is to be 
determined by notice or by surrender (/). But if a definite notice 
to quit is given, it is not invalidated by the addition of words 


(r) J)ae d. Oorti y. Timothy (1847), 2 Car. & Kir. 361. 

(•; Doe d. Phillips y. Duller (1797), 2 Esp. 689. 

(<) 2)»h» d. JHf/hy y. (1811), 3 Comp, 116, 117 ; Milh y. O off {IS lb) ^ 14 
M. & W. 72, 76; Silrhoiham v. IloJlamjl, [1896] 1 Q. B. 378. 389, C. A. 
See Ashtnwn (Lt>rd) v. Larke (1872), 6 1. R. C. L. 270 ; and coTn|)ar© Fcryuion 
y. Daly (1873), 8 1. R. C. L. 216 (both on tho Landlord and Tenant (Ireiaiid) 
Act, 1870 (33 & 34 Viet. c. 46), s. 68). Similarly the notice may state two 
specific days in the altcniatiTe, provided it is in fact served hulf a year before 
the anniversary of the commencement of the tenancy {Doe d. Maithewson y. 
Wnyhtfnan (1801), 4 Eap. 6). 

(ii) Doe (1. Drdfi/rd {Duke) v, Kiyhtley (179G), 7 Term Rep. 63 (where a notice 
given at Michaelmas, 1796, to quit at liady Day, 1795, was held good for Lady 
Day, 1796), 

(a) Doe d. B'/l/iamf v. Smith (1836), 5 Ad. & El. 360. 

(/») Doe d. Huutinytmvcr {Lord) y. CulUford (1824), 4 Dow. ft Ry. (k, b.) 248, 
IUtlst, J., at p. 249; "It is quite suflicient ii the tenant lUiderstood 
what is meant." 

(r) Doe d. Itifhmond Corporation y, Morplutt (1846), 7 Q.B, 877 ; Mills v. Q<ff, 

{d) Bride T, Dyer, [1900] 1 Q, B. 23. disapproving of tho adverse criticism of 
Doe d. Huniingtoxetf {Cord) y, Culli/ord, suprOf in d. Richmond Corporation 
V. Mtophettf supra, 

(e) Ike d. QoiUell v. Jnglis (1810;, 3 Taunt. 54 ; see Doe d. YTtfcoc^eon ▼. 
lynch (1771). 2 Chit 683. 

if) Aheam v. Dellman, Sotgwick y, Ahearn (1879), 4 Ex. D. 201, 205, C. A. 

{jf) MusktU V. Hill (1839), 6 Bing, (». c.) 694, 711. A notice to quit served 
during the pendency of ejectment for non-payment of rent is in raect con- 
ditional and is hnAUiaU v. Flanagan (1877), 11 1. E. C. L. 470). 

(h) Farramce ▼. Elkingkm (1811), 2 Vsanp, 891* 

(4 Omdmer v. Ingram (1889), 61 L. T. 729. 
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requiring, in a notice by the landlord, an increase {k), or, in a notice 
by the tenant, a diminution, of rent, it the tenant stays on (1). A. 
notice so expressed operates as a notice to quit, with an offer to 
grant or to take a new tenancy as the case may be (m). 

(iv.) Iversons to give and receive XvH e. 

917. The notice to quit may be given either hy the landlord or 
the tenant (71). For this purpose the landlord is the person in 
whom the legal reversion is vested, or the person whom the tenant 
is bound to recognise as his landlord by osto))pel (u). The notice 
when once given enures for the benefit of the successors in title of 
the landlord or tenant giving it( p). Similarly the notice must be 
given to the tenant or the reversioner. A notice cannot bo given by 
a landlord to a sub-tenant of part of the premises so as to determine 
the sub-tenancy, even though tlie intermediate tenant has given up 
possession of tlie remainder of the promises (q). But where no sub- 
letting has taken place, a person who succeeds the tenant in the 
occupation of the premises will be presumed to be his assign, and 
notice may be given to him (7*). 

918. The notice may be given by the agent of either party, 
provided he is duly authorised for that purpose at the time of 
giving it. If he is not so authorised, a subsequent ratification of 
the notice will not make it cfTuctual M, since the notice must be 
one which is, in fact, binding on the landlord when it is served (0, 

(A*) Aheum v. Titlhmnf Sedgwivk v. Ahmrn (1879), 4 Kx. 1). 201,200, 0. A. A 
notice to quit stuting that in default tlio landlord will n quire payinoiitof douhlo 
value is good [IhH'li, Midihem v. Jmkson (1779), 1 Doug. (X. u.) 17d ; l^ed, 
Li/strry. OvlUwin (1841), 2 Q. B. J-Ui, H*!). 

(/) Uury V. Thowjmn^ [189o] I Q,. B. 090, C. A. 

\m) Ahrarn v. BeJlman^ tiidgwick v. Ahearn, enjfra. If the tenant stajs on, 
he njust ^lay tho iiK n aswl rent {Iloheria v. Uagward (1828), 0 (?. & P. 432). 

(n) It IS inconsistent with a tennney from year to year that tho landlord 
should bind hiinst-lf not to give notice to quit (l)ue d. II anicr v. Browne (1807), 
8 Kast, 165, 107). 

M Doe d. Green v. ifa^er (1818), 8 Taunt. 241 ; eeo Burton v, Du'ken$on[\Hiil), 
17 L. T. 204 ; and see p. 330, ante. When the landlord has granted a lease for a 
term by deed to a third party he ceases to bo entitled to the reversion on the 
yearly tenancy, ami cannot give a notice to quit to the yearly tenant ( WtmUl^ 
Brevery Co. v. Hut ford (1903), 90 L. T. 89). 'Whore the tenaney was in 
existence at tho time of a mortgage it was formerly necessary that the notice 
should be given by tho mortgagee (see MUee v. Murjthy (1871). 6 1. K. 0. L. 382), 
unless tho mortgagor had been constituted his agent to give tho notice (iStac- 
poott V. far ktnat^n (1874), 8 1. K. 0. L. 601). Perhaps the mortgagor while in 
pftssession can now give the notice by virtue of the Judicature Act, 1873 (36 & 
37 Viet c. GO), H. 26 ( 6 ). As to Uie rights of a mortgagor while in possMsion, 
see title Mom o age. 

(p) Di>e d. Bgrermnd [Earl) v. Forwood (1842), 3 Q. B> 627. 

( 9 ) Plenanhi d. Dayton v. ifenattu (1811), 14 £a^t, 2.34. 

(r) />.€ d. Aftnria v. IVdliama (1826), 6 B. & 0. 41. Notice may be givw to ft 
widow of a deceased tenant from year to year, unless some other fiorsou is then 
his porsotial represc^ntativc [Bm d. Mearay. Fei rot [IhiiO), 4 C. P. 230 ; Bwemy 
V. tiwemy (1870), 10 1. H. C. L. 376). 

(•) D»e a. Mann v. IValtert (1K30), 10 B. & 0. 026 ; d. Lyder v. OMudn 
(1841), 2 a B. 143 ; and see title Aoexcy, Vol. I., p. 177. A notice given hr 
an a^nt of at. agent is not effnctual without the recognition of the pnneipfti 
(Doe *!. Bf^odu v. Hobineon (1837). 3 Bing. (n. c.) 677). 

(I) See Jemu t. PAtppf (1^). L. B. 8 a B. 607, 673. 
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Moreover, the tenant must liave reason to believe that it is thus 
binding, so that he may safely act on it(«)i it is given by an 
agent having only a special authority, the fact of his agency must 
appear on the face of the notice; but this is not necessary if the 
agent has been held out as having a general authority (r). An agent 
who is entrusted with the management of an estate, and who has 
authority to let and to receive rents, has a general authority in 
respect of the tenancies, and can give notice to quit (a). 

919. Whore the demise is by joint tenants, one may give notice 
on behalf of all (/>), but this doctrine is confined to a common law 
notice to quit. Wliere a lease is determinable under a proviso 
which alloNNS either party to determine it on notice, the notice 
must either be given by all, or the one who gives it must have at 
the time the authority of the others to do so (c). 

(v.) fS'irnVf of Notice, 

920. The notice to quit need not be served personally upon the 
tenant (r/). It may be served upon his agent (c), and when so 


(ii) F)oet\. Maun v. H (t.sJK)), 10 IV & C. ()2 G; Doe d. Lyater v. Ooldwin 
(1811), 2 (1. JJ. MIt ; Jouva V. (KHGS). L. II. 3 Q. IV 507, 673. 

(v) Junta V. anprUf at 572 ; but see Stuvnoole v. Parhinaon (1874), 

8 I. U. 0. Ii. 501. 

(rt) Doe (1. Manvvn (Purl) v. (1S37), 2 Muod. & U. 56; Erne (Earl) v. 

Armatrong (1872), 0 1. U. 1j. 270. A rocoivor appointed by the court is such 
All agent ( II ‘ilHnaon v. ( oUry ( 1 771 ), 5 Burr. 201)1 ; Doe d. Maraack v. Head (1810), 
12 Kost, 57) ; and the steward of a corporation may be a general agent for this 
purpose, though not appointed under seal (Hoe d. Hocheaier (Dean and Chapter) 
V. /‘urrenHOO), 2 Camp. 90; Dot d. Birmingham Canal Co, v. Bold (1847), 11 
ii. IV 127). A cedui gue trust who did not create the tenancy cannot give notice 
unless he has been byld out as the agent of the trustees (Eaaton y. Penney (1892), 
07 L. T. 290), as, fur instance, where he has boon permitted to have the manage- 
ment of the trust estate (donee v. Phipps^ aupra), 

(h) Doe d. Aalin v. Sunmersett (1830), 1 B. & Ad. 135; Doe d. Kinderaley v. 
Ifughea (1810), 7 M. & W. 139, 1 41 ; Ai/ord y, Vivkery (1842), Car. & M. 280; 
compare /^of d. Whayman y, Chaplin (1810), 3 Taunt. 120 (where it was held 
that three out of four joint tenants who gave the notice could recover three 
fourth mrts). It is not, perha|w, finally settled that it is unnecessary to prove 
the authority of the other joint tenants; though, if the authority of all is 
n^quired, it may be sutlicient if they recognise the notice after it has been given 
(Uoodtitle d. King v. llWword (1820), 3 B. & Aid. 689; e/OQ Doed, JoBiffey, 
tiy bourn (li98), 2 Ksp. 677); but this is opposed to the coses cited in note (s), 
p. 451, an<<!. where joint tenants are under an agreement to quit on payment 
of an equivalent for the crop, tender to one is sufficient (Loddigea v. Lister 
(1860), 1 Ij.T. 548). ^ 

(r) H*ghi d. i ishtr v. Cuthell (1804), 5 East, 491 (proviso for determining 
lease at end of fourteen years on six mouths* notice in writing by landlord or 
tenant or their respective heirs and execut«>r8 under his or their respective 
hands ; notice signed by two out of three of lessor’s executors held insufficient) ; 
Heliolaa Indenture <f Lease, Uutnphrey v. Stenbury, [1909] 1 Ch. 244 (proviso 
enabling “the leasees” to determine lease by 00806 in writing requires 
j^uature by or under authority of both) ; see Quartermains v. (18 n9), 5 
T. L. R. 223, C. A. In the case of partners, authority may be presumed ( Doe d 
pM y. IMnm (1828), 2 Man. 4 By. (k. b.)433) ; and generally aa to the 
impued authority of partners, see title Partnersqip. 

(<f) A memorandum of service should be indorsed on a duplicate of the notice 
at tbe time when the notice is served. The duplicate will then be primary 
^idenoe (Doe d. PatteahaU v. Tur/erd (1882), 3 B. * Ad. 890 ; Doe d. EUming y 
Bnmim (1846), 7 0. B. 88 ; StafyUon v. Clough (1853), 2 E. & B. 933). 

(f) See Dg$d, Hieir v. Ongloy (1860), 10 0. B. 25 In the case of a oorporation 
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served it is unnecessary to prove that it actually came to his 
knowledge ; it is suflScient if the fact of the agency is established (/). 
The servant of the tenant at his dwelling-house, whether this is 
on or ofiE the demised premises, is his implied agent to receive a 
notice to quit, though the tenant can give evidence to rebut the 
implication (/). Apart from any question of agency, the fact that 
the notice has been delivered to the wife(f;) or servant (/() of the 
tenant raises a strong presumption that it has reached him, 
especially if an explanation of the notice was given when it was 
delivered (?) ; and the presumption can only he rebutted by proof 
that the notice did not come to the knowledge of the tenant at 
all (/:). 

A notice left at a tenant's house, but not served on anyone 
personally, is efTectual if it can be proved that it actually came to 
his hands in time to give him notice of the proper length (/). 

It is not necessary that the notice should he directed to the 
tenant : it is sufficient if it can be proved, either by direct evidence or 
hy his own admissions (w), that it was delivered to him in proper 
time(w). But if the tenant has disappeared, service becomes 
impossible unless the lease makes special provision for such a case, 
as by authorising service of the notice on the premises or at the 
lessee’s last known addieBs(r>). Where the j remises are held by 
two tenants jointly, the service of notice on one who lives on tlie 
premises is evidence that it reached the other who lives else- 
where (p), and apparently, even without such evidence, it is effectual 
as to both iq). 

921. A notice given by the tenant can be served on the landlord 
or his agent (r). If sent by post it is sufficient if it is delivered 


service should be on an officer (Doe d. Carlisle (Earl) v. IVooiiman (1807), 8 
Bast. 228). 

(/) Tanham v. NivhoUon (1872), L. R. 5 II. L. 561. 560; d. (JrijffU/ie 

v. Marsh (1791), 4 Terra Itop. 464 ; Lomlm School BnarJ v. I‘dfrs (1IS»2), IS 
T. L. B. 509; and title Aukncy, Yol. I., p. 215. Coiiscqiieutly it iimnutfTiul 
that the notice came to the knowledge of the tenant t<K) late to ullnw for a pnjjHT 
length of service on him personally (Hoc d. Neville v. (1820). M«>od. & M, 

10); confra, if the notice was addressed to the wrong perfon (Hoc d, Exeter 
Corporation v. Mitchell (1887), 1 Jor. 795). As to a provision for seivico of 
the notice at the usual place of abode of the tenant, see LuHy v. Kenmthj (1871), 
I> R. 5 H. L. 134. 

(p) Roe A, Blair r. Street {im), 2 Ad. & El. 329; Smith v. (1840), 9 
D»)wL 202. 

(5) Jottes d. QriffUks v. Marsht suiera. See also title AoRicciTVitE, Yol. I., 
p. 241. 

^t) Bee Doe d. Btiross v. Luras (1804), 5 Bsp. 153. 

«) Tanham v. Nicholmt, mjn-a. 

*f) Alford V. Vichry (1842). Car, & M, 280 (notice put under door of house). 

V) Doe d. Simpson v. ILdl (1843), 5 Man. & 0. 795. 

In) Doe d. Matihewson v. Wriyhtman (1801), 4 Esp. r 

(o) Compare Seaward v. Drew (1898), 67 L. J. (Q. a.) 322. If tho notice 
is to be served on the lessee or his assigns, servire on a mortgagee by sub- 
demise is ineffectual (Hoyg v. Brooks (1885). 15 Q. B. D. 256, C. A.). 

(p) Doe d. Bradford (Lord) ?, Watkins (1806), 7 Eaat, 551, 

\a\ Doe d. Maearlnsy (Aorct) v. Crick (1^5), 5 Esp. 196. 

\r) The agent must be authorised to receive a notice to quit either speciallr 
or oy the course of his employment, as where he has the general mana^meut 
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Biot. 1 daring the last day on which service can be made, though^ after 
Tenancy business hours («). If the posting is proved, the notice will be 
from Year presumed to have l)een delivered in due course of post (t), and the 
to Tear, time of delivery will be the time of service (a)- 


Waiver or 
withdrawal. 


Effect of 
withdrawal 
bjr coDttut. 


What acts 
aniiiuiit to 
waiver. 


(vi.) Waiter of Nctke, 

922. A notice to quit may be withdrawn or abandoned during 
itfl currency ; or it may be waived, either expressly or by implica- 
tion, after it has expired; but no withdrawal, abandonment, or 
waiver is efTectual without the consent of the party to whom the 
notice is given {h). 

It has been held that a withdrawal of the notice by consent 
during its currency does not nullify the notice, but operates as 
evidence of an agreement for a new tenancy to take effect on the 
determination of the old one(c). After the notice has expired, a 
waiver of it can only operate by creating a new tenancy, since the 
old tenancy is already at an end (d). 

923. Questions of waiver usually arise when some act is done 
by the landlord after the expiration of the notice, which either 
neccssui ily or primd fade imports the recognition of an existing 
tenancy. A distress levied for rent accrued due since the expiration 
of tlio notice is of the former nature, and, if acquiesced in by the 
tenant, necessarily operates as a waiver of the notice («). But in 
other cases the yrliud fade effect of the act may be avoided by 
showing that it was done with some other intention; and when 
such evidence is offered it must be determined, as a question of 
fact, whether the act was intended to operate as a waiver (/). A 
mere demand of rent accrued due after the expiration of the notice, 
not followed by a promise to pay by the tenant, cannot operate as a 


of the estate. It is not sufficiout that he collocts the rents [PearBe v. Boulter 
(l(iC0).2F. 13a). 

ftf) Papillon V. Brunion (1860). 5 H. & N. 518, 522. 

(f) Gresham llonst Ksiale t\\ v. Boasa Grande Quid Mining Co.^ [1870] W. N. 

no. 

(o) ft. T. SlawsUme {Inhalntants) (1852), 18 Q. B. 388; B, v. Richmond 
(Becordrr) (1858), K. B. & E. 253, 

(6) Blifth V. Barnett (1853), 13 0. B. 178; Tayleur v. Wildin (1868), L. B. 3 
Exch. 303, 305. ^ ^ 

(c) Tayleur v. Wildin, eupra; see Fance v. Vance (1871). 5 I. E. 0. L. 363. 
Hence a guarantor of rent under the old tenancy is not liable for rent under 


-fW--- , — —— W. M.W ,KUiMC.MI.VA warn 

iittributed to the vanation m the position of the parties effected by the 
withdrawal of the notice. See also title Guabaktee, VoL XY., pp. 481, 546 et mo. 
(d) Jnchiquin U^erd) v. Lyon, tupra, 

{•) Zouch d. W ard y, Willingale ^1790), 1 Bl. 311. Until a new tenancy 
is created, the landlord is not entiuod to distrain (Jenner v. CUyg (1832), 1 Mo<^ 
4b B. 213 ; v. Vickery (1842). Car. ft M. 280) ; but submitting to a distress 

is an acknowledgment of a tenancy {Ponton y, Jonee (1813), 3 Gbimp. 372). 
After judgment in ejectment a distress may be evidence of a tenanev, but 
it IS no ground for setting aside the judgment {Doe d. Uolmee v. Darby ^1818), 
• Taunt. 638). 

(/) Doe d. Cheny ▼. BaHen (1775), 1 Oowp. 243. 
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waiver for want of the tenant’s consent (i^). But payment and 
acceptance of rent so accrued due (70 requires the concurrence 
of both parties, and operates as a waiver (t), unless otherwise 
explained (A). So, also, does a second notice to quit given after the 
expiration of the first, since it implies that the tenant may lawfully 
continue in possession until the expiration of the second notice (1), 
unless the circumstances show that this was not the landlord’s 
intention ; where, for instance, the notice is given as a preliminary 
to recovering double value (m), or where the landlord is at the same 
time proceeding for recovery of possession (n). A mere holding 
over by the tenant after the expiration of the notice does not by 
itself operate as a waiver of the notice, whether the notice was 
given by himself (o) or by the landlord (p). It is a question of fact 
whether the tenant intended to avail himself of the notice to quit, 
or whether the circumstances of tlie holding over amounted to a 
waiver of the notice (q). An agreement by the landlord to suspend 
the exercise of his rights under a notice to quit — for example, 
where he promises that the tenant shall not be turned out until 
the premises are sold — is not a waiver of the notice, and the land- 
lord retains all his rights under it, subject only to the agreement(a). 

(vii.) Dispcjmng with Notice. 

924. Where rent accruing under a yearly tenancy has not been 
paid for a long time, this will raise a presumption that the tenancy 
has been determined (h). If at the end of a year the landlord 
accepts a new tenant, he dispenses with notice to quit by the old 
tenant (c). But this is because there is a surrender by operation 
of law, and the imiiiediato change of possession is an essential 


(g) Bhith V. Dennett (1853), 13 0 B. 178. Authorizinj? tho tenant to pay nn 
annuity charged on tho iircinisos w not a rcrojriiition of his tenancy, so as to 
constitute a waiver {Doe a. Both v. Scott (1827), G h. J. (o. 8.) (k. w.) 1 10). 

Ih) Though only for a sinplo day {Keith, Prowee itk Co, v. SuHonal Tclephoyte 
Co., [1894] 2 Ch. i 17). But where rent has l>oeri paid quarterly, the Rubwvpient 
payment of a year’s rent in one sum is not necessarily a waiver {London Scho(tl 

Board v. Peters h. It- 509). . „ -i mn tin. 

(i) Qoodright d. Charter v. Cordweot (1795), 7 Term Ren. 219. Whore the 
rent is received hy an agent, there is no waiver unlcsH no is authorisod to 
receive it notwithstanding the notice (/>«? d. Anh v. (falrert (1810), 2 Camp. 


887). 

{k) E.g., where it is accepted in lieu of double rent or double value {Doe d. 
deny v. ButUn (1775), 1 Cowp. 213); see p. 554. post. A receipt for rent, 
stipulating that it shall not o|)erate as a waiver, does not require an agreement 
stamp {Doe d. Whehk v. Fuller (1835). Tyr. & Or. 17). 

(1) See Doe d. Brierly v. Palmer (1812). IG East, 53, 66. 

{m) Doe d. Dighy v. Steel (1811), 3 Camp. 115, 117; oom^^nTB Meseenger v. 
Armstrong (1785). i Term Rep. 53. 

(n) Doe d. IVilliame v. Humphreys (1802), 2 East, 237. 

(c) Gray v. Bompaa (18G2), 11 0. B. (>’. 8.) 520. ia 

(р) Jennery. Chgg {m2). 1 Moo3. & li. 213; Cusack v. (1886), 18 

L. R. It. 494, affirmed (1887), 20 L. B. Ir. 56, C. A. 

(o) i/rmM V, (183G), 4 Ad. & J'J. 832, 836. o* , 

(a) ir hUearre d. Boult v. Symonds (1808), 10 East, 13; see Loudon Bthooi 

B -ard V. PeUrs (1902), 18 T. L. B. 609. 
iO) Stagei r. Wyatt (1838), 2 Jur. 892. 

(с) Sparrow v. Hawim (1796), 2 Esp. 606. 
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sbot. 1 element (d). There cannot be a surrender in fiUuro (e), hence the 
TenancF landlord's mere acquiescence in a short notice, whether by parol 
from Year or in writing, does not make the notice binding; though if the 
^ Year, tenant quits in accordance with the notice, he is not liable for 
subsequent rent(/). 


Tenancy for 
yean. 


tueiit uf term. 


Effect of the 
luttiruineot. 


Sect. 8. — 2Vrm of Years, 

925. A tenancy for a term of years arises by express contract, 
and it is essential to the contract that the commencement and 
duration of the term should be so defined as either to be certain in 
the first in stance (//), or to be capable of being afterwards ascertained 
with certainty (h). But the commencement of the term is only 
important as an element in measuring its duration (i). It mny 
commence either immediately, or from a past or future date O'); 
and although it is expressed to commence from a past day, yet the 
actual interest of the lessee commences only on the execution of 
the deed (A:), and bis liability is limited accordingly; thus he is 
not liable under the covenant to repair for matters arising before 
the date of execution (f). But under a proviso for determining the 
lease at the end of seven or fourteen years, these periods are 
reckoned from the commencement of the term (m). 


926. It is the office of the habendum in a deed to limit the 
estate granted, and hence in a lease by deed the habendum 
should slate Bjiccificiilly both the commencement and duration of 
the term (7?), Where the term is expressed to commence “ from 
a specifical day, this day is in strictness not included in the term, 
atid the t(M ni, therefore, lasts during the whole anniversary of the day 
which it ho ginB(o); while if it commences “ on a specified 

(jj V. IludUstoue (1825). 4 B. C 922; Bmcll v. Landahery 

7 U. IJ. G:JS ; ^oo J)o€ d. lInddUsfon v. Johnsfon (1826), M'Cle. & Yo. 141 • 

p. 661. 

(e) i\. Mart ('ll v, Milward 0838), 3 1^1. & W. 32.S ; p. 648, po8^. 

> Ksp- 266; compare Brown t. Burtinohaw 

(KS2(i), I iJow. A* Ky. (ic, B.) 603. 

in) v. Swdh (1564), I’lowd. 260. 272; Amm, (1674). 1 Mod. Eep. 180 

(iPHsoiimdo lOlJi (V tober, liabcinlum from 20th November, without mentiWnff 
thoyom.voui for unmtiUiitT) ; eoe Kirslnj v. PurJ: [1112), 2 Vem. 684 A 
lease w good for n term Bi>ocifie(l though it is also grunted for a further indednite 
icrmUln^nne v. Maimfowe (1828), 3 C. A P. ;U)2). For forms of lease see 
BucvcIopaHiia of lorins and Precedents, Vol. VII., ]>j). 109 et sea. 

[h) ii<MHlrif}ht d. fiiill V. iliehardsim (1780), 3 Term Pep. 462, 463. The word 
*• term in a vv\ cimnt means the term which the lessor purports to sraiit (Evans 
T. lai/y/mn (ip), 4 B. A C. 261). As to the grant hv mistake Wn shorter 
term than that agreed on, st e M'l/df v. Ashl^^f (1838), 2 Jar. 079 

fi) See M'v/mrd v. Tuck (1799;, I P,os. A f*. 458, 4t>4. 

(.j) Compare p. 459, post. 

10^. 4^V. 6!)“"*"" ^ = *** ’• 

(i) Shaw V. A'ly (1847). 1 Bxcli. 412. 

(«) Bird V. Baker (IS.W). I E. & E. 12. 

(n) Burkler't Cau (1597), 2 Co. Bep. 55 a; BurU-n y. Barcbiv (16311 7 Binv 
745. 767 ; Doe d. Timfnie y SleeU 0843), 4 a B. 607 ; 8^* Ut\; Detos IS® 
pTOEu IXSTKVMENTS, Vol. X., p. 473. The limi!ation in the liabeudwn may. 

(S'""' 
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day, the day is included (jj). But the deed must be interpreted Swcrr. 8. 
BO as to give effect to the substantial rights of the parties, and Term of 
for practical purposes this distinction can usually be neglected {q). Years. 

If in a lease by deed the term is expressed to commence 
** from henceforth,*' or “ from the making hereof ’* (r), or if no date 
is specified (»), it commences from the time wlien the deed lakes 
effect, that is, from delivery. If it is expressed to commence from 
the date of the deed, this date is by reference inserted in the 
habendum, and the term commences on the following day(8); 
but if in such case the deed is not dated, or if it hears an 
impossible date, the terra commences from delivery (/). Whore thn 
tenant enters under an agreement not under seal, which does not 
specify the commencement of the term, this will usually commence 
from entry (a), but parol evidence is admissible to show when 
the instrument was intended to take effect ([>). 

927. It is sufficient if the commencement of the term is 
ascertained witli certainty at the time when the lease is to take 
effect in possession (c) ; henco the term may be made to commence 
after the failure of specified lives (d), or upon the occiirreneo of 

a future contingent event (c). W^hore it is to take effect after Commcnce- 
the expiration of a previous term, and the previous term is "‘cntm 
surrendered or forfeited, the lease takes effect on the surrender of previoJa 
or forfeiture (/), and if the previous lease has already determined, term, 
or if it is void or non-existent, the new lease takes effect 
at once(p'). 

928. The duration of the term must be either fixed by Duration of 
specifying the number of years in the first instance, or 

so defined by reference to some then existing or subsoqucnt 


Co. liitt. 46 b; Clayton’s (1585), 5 Co. Pop. 1 a. 

(7) Sidfhotham y. Holland, [1605] 1 Q. B. yTK, C. A, ; boo Vwfh v. AwZ# 
(Duke) (1777), 2 Cowp. 714. 717, 725 ; Ih,t d. Cox v. Cay (1809), 10 EaKt. 427 ; 
Wilkinson y. Gaston (1846), 9 Q, D. 137, H4. 145. 

(r) Co, Litt. 46 b; ClayUn’s Caf-e, supra; Lieimlyn y, (1610), Cro. 

Jac. 268; SUrU v. MaH (1826), 4 13. & C. 272. 278. 

(#) Co. Tatt. 46 b. 

It) Ibid.; StyUs v. Wardh (1825), 4 B. & C. 908, 911. 

(а) Coe d. ComvfoU v. (1851), 11 C. B. 675; comparo Bandill v. 

Franklin (1875), L. B. 10 C. P. 377. 

(б) Davis V. Jones (18.Mi), 17 C. B. 625. 

(c) Co. Litt. 45 b; Shop. Touch. (e<l. PrcBton), 272; IJath's [Itishoji) Caas 
(1606), 6 Co. Bep. 34 b. 

U) Ooodright a. liall y, Richardson (1789), 3 Term Bcp. 462, 463. 

(e) Rath’s {Ruhoii) Case, supra ; Oo. latt. 46 b. Wbf’ro a inort;.^agor in 
possession was, on default, to become tenant at a rent, it vas held that the 
mortgagee was not entitled to distrain after default unlens be hud given notice 
to the luortgngor of his intention to treat him ns tenant {Clowes v. Hughes M870), 
L. B. 5 £xch. 160) ; but sneb a case could not now arise (see p. 336, ante), 

(/) Co. Litt. 46 b; Wrottesley v. Adame (1560), liycr, 177 b; Chrdinyton’s 
(Rertor) Case (1598), 1 Co. Bep. 148 b, 154 b ; contra, if the stM-ond lease is to 

> .1 . i. 1.. i » 


leases A and B. it will begin os to each part on the determination of the lease 
of that part {Windhann’s (J.) Case (1689), 6 Co, Bep. 7 a). 

(g) mier T. Manwanng (1636), Cro. Oar. 397, 399. 
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Bam. 8, 
Term of 
Tears. 


Term definite 
by reference 
to determin- 
ing eyent. 


eironmstanea tbat the exact length can be fixed with certain^ 
afterwards (A). The term may be for any length of time, howevM 
great, and in building leases terms of ninety-nine years or niM 
hundred and mnety-nme years are frequently granted R„f 
there must be a definite limit; there oarmot be a lease in 
perpetuity (j), except by virtue of statute (ft). An instrument 
purporting to create a perpetual lease at a rent would operate, if at 
all, as a conveyance in fee simple subject to a perpetual rentcharce 
or as an agreement to convey such an estate (Q. ’ 

_ It is sufficient, however, if the maximum duration of the term 
is fixed. Provided this is done, the lease may be subject to deter- 
mination within the period, either directly by a provision that it 
shall determine on a given event— for instance, upon the death of 
a specified person, or indirectly by a provision that it shall continue 
only daring the continuation of a specified state of affairs— for 
instance, during a specified life or lives (m), or while the lessee 
remains in the lessor’s service (»), or continues to occupy the 
premises (o). An under-tenancy at a weekly rent, with a provision 
that the rent shall not be raised during the head term, gives the 
under-tenant a right to hold till the end of that term(p). 


Time of 929. A lease for a term requires no notice to quit at the end 

quitting. tljo whether the term expires by effluxion of time(q), or on 

the happening of an event on which it is expressed to determine (a). 


(A) it may be fixed (1) by reference to a certainty, for the same 
term as in another specified lease ; or (2) by matter ex post facto, as where the 
ttiria is to be from a fixed cummenoement for so many yours as A. shall name, 
but this mu.st he dono in the life of the lessor (/fufVs Uiishop) Cbtie (160o), 
6 Co. llep. 34 b, 35 a, b ; Co. litt. 45 b ; Shep. Touch, (ed. Frestoii), 274. If to 
a certain term the lease purports to add a term which is uncertain, it is valid 
only as to the certain term {Say v. Smith (1564), Plowd. 269, 271; Q Wynne y. 
AMiiinstone (1828), 3 C. & P. 302). 

(i) See 55 Sol. Jo. 420, 

Ij) Dot d. lliherUon v. Qardiner (1852), 12 C. B. 319, 333 ; Sevenoaki, Maid- 
etoNf, and Tunbridge Hail. Co. v. London, Chatham, and Dover Rail, Co. (1879), 
11 Oh. 1). 625, 635. But a lease may contain a covenant for perpetual renewal 
{IMlwk V. hooih (1875), 9 I. K. Eq. 229) ; see p. 463, poet 

(jfc) Svvenoake, MuUhtonr, and Tunbridge Rad. Co, v. London, Chatham, and 
Dover Rail. Co., eujtra ; MancheeUr Ship Canal Co. v. Manchester Racecourse Co., 
[19001 2 Ch. 352, per Fahwell. J., at p. 360, affirmed. 11901] 2 Ch. 37, C. A. 

(/) It would, perhaps, operate as a conveyance subject to a rentcharge if 
made by deed in favour of the lessee and his heirs [Doe d. Robertson v. Qardiner, 
mtpra) ; otherwise it mighto))erateas an agroeiiient for a conveyance (see p. 460, 
jtost) ; OP, if not, a tenancy from year to year would arise on payment of rent 
Uhe d. Robertson v. Qardiner, sujmt; compare Re Coleman's Estate, [1907] 1 
1. H. 488). 

(tn) Hughes and Crowther's Ouse (1610), 13 Co. Rep. 66; d. Phwden v. 

Cartwright (1757), 1 Burr. 282 ; Co. Litt. 225 a ; Shep. Touch, (ed. Preston), 
274; see Truepenny's Case (1589), cited Cro. Eliz. 270 (reporU^d sub nom, 
Mdwin V. Cooke, Moore (k. B.), 239); Danul v. Waddington (1615), Cro. Jac. 
377 ; compare Nesham v. Selby (1872), L. R. 13 Eq. 191. 

(w) Wren ford v. Gyles (1698), Cro. Eliz. 643 (where, however, it was held that 
the lease did not determine by the lessor's death). 

(o) Doe d. Lockwood v. Clanx (1807), 8 East, 185 ; see Poe d. Shaw y. Steward 
(1834), 1 Ad. & El. 300 (condition for occupation in a will). 

(p) Acfetme r. Cairns (1901), 85 L. T. 10, C. A. ; see p.4G0, post. 

S) CM r, Stokes (1807), 8 East, 358. 

[a) Right d. Flcfwer y. Darby (1786), 1 Term Rep. 159, 162. A lease by s 
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But the lessee is not justified in quitting before the end of the term bbct. s. 
because the lessor has failed in the performance of a stipulation on Term of 
his part, such as a covenant to repair (6). Tears. 


The lease may provide for different parts of the premises to be 
delivered up at different times (c), or it may enable the lessor to 
resume possession of the premises, or part of them, for building 
or other purposes, on a specified notice (^). 

Sect. 4. — Lea.u for Life or Lives. 

930. A lease may be granted for the life of the lessee or the life Nature of 
or lives of any other person or persons. In the latter case the 
lessee has an estate pur autre vie (e), and in both cases the lessee for ufe. 
has a freehold estate (/); consequently it is subject to the rule 
that a freehold estate cannot be created to arise in futnro unless it 
has some preceding freehold estate to support it (fj). 

A term of years, on the other hand, is not subject to this rule 
and can be granted so as to commence from a future date(/0. 


partner to a firm of which he ia a member dotormines on the dissolution of the 
partnership (/>oc d. inn/Ziman v. (iSlfi), 1 Stark. 181; 7)oe d. Volnmjhi v. 
/y/McA:(1838), 8 C. & P. 4C4) ; and see title Partnership. 

(b) hurjtlice v. Farnsworth (1844), 7 Man. & O. 676. 

(c) Doed. Waters v. Houghton (1827), 1 Man. & By. (K. B.) 208, Consoquontly 
ejectment will lie for the part to be delivered up first, l>efr)ro the time for 
delivering up the rest has arrived (ihid,), 

(d) The premises must be bmd fide wanted for the purpose specifiod {Qough r. 
Worcester and Birmingham Canal Co, (1801), 6 Ves. 364; liusmtl v. Coggins 
(1802), 8 Ves. 34). Tho resumption may extend to tho whole of tho promisor 
{Doe d. Wilson {Lady) v. Abel (1S14), 2 k. & S. 641 ; />ocd. Gardner v. Kennard 
(1848), 12 a B. 244 ; LMy v. Kennedy (1871), L. E. 6 U. h. 134). If possosHioii is 
resumed by an assignee of part of the premisos, any liability to nay comj»onRa‘ 
tion will attach to him and not to the lessor {Bath v. BowleH{\OOTi\ !*3 L. T. 801). 

(e) Co. Litt. 41b. The lease may also be for tho lives of the lessee^ and somo 
other person or persons [ibid, ; Wright d. Phwden v. Cartwrigld (1767), 1 Burr, 
282). As to tho statutory right to require production of the cestui gui vie by 
the tenant pur autre vie, see title Beal Property and Chattels Ekal. 

(/) As regards the nature of the estate a contractual lease fer life at a rent 
does not differ from an estate for life created by sottleinont. But in fact the 
lessee for life is a tenant papng rent, and the t^mant for life ur»dor a settlcinont 
is a landlord receiving rent, and it follows from this distinction that Rtutub»ry 
and other powers which are in the nature of powers of ownership are oxcrcisablo 
bv tenants for life under settlements, but not by lessoos for lives; see Settlwl 
Land Act. 1882 (45 A 46 Viet. c. 38). s. 2 (6), 10 (i.J, 68 (1) (iv.), (v.), (yi.) ; 
title Settlements; Challis on Beal Property, 3rd od., 340. As to a lease 
for an indefinite time— while the lessor remains vicar— giving a fi-oehold 
interest, see Brewer v, IIHl (1794), 2 Anst. 413. . , , * r. 

(g) BuckUr^s Case (1697), 2 Co. Eep. 66 a. b; BarwvFs Case (1.^0. ^ 
Bep. 93 b. 94 b; see title Deeds and Other Instruments, Vol. a., p. 4,4. 
note (m). But the lease is good if the deed is deliv^ed after the day fixed for 
its commencement, although it is dated before {Qreenvjwid (^*'20), 

Cro Jac. 663; Freeman d. IVnon v. West (1763), 2 Wils. l6o). Tho rule 
forbidding the creation of a freehold lease to commence in futuro onf^ally 
depended on the consideration that livery of stdsiii was necessary to create the 
estate, and there could not ^ present livery to a future estate (/MrwicAs Owe, 
aupral ; and if the lease is effectual to divest the freehold out of tho l^r, it is 
toM ^use the freehold would then be in abeyance; but fte rule a^te 
aleo to the cieation of freehold eetatee by grant (Chato on Beal Frcqperfy. 
Srd ed., 100— 1(W ; eee title Beal Pbopeett an" CuARSLi Beal. 

Ih) Baruiiek't Oim, nipra. 
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Landlord and Tenant. 


Sjkit.4. 
Lease for 
Life or 
Lires. 


A lease maj also be granted for a term of years determinable ci 
the dmth of a specified person or of the survivor of several persona ■ 
and although the term is so long that it must necessaril? eS 

XnTrteV” 


How lease (or 931. A lease for life or 
life created. nnlesB SO created it is void a 
an a^eement for a lease (It), 
applies to it. Consequently, 

Vfould Older specific performance, the lessee can obtain the grant 
ot an efiectual lease, or, without this bein^ done, the informal lease 
is, for the purpose of any question arising in a court which has 
jurisdiction to order specific performance, equivalent to a lease by 
deed (1). Cases of this kind occur when a landlord lets a house and 
agrees not to raise the rent as long as the tenant pays it regularly (m). 
Provided that the agreement is in writing, it operates as an agree- 
ment to lease for the life of the tenant (»), subject to regular 
payment of rent, and, for most purposes, is equivalent to a formal 
lease by deed for the tenant's life (»). 


lives should be created by deed, and 
■t law (J) ; but in equity it is treated as 
®iid the doctrine of specific performance 
, if it is of such a nature that the con rh 


(i) Siuco a teim of yean, however long, does not carry any freehold interest, 
a Bubsequent vested freehold estate is treated as an estate in possession, and can 
bo created without infringing the rule against the creation of freehold estates 
ift /uiuru ; and this led to a distinction between short and long terms deteimin 
able on life. In a limitation to A. for twenty-one years if ho shall so long live, 
and after his death to B. in fee simple, there is a reasonable possibility that A. 
will survive the twenty -one years; consequently the remainder to B. is 
ctintingent, and there being no preceding estate of freehold to suppoi’t it, it is 
void ill its iuccjition; the limitation attempts to create a freehold in /uturo. 
But if the term is so long that there is no i-easonable proWbility of A. surviving 
it — and for this purpose eighty years is sufficient— the remainder to B. is treated 
as vested. Consequently it takes effect as an immediate freehold in B. and the 
limitation is valid (b'eanic’s Contingent Kemaiuders, 24 ; Challis on Beal 
Troperty, 3rd ed., 129, 130; see Utlo Beal PBorEiixy and Chatixls Beal). 
A lease for years if the lessee so long lives, with remainder over, will be 
runstxued so as to give the residue of the term after the lessor’s death to the 
roinoindorman (IVrit/fit d. JHowden v. Carturight (l7o7), 1 Burr. 282). 

(j) Real I’roporty Act, 1845 (8 & 9 Viet. c. 106), s. 3 ; see Doe d. Warner v. 

(1807), 8 East, 165 ; Do$ee v. Doe d. East India Co, (1859), 1 L. T. 346, 
347, P. 0. In Ireland a freehold interest can be created by note in writing signed 
by the lessor (liaudloi’d and Tenant (Ireland) Act, 1860 (23 & 24 Viet. c. 154), 
s. 4 ; irood V. Davis (1880), 6 L. B. Ir. 60). For form of lease for lives see 
Encyclopipdia of Forms and Precedents, Vol. VII., p. 272. 

m Darker v. TasweU (1858), 2 De G. & J, 559. 

(/) Walsh V. Lonsdale (1882), 21 Ch. I). 9, C. A. ; see p. 367, ante, 

(m) This is so, although the tenancy is primd farie a weekly tenancy (Adams 
V. ObiVwi (1901), 85 Ia. T. 10, C. A.). In holmes v. Diy (1874), 8 I. B. C. L. 236, 
the court was equally divided as to whether a provision for indefinite con- 
tinuance of the tenancy was repugnant to a prin^d facie yearly tenancy and 
therefore void. 

(n) If the lessor has only a leasehold interest, the tenant will be entitled to 

hold for the residue of the term, if he so long lives (Kusd v. H (1879), 11 
Ch. D. 129, 0. A.). ^ ' 

(o) ZimlAer v. A5ra5ams, [1903] 1 K. B. 677, C. A. ; Coleman's Estate, 
[1907] 1 1. R. 488 ; compare Austin v. Ntwham^ [1906] 2 K. B. 167. Foimerly 
a distinction was made for this purpose between executory agreements for a 
lease of which a court of equity would grant specific performance (Broome ?. 
ITaniir (1808), 14 Yes. 166, 409 ; Bs Kmtfs Liuehold Estates, Ea parte East of 
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032« A lease for the life of the lessee should expressly state in 
the habendum that he is to hold daring his life; but a lease for 
life xvithout mentioning the life which is to define its duration will be 
deemed to be for the life of the lessee (p ) ; unless the lessor might 
lawfully grant a lease for bis own life, but not for the life of the 
lessee, and then the lease will be taken to be for the life of the 
lessor iq). Similarly, where the lease is for the lives of others than 
the lessee, the lives must be mentioned in the habendum (r). Such 
leases, and also leases for a term of years determinable on lives, 
frequently contain a covenant for renewal on the dropping of any 
of die lives {«). Upon an assignment of the lease with a covenant 
that the lease is a valid and subsisting lease for the lives mentioned 
in it, there is no implied covenant that all the original lives are still 
in existence (0- 


Sect. 5. — Covenants for Renewal, 

933. A lease may contain a covenant on the part of the lessor (u) 
that he will, at the end of the term, or at some stated period within 

London Rail, Co, (1873), L. R. 16 Eq. 621), and instrumonts which wore intended 
to pass a present interest, but which were void at law because not made by deed 
{Cheshirt Lines Cmmitiee v. Leivis tfe Co. (1880), 60 L. J. (o. B.) 121, 0. A.) ; and 
the former were assisted, but not the latter. In accoidance, however, with the 
doctrine of Parker y. Taewdl (1868), 2 Do G. & J. 669, both executory agree- 
ments, and invalid leases which operate in equity as agreements, are equally 
entitled to the benefit of specific performance (^im6/cr v. Abrahams, [1903] 1 
K. B. 677, a A. ; see Mardell v. CuHis (1899), 43 Sol. Jo. 687). Whore the 
agreement is not ca])able of specific performance, then the tenant, on payment 
of rent, becomes tenant from year to year or for other periodic ])oriod according 
to the computation of the rent; see Doe d. Warner v. Browne (1807), 8 East, 
166 ; p. 440, ante. If the duration of the lease is made dependent on the lessor’s 
power of lotting, the lease is void for uncertainty {Wad v. i7cnn/( 1876), 2 Ex. D, 
30). It has boon held that such an agreement is merely personal, and is not 
binding on a purchaser of the reversion whether with or without notice 
{Roberts V. Tregasku (1878), 38 L. T. 176; setloucerr). 

(p) An estate for a man’s own life is deemca to Im greater than an estate for 
the life of another ; and since the lei»o is to be construed most strongly against 
the grantor, it is the lessee’s life which sets the measure of ihe term (Co. Litt. 
41 b, 42 a; eqq Re Coleman's Estate, [1907] I I. U. 488). In a demise by A. to 
B. for the term of “his” life, the word “his” will usually lie referred to B., 
but it will be referred to A. if it appears upon the whole instrument that such 
was the intention {Doe d. Pritchard v. Dodd (1833), 5 B. & Ad. 689, 693). 

(g) Co. Litt. 42 a ; and see Dtie d. BromJieUl v. Smith (1805), 6 East, 630, 
where the lease was held to bo for the joint lives of the lessor and the leasee. 

(r) The habendum will be, in a lease for lives, ** during the lives of A. B. A 
0., and the lives and life of the survivors and survivor of them”; and in a 
lease for years determinable on lives, ” for the term of [99] years if A. B. A C. 
or any of them shall so long live.” If no reference is made to survivors, it 
seems that these two forms of limitation have different effects. Thus, under a 
lease to A. during the lives of B. A 0., A. will continue to hold during the life 
of the survivor ; but other w'ise where the lease is for 100 years if B. A C. shall 
so long live {BrudneCs Case (1692), 6 Co. Hep. 9 a ; ffutjhes and CrowUtefe Cos* 
(1610), 13 Co. Rep. 66). VPaeTe one of the specified lives is not in being the 
lease is valid for the other lives {Doe d. PemberUm v. Edtmrds (1836), 1 M. A W. 
653). 

(s) See the text, infra ; Encyclopfiedia of Forms and Precedents, Yol. YIL, 
pp. 274, 278. 

(0 CoaUs v. emns (1871). L. B. 7 a B. 144. 

(a) As to optioDS to renew, see p. 893, anU. The lesior oeanot detl with the 
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Sscf . 6. 

Covenant! 
for Renewal 


Obtenrance of 
eondltioni by 

lance. 


the term (r), grant a renewal of the lease if so required by the 
lessee {w). Such a lease confers on the lessee an immediate term 
with a right to the further term ; and this right will, in the event 
of his death within the term, devolve upon his personal represen- 
tatives (:r). But, if the lease is granted in the exercise of a power, 
the covenant cannot be enforced unless, at the date of renewal, the 
renewed lease is one authorised by the power (a). 

934. The covenant usually requires that the lessee shall give 
notice of his intention to take a renewal before the determination of 
the term, and, when this is the case, he will lose his right if he 
fails to give the notice in time (h); and if the renewal is made con- 
ditional on the observance of his covenants by the lessee, such 
observance is a condition precedent to the right of renewal, and the 
right of renewal is not enforceable if at the time for renewal there is a 


property in prejudice of the lessee's rights under the covenant for renewal; see 
A»-0 of the Siratta Settlernenta v. Wemi/aa (1888), 13 App. Cas. 192, P. 0. 

(t») Whore the lease is renewable at the end of any of certain periods, as at 
the end of every fourteen years of the term, tlio lessee can require renewal at 
the end of any such period notwithstanding that he has missed previous periods 
{Bogg V. Midland Rail. Co, (1867), L. B. 4 Kq. 810) ; unless on the terms of the 
covenant ho is bound to hmiow, if at all, at the end of the various periods in 
order {Ruherg v. Jervoiae (1786), 1 Term Hep. 229). On renewal of a lease 
for throe lives, the renewal need not take place as each life drops, but the lessee 
may wait for two lives to drop {Sirinhurne v. Milhurn (1884), 9 App. Cas. 844) ; 
unless the language of the covenant requires a ditTeront construction (Huaaey v. 
A)fnvt7f, [190.3] 1 1. E. 263, 0. A. ; DomvUe v. CaHu'eV^ [1907] 2 I. B. 617 ; see 
Roid V. niagrave{m\), 9 h, J, (o. s.) (cil.) 245; Martrel/ v. mtrd (1824), 13 
Price, 674) ; as to a right of renewal for one life only, see WalmeaJey v. Pilkington 
(1866), 35 Beav. 362, 

(«;) On noti(^ to renew being given the contract for renewal becomes binding 
on the lessee [Dawaon v. Lepjter (1892), 29 L. B. Ir. 211). As to the considera- 
tion for un agreement to renew, see Richardaon v. Sydetiham (1703), 2 Vern. 
447; Rohftaon v. St. John (1786), 2 Bro. C. C. 140; Redahaw^, Bedford Level 
{Uommor & Co.) (1759), 1 I'Men, 346; Douding y. Mill (1816), 1 Madd. 541; 
CrofUm V. Ormahy (1806), 2 Sch. & Lef. 683. Where tlie lessee is bound to 
renew under a penalty, this does not give him the option to pay the penalty 
and not renew (lieid v. Blagrave, aupra) ; and as to a penalty on failure to renew 
in time, see DmmiiU [Lord) v. Chorfres (1784), 1 Bidg. Pari. Hep. 122. 

a Hyde v. Skinner (1723), 2 P. Wms. 196. 

Gaa Light and Coke Co, v. Towae (1887), 33 Ch. D. 519; Doe d. Bromleif v 
BeiUaon (1810). 12 East, 306; Dowell v. Dew (1842), I Y. & 0. Ch, Cas. 345; 
Salomon v. Sopivith (1877), 36 Ia. T. 826, C. A. 

(5) Bayly v. lAominater n (1792), 1 Ves. 476; Wight v. Hopdoun 

^arl) (1864), 4 Ma^. 729, H. h.; Mckofson v. Smith (1882), 22 Ch. I). 640. 
Belief will not be given in equity agniiist failure to give the notice in time 
[Eaton V, Lyon (1798), 3 Ves. 690; London [City) v. Mit/ord (1807), 14 Ves. 
41) ; save under special circumstances (Roaa [Earl) v. Woracp (1741), 1 Bro. 
Pari Cas. 281; Siatham v. Lii'trjmd Doeka [Truettea) (1830), 3 Y. & J. 563; 
Hunter v. Hopetoun [tMrl) (1865), 13 Ia. T, 130, U, Ia.). Where notice to renew 
a lease for lives is to be given within six months offer the dropping of any 
life, relief will not be given on the ground of ignorance of the death if the lessee 
might with reasonable diligence have discovered it [Harriea v. Bryant (1827), 
4 Russ. 801 ; and generally accident will not entitle the lessee to time for 
renewal nnless it could not oy reasonable diligence have been avoided (^et^ v.’ 
BlagravOy aiupra; see Maru-^ v, Ifcn/, eupra\ but contra in a case of surprise 
V. Ormonde [Lord) (1829), Beat* ^7). formerly relief against failure 
to renew was granted (Lennofi v. HapfieT (1802), 2 Sch. & Lef. 682), but this case 
was ovemilea [Reid v B/agrovs, lapra). As to laches in a|mlying for renewal. 
Me p. 380, oiife; oompare BMwin v. Bridgm (1835), L. ft G, imp. Plunk. 408. 
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subsisting breach of covenant (c), even though it is not a serious 6. 

breach ((f). But if the new lease is to be granted on payment of a Covenants 

sum of money, and it is not stipulated that this shall be paid for Renewal 

before the expiration of the old lease, it is sufficient if it is paid on 

the granting of the new lease notwithstanding that this is 

after the expiration of the old ierm(c). If the renewed lease 

is not conditional on the observance of covenants, the court 

will not refuse to enforce the renewal on the ground of breach of 

covenant unless the breach is serious and wilful, or unless the lessor 

could immediately put an end to the renewed lease under a proviso 

for re-entry (/). 


935. The covenant may be a covenant for perpetual renewal (^), perpetniii 
but the court will not give it this effect unless the intention in that renewal 
behalf is clearly shown (h) ; as, for instance, where the covenant 
expressly states that the lease is to be renewable for ever (i). A 
provision that the new lease shall contain the same covenants 
as the old lease does not entitle the lessee to have the covenant for 
renewal inserted, so as to give him perpetual renewal (./), unless 
the provision expressly includes “ this present covenant ” (k). The 

(c) Joh V. liavisttr (185G), 2 K. & J. 374; Finch v. Uminumod (1876), 2 
Ch. D. 310, 0. A. ; nastiu y. Uidwell (1881), 18 Ch. I). 238 ; Greville v. Farker, 

K A. C. 335, P. 0. ; see Thompsmi v« Qvyon (1831), 5 Sim. 65; or it may 
sntial, on the construction of the covenant, that there shall bo no breach 
at the time when the new lease is applied for (see liantin y, Bidwell, aiqyra^ at 

pp. 251, 252). , .1 / i iu 

(d) Finch V. Underwood, supra; contra, where the norfomance of the 
covenants is not a condition precedent (//are v. Burges (186<), 5 W. It. 085, 

U^Nu hoUm T. Bmtth (1882), 22 Ch. D. 640. The l^or oaniiot require pay- 
ment of a collateral debt as a condition of renewal [bitzgcrald v. Varew (1839), 

1 1. Eq. R. 346). , 

(/) //are v. Burges, supra ; see GrevtUe v. I arker, sujfra. , / 1 ? • ; • 

o) The covenant is not open to objection on tho ground of perpetuity {Brulyes 
T.m7*coc*(niS).3Bro.Parl. Cae. 6), unlc^tliopeiwiiB «iititled toren^uJaio 
an unascertained class {Ilopev. ^'kfUcc8t(r Corpm'^%m(lB5o),1o . M . . 

647, C. A.); see also London and South Western Rod, to. y, 

Ch. D. 562, C. A., per Jessel, M.ll., at p. 5<2 ; Mullrr v. /rayar(/,[1901] 1 Ch. 

(1796). 3 Vee. 295. 298 ; Areere ,. F^J (1^0. 

6 Ves. 232, 237 ; I<ni«idai v. May ^804), 9 Vee. 325, >136 : 

2 Cl. & Fin. 390, 416, H. L.; Swinburne v. hidhurn 9 App. ; 

compare Smylh v. NunyU {1840), 7 Cl. & Via. 405. 

to CTant a term where the lessor holds for hvos with perpetual lonewal, see 

Leathern v. Alim (1860), 1 I. Ch. R. ^>83. »;• i ? *. « Cm.v/, unra • see 

(t) London (CHy) v. Jdit/ord (1807). 14 Ve8.4l ; Fwholson v. 

A liin.on y. mJJrth (1787), 1 Bidg. rwl. Hep. 449 ; 

Eidg.Parl. Hep. 633. An expire covenant to renew is not 
Gfai^ (1844), 2 Jo. 4 Lat. 99) ; and it seems 

framed as to amount to a covenant fur perpetual renewal (Shejpar v 


on the whole'langiiage it means “to renew and contmne renewing, 
otherwise {firvum v. Tight, supra, at p. 419> 
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for renewal. 


nature oC 
leat. 


intention to renew perpetually must be clear on the language of 
the lease; the fact that several renewals have been granted is 
not admissible to explain the intention of the parties to the 
lease (/). 

936 . A lessee holding for a term or for lives with a covenant 
for renewal may underlease upon similar conditions, and it is 
usually provided that the underlessee shall contribute to fines (m) ; 
but, where an underlessor covenants for renewal at the same rent 
or fine if he obtains a renewal of his own lease, and he can only 
obtain such renewal on payment of an increased rent or fine, the 
underlessee is not bound to contribute to the increased rent or 
fine(ri). If the lessor covenants to do his utmost to procure a 
renewal of his own lease he must offer a reasonable fine for 
renewal (o). 


Part VI. — Rent. 

Sect. 1. — Saltire and Reserration. 

937 . Rent— that is, rent- service —is the recom[)ense paid by the 
lessee to the lessor for the exclusive possession of corporeal here- 
ditaments. It need not con.sist of the payment of money. It 
may consist in the render of chattels (p), or the performance of 


{1) haynhain v. (Jinf» lltHtpUnl (HPO), S Ves, 295, 298; see Sadlier v, Biffot 
(1858), 4 IL L. Cafl. 485,457 ; and title Dekds and Other Instruments, Yol.X., 
p. 453, note (t). The burden of Htrict proof of the right to a renewal lies on the 
lessee {SwiuhurRe v. Milburn (1884), 9 App. Gas. 844, 850). 

(m) The uuderlessee contributes in proportion to the quality and quantity of 

land comprised in his underlease (Frankfort (Lord) v. Thorpe (18131, 2 Dali &B. 
372, 379; Curry y. Stanley (1833), Hayes & Jo. 487 ; Molony v. ScoUard (1848), 
12 I. E^. R. 93; Orr v. LittUwooil (1881), 11 1. Oh. E. 502); or in proportion 
to his interest (Charlton y. Driver (1820), 2 Brod. & Bing. 315 ; see Glutton y. 
Flefning (1836), 8 Bim. 105); and see McNulty v, IlamiU (1815), Beat. 544; 
end as to interest on fines, see Brahazon v. Lutan (Lord) (1849), 12 I. Eq. B. 
432. As to the underlessee’s right of renewal, see Morgan v. Oar/ey (1851), 
I I. Oh. K, 482 ; and as to his liabilitv to accept renewal, see Curry y. Stanley^ 
iupra ; /’i7aon v. Spratt (1889), 25 L. K. Ir. 5. The underlossoe may forfeit his 
light of renewal by non-payment of fines (Hunt y. Saym (1832), Hayes, 590 ; 
t^uUen V. Leonard (1842), 6 I. Eq. R. 134 ; Cheeterman y. Mann (1861), 9 Hare, 
206); but the notice requiring payment must be distinctly proved (Lawless v. 
Orogan (1837), 1 Dr. & Wal. 63 ; compare John v, ArmstroM (1834), L. & 0. 
temp. Plunk. 392 ; sSlaiham y. Liverpool Dock Co, (1830), 3 & J. 565) ; and 

as to renewal by Icssoo and sub lessee, see W Donnell v. Bumeit, Burnett y. Qoing 
(1841), 4 I. Eq. R. 216; as to the pt^rson entitled to arrears of fines, see Be 
Brifdcleu't JCstate (1868), 16 W. R. 356; and as to apportioning liability for fines 
ameng beneficiaries, see Be Daring, Jmne v. Baring, [1893] 1 Ck 61. 

(n) Eva^ y. ira^As (1805), 2 Sch. & lief. 519 (increased rent) ; Berdl v. 

Uuesey (181 i). 2 Ball & B. 280 ; Lawder y. Blach/mi (1816), Beat 522 ; Thomas 
y. Bums (18M], 1 Dr. & Wal. 657 (increased fine). It seems that such a 
coyenant doss not bind the asaigns of the ooyenantor (Muller y. Trafford, [19011 
I Oh. 54). J 

(o) Simpson y. Clayion (1838), 4 Bing. (N. 0.) 758. As to renewal taken by 
the lessor to a trustee lor bis wife, see Lumley y, Timms (1873), 28 L. T. 608, 
0. A. 

(f) E.g., hens, spurs, horns, or wheat (Co. Litt. 143 a; see I^her y. Tovey 
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services (q). The possibility of distraining is the mark of rent, and skct. i. 
hence it cannot be reserved out of incorporeal hereditaments, inas- Nature and 
much as upon these the lessor cannot distrain (r); but it may he Reservation, 
reserved out of a remainder or reversion, since the lessor can dis- — 
train when the property falls into possession («). Kent does not 
necessarily represent the annual produce of the land ; a royalty, 
notwithstanding that it is reserved in respect of substances which 
are taken from the land so as to cause its permanent diminution, is 
a true rent (t). A single rent reserved in respect of the whole of 
the demised land issues or becomes due out of every part of the 
land, and therefore the lessor can distrain for it on any part (a). 

But in a single lease separate rents may be reserved in respect of 
different parts of the demised premises (a), and may he made pay- 
able at different times (b). 

938. Since a rent can only be reserved on a demise (c) of Pnymcnu 
corporeal hereditaments, the following payments, Ihongh recover- which are 
able by virtue of the contract, are not rent : — PayimMds reserved on 


(1692), 4 Mod. Hep. 71). In Lam/on v. Varne (1070). ‘-i Wins. S-uind. (ed. liS7l\ 
486, a reservation in a lease for lives of a heriot puyublo on the dcalli of oiicli 
lessee was treated as a rent, and the heriots wore not payable after the deter- 
mination of the term in the lives of the lessees. 

(5) E.g.f shearing sheep (Co. Litt. 96 a); Itae cl. Tatker v. (1830),^ I 
B. ^ Ad. 366 (carrying coals); Dot d. Kdney v. Denham (1816), 7 Q, B. 976 
(cleaning a church) ; Marlhorottgh {^Dake) v. Othorn (1861), 6 B. & S. 67 (work 
with horses and cart). Reservation of suit to the lessor’s mill is in the imturo of 
vmi {Vyvtjan v. Arthur (1823), 1 B. & C. 410). But the lossor cannot rosorv*» 
as rent a right involving the actual use by him of the land, an the vesture or 
herbage ; see Co. Litt. 142a, where such d right is called “parted of tho annual 
profits.” This phrase is, however, misleading, for the lessor can rtworvo part of 
tho produce if it is delivered by the lessee, us in corn rents; noo ^S7. C’nwi 
Hospital (Master etc,) v. Ds Walden (Lord Howard) (1796), 6 Term Rep. 338, 
343 ; but reservation of the actual use of the laud is ropuguant to tho grunt 
(Co. Litt. 142 a). , ^ ^ 

(r) “ A rent must be reserved out of tho hinds or tonemontH wlicrounto the 
lessor may have recourse or resoit to distrain” fCo. Idtt. 47 a; Dutts (ktM 

2 , 7 Uo. Rep. 23 a). See title Distress, Vol. XI., p. 122 ; and as to the 
ition between rout-sorvice and ront-churgo, see titb's Disthess, Vol. Ai., 
p. 119; Bentcharobs and Annuities. Rent might formerly exist without 
a power of distress as rent sec, but this wa.s abolished ; soo tho Landlord ana 
Tenant Act. 1730 (4 Geo. 2, c. 28), s. 6., Apparently the Crown can reserve 
rent out of incorporeal hereditaments, since it can distrain on any lands 01 tno 
lessee (Co. Litt. 47 a, note 284). 


•*) Everist (1847), 10 Q. B. 178, 203; we Danid v. 

' '* ' (It; 


it) iJ. V. »> CBtOT-CHW, XV. V. XVt'CfW* ’ ^ 

OraUe (1844), 6 Q. B. 145 ; Dnrrs v. Lea (1801), 33 L. J. (oil.) 437. 

(tt) hargtivt ?. Shewin (18i6), 6 B. & C. 3« ; Cartu v. SpiUt/ (IHJo). 1 Bing. 

^^(ai^KMU^'dau (1588). 5 Co. Bep. M b. 55 »; QUbcrt on Boiib, 35. 

(6) Coomher v. Hovoard (1845), 1 0. B. 440. 

' * Hence, sums reserv^ as rent on a mere agreement for a leaw under 
wii^h the intending lessee had entered could 
[Hegan T, Johnson (laW), 2 Taunt. 148; Dank v. 
n^BrgnaH v. (1831), 7 Bing. 451) until a yearly 
paymenrof one of such sums ; but usually such an 
enforced, and. if so. it is equivalent to a lea-se, ^d the lessor 
of disSSlw (iVa/sA V. Lon^lt (1882). 21 Ch. D 9. 0. A. ? P* 
to reservation of rent, see also Inchtguw {Earl) v. Burnell (1796), 3 Ridf. Pert 

Rep. 376, 418, 
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the grant of a licence for the use of premises, not giving the right 
to exclusive possession (d ) ; payments reserved on a lease of an 
incorporeal hereditament (e) ; payments reserved on a lease of 
chattels (/); payments, not included in the reservation, which are 
agreed to be made in addition to the rent (</) ; and payments by way 
of increased rent which the lessee agrees to make subsequently 
to the demise (h). 

939. Wliere a single rent is reserved on a lease of land and 
incorporeal hereditaments (/), or of land and chattels (/c), the rent will 
bo treated as issuing out of the land alone (Q. If the titles to the 
land and chattels are severed, either the rent will be apportioned, or 
a new agreement will be inferred under which the tenant takes the 
land at a reasonable proportion of the rent from the person entitled 
to it, and agrees to pay the remainder as compensation to the person 
entitled to the cliattels (m), 

940. The rent must be certain, or must be so stated that it can 
afterwards be ascertained with certainty (n). For this purpose 


(d) Hancock v. AvbHii (18GIJ), 14 C. B. (n. s.) 634 ; compare Se^by v. Greaves 
(1868), Jj. U. 3 C. P. 504, where exclusive possesbion was given of part of a 
room in a factory. 

(«) a fair [JtwtVs Case (1588), 5 Co. Hop. 3 a); or tithes (iru/daor [Ikan 
and Chapter) v. Oover (1671), ‘i Wins. Siiund. (od. 1871) 696; Ourdimr v. 
Williamson (ISJU), 2 IJ. & Ad. 336, 339) ; or an ousomont iUuszard v. Capel (1828), 
8 B. & C. 141, 150; ufliriued (1829), 6 Bing. 150, Ex. Ch.). But the lease leaves a 
reversion in the owner to whn h the payments in the nature of rent are attached, 
and the right to n'coivo them pusses to tho assignee of the reversion {Uastimjs 
(Lord) v. North Kastern Hailwayt [1898] 2 Ch. 674, 678 ; affirmed, [1899] 1 Ch. 
656, 665, C. A.). A payment reserved on tho grant of an ea>onicnt by a tenant 
will ccabO with his tenancy {Jones v. Dorothea Co, (1887), 58 L. T. 80). 

(/) !8ou *S;ifnccr’« Case (1583), 5 Co. llep. 16 a. 

(</) Smith V. MapUlaek (1786), 1 Toiin Rep. 441, 445; see Cox v. Harper^ 
[1910] 1 Ch. 480, C. A. (payment in lieu of premium for the purchase of good- 
will). 

(/i) Iluhy V. IMmck and Palmer (1816), 7 Taunt. 157 ; DoneJlany, (1832), 
3 B. & Ad. 899. 905 ; Lambert v. Norris (1837), 2 M. & W. 333. To make the 
iiicreusc'd payment n true rent there muet bo a now demise ; see Foquet v. Moor 
j Exch. 870; compare Phillips v. Millar (1875), L. R. 10 C. P. 420, 

(i) Smith V, IloivUs (1617), 2 Roll, Abr. 451 ; to bo effective as to the 
inoornoreal henHiitaments tho lease must be by deed {Gardiner v. Williamson^ 
supra), unless tho incorporeal hereditaments are appurlexiant to tho laud ; see 
p. 384. “ 

- Cro. Eliz. 606, 607 ; Farewell v. Dickenson {1827), 

6 B. & C. 251. 

(/) Jlt'ad v. Lawnse (1562), 2 Dyer, 212 b; Farewell v. Dickenson, supra, at 
^ tP*8)0] 1 u. B. 316, 354 ; alUrmed, [1900] 2 Q. B. 653, 

O. A. IhuB rent for furnibhed lo*lgings {Newman v. Anderton (1806), 2 Bos. & 

P. (n. R.) 224), or for pait of a factory with a supply of power [Selby v. Qreavts 
supra; compare Dentlfy Drothers v. Metcalfe d* Co., [1906] 2 K. B. 648, 0. A.i 
can be dibtnuniHl for, and is recoverable notwithstanding the premises are 
destroyed by die {Marshall v. Schofield *£• Co. (18vS2), 52 L. J. (q. b.) 68. C. A.b 

fm) Salm<m v. Matthews (1841), 8 M. A W. 827, 833. * 

(») Co. Litt 142 a ; see Parker v. Harris (1692;, 1 Salk. 262, where a reserva* 
tion ** after the rate*’ of £18 {ler annum was held void for uncertainty; sed 
quanre. If the rent though at first uncertain is afterwaids fixed, this wUl operate 
as a new demise ; see n’o/iou v. Waud (1853), 8 Exch. 335, 339. The rent may 
be fixed by arbitration ; see Daly v. Dugyan (1839), 1 L E. 311 ; but an 
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U is BufiScient if bj calculation and upon the happening of certain Ssrr. i. 
events it becomes certain ; and provided it can be so ascertained Nature and 
from time to time, it is no objection that the rent is of fluctuating Beservatioa 
amount (o). — 

941 . An agreement for reduction of rent requires to be in Agmementi 
writing (p), but it may be unenforceable for want of considera- iow*!® or 
tion (q), and the mere payment and acceptance of the reduced rent 

does not operate as a new demise (a). An increased rent can be 
agreed upon verbally, provided the consideration on the part of the 
landlord, such as the execution of improvements, is to be per- 
formed within a year (b) ; but it can only be recovered on the 
agreement and does not pass with the reversion (c). As in the case 
of reduction of rent, the mere change of rent docs not operate as a 
new demise (d). 

942 . The reservation of rent usually commences with the w^oni iicNcrvatioii 
'* paying ’* or “ rendering *’ therefor, and these words, in addition to 
creating a rent for which the remedy of distress will lie, create, if the 

lessee executes the lease or a counterpart, a covenant for its pay- 
ment (c), though an express covenant is usually inserted in the 


ngrcement for a lease at a rent to be fixed bv arbitration will not bo spocificully 
enforced if the arbitration is improperly conducted (Chichestrry, J/'/fiOrr (ISIfO), 
4 Bli. (N. 8 .) 78, H. L ). 

(o) Jte Knightf Ex ^rU Voisei/ (1882), 21 Ch. D. 442, 458, C. A. ; spcOo. Lilt. 
96 a, where the service of shearing “all the Bheej) pastuiiiifr within tho lord’s 
manor** is said to have tho requisite certainty. Thus tho rent may vary with 
tho price of wlieat {Keuddl v. Tlakvr (1852), 11 0. B. 842); and boo title 
DlSTiiESS, Vol. -XI., p. 122, note (1), 

(p) Under tho Statute of Frauds (29 Car. 2 , c. .3); poo O'Connor v. Spaight 
(1804), 1 Sch. & Lef. 305, 30:5; Hilton v. Ginxlhind (1827J. 2 0 . & l\ 591. 

( 9 ) See Fitzgerald v. Foriarlingion [Lord) (18:55), 1 Jo. Kx. Ir. 431 ; Crowley v. 
Vitly (1852), 7 Exch. 319. Or the consideration maybe too uncertain {Af organ 
V. Itainafcrd (1846), 8 I. Ijq. 11. 299). As to presumption of an a^^ueeinent for 
roduetion of rent, see Euraght v. Haughton (1845), 8 J. Eq. II. 2“4 ; and uh to 
abatement where the estate is under tho administration of ttio court, seo 
Latewards v. Schreiber (1817), Coop. Pr. Cas. 46, n. ; Millhank v. Sleretis (1838), 
Coop. Pr. Cas. 45; compare Fitzgibbon v. Flynn (1837), Sau. & Sc. 687 ; Magnn e 
V. Iticharda (183S), Sau. k Sc. 690. 

(a) Clarke Y. Moore (1844), 1 Jo. k Lafc. 723, 729; Crowlnj v. Viliy, supra. 
Where the landlord agrees to accept the rent by different in.stalraentfl than 
those reserved, the original reservation revives 011 default {lie Smith and 
Uartogs, Ex parte Official Receiver (1895), 73 L. T. 221). 

S DoneVan v. (1832), 3 B. & Ad. 899, 905. 

Though see Burrowed v. Qradin (1843), 1 Dow. k L.213, where a mortgagee 
was allowed to sue in use and occupation for an increaRed rent agreed by the 
tenant with the mortgagor after the mortgage. 

(d) Oeeekie v. Monk, Doe d. Monk v. Qeeckie (1844), I Car. k Kir. 307 ; ^ d. 
Month V. Geeckie (1844), 5 Q. B. 841 ; Kelly v. Patterreon (1874), B. U. 9 C. P. 
381 ; Delmege v. Mullins (1876), 9 I. K. 0. L. 209. Ex. Ch. 

(e) Gilee V. Hooper (1690), Garth- 135 ; IgguhUn v. May (1804), 9 Vos. 325, 330. 
On principle, since the covenant arises on construction of tho words, it should 
be an express covenant, and this view has frequently been takou [SewUm v. 
Osborn (1653), Sty. 387 ; PorUr v. Sivetnam (1654), Sty. 406 ; Jlellur v. Caebard 
M665), 1 Sid. 266; S. 0., eub nom, Helierv. Caeebert, 1 Lev. 127; Slemird ▼. 
Wolveridge (1832), 9 Bing. 60, 67); but more usually it has been treaty as an 
implied oovenaat (Paradine v. Jane (1647)t Aleyn, 26; Anon, (I 61 O}, 1 Sid. 447 
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lease (/). Conversely, any words which operate as an agreement to 
my the rent, such as a covenant (j;), or a proviso (fc), or a lettmg 
at a stated rent(i). also constitute a good reservation. Whe&er 
the l«fta« is by parol or under seal, the rent constitutes a dsbt whidi 
is in the same rank as a specialty debt (k). 

943 Bent is incident to the reversion, and, without being 
reserv^ expressly to the lessor and his heirs, goes with the 
reversionary estate in the land (1). It it is reserv^ to a stranger, 
it is not a true rent and cannot be distrained for, but the stranger 

fill 91 • Uarmr v. Burgh (1677), 2 liev. 206 ; WMg. Rmtdl (1789), STennBep. 
iu;i, 402: ryw/ai, V. Arthur (182:1), 1 B. & C. 410; /jyuWen v. (1804), 3 
Vm. 32 S, 330 ; ‘r/,Krc/, v. Bro,m (1808), IS Ves. 258, 264). The practical dutinc- 
tion is that the liability of the leasee under an implied covenant does not anae 
h 'fore entry and would cease on assignment ; on an express covenant it is not so 
limited ; but the balance of authority appears to he in favour of the view that, 
for this purpose ut any rate, the covenant is only an implied covenant, or a 
covenant in law; see Platt on Covenants (1829). 63; 2 Platt on Leases (1847), 
87 ; and in order that the lessee mav bo liable tho lease must be by an mstru- 
iu< 3 nt executed by him ; 87 ; Platt on Covenants (1829), 66. 

Uiidor an oxpi’ess covenant for payment of rent the lessee must seeh out 
tho lessor and pay it to him {lltUdnne v. Johnson (1853), 8 Exch. 689, 695) ; 
whi're there is no express covenant the lessee must be prepared to pay it on 
tho demised proinises on tho appointed day {Cronche v. Fadul/e (1680), T. 


reserved on a Crown lease. In n proviso for acceptance of a reduced rent if the 
covenants in tho lease are porf.»rnH*d the woi-d ** covenants ** does not include 
tho cfivonaut for payment of rent {M'Kay v. M'Kdly (1879), 4 L. E. Ir. 438, 
C. A.). As to a provision for postponinjr payment of rent on giving security, 
see Jonrs v, Winkfteld (1833), 10 Bing. 308 ; and for retention of rent in satis- 
faction of a debt due from the lessor {Ledyer v. Slanton (1862), 2 John. & H. 
687). Where a surety joins to covenant for payment of rent, any qualification 
of nis liability must be ol)served in suing on his covenant {SicUemore v. 
Thistleton (1817). 6 M. & S. 9). As to the liability of the surety’s devisees 
under stat. (IGUl) 3 WiU.& Mar.c, 14,800 Fnrley v. Br90«t(1836),3 Ad. &E1 
839. 

{a) Drake v. Munday (1631), Cro. Car. 207. 

(A) llarrioyfon v. ll ’!> (1696), Cro. Eliz, 486. 

(f*) Ooe d. iiaim v. Knellcr (1829), 4 C. & P. 3 (where a letting ** at and under 
tho rent of £80 constituted an agreoment to pay the rent). As to rent due 
under occupation by a relation of the lessor, see Alington v. Booth (1856), 3 
Jur. (n. s.) 60. 

{k) (lagpvt dray v. Advn (1700), 1 Salk. 325; Thompson v. Thompson (1821), 
9 price, 464, 471 ; li/fcewf v. Godson (1864), 4 l)e 0. IL & G. 646, 551 ; Kidd 
V. Boonf (18T1). Ii. It, 12 Eq. 89; Be Hastings, Shirreff v. Hastings (1877), 6 
Ch. D. 610; see Talbot v. Slnew^hury (Ai/W) (1873), L. K, 16 Eq. 26. 

(P Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. 10; 
na before tins enactment, too, it was proper to leave the law to make the distri- 
bution of the rent, without an express reservation to any person ( FTAif/ork’s Cto 
(1609), 8 Co. Itep. G9b, 71 a). Where there was such an express reservation 
slight inaccuracies were overlooked, for the law uses all industry im.aginable 
to conform the reservation to the estate” {Sachevertl Frogate{lQl\), 1 Vent. 161, 
162 ; see Drake v. Mnnduy, supra) ; but a reservation to the lessor, without 
mention of his heirs, confined the rout to his life (Co. Litt 47 a ; Wooton v. 
Fdivin (1607), 12 Go. Rep. 36) ; unless it was expressly reserved during the 
term {Saehevertill f. Froggatt (1671), 2 Wms, Saiind. (od. 1871), 751). As to 
apportionment in equity where the whole rent is reserved to one person and 
part of the premises belongs to another person who ooncurs in the lease, see 
Uarryman ▼. CoOsm ( 1864 ), 18 Beav. 11 . 
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can recover it by action (m). Similarly, no rent can be reserved sect. i. 
on the assignment of a lease, since no reversion remains in the Nature and 
assignor ; but hero, alsOi iho resorvation is good as a contract to pay Reservatioa 
the rent (n)* — 

944. An increased rent may be reserved in cose the lessee AVatureof 
commits a breach of the covenants of his lease (o). Such a rent is 
commonly known as a penal rent ; in general, however, it is not in 
tlie nature of a penalty, but is a liquidated sum or succession of 
sums payable by W’ay of satisfaction (p). If the increased rent is 
made payable as “rent,** and if it has once become payable, it will 
continue to be payable periodically during the residue of the 
term (q), and none the less that the breach of covenant has been 
put an end to, where, for instance, land which has been ploughed 
up has been laid down to grass again (r), unless the terms of the 
lease as a whole show that the rent is to be payable only while the 
breach continues («). A receipt of the original rent is not a waiver 
of the landlord*s claim to the additional rent(t). 

(wi) Jewel's C(i8e(\5SS)t 5 Co. Rep. 3 a; Littleton*a Tenures, s. 3IG; Co. Lift. 

143 b. See Oatt'a v. Frith (1614), Hob, 130; Cole v. Stiri/ (1626), lifit. 261; 

Veering v. Farrington (1674), 1 Mod. Rep. 113; Dollen v. JJatt (IS,>S), 4 
C. B. (N. 8.) 760. 768 ; QilhevUon v. Jticharda (1859), 4 H. & N. 277, 295. A 
lessor without title bus a reversion by e8topf)el to which the rent is properly 
incidf'iit ; see title Estoppel, Vol XIII., pp. 402 et aeg. ; p. 336, ante, rossibly 
the Crown can reserve rent to a stranger (Uo. Litt. 143 b). 

(n) Withn V. Rf/s(1618), Cro. Jac. 486; v. Coojtcr (I76S), 2 Wils. 375; 

Parmenttr v. Webber (1818), 8 Taunt. 693 ; Langfi^d v. Selmea (1857), 3 K. & J. 

220 ; and see p. 407, ante. 

(o) E.g.f if he trolls hay off the proraisos (Polliit v. Vorred (1847), 11 (i. B. 

949; Fidden v. (1863), 7 L. T. 718; Masaey v. Owdall (1851), 17 

Q. B. 310 ; Legh v. Lillie (1860), 6 11. & N. 165) ; or dc^es not follow a H|>e(‘iii«'d 
system of cultivation {^Fuller v. Fenwick (1846), 3 0. B. 705; and soe tillo* 

Aqriculture, Vol.I.,p. 260, noto(r) ) ; or turns pasture into arable land {Hotj'e 
?. Peterson (1772), 2 Bro. Pari. Cas. 4.’56) ; but the desciiption of land as msfnrw 
in the lease, though sufficient if no evidence to tho contrary is given (iiirrh v. 

Stephenaon (1811), 3 Taunt. 469), is not conclusive {Hkipwurth v. Creen (1724;, 8 
Mod. Rep. 311 ; see Aldridge v. Howard (1842), 4 Man. & O. 921) ; and docs not 
include land subsequently turned into pasture by the tenant (Ruah v. Laras 
[1910] 1 Ch. 437). 

(p) Rolfe V. Peteraon^ anjtra; Farrant v. Olmiua (1820), 3 B. & Aid. 692 ; 

Jmea v. Qreen (1829), 3 Y. & J. 298; SmUh v. Ryan (1844), 9 I. L. R. 235; 

Wright V. Tracey (1873), 7 I. R. 0. L. 134 ; Re Mixborongh iKarl) and Wmd 
(1882), 47 L. T. 616 ; Elphimtone {Lord) v. Monkland Iron and Coal Co. il88G), 

11 App. Cas. 332; see PoUitt y. Forrest (1847), 11 Q. B. 949, 902, Ex. Ch. As 
to satisfaction generally, see title Contjiact, Vol. VIL, p. 443. If it were a 
penalty the lessor could recover only the actual damage suffered, and in the 
case of penal rents reserved in respect of agricultural holdings ho is, with e,ortoin 
exceptions, always restricted to such damage; see title Aokicui.tuue, \oI. I., 
pp. 249, 260, and Agricultural Holdings Act, 1908 (8 Elw. 7, o. 28), s. 25. As 
to the distinction generally between penalty and liquidated daiJiM;:c«, 8»-‘e tiUe 
Damages, Vol. X., p. 328. An increased rent may be reserved in case the 
lessee suffers the laud to bo occupied by other persons {Greenalnde v. t ap^eutt 
(1834), 1 Cr. M. & R. 65 ; see Ponaonhy v. Adams (1770), 2 Bro. Pari. Cos. 431). 
or ceases to reside on the premises {Pimonhy y. Adams, supra), °° 

specified trades {Weston y. Metnpohtan Asylum Jjiatrict {Managers) (1882), 9 

a B. D. 404, C. A.). ^ , 

{q) Bowers y. Nixon (1848), 12 Q. B. 668. n. ; see t arrant v. OUmos, supra. 

M Birch y. Stephenson (1611), 3 Taunt. 469, 47S. 

ii) Domvile y. Ford (1873), 7 I. E. C. L. 634. 

§) Denton v. Biekmond (1833), 1 Or. A M. 734, lifi. 
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8MT. 1. PfimAfade the lessee is bound to observe bis covenants, and the 
Matnre and mere circumstance that a penal rent is reserved does not give bim 
BMervaUen. the option of breaking the covenant and paying the increased 

p “ ^ rent (a) ; and in general he has no such option where a single sum 

^nai^nt is made payable (b), or where the lessor has a right of re^-entry on 

does not breach of the covenant (c) ; but if the increased rent is payable 

breach?! throughout the remainder of the term, this is an indication that 

eovenant. the lessee is to have the right to break the covenant and render 

himself liable to the additional rent (d). Where the lessee has not 
the option of breaking the covenant, the lessor is entitled to have a 
breach prevented by injunction (e) ; and if he has a right of re-entry, 
be is entitled eitlier to exercise this right and forfeit the lease, or 
to require payment of the increased rent(/). 

Sect, 2. — Time and Mode of Payment. 

When rent 945. The reddendum fixes the periods when the rent is to be 
payable. paid. If no periods are fixed, a yearly rent is not payable until the 
end of the year (g ) ; but it is usually made payable quarterly or 
half-yearly (/{) : and it may be made payable in advance, either 
generally (i), or for the last quarter or half-year, so as to give the 
lessor the remedy of distress for the rent in respect of that period 


(rt) French v. MacaU (1842), 2 I)r. & War. 269, 274, 284; Bray v. Fogarty 
(1870), 4 I. E. Eq. 044. Similarly a provision for a reduction of rent while 
the lessee observes a “tied house” covenant does not entitle him to pay the 
full rent and disregard the tie (fJanbury v. Cundi/ (18S7), 58 L. T. 155). See 
also title Deeds and Other Instruments, Vol. X., p. 495 ; IJardy v. Martin 
(17811), 1 Cox, Eq. Cas. 26; BringhcY. Goodwn (1839), 8 ^ott, 71. 

(5] hmdon Corporation v. Pugh (1728), 4 Bro. Pari. Cas. 396, 397 ; French 
T. MacaU, sujra. 


(c) See Barret v. Bhi grave (1800\ 5 Ves. 555. 

(rf) In such a case the parties tnemselves have fixed the recompense for the 
act in question (Woodward v. ihjles (1691), 2 Vem. 119; Rvlfe v. rctcram 
(1772), 2 llro. Pari. Cas. 436; French v. Macate, enjrra, otp. 277; Oerrard v. 

(1843), 3 Dr. & War. 414, 430 ; Legh v. Lillie (I860), 6 H. & N. 165) ; 
see also Aylct y. Dodd (1742), 2 Atk. 238. 239; Benson v. Gibson (1746), 3 
Atk. 39t), 39(5 ; Jones v. Green (1829), 3 Y. & J. 298, 304. 

Jc) Son title Deeds and Other Instruments, Vol. X., p. 496. 

(/) Weston V. Metropolitan Asylum District (Managers) Q. B. D. 

404, C. A. ; see Doe d. Antrohus v. Jepson (1832), 3 B. & Aa. 402. 

((/) Cole v. Snry (1626), Lat. 264 ; Turner y. Alldai/ (1836), Tyr. & Gr. 819 • 
Coombery, IL^vard (1845), 1 C. B. 440; Collett v. Curling (mi), 10 Q. B. 785. 
But where the time of pa 3 'ment is left indefinite, evidence may bo given of the 
contemporaneous or subsequent dealings of the parties to show that the rent was 
to be payable earlier than the end of the year (Gore v. Lloyd (1844), 12 M. & W. 
463). 

(A) TomHns v. Pinsent (1702), 2 Ld. Raym. 819 ; Doe d. Budd v. Chiding 
(1821), 6 Moore (c. r.), 231; Coomber v. Howard, supra; Bishop v. Goodwin 
(1845), 14 M. & W. 260. But a provision for detennination of the term by notice 
expiring on any quarter day does not make the rent payable quarterly (Collat v 
Curling, supra), A reservation of rent at a fixed sum per quarter, with a pro^ 
vision for continuance of the tenancy from quarter to quarter, creates a 
quarterly tenancy (R, v. Forvych Ineorporaiion (1874), 30 L. T. 704). If the 
rent is payable “quarterly, or half.quarterly, if required,” the landlord, after 
receiving it quarterly, cannot distrain for a half-quarter’s rent without nrevioua 
demand (Mattarn ?. Ardm (1833), 10 Bing. 299). ^ 

(i) Finch v. JfiMsr (1848), 5 C. B. 428; see HoMns v. Hdmore (1838). 8 
AsL & £1. 463. If 10 intended, it should be expressly stated that the rent is to 
be payable “itoin time to time,’* oar “throughout the term,” in advance* 
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ill 

before the wpiration of the lease (fc). The reddendnm should also Ban. t 
8pec«y the days on which the payments are to be made (1), and the Wme sod 
day for the first ^yment (») ; and if the first payment is to corer Mode of 
a greater or less time than the usual period, this should be expressly P«Wienfc 
stated (n). But shght inaccuracies in the days of payment will not — 
prevent the lessor from recovering the full aggregate rent for the 

The lessee has the whole of the rent day in which to pay Payment la 
Ilia rent, and the rent is not in arrear till after midnight of that 
day (p). A payment made before that day is a payment not of 
rent, but of a sum m gross (7). It is an advance to the lessor, with 
an agreement that on the day when the rent becomes due such 
advance shall be treated as a fulfilment of the obligation to pay the 
rent (r). Hence it is no discharge to the tenant unless when the 


otherwise the provision may be held to relate to the first payment only 
(Holland v. Paher (1817), 2 Stark. IGl ; compare AUm v. jBoica (1833), 3 L J. 
(EX.) 39). As to rent payable in advance, see, further, titles Aokiculture. 
Vol. L, p. 257 ; Distress, Vol. XL, pp. 123, 149. 

(k) flitiy V. Williams (1864), 12 W. R. 755. As to a clause allowing the 

/A a]^«-lf'year’s rent in hand, see v. Lofft, 393. 

(0 AVhere the days are not mentioned, the rent will be payable by equal 
instalments on the half-yearly or quarterly days, as the case may be, reckoneil 
from the oommonoement of the term (7’omAjt»« v. Pinaent 2 Ld. Eaym. 
K19 ; Gilbert on Rents, 50; see Harrington v. Wise (1596), 2 Roll. Abr. 450). 
Rent payable at the ** two usual feasts of the year” is due at Lady Day anti 
hlichaelmas {Harrington v. FFm#*, aimra). Rut evidence of a custom of the 
cfjuntry as to the meaning of Lady Day,** or any similar expression, is admis- 
sible to explain a parol demise {Doe d. Hall v. Bmam (1821), 4 R. & Aid. 588, 
589; compare Den d. Peters y. Ilopkinami {IS23), 3 Dow. & Ry. (k. b.) 507). 

j j ^ grace are allowed, where, that is, the rent is puyahlo on 
specined days, or within a certain number of days thereafter, it is not duo, so 
as to entitle the lessor to his remedies for it, until the expiration of the last of 
the days of grace (Rfuffdf'n’s Case (1597), Cro. Eliz, 585; PUkimjton v. Dalton 
Cro. El^. 575 ; Clangs Case (1613), 10 Co. Rep. 127 a, 128 a), savo that 
if the term expires on a rent day, the last instalment of rent then becomes duo, 
and the days of grace are disregarded [Barwick v. Foster (1609), Cro. Jao. 227, 
233; see Biggin v. Bridge (1316), 3 Keb. 534). 

{m) Whore the day for first payment is not mentioned, the first payment will 
be due on such of the specified rent days as first occurs, although it is not the 
first mentioned {Hill v. Orange (1566), Plowd. 164, 171 ; Co. Lilt. 217 b). For 
the construction of the words “ 25th day of December next *’ in a lease dated 
23rd December, see Simner v. Watney (1911), 27 T. L. R. 439. 

(») See Hutchins v. SaAt (1837), 2 AT. & W. 809, 810; ^Simner v. W'ofney, 
supra. For a subsequent agreement operating retrosportivoly to make a reserva- 
tion of rent from an earlier date, see APLeish v. 7*a^c (1778), 2 Cowj). 781. 

(o) Ilopkim V, Hdmore (1838), 8 Ad. & El. 463, If necessary for the pur- 
pose of ma^g up the full payment, one day of payment will bo reckoned after 
the expiration of the term (ibid,), 

(p) DibhU V. Bowater (1853), 2 E. & R. 564 ; see Duppa v. Mayo (1670), 1 
Saund. 275, 287 (seeiWd., ed. 1871, p. 455); Cutting v. Drrhy (1776), 2 Win. RI. 
1076, 1077). Rent falling due on a Suinlay may l>e lawfully paid on that day, 
and is therefore in arrear on Monday {Child v. Edwards^ [1909] 2 K. B, 753); 
see also title Time. 

(9) Cromwd {Lord) y. Andrews (1583), Cro. Eliz. 15 ; and the payment is 
voluntary {Clun's Case, supra). 

(r) De Nichiille v. Saunders (1870), L. R. 5 0. P. 589, 594. At law the pay- 
ment did not save a condition lor re-entry on non-payment on the day 
Wromiwd {Lord) v. Andrews, supra) ; but in equity it was a defence to any 
further claim in respect of the rent by the person who had reoeiTed it 
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day arrives, the lessor is still entitled to receive and give a discharge 
for the rent («). In the case of rent incident to a freehold reversion, 
if the lessor receives prepayment and dies before the rent day, his 
personal representatives must account to the heir or devisee for an 
apportioned part from his death to the rent day ft). 

946. The rent is payable either to the lessor, or to his agent 
expressly or impliedly authorised to receive it (a); an authority is 
implied vbere the lessor has held out the person in question as his 
agent to receive the rents (by-tor instance, by recognising from time 
to time the validity of his receipts (c) ; and the lessee is entitled to 
continue payment in pursuance of such authority until he has 
notice that it is withdrawn (d). On the death of the lessor, the rent 
is payable to his personal representatives until the reversion becomes 
vested by their consent or by conveyance, if freehold, in the 
devisee or heir-at-law, or, if leasehold, in the persons beneficially 
entitled to it under the will or intestacy (e). 

Where the lessors are joint tenants, any one of them can sue and 
give a receipt for the entire rent (/) ; and, on the death of any, the 
entire rent is due to the survivors (p). Where they are tenants in 
common, the rent should be either paid to all on their joint receipt, 
or should be paid to them severally in the proper proportions, since 
they must either sue jointly for the whole (/t), or each separately for 
his share (i). An action for rent by tenants in common is in its 

(IMinylum (lonJ) v. Pturice (1711), 1 P. Wins. 177 ; see 1 Swan. 346, n. (a) ; 
Noah V. Gray (1801), 2 F. & F. 391). 

(«) Thus, wliero tho lessor has mortgaged his reversion, a prepayment to 
him of rout dues not discharge the lessee if before the rent day he has notice 
of the mortgage and receives a demand for payment of the rent to the mort- 
gagee (De AichoHa v, i^avnderB (1870), L. E. 5 0. P. 689, 694) ; as to whether a 
chum by a mortgagee to rent amounts to sufficient notice of the mortgage, see 
Vuvk V. Guerra (1872), L. R. 7 C. P. 132. As to the circumstances giving rise 
to the right of a moilgagoe to receive rent, see title Mortgage. 

i () Jhtekingham [Lord) v. Venrive^ aupnu 

a) Sec Goidlavd v. Blewith (1808), 1 Camp. 477. Although the principal’s 
name is notdibclosed at the time of payment, yet if the rent m paid over to him 
the payment is evidence os against the* tenant of his title (Hitchinga v. T/tompaon 
(I860). 6 Exch. 50). 

(/)) As to cases of implied agency or agency by estoppel, see title Agency, 
Vol. 1., pp. 164, 168. 

(c) Thus tho landlord will constitute his wife his agent by recognising pay- 
ment of nMit to her ; see Urmvne v. Fou ell (1827), 4 Bing. 230, 232. 
id) S< o Drew v. (1879). 4 Q. B. I). 061, 6. A. 

(e) See Land Transfer Act, 1897 (00 & 01 Viet. c. 65), Part 1. The executors 
are entitled to r*‘ceive the rent before probate (see title Executors and 
Administrators, Vol. XIV.. p. 2^4), but in the case of intestacy there is 
no one who can give a legal dischargo }>onding the grant of administration, 
and any payment made to the heir-at-law is ineffectual to dihcharge tho tenant 
shoultl tho rent Iw required for purposes of administration. 

(/) lidnnaon v. Jlojman (1828), 4 Bing. 662, 505. 

(yl JknatmVa Vaae (1504), 6 Co. Ecp. 10 a. 

(’5) See Lmt v. IHnn (1858), 28 L. J. (ex.) 94. But formerly, if there were 
separate reservations of rent to each tenant in common, there must have been 
separate actions [Pvwia v. Smith (1822), 6 B. & Aid. 850, 851); but seeE. S. C., 
Ord. 16, r. 1. After separate demands for and separate payment of parts of an 
entire rent, it is a question of fact whether there has b^n a new demise at 
MMrate rents [ibid,), 

\i) Martin v. Crmpe (1698), 1 Ld. Baym. 340; and he may bring an action 
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nature a joint action, and consequently on the death of one the 
survivors may sue for the entire rent (fe). One tenant in common 
may be the agent of the rest so as to be entitled to receive the rent ; 
but payment by the lessee to one of two tenants in common after 
notice to the contrary from the other leaves him liable to pay such 
other's share agmn (2). 

Upon an assignment of the reversion the assignee becomes 
entitled to receive the rent, but the tenant is not prejudiced if he 
continues to pay it to the assignor until he has received notice of 
the assi^ment(m). Without assigning the reversion the lessor 
can assign the right to receive the rent; a written direction 
to the tenant to pay the rent to the assignee, if given for valuable 
consideration, operates as an equitable assignment (») ; but in the 
absence of consideration it is a mere authority, revocable on 
notice to the tenant (o). An assignee of the rent without the rever- 
sion can sue for it (p), but cannot recover it by distress save in the 
name of the assignor (q). Where rent is due to a judgment debtor, 
the judgment creditor can obtain the right to receive it by a garnishee 
order (r). 

947. Payinent of rent is a recognition of the title of the person 
to whom it is paid(s), and operates as an estoppel against the 
tenant if he disputes such title ; save that where the tenant did not 
originally receive possession from such payee, or where his title has 
expired, the tenant may show that the payment has been made by 
mistake, and that the real title is in someone else (0* Where rent has 


for double value in respect of his share {(Mting v. Dtrhj (1776), 2 Wm. Bl. 
1075, 1077); seep. bb^.imL 

{k\ Wallace v. McLaren (1828), 1 Man. & By. (k. b.) 616. But though the 
words of the demise are joint, the reversions are several, and the rent follows 
the reversions, so that a surviving tenant in common must account to the 
representatives of the deceased tenant in common (lieer v. Jleer (1852), 12 
0. B. 60). 

(Z) Harrison v. Bamhy (1793), 6 Term Bep. 246. 

(m) Stat (1705) 4 & 6 Ann. c. 3, s. 10. When the half-yearly rent accrues 
partly before and partly after the assignment of the reversion the ussigneo can 
sue for the whole half-yearly rent [RieJeett v. Orcen, [1910] 1 K. B. 253). As to 
payment of rent whore tne lessor has mortgaged tho land, whether before 
or after the date of the lease, see title Mortqaqe. 

(n) Knill V. Prowse (1884), 33 W. B. 163. 

(o) Re Whitiivg, Ex parte Hall {\m)r 10 Oh. D. 615, (\ A.; sec reniiwg w. 

5ray (1862), 2 B. AS. 602. , _ 

(p) RoUjisy. Cox (1661), 1 Lev. 22; Allen y. Bryan (1826), 5 B. & 0, 512* 
Williams v. Hayward (1859), 1 K. & E, 1040, 1050. After notice by the asbignt'^ 
to the tenant, the assignee can sue for the rent in his own name (Judicatun* 
Act, 1873 (36 A 87 Viet, o. 66), s. 25 (6) ; Knill v. Prawne, iupro. «t p. U'A) ; see 
title Chosbs ly Action, Vol. IV., p. 367. 

(9) The person distraining must have the reversion in himself ; see title 
Distress, Vol. XI., p. 125. ^ 

(r) Mitchell V. Lee (1867), L. B. 2 a B. 259; E. S. C., Ord. 45. The rent 
must be actually due (Jtmee v. Thompson (1858), E. B. A E. 66) ; and see title 
Execution, Vol. XIV., pp. 90. 91. , . , 

{«) See Doe d. Jackson v. Wilkinson (1824), 3 B. A C. 413; and title EsTorrEL,, 
VoL XIII., p. 4(M2, But payment of rent does not necessarily create a tenancy 
(Strahan v. Smith (1827), 4 Bing. 91 ; compare Meredith v, Odpin (1818), 6 
iVice, 146). 

(0 See p. 387, ante; and title EexorviL, VoL XllL, pp. 402--I05. 
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been paid to a person not entitled to the reversion, the tenant is liable 
to pay it over again to the reversioner («), unless the reversioner 
is estopped from claiming it ; where, for instance, the payment has 
been made on his repre.«ientation as to the person entitled to 
receive it (a) ; but the tenant may recover it from the adverse 
receiver (b), or the reversioner may at his option himself sue the 
adverse receiver for the rent in an action for money had and 
received (c). 

948. Rent reserved in money is payable in cash (d). An agent 
who is not specially authorised to receive payment by cheque is not 
justified in doing so if the circumstances are such that the landlord 
will be prejudiced should the cheque be dishonoured, and in such case 
he will be liable to pay to the landlord the amount of the cheque («). 
Since rent constitutes a debt of equal degree with a specialty debt (/), 
it is not discharged by the landlord accepting a bill of exchange or 
promissory note; such bill or note does not, in the absence of 
agreement to that elTect, operate as satisfaction until paid {g). 

Sect. 8. — Deductiom allowed. 

949. Where the lessee is expressly authorised by the lease to 
make deductions from the rent, the balance represents all that is 
due to the lessor under the reservation of vent, and it is only such 
balance that he is entitled to recover, whether by distress or by 


(ft) Seo Williams v. Bartholomew (1798), 1 Bos. & P. 326. 

(rt) U'hite V. (hciiiish (1861), 11 C, B. (n. s.) 20U, see title Estoppel, 
VoYxilI., p. 383. 

Ui) Newsome v. Graham (1829), 10 B. & C. 234 ; see Ilarhcr v. Brown (1836), 
1 0. B. (n. 8.) 121 ; aud compare Finck v. Tranter, [1903] 1 K. B. 427. 

(f) See (UetlhiU v. Hunter (1880), 14 Ch. D. 492, 493 ; and as to actions for 
Dionoy had and received, see titles Coxtbact, Vol. VII., pp. 473 et seq.; Money 
A.ND Money-Lending. 

(fi) Soo Henderson v. Arthur, [1907] 1 K. B. 10, 0. A. ; where under a lease in 
wnting rent is payable in advance, evidence of a parol agreeinout by the land- 
loi'd to accept a bill is not admissible {ihid.), 

(f) In general the taking of the cheque docs not prejudice the landlord, since 
his remedies for the rent remain, but it is otlicrwiso if under the circumstances 
the remedy by distress has liecome unavail able ( Tape v. Westacott, [1894] I Q. B. 
272, 0, A.), See, further, titles Agency, Vol. I., pp. 145 et seq, ; Contract, 
Vol. VII., pp. 444 et seq. If the rent is remitted by post, tliis is done at the 
risk of the tenant, unices the landlord has e.xpressly or impliedly authorised 
such method of paymer.t (irar^riVA- v. Noake^i (1791). Peake, 98 [67] ; Norman v. 
Hiems (1886), 3 T. L. R 182, C. A. ; Luttges v. Sherwood (1895), 11 T. L. R. 
233 ; Pennington ▼. Crossley & Sons (1897), 13 T. L. R. 613, C. A.) ; but the 
tenant must exercise due care in posting ; see Hawkins v. Itutt (1793), Peake. 
248 [186]. 

(/) See p. 468, ante. 

(ff) Davis V. (1833), 2 Ad, & El. 623 ; see Harris v. Shipway (1744), Biiller, 
Law of Nisi Prius, Ut ed., 178; Pai/rtg v. Baker (1817), 3 Bricoi 372 ; Davidson 
V. Allen (1886), 20 L. R. Ir. 1C, 23. Since the bill or note is no satisfaction, a 
judgment recovered then^on is no satisfaction until it results in payment (D/aI*e 
?. Mitchell (1803), 3 East, 251, 239). See also title Distress, Vol. XI., p. 153. 
As to the effect of the landlord discounting the hill, and as to the presump- 
tion raised by his accepUng a hill or note of an agreement to suspend his 
remedy by distress, see ibid, A suleequeut agreement that no rent is due 
dischaigee the note {HmeU v. Lewie (1636), 7 C. ft P. 666). 
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action (h ) ; and, generally, where the lessee has a liquidated demand ctEcr. s. 
against the lessor, and the lessor brings an action for rent, the Dedactiong 
lessee has a right to set oil his own liquidated demand, and the allowed, 
lessor will recover only the balance (i). But when the lessor is 
exercising his remedy of distress, this right of set-off is not recog- 
nised {k), and he is entitled to distrain for the entire rent due, 
subject only to deduction of sums which are deemed to have been 
already paid to him on account of the rent, and of certain pay- 
ments made by the tenant the deduction of which is authorised 
by statute. 

950. An underlessee is entitled to deduct from his rent arrears UnderlMsee’i 
of rent due to the superior landlord which have been demanded 
from him and which he has paid (/). There need not he a threat of 
immediate distress, and after actual payment the deduction may be 
made notwithstanding that the superior landlord has allowed time 
for payment. It is sufficient that the superior landlord has demanded 
the rent and is entitled to distrain (m)\ The rule is the same 
in the case of a rentcharge enforceable by distress which the lessee has 
paid on demand, notwithstanding that there was no personal liability 
on the lessor to pay it(n) ; and also in the case where the lessee is 
liable to eviction at the suit of a mortgagee and pays rent to him 


(A) See Dalhmn v. Kin<j (1837), 4 Bing. ( n . c .) lO.). There must bo an 
agreement to allow deduction from the rent; it is not Bullicient that the landlord 
ha8 agreed to allow a epecitiod sum for repairs {(haham v. Tate (1813), 1 M. & S. 
609) ; see Datues v. Stcut'ij (1810), 12 Ad. JiU. 506. Fiwiuontly tho rosorvution 
of rent expresses that it is to bo fr *'0 from epocilied doduc.tionH, such us tuxes, 
charges, and impositions v. Hooper (1690), Cartli. 135), or from deductions 
generally ; and then the lessee is debarred from making deductions which he 
could make in the absence of an agreement {lirwlbury v. Wrifjht (1(81), 2 
Doug. (k. B.) 624) ; and it is the same wliere tho lease reserves a not rent 
{fimndt V. iro77iar7c(1828), 7 B. & C. 627. 629) save as regards deductions, 
Buch as income tax, which the lessee cannot abandon. 

(•) See liopery, Bumfurd (1810), 3 Taunt. 76; title Set-ovf and Oounteii- 
CLAlM ; and compare Oower v. Iluut (1734), Barnes, 290; WiLhon v. HavenjMnrt 
(1833), 6 C. & P. 531. But the los.-oo lauiiot set off an unlinuidaled demand, 
BUch as damages for breach of covenant by tho lessor ( If v. Waters (1795), 
6 Term Hep. 488). 

(A) Absalom v. Kau/ht{\ir3), Buller, I^w of Nisi Priiis, let od., 177 ; lAiycock 
X. 'J’ufntU (1787), 2 Chit. 331 ; Aiidrea v. llattaick (1819). 1 UrcKl. & King. 37,48 ; 
Wnitm X. Davtnjx/rt (1833), 5 C. & P. 531 ; Oraham x. Alliopp {l8W), 3 E*ch. 186, 
198: bat the distinction has been emphutically disapproved (hap»/ar(l v. HrfcAer 
(1792) 4 Term Esp. 511, per Lord Kksyon, O.J., at p. 613). Smoo there is 
no set-off in distress, it follows that the tenant cannot obtain an injnnction 
Birainst a distress for tho fuU amount; see Townr«u> x.Jt'Tum (1818). 3 MsM. 
208 • Pratt x. Etith (1864), 33 L. J. (CH.) 528 ; and see tiUe Lisraias, Vol. XX., 


il) Sapt/oril x. Fletdur, $upra ; Jam x. Murri$ (1849), 3 Kwh- 
Bettine off such a payment in an action, see Btwgeu v. tamng^ (1812), 
4 Taunt. 614 ; and see tt'ilkituon x. Cawood (1797), 3 Anst. 903; 

(1833), 2 Cr. & M. 145 ; ffDonoghut x. Coallrouk and Uroadoak Co. (1872), 

M L. T. 806. As to the statutory right of lodgere and 

to prevent a distress by paying rent to the Bupenor landlord, Bee tiUe DISTEEBS, 

Vol. XI., p. 143. _ 

(«i) Carter x. Carter (1829), 5 406, 409. 

in) Taalor x. Zamira (1816), 6 ATint. 624; mpmort x. (1848), i 

CskVldr 616; ImhaJe {iJrd) Lem x. LMreU (1776), WiJh., 348. 
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Sect. 8. in conficquence of the mortgagee’s threat to assert bis legal remedy (o). 
DednctJoni In such cases it is the duty of the lessor to make the payment in 
allowed, order to protect the lessee. If he leaves the lessee to pay, such 
payment is treated as being a payment of so much of the rent due 
or growing due to the immediate lessor, and the latter is entitled to 
distrain only for the balance ( p). 

Income ta*. 951. Certain deductions from rent are authorised by statute ((y). 

The tenant is authorised (r) to deduct from the first payment of 
rent, after the tax has been paid, the amount of the rate of income 
tax chargeable upon or in respect of the rent during the period 
through which the same was accruing due (a). Any agreement 
between the landlord and tenant for payment of rent without 
allowing the deduction of tax is void (h ) ; but a proviso for reduction 

(«) Johhuon V. JonvH (IH30). 9 Ad. & El. 809, 814: Uwhrhay y. Read (188T), 
1?0 (J. n. 1). ‘J09, (\ A. ; Jhjer v. Rowly (1824), 2 Din". 94. This may 
hu}i|ion whom the iiKntpij'or inak^s a leas© after the duto r»f the mortgage, and 
th© Con VO j unci I ig and Law of l*roperty Art, 1881 (44 & 45 Viet. c. 41), s. 18, 
dooH not {VntUthay v. R^ad, »upra ) ; and see title MoiiTOAnE. 

( p) Sap'i/frrd V. Fkiihn (1792), 4 IVrin Pop. 511 ; Graham v. Alhapp (1848), 

3 Kxch. 1M>, 198; so© Hoodie v. (1811), 7 Man. & Q. 386. Ah to such 

payin©ntHdis(‘)mrgingront growing due, as well as rent actually duo, see Carter 
V. t^arter (1829), 5 Ping. 4(Hi. 409. 

iy) As regards tithe roiitoluirgo (soo titles DlsTRKsa, Vol. XT., p. 158 ; 
Ecci.esias'I K’AL liAW, Vol. XL, j»p. 747—749, whore the subject is fully dealt 
withj ; it inav her© Ihj ntatod that a ooutraot by the tenant to roiinburse to the 
landlord surfi sums iih h(' shall pay for tithe rontcharg© is ]>rohibitod (see Tithe 
Aot, 1891 [ai & 55 Viet. c. 8), s. 1 (1); Ludlow {Lo>d) v. Ptke, [llKW] 1 K. H. 
531); oMitjni!© /W// v, Jhupjau (1839), 1 I. Eq, It. 311 (\vhi«*h would not be 
^»llowod); though the parties may arrange for an additional fixed rent so as to 
cover the tit lie rent charge Uhu ies v. Fiiian (1842), 2 Dr. Sl War. 225 ; Car> Ian 
y. Rraha:ou (lS4t>), 3 Jo. & Lat. 200). The renteharg© falls on the person, such 
as a lesMee, in actual rtM'oipt of rent fnnu th© occupier (see Peed v. King (1894), 
11 T. li, U. IS), but it can lie shifted by agreement from such non-occupying 
lesst)© to the lessor, 

(r) 8e© title Income Tax, Vol. XVI., pp. 632— 635. OGl, 686 ; and see, further, 
titlcH CoxTUAcn’, Vol. VII., p. 466; Dibiress, V«d. XI., p. 158. 

(a) Under the Revenue tNo. 1) Act, 1864 (27 & 28 Viet. c. 18), the deduction 
is 111 accordance with the rate for the time l»eing iu force. The deduction may 
be made notwithstundiiig that the landlord i.s entitled to exemption (Swatmaa 
V. Ambler (1854), 24 Ij. J. (ex.) 185). Ah to the Jumllord's property tax under 
ntat.. (I8(K») 46 (leo. 3, c. 65, now repealed, and other earlier statutes, see R. y. 
Mitt ham {/nhalitavU) (1783). 1 Doug. (K. ».) 226, n. ; Gahell y. Shevell (1813), 
5 Taunt. 81 ; Graham v. Tate (1813), 1 M. St S. 009; Franklin y. Carter (1845), 
1 0. R. 750. The tenant must prove actual payment by production of the receipt 
(see Pot'oek v. Funfarr (1809), 2 Oiinp. 181 ; Rakn v. Daidi (1813), 3 Camp. 474), 
though he need not produce the assessment f/'AiTpsy. /?ecr(18l5), 4 Camp. 266); 
and a succeetling oi’ciipior may make u.se of a receipt given to his pr^ecessor 
for tax which has liccome due since the last payment of rent (Clennel y. Read 
(1816), 7 Taunt. 50). 

(h) 8©e title Ikwme Tax, Vol. XYI., pp. 633. 661 ; and eee stat (1806) 46 
Otv. 3. c. 65. s. 115. But a covenant for payment of inoome tax by the tenant, 
though itself void, does not avoid a separate covenant for payment of rent 
olmr or all parliameiitarr taxes etc., for these general wor»s must be under. 
•t4>od to lefor to taxes which the tenant might lawfully covenant to pay in 
exoneration of his landlord {GasktR y. King (1m)9), 11 Fjiat, 165 ; see Readsham 
y. Rci/ders (181 1 ), 4 Taunt 57) ; and where rent is reserve^d clear of property tax, 
th© lease is not thereby rendered void, but the words ** clear of property tax ’* 
are inoperative Abbott {UU), 4 Taunt 105; TincMerv. Prmtiee{\^V2), 

4 Taunt 549) ; oompare Davies v. Fittcn, mpra. 
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of rent in the event of the repeal of the Income Tax Acts is 
valid (c). 

952. The tenant pays the entire land tax in the first instance, 
and he is then entitled to deduct from the rent so much of the tax 
as the landlord ought to bear (d) ; that is, such proportion of the tax 
as the rent bears to the total annual value at which the premises 
are rated for land tax(e). But this is subject to any agreement 
to the contrary (/), and accordingly the lease may contain a 
provision excluding the right of deduction (g) ; and the tax can only 
be deducted from the rent which was due or accruing duo when the 
tax was paid. The payment of the tax is considered as a pavnient 
of so much of the rent then due or growing duo, but if the rent is 
afterwards paid in full the overpayment cannot at a suhsequcjit 
time be deducted from the rent(/<); nor can the b^nant recover it 
in an action ns money paid to the landlord’s use (i). Similarly, if 
the landlord, by mistake but with knowledge, or means of knowledge, 
of all the facts, allows an excessive deduction, he cannot afterwards 
distrain for this as arrears of rent(/:), or, it seems, recover the 
amount in an action (/). 

953. Under the Metropolis Management Act, 1855 (m), the local 
authority may execute drainage and paving works, and under the 
Metropolis Management Amendment Act, 18(12(7/), it may require 
payment of the expenses from either the owner or the occupier. 


M Colhron v. IVavcra (1802), 12 0. B. (N. s.) 181 ; v. Pitt (ISO.i), II 

li. T. 002 ; see title InCume Tax, Vol. XVI., p. 0.'M. 

(rl) And each 8ucoo.‘<.'<ive leasee cun d*‘du<it the tax fr«nn the rent p.iyuhle fo 
his immediute landlord; see [.and Tax Act, 1707 (38 Hoo. a, c. 5), h. 17. 
Ihfferences between the landlord and teiiunt may ho w^tllcd hy th(» crnnmih- 
sioners s. 18). See, fiirthtT, titles Distues-s, Vol. XI., p. note (</) ; 

Land Tax. pp. 307 et ante, 

(e) See y. Hill (17817), 3 Term Kep. 377, 379; IVltiffn/U v. Urumhro'fl 

(1818), 2 Stark. 440; Stuhhs (1820), 3 li. & AM. 610, 619; Ilnr-/ v. 

Conat (1830), 10 B. & 0. 036, (US, (364. 

( f) liund Tax Act, 1797 (38 CJoo. 3, c. 6 ), s. 35; compare CniiiaU^n v. <Harkt 

(1763), Say. 78. 

(y) See p. 489,;)/w^; and compare /iVa*/6nr^ v. irr6//</(I7SI), 2Dou;;. (k. n.)021. 
If the tenant is liable to pay tlio tax, or any part of it, nmi the tax is ri*'l<*< TiM d 
by the revtarsionor, the wmdo or the portion piyuhlo hy the tenant rein sins on 
foot for the benefit of the revorsiouor, and is ieco\eriihIe as reiit reHiTV(’*l Lund 
Tax Hedomption Act, 1802 (42 Geo. 3, c. IBi’, s. 12(5; Ifani v. (V,/fd<, aujrra; 
compare Faulkner v. LUivilUn (1803), 9 L. T. 251, ,557, (’. A ). 

(A) Andrew y, JTawrocA (1819), 1 Brod. & Biiifc. 37 ; Sfuhhn v. Pnrsohs, fu}>ra, 
at p. 520; see Spr^yg v. Ilnmmmd fls20), 2 Bresi. & B,n;r. 69 ; Sinnthr'tin v. 
Hamon (1828), 3 C. & P. 314 ; and the tenant has no remcMly in e«pnty ( Wddty 
y. Ciwpera' Co. (1713), 3 P. Wms. 127, n. ; Atwt^l v. Lamprey [1719;, 3 I*. Wms. 
127, nj. ^ , 4 

(i) The overpayment is a voluntary payment, and if there is no mistake of 
fact it cannot be recovered {Andrew v. lliinrttrk, aupra; but boo Stuhba v. 
Ptirarma^ aupra, at p. 620, contra), 

(k) Framitm v. (1820), 4 Bin^y. II. 

(l) ira//<r V. Andrewa (1838), 3 M. & W. 312. 

(m) 18 & 19 Viet. c. 120 ; ss. 73, 106. 

(n) 25 & 26 Viet. c. 102, a. 96 ; and see title Uiouwats, SrnEETS, AND 
BamoES, Vol. XVI., pp. 198 sf aeq. 


Sect. a. 
Deductions 
allowed. 

Uiiul tax. 


Drainage and 
(lavnig 

cxpriiHra in 
I he motro* 
poliB. 
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Scot. 8. 
DedQcilonB 
allowed. 


Other 

ei|>enflef 

•f local 
authoriticH : 

(i.) Diaixiage 
work ; 

(ii.) Paving 
and lighting ; 


(111.) Almto* 
mcfit of 
ouidaiicca. 


If payment is required from the occupier, he can deduct the amount 
so paid from the rent from time to time becoming due in respect of 
the premises (o). But this right of deduction is subject to any con- 
tract between the landlord and tenant ; and if the tenant has agreed 
to pay such expenses, his right of deduction is gone (p). 

954. Under the Public Health Act, 1875 (a), the local authority 
may require drainage and other works to bo done, and in default 
may do the work itself, and may either recover the expenses 
summarily from the owner, or may declare them to be private 
improvement expenses (/>). Similar provision is made with regard 
to the expenses of paving and lighting private streets (c). Where 
such expenses are declared to be private improvement expenses, 
they may bo recovered by levying on the occupier a private 
improvement rate for a period not exceeding thirty years (d), 
and the occupier, if be bolds at a rack-rent (e), can deduct three- 
fourths of the rate from his rent, and if he bolds at a rout less than 
a rack-rent, he can deduct from his rent such proportion of three- 
fuurths of the rate as his rent bears to the rack-rent ; and the 
landlord, if he is a leaseholder holding for a term of which less than 
twenty yours is unexpired, can make a corresponding deduction 
from the rout payable by him (/*); but this right is subject to any 
contract between the landlord and tenant (</). Under the Public 
IJeallh Acf, 1875(/0» a^d the Public Health (London) Act, 18D1 (/), 
provision is made fur the abatement of nuisances, and, if the local 
authority does tlie work, it can recover the expenses from the 
occupier, who, in tlie absence of agreement to the contrary, may 
deduct the amount from his rent (/(). The tenant may also, in 
the absence of such agreement, deduct the landlord’s proportion of 
a sewers rate(0« 


(o) But deductions under this and siinilur statutes can only bo inado from the 
cuiTont year K rout ; hoo tulo Distkess, Vol. XL, p. 168, note (»/). 

( p) See title lUsTKEss, Vol. XL, p. 168, nolo (/). 

(а) as & at) Viet, c, 65. See title Uiounvays, Streets, and Bridges, 
Vol. XVL, pi). 216 el mq. 

(б) ruhlic Iloalth Act, 1875 (3S & 39 Viet. e. 56), b.«. 23, 3(>, 41, G2; see title 
UiouwAYS, STUEiris, AND BiuiiOKS, Vol. XVL, pp. 224 et wy. 

(c) Ihiblio lleulth Act, 1876 (38 & 39 Viet. r. 6.^}, s. 160. Paving expenses 
under the Private Street Woiks Act. 1892 (55 & 66 Viet. c. 57). are recoverable 
in the aaino manner as private iiuprovemout oxiieuses under the Public Health 
Act, 1876 (38 A 39 Viet. c. 65). 

(ii) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 213. 

(el /.f., a rout which is not less than two-thirds of the fall net yalue 

of tne promises {ibid,, s. 4). 

(/) Ibid., 8 . 214. 

(o) Ibid., s. 226. 

a) Ibid., ss. 94, 95, 96, 98, 104. 

{*) 54 & 65 Viet. c. 76, ss. 3, 4, 6, 11, 121 ; and see title PuBUO Health and 
IjOCal Administration. 

(k) And as to the deductions from rent of expenses which have been declared 
a charge on the premises, see gcncially l^iblic iloalth Act, 1875 (38 ft 39 Viet. 
c.56),s.257. 

(Q aShiiU V. Humbl* (1854), 15 C. B. 321 ; Tidsuell v. Whitworth (1867), 
Ii. R. 2 0. P. 326, 336 ; Land Drainage Act, 1861 (24 ft 25 Viet. o. 133), s. 38 
and aee title Land Improvucent, p. 298, aide. 
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956. T^ere an occupier of premises has paid anj exi^nses to 
an adjoining owner in respect of party walls under the London 
Building Act, 1894 (m), he can deduct the amount from any rent 
payable by him to the owner of the promises. 

956 An occupying tenant who properly pays, on account of a 
rentcharge created under the Cop^diold Act> 18U-l(w)» any money 
which as between him and his landlord he is not liable to pay, 
can either recover it from tlio landlord or deduct it from tlie 
next rent payable ; and an intermediate landlord, who pays or 
allow’8 such a sum, has the like remedy as regards his suiierior 
landlord (o). 

957. The amount of compensation for any improvement du 
under the Agricultural Holdings Act, 1908 (p), or any enactment 
repealed by that Act, or under custom or agreoment, may bo set 
off against rent (9). 

^ 968. Where a compensation charge bos been imposed on 
licensed premises, a licence-holder who pays the charge may, 
notwithstanding any agreement to the contrary, make a deduction 
from his rent according to a scale varying inversely with the length 
of his unexpired term ; and a similar deduction may be made by 
any person from whose rent a deduction has been made (r). 

Secjt, 4. — Suspension* 

959. The lessee is not liable for rent accruing due after (s) bo 
has been evicted from the promises either by the landlord, or by a 
person lawfully claiming by title paramount, so long as the eviction 
continues (a). 


(to) 67 & 68 Viet. c. ccxiii., 8 . 173 ; b«g Earh v. Mmigham 14 C. H. 

(K. S.) G2e, on Die corresponding provinion of the Motnjpolituii building Act, 
18116 (18 & 19 Viet c. 122), now repealed. 

(n) 67 & 68 Viet c. 48. 

( 0 ) Ihid.t 8. 27. As to enfranchUomont rentcharge, boo title CorYiioi.us, 
Vol. VIIL,pp. lllrf 

(p) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28). 

Iq) Ibid.f 8. 31 ; and Bee, furtlier, title Aoricui.tt’ke, Vol. I., j). 260. 

(r) Licensing (Consolidation) Act, 1910 (10 l*Mw. 7 & 1 wen. 5, c. 20i 
8 . 21 (3), Sched.III , Fart IL ; and see title Ixtoxicatino LiQf’oiis, p. 74, 
ante. 

(«) He remains liable for rent accrued due before the eviction, and hence, in 
resisting a claim for rent, he must show that it accrued duo after the eviction 
(5/Wicv. Cambell 7 Man. & G. 380; .SV% v. Brownf^ (1846), 7 Q. B. 

620; Newport v. JIanhj (1845), 2 Dow. dc L. 921). 

(a) Ttmlinson v, Hay (1821), 2 l3ro<l, & Bing. 080; Prentir* r. EllioH (1839), 
6 M. & W. 606. If the landlord brings eject luent for a forfeiture, he cannot 
recover rent accruing afUj the issue of the writ; hi« remedy is in damages for 
the detention of the premises (/iircA v. U'rigbt (17ts61. 1 Term Il<*p. 378 ; Jonn v. 
Carter (1846), 15 M. & W. 718). An eviction by the landlord, in addition to 
stopping the rent, prevents him from forfeiting the lease for noii-j»erformance 
of covenants (/V/iaff ?. (1802), 31 1a. u. (C. r.) 281); but it does not 

discharge the tenant from his covenants other than lor payment of rent, or put 


Swrr, 8. 
DedactionB 
allowed. 

Party walla 

Copyhold 

rcotdiarges. 


Agricultural 

cumjicnsation. 


Licensing 

ruin[ienRatioB 

rate. 


Evictioa. 
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SacT. i. 

Supenslon. 

What act! 
amount to 
efictioD. 


Abandoimifiit 
and rcLettiiig. 


STicti<»n 
under title 
paramount, 


To constitute an eviction for this purpose, it is not necessary that 
there should be an actual physical expulsion from any part of the 
premises ; any act of a permanent character done by the landlord 
or his agent with the intention of depriving the tenant of the 
enjoyment of the demised premises, or any part thereof, will operate 
as an eviction (b). Thus there is an eviction if the landlord enters 
and uses the premises, the tenant remaining in possession (c) ; 
though a mere trespass by the landlord is not sufficient (d). It seems 
that it will be an eviction if the landlord induces the undertenants 
to leave by notice to quit, so that the premises are left 
unoccupied (c). 

960. The mere abandonment of the premises by the tenant docs 
not aflect his liability to pay rent. If, however, the landlord subse- 
quently enters and uses the premises for his own purposes, this is 
equivalent to an eviction, and he cannot recover rent subsequently 
accruing due (/). And so, if the landlord relets the premises to 
another tenant who goes into possession, this operates as an eviction 
of the previous tenant, from whom the landlord cannot recover any 
rent which falls due after tlie reletting (g), even in respect of a sub- 
sequent period wlicn the premises are unoccupied (/i). But the 
landlord can protect himself by reletting on the tenant's account, 
and giving notice to him accordingly (i) ; and it is no eviction if he 
merely enters for the purpose of protecting the house (/c), or puts 
in a caretiikor for the same purpose(/), or puts up a notice for 
reletti»)g(w). 

96L Similarly, in ordor to constitute an eviction by a person 
claiming under tide paramount, it is not necessary that’the tenant 
should he ])ut out of possession, or that ejectment should he 
brought (»)• A tlireat of eviction is sufficient, and if the tenant, in 


an ©ml to the tenaiicv (i'f/rmon v. ( V^a /in'r^ (1840), 7 C. Ji. 20(»; Xurton v. 
Miin{m\),\Q. 1J/61S). 

(h) Vpton V, Townmd IT (^. H. SO ; I/enderf^on v. Mears (1859), 7 W. K. 

654 ; liaynton v. Morgan (188vS), 22 U. J5. 1). 74, C. A. ; see Wheeler v. Sietfensim 
(1S()0), 6 U. & N. 165; not©B to Salmcf^ v. Smith (IGG9), 1 Wins. Saiiiid. (cal, 
ls7l) 20G. As to tho ultoratioii of tolls after a demise of them, see Harris v. 
Mmrice (1S12). 10 M. & W. 2G0. 

(c) Smith V. Raleigh (ISI n. a Tamp. 513 ; (JrifUh y. IMges (1S24). 1 C. & l\ 
419,420. y V 

^ [d) Hunt ?. ( oj*c(l775), I (\>wp. 242 ; Xeivby y.S/iurjje (1878), 8 Ch. D. 39, 51, 
C-. A. 

ffl) Rurn V. I’hrlps (IH15), I Stirk. 91. 

(/) Jf?ird V. />ryo?niW/r(184G). 2 t’ar. & Kir. 415; Orny v. Owen, [1910] 1 
K. K G22 (wher(\ h«)wevor, the landlord roc(»vered diimages for bretich of 
•groemunt of tnnaiu'y). 

(^V) Hall V. liurgeti ( 1826 ), 5 !’». & (’. a.JC, aTO. 

(A) H oWa V. AUheson (1826), 3 limp. 462. Formerly where the reletting took 
place between two rent days, the landlord could not recover the rent from the 
previous rent day un to the reletting [Hall v. Burgees, eupra) ; but apparently 
the rent would now be apportiouable for this purpose ; see p. 482, post* 

(i) H o//« V. JtrAesoa, ttepra. 

(*) Smith V. Raleigh, supra ; Orljith v. Hodges, supra, 

(/) llird V, iMftmvieBe, supra. 

(m) iisdpath V. i2rj6ertt(1800}, 3 Ksp. 226. 

(w) Z>ss d. HiigMatham ?. BafCsn (1840), 11 Ad. ft EL 307, 3U. 
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Bonseqaenoe of each threat, atlome to the claimant, he can set this 
op as an eviction by way of defence lo an action for rent (o), subject 
to his proving the evictor’s title (p). But there is no eviction if the 
tenant gives up possession voluntarily (q). 

962. The tenant takes the demised premises subject to any 
defects existing in them at the time of the letting, and to any events 
which subsequently affect their value. Hence, unless the lease 
contains express provision to the contrary (?•), and with certain 
statutory exceptions (s), the rent continues lo I)e payaldo notwith- 
standing that, in the case of a dwelling-honso, it is at tho lime of 
letting (0, or subsequently («) unfit for habitation ; or, in the case 
of land near the seashore, that it is of no value («); or, in tho 
case of agricultural land, that it is unsuitable for the ititonded 
Rse(b) ; or that the premises are subsequently destroyed by firo(r), 
or carried away by a flood (d), or inundated by freslii watrV (r) ; or 
occupied by an alien enemy (/) ; or that, by the landlord's neglect 


(0) Poole Corporation v. ll’Adf (1646), Ij M. & W. 671; Curprutrr v. Purlcer 
(1867), 3 C. n. (N. a.) 200, 234, 235. 

(^) Jordan V. TwflU (17yi>), Leo temp. Ifanl. 171 ; Simom v. Fiirrm 
1 Biiijv. (n. C.) 272 ; Poole Varporation v. Whdt^ xnpra. But wluuo tho leK‘'*oo 
sues oil tho covenant for quiet enjoyment, it i.s Hulliviont ftirhim to}ili«'f;o ^‘iienilly 
that tho ovictor ontoreil lawfully claiming title iimler the lensor, without sottnii? 
out particulars of his titlo {FoJer v. Pitr-on (171t2), *1 Toriii Jiep. «17; /Ad/f/n.;* 
V. Fa^t India Co, (171ii)), 8 Term Hep, 27 h ; sco Siwom v. lanrn, at ji. 

{rj) Be Emery and liarneit (iSOSj, 4 C. B. (x. ».) -12*1. TIum is on ummiit of 
tho aan^er of coHumoii {ifclmey v. EfX (I^57}» 2 (’. B. (N. s.) 7CS, 77.S ; geo Inmn 
V. JH Nnovu (IHJl), iJ Man. & (i. lO.i). 

(r) Seo Iknne^t v. Irtlaod (IN, 58}, K. B. & K. nnil a ]>roviHion for 

BUBpeni-ion of rent only applies to tho in thi» [»riivi>iori {Snnrt v. 

/AYAtn (1878), 7 Ch. iJ. 81 o ; ManchnUr lUmdtd IVurthnu^e i’o. v. C’tor f 18S(I), 
I C. P. D. 607). 

{e) As to the statutory conditions os to fitness for hahilation in tho cuso of 
imall dwelling-bousee, see p. 6(Kh 

[1) Uariv. If'im/wr (1848), 12 M. & W. (58. Thin npplien only to unfurnishotl 
houses ; as to furnished houses, see p, 609, post. 

(m) Arden y, Pulltn (1S42), 10 M. tV: W. .*521, 328; Mvrrtiy v. (1874), 8 
L li. C. L. 39<» ; CvIUm v. Harrom (1831), 1 Mood. & B, 1 12, roatro, is not law. 

(a) Meath {Earl) v. Vuthhirt (1870), 10 I. U. C. 1.. :m, 

(b) Sutton y, JVmpfc (1843), 12 M. & W. 52,02; compare CouoUy y. Baxter 
(1819), 2 Stark. 523, 

(c) Monk V. < wtpiT (1727), 2 Stra. 703 ; Baker v. lloHyzaffell ( 1 81 1 ). 4 Taunt. 46 ; 

Izon y, Gorton (1839), 6 Bing. (n. O.) 001 ; Marehall v. S'ho/tfld «l' To. (1HN2), 52 
L. J. (a B.) 68, C. A. Tho rule is the same notwithstanding that the t<*nunl lias 
covenanted to repair, damage by fire ex<M*pted {Bel/our v. \Vi«t(m (1780), 1 
Term Hop. 310; flare y. OrovcB (1790J, 3 Anst. 087) ; and though the Imidlord 
refuses to lay out insunince money which he has leodved in rehinlding (Lesede 
y, Chatham 1 Sim. 146; Loffi y. (1869), I K. & 1C 471 j; w*e 

p. 520, post. ConstMiuently the landlord will not W restrained from suing for 
the rent {Holtzajtffesl v. Baker (1811), 18 Ves. 116 ; Leals v. f'heeibnm, mjra). But 
in the case of furnished lodgings the rent may be tr**atcd bv the parties as 
accruing from day to day, and tnen the rent will stop if tho lodgifigs become 
useless through fire [Parker v. Gihhins (1n41), I Q. B. 421). 

(d) Carter v. Cummins (1606), ciWd 1 Cas. in Ch. 81. 

(e) Since, it is said, the le^soe has the fish and usually the land can hn 
reclaimed ; but it is different in case of invasion by the s#-*a, ►intx* tho right lo 
fish is in the public, and usually tho land cannot be reclaimed (1 Boll. Abr, 
336 ). 

(/) Paradine y. Jane (10471, Aleyn. 26. In aucli cases the tenant U bound 
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of an obligation to repair, the premises have become useless to the 
tenant (g). 

Similarly, a fixed rent reserved by a mining lease continues to be 
payable throughout the term, notwithstanding that the minerals 
have been worked out (h), or are not worth the cost of working (i). 
If, however, no rent is fixed, but the lessee has covenanted to get a 
minimum amount of minerals, he is not liable to pay royalty on 
this amount if in fact it does not exist in the land (/c). 

Sect. 6 . — Apportionment 

963. Rent, whether reserved or made payable under an instru- 
ment in writing or otherwise, is considered as accruing from day 
to day, and is apportionable in respect of time accordingly (J). But 

by bis oxpross contract, notwithstandinp; accident by inevitablo necessity; 
corUrat where an oblij'ution is only imposed by law {ibid .) ; compare Harrison v. 
North {Lord) (1067), I Cas. in (Jn. 83 (where no decision is reported, but the 
Lord (ihuncellor said that ho would relieve if he could). 

(7) Surplice V. Farnsworth (1844), 7 Man. & G. 676; but a lodger if ho leaves 
abruptly through the landlord’s misconduct is perhaps only liable for ront for 
the time of notiuil eccupafiou; see Kirk man v. Jarvis (1839), 7 JJowl. 678. 

Ui) Ituh {Maniuis) v. Thompson (1844), 13 M. & W. 487, 493. 

(f) Millers V. bevimshirc {Duke) (1862), ]6Beav. 252 ; liidywayy. Snefjd{\Hbi , 
Kay, 627, 636; Strelfep v. Pearson (1880), 15 Ch. 1). 113, 119; see title Mines, 
Mjneuals, and Quakhtes. 

Uc) ('lifftml V. Watts (1870), L. R. 6 0. P. 677, 587, 588. 

\l) Apportionment Act, 1870(33 & 31 Viet. c. 35), s. 2. At common law 
there was no apportionment of ront in respect of time, since the rent only 
became payable on tho expiration of the full quarter ly or other period in respect 
of which it was rea«irvod {(^mCs Case (1613), 10 Co. Hop. 127 ii). Oousequontly 
when the landlord was a tenant for life without power of leasing, ami died 
between two rent days, the rent up to bis death was not recoverable, and the 
renuiimloriQun had un action for use and occupation only for the rent sinco the 
death (f/c«w<T V. Muryan (1718), 1 P. Wins, 392; see Parwlck v. /Wfr (1609), 
Cro. Jac. 227; Hay v. 7*a/«icr (1728), 2 P. Wins. 601). This was remedied by 
the Pislroas for Pent Act, 1737 (11 Goo. 2, c. 19), s. 15, which enabled the 
executors or adiiiini-strators of the tenant for life to recover an ap|)ortiuned part 
of tho rent up to the death ; see AV Smyth, a Lnnaiir, Ex jmrte Smyth (1818), 
I Swuii. 337 ; title Kqiuty, Vol. Xlll., p. 29. But tho statute only applied 
whore the lease detorinin<*d by tho death of a tenant for life, and if the lease 
was by an owner seized in fee simple, or by a limited owner with power of 
lett.sing, tho next rent due after tho death went to the heir-at-law or devisee, 
or to tho remainderinun, and the personal representatives of the lessor could 
claim no part of it ; see note to lie Smyth, a Luuatic, Exjmrte Smyth, supra. 
This case was provulotl for as regards tomints for life by the Api>ortioninont Act, 
1834 (4 & 5 Will. 4, c. 22), s. 2, and tho same Act {ibid., s. 1), extended the 
Distress for Kent Act, 1737 (11 Geo. 2, c. 19), to all caws where leases 
doteniiinml by tho death of the lessor, ulihough not strictly tenant for life. As 
lo tho CiHistruetion of tho Ap 
Plummer 
Drew. & 

Anglut^s , , . „ ^ ^ 

Apportionment Act, 1834 (4 & 5 Will, i, c. 22), did not enable an apportionment 
to be made between the i^rsonal representatives and the heir or devisee of a 
lessor who was entitled in fee simple {Hrownt v. Amyut (1844), 3 Haie, 173; 
Herr v. Bter (1832), 12 C. B. 60; AV Clulow's Epates (1857). 3 K. & J. 689} ; 
nor did it apjdy where the rent had not been reserved by an instrument in 
writing {B$ Markhy, a Lunatic (1839), 4 My. ft Or. 484 ; Mills v. Tnmper 
(1868), 4 Oh App. 320) ; and it initrht be excluded by express stipulation 
(Apportionment Act, 1834 (4 ft 6 Will. 4, o, 22), s. 3); see Tyrrdl ▼. Otark 
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the apportionment does not accelerate the time for payment of the Ssor. a. 
apportioned part In the case of a continuing rent, the apportioned Apportion* 
part becomes payable when the entire portion of *>n*liich it forms a mont. 

part becomes payable, and not before ; and in the case of a rent — 

which is determined by death, re-entry, or otherwise, it becomes 
payable when the next entire portion of the rent would We been 
payable, aiid not before (m). But apportionment is allowed only of 
rent accruing due at the date of the event which necessitates the 
aj^portionnient. Sums made payable in advance, and already due 
before such event, are not apportioned («). 

Persons entitled to the apportioned parts of the rent have Recovery of 
rcspeclividy the same renunlies for recovering the same, \^hon 
payable, as they would have had for recovering tho entire portion * 
of rent if entitled thereto respectively ; but the lessee or tho land 
is not to be resorted to for an apportioned )>art of an entire or 
continuing rent specifically. The enitire or continuing rent, including 
tho apportioned part, is to bo recovered by the heir or other person 
then entith‘d apart from apiiorlionmcnt, and the apportiomul ))art 
is recoverable from the heir or other person by the executors or 
other parties entitled thereto (o). 

An apportionment can be made, not (»nly as between tho pt^rsons ApixvUon- 
entitled to the rent, hut also as against a tenant wliosn liability 
for rent coases(p)» or changes its character (7), between two rent days ; 
and after the day when tlie entire portion of rent has, or would 
have, fallen duo, the jnoportionale part is rceoverablo against the 
tenant as rent duo under the lease (r). Consequently a lessee who 
surrenders his lease between two rent days is liable for rent Uj) to 
the surrender, and a lessee on whom a lessor lawfully re-enters 
is liable for rent up to tho re-entry (x). But ho is not liable if he 
is wrongfully evicted (0- 


(1851), 2 Dn'w. so. Tlic* A|ijw»itifinnif*iit. Act, ISTO (IJO & .'M Viet. r. 35) (which 
also cun lie cxolinlotl hy cxj»ro»*fl Htifnilution (f7yf</., s. 47 ; wo He Mrrt<t\th^ Stone 
x,Mcr€iHth (IsOS), 07 L. J. (t and iniikoH stt apjmrtirm- 

ablc pinoT'ully (moo /hsrinfji are v. Itur/.e (1873;, 7 I. 11. Ivp 180, 180) ; and it 
applies whether tho infitnim^-nt caino intu ojioiutirm t)efoio or after tho n>m- 
meiiceinont of tho Act (AV ('titters EHaft (1871), L. K. 18 Ivj. 213; v. 

Petiley (1874), L. It. 19 K j. 271 ; Laurrwe v. (ISsi). 20 t'h. ]). 795); 

but it seems that it d<»eH n>)t alter tho constnietioii of a will jiifniously made 
(Jones V. OgU (1872), 8 (’h. Aj.p. 192). 

(m) Apixirljonment Act, 1870 (33 & 34 Viet. c. 35), s. 3; /te Vuiird Vluh and 

Hotel (V (IsSt*), 00 L. T. 0<*5 ; see He Luraa, Parish v. Hudson (1885), 55 L. J. 

(CH.) 101, C. A. 

(fl) Julia V. liowlothom, [UKtO] I Q. B. 740, C. A. 

(o) Apportionment Act, 1870 (33 & 31 Viet. c. 36), n. 4. 

(p) Swonsta lit ok x, Tlumaa (1879), 4 Ex. J). 94; Harfrup ifr Co. v. BHl 
(1883), ('ab. & El. 19; /»V Johuatm, lU parte Plarlett (1891), 70 h, T. 381; 
including the case of eviction by title paramount (Elvwdye v. Meldun (1889), 24 
L.B.lr. 91). 

(0) See title Distkess, Vol. XI,, pp. 172—171 (company in liquidation). 

\rS See Pe BW n, Ax jtarte Hastintja (Lord) (ISi/.i), 02 I/. J. (q. b.) 028, 632; 
and it has been held that an as.signee is only liable for the apportioned rent 
from the aseignment (Olat^a v. Patterson, [1902] 2 I. E. 600;. 

(a) Formerly this wat otherwise; seo Hrimman v. Leyye(162H), 8 B. A 0. 
324; compare Stark v. 67iflr;,s (1838), 8 Ad. & El. 360 (as to surrender); and 
see Olderaltaw v. IL H (1810;. 12 Ad. A El. 590 (as to re-entry). 

(1) Clapham v. Iiruptr (1685), Cab A El. 484 ; compare p. 480, anU, 
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964. Bent is apportionable in respect of the demised premises- 
and this may become necessary either because the reversion has 
been severed so that different portions of the rent are payable lo 
different persons, or because the lessee has ceased to be in possession 
of the whole of the demised premises. 

Bent is apportionable upon a severance of the reversion, whetlier 
this takes place by the act of the parties or the act of the law (a). 
Thus it is apportionable where the reversion is severed by grant of 
a part to a stranger or to the lessee (b) ; and where it is severed on 
the death of tlic lessor, whetlior under his will (c), or by virtue of 
his intestacy (d). But in order that the apportionment may be 
binding on the lessee, it must be made with his consent or by judicial 
process (c). 

The rent is aj)portionabl6 where the lessee ceases to have 
possohsion of part of the demised premises, provided this is not due 
to unlawful eviction by the lessor. Thus it is apportionable where 
the lessoo surrenders part of the premises (/) ; or where the lessor 
re enters upon part for a forfeiture under a special condition for 
re-entry allowing this to be done (.7), or where the lessee is evicted 
from part by a {)crson lawfully claiming under title paramount (h), 
or whore a part of ilio promises is destroyed by an inundation of 
the sea(i). The lessee claiming apportionment on any of these 
grounds must prove the apportioned value of the land withdrawn 


(a) liittld()n*H Tenures, 8, 122; Co. Lilt. 148 a; VuIUhh and liardimfs Ca9t 
(1697), 18 Co. Pep. 67; Beo Hartley v. MaddockSt [1899] 2 Ch. 199; and now, 
on HusoruruM) (»f f)io reversion, rent is annexed to tho severed portions by 
stuluto : see p. 697, yost. 

U>) V. lAmrh (1601), Cro. Eliss, 851. 

If) Kwer y. Miylc (1600), ('ro. Eliz. 771. 

[d) Lt.^ where the lensc includes freehold and leasehold premises [Moodw 
T. (Jamanre (1017), U liaUt. 153. Siinihirly, whore the rent is refierved in 
roBjKH't of a house and furniture, and these devolve upon different persons, the 
rent is apportioned, notwithstaudin" that it issues only out of the house 
(kSVwu'h V. Mutthews (1811), 8 M. & W. 827 ; see p. 466, ante). 

(ff) Jlliee V. (1822), 6 B. & Aid. 876; Stvansca Corporation v. Thomas 

(1882), 10 U. B. I). 48, 61 ; see (\dUns and Hardings Case, enpra. In case of 
co-iesseos both should bo iiarties to an action for apportionment {Stafford v. 
London (Cdy) (1718), 1 Stra. 95). As to apix)rtioiiment of a rent-charge, see 
Co. Eitt. 148 b; Hartley v. Mtvldoeks, $uj>ra. 

(/) Sviith V. {mr,), C’ro. Jnc. 160; Co. Litt. 148 a. 

(y) Walker's Case (1587). 3 Co. Uep. 22 a, 22 b; Co. Litt. 148 a. Undcj 
certain statutes tho lessor muy resume possession of part of the lands, or part 
of tho laTuIs may be taken for public purposes, and provision is made for 
apportionment of the rent ; see ACTicuUuml Holdings Act, 1908 (8 Edw. 7, c. 28), 
s. 23; title AoiurvLTUiiK, Vol. I.. p, 242; I.»nils Clauses Consolidation Act, 
1846 (8 & 9 Viet. c. 18); title CoMrrLsoRV IVkchask of Land and Com- 
rKNSATlON, Vol. Vf., pp. 138, 147 ; ns to land token under the Church Building 
Acts, stH* Church Buibiing Act, 1854 (17 tJk 18 Viet. c. 32), s. 1 ; or for sites for 
schools under School Sites Acta, 1841 (4 A* 5 Viet. c. 38 and 1844 (7 & 8 Viet, 
c. 37), see titles Ecci.Ksi.isriCAi. L.vw, Vol. XI., pp. 425, 724 ; Education, 
Vol. XII., pp. 118 d seq. As to allotments, see title Allotments, Vol. I., 
pp. 332 d seq. As to provisions in the lease for resumption of |K>s8oasion, see 
p. 459, ante. 

(A) ir«/AvT's (ais€, jfipro; Smith v. MaUnys, supra; see Stevenson v. Lamhard 
(1802), 2 East, 575; Doe d. TaM^Aan v. J%/sr(]814), 2 II & 8. 276; Tomlinson 
T. (1821), 2 Brod. ft Bing. 680; UaHlty t. Maddodu (1899), 47 W. B. 673. 

(•} I ^U. Abr. 233 ; MO p. 481, atdt* 
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from the demise (j), ascertained at the dated such withdrawal (it) ; R*ct. 5 . 
mi the right to apportionment de|)end8 on the person claiming Apportion- 
it \mng in possession of the land, whether as original lessee or as meat, 
assignee ; that is, the rent must bo payable under a contract real, — 
or under a contract arising out of privity of estate (/). Whore the 
lessee has assigned the lease and is sued" on his personal contract, 
he may possibly be liable for the whole rent, notwithstanding that 
the assignee has surrendered part of the premises (m). 

But there is no apportionment in favour of a landlord who Unlawful 
unlawfully evicts the tenant from part of the demised proiuiscs, and cnciiou. 
no part of the rent is recoverable so long as llio eviction con- 
tinues (n) ; nor can the landlord recover in an action for use aiul 
occupation in resj^ect of the part of the promises rolainod by 
the tenant 00- Similarly, where the lease includes land and chatloly. 
and the lessee is unlawfully evicted from the land, there is no 
apportionment (p). 

Where part of the premises is held hy a third person iimi.Uiiy 
rightfully claiming under a title adverse to tlio lessor, so that the ‘otake 
lessee cannot obtain possession, tlie result is the same as in the rase 
of unlawful eviction by the lessor, and no part of i\\^^ rceit is 
recoverable (q). And so, too, where the lease is I)y parol, and part 
of the premises is held under a prior lease made by the same iussor, 
since the parol lease carries no interest in the rovorsion (r). Jhit 
where the later lease is under seal, it carries the reversion iji the 
part of the premises already let, as well as the imniediat** possession 
of the rest, and the whole rent is recoverable (s). 

S ECT . (i . — lifcovery* 

SuiJ-fiEor. DitirenB, 

965 . The landlord has, as incident to his roversion, a right to Distittm 
distrain for arrears of rent upon all goods found upon the premisc^s, 
which right, together with the exceptions thenjto and tlxo restrictions 
thereon, is fully dealt with elsewhere it). In em tain moreover, 

(j) Smith V. hfalingi (ie07), Cio. J.ic. IttO; Co. Lilt, MS a. 

\k) Salta ▼. liafterahg, [ISIOJ 2 K. 13. Iwo. 

(Q U'es< ?. LasacU (iCOl), Cro. Kiw. 851 ; »oo W(ilkei'*a Ca»e. (1087^. 3 Co. Rep. 

22 a, 22 b. 

(m) Slevenaon ▼. Lamhird (1802), 2 15a>t, 075; seo BaiinUm v. Morgan* (IRSS\ 

22 Q. B. I). 74, C. A. ; but coiupare Stmmea Corjtoraiion v. Thomas (1882), 10 

Q. B. I). 48. 

(n) hforri'on v. Chadwick (1849), 7 C. B, 266; »00 FarnlvaJl v, Orovr. (1800), 

S 0. B. (n. s.) 400. 

(o) Upton V. Toitmf.nd (1855), 17 C. B. 30; »oe Rrfvf, v. ftird (1831). 1 Cr. M. & 

R. 31, 36; Hutchinson v. Taylor (1884), 77 L. T. Jo. 120 nu tlei t -miity c nir'i ; 

Uilson ▼. Burnt !lH8!)), 24 L. It. Ir. 14, 27, C. A. ; rottfra, Shkrr v. fioopir 
(1814), 3 Canip. 514, n. ; Smith t, Balevjh (1814), 3 Camp. 513. 

(p) In this ca-se there the further reiLHon that the rout i-jsuo'* wholly out t^f 
the land, and is therefore jrone (Fmoit v. Colt (1501), Cro. VMz. 255 ; «*e Bead 
?. Lawnst (1562), Dyer, 212 b (see p. 466, ani<r) ; though this roasfm is not 
operative where the title to the land end goods U lawfully sevcied ; see Salmon 
V. Mafihewa (1811), 8 XT. A W, 827. 

(n) IBdgate V. Ray (1844). I Car. & Kir. 341. 

(r) Nt^t ▼. Mackenzie (1836), 1 M. & W. 747, K.V. Ci>. ; llV^on v, iraad 
(1853), 8 Each. 335, 339. 

(•) krcltsiadical Commistiontri of Irtland w. O'Connor (1858), 9 1. C. L. R. 242 ; 
aee p. 404. ante. 

{i) See title Distress, Vol. XL, pp. 115 m|. 
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the landlord tnay distrain on goods which are not upon the 
demised premises (a). 

Sub-Sect. 2,— Jetton. 

966. Where the lease is by deed, an action for arrears of rent 
can be brought (h) on the express covenant for payment of rent 
contained in the lease, or, if there is no express covenant, on the 
covenant implied l>y the reservation of rent(c); and similarly, 
where the lea.so is by parol, an action can be brought on the express 
or impli(;d agrcoinont for payment of rent. In these actions the 
rent is recoverable by virtue of the contract, and, save where the 
tenancy is at will (J), it is not necessary to show that the tenant has 
been in occupation (c). In order that an action may be brought on 
a guarani ee for rent, the guarantee must be in writing, and must 
be given to the landlord (f). 

967. Provided there is no lease under seal the landlord may also 
bring an action for use and occupation to recover a reasonable 
satisfaction for the lands held or occupied by the tenant (r/). This 
remedy is available where a person has been in occupation of land 
without an agroctnent fixing the amount of rent; but the action 
may also be l}rought when a certain rent lias been reserved by 
a verbal contract or by an agreement not under seal (//). In either 


(a) See (/), p. "ISfi, ante. 

[h] As to tho t'fi'ect of dii<tre8.«« tiprm the romedv by action, nnd as to the 
effect of obtiiiniiifr judfl^incnt tipon the right to distrain, boo title Djstuess, 
Vol. XL, pp. bV2, ISI. 

(<•) See p, 407, ante. As to the recovery of interest, boo Civil Procedure Act, 
1833 (a & 4 AVill. 4, c, 42), b. 28; and as to actions, see title Acrriox, Vol. I., 
pp. 1 t!e<j, Pur the time limit on actions, see title Limitation of Actions. 

(tl) Sec p. 434, ante. As to recovering rent by specially indorsed writ, see 
title PUACU K E ANn I’KOCKDURE. 

(e) See /;<//(»« w v. Jinrhriek (1096), 1 Salk. 209. But the rent will not be 
payable if the lessee has abstained from entering until perfonnance by the 
lessor of a condition precedent, such ns obtaining a licence from the superior 
to carry on a i)ailicular trade [Urvok v. FUicher cfc Co. (1877), 37 L. T. 

(/) Nash v. Simteer (1890), 13 T. L, 11. 78. Pee title Gitauantee, Vol. XV., 
rp. 448 et 3''or form of guarantee, see EncvcloiMedia of Forms and 
rrecodents, ^ ol, VI.. pp. 248 it teg. 

(g) Distress for Bent Act, 1737 (11 Geo. 2, c. 19). s. 14. An action of debt 
for use and orcui>ation lies at common law, nnd is not defeated by proof of a 
demise not under seal reserving a certain rent. The statute established the 
actum for use and <»eeupution, but did not introduce it {Gibton v. Kirk (1841), 1 
Q. B. 860; see linerlrg y. Gut light and Cole Co, (1837), 6 Ad. & El. 

fJ9, 839; and cc»mpare IIuH v. Iturgeet (1826), 6 B. & C. 332). As U» signing 
judgment in the action on admissions in the jdcodings, see Ifanmer (Lord)y. Flight 
(1876), 36 L. T. 279, C. A, Where a rentchnrge issues out of land a tenant for 
years cannot l>e made peisonnlly liable to pay it (A’c Herbage Renit, Greenwich 
ChatUy (VminiwaiV/wer# v. Green, [1896] 2 Ch. 811); see title Bentchabou 
AND Annuities. 

(A) Or pi bans by an inefrectual demise under seal (Kllioti v. Rigger e (ISOIL 
4 Esp. 69) ; and os to the foim of action, see Arden y. I'liUni (1842), *9 M. ft ^ 
430. A tenancy is created by occupation and pavment of rent so as to enable 
the action to be brought (J^fn/.fiM; v. HtU (1864), 2 B. 268; see ffardm y. 
Heeketh (1869), 4 H. ft N. 176); and the action lies where a tenant holds over 
under such circumstances that a yearly tenancy (see p. 440, ante) is creA«ed 
(7/e/^icf V. £*t7/rosr (1850), 19 Ii. J. (o. B.) 296) ; or holds over without nio 
ienancT (Hwrity v. Banrahan fl667h 15 W. JL 990) ; but an accidental holding 
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case the compensation is recovered as damages for breach of nn #. 

e.\pres8 or implied agreement to pay for the use of the land, and, Recoveir. 
where the rent has been fixed, this is evidence of the amount — 
of damages to be recovered (»), and is usually decisive (i). The 
action only lies if the tenant has nctualiy entered' on the 
premises (fc), and if he has entered without any period for the 
tenanejr being fixed, the landlord can only recover in resjrect of 
the period of occupation (1) ; but if he has entered under a contract 
fixing the period, the compensation is recoverable in re8}iect of the 
whole period, notwithstanding that the occupation has not lasted so 
long<«i). Since the action is based on occupation, the landlord 
cannot recover in it a rent payable in advance (a) ; and to maintain 
it he must show an express or implied contract with himself (o), 
and he must have the legal estate ( p). But a legal title by estoppel 

over for a short time does not malic iho teiiuiit liahlo for tho wholo quarter 
{Gray v. Ihmpas (1S02), 11 C. 11. h.) 620 ; or wIkto thorn w poniUKsivo 

occupation without an}’ tloniiso v. Ihitmmvial H Jiir. 67*1, n. ; 

litiyfcfi V. Itradhy (18-58), 5 11. oJKi) ; or whcie, without any KurronthM* of a 

previous lease, a siibstitutod tenant has lieen uccoj»tod hy tho Jaudhu’d (PIiipj>a 
V. iSi'uItfiovjte (1817), 1 11. & Aid. 60; Iii,dc v. Mwtlfr* (1831), 6 (’. & 1*. *12; 

Drury • Lane Co. v. Vhayman (18-13), 1 Cur. & Jvir. M). < looupution in unticipa- 
tiou of an intended lease will render the oocupior liable (Tm/'/^ v. irurf/*i«/,vr 
(1862\3 (Vr. & Kir. ‘10; ^mith v. Kldridye (1851), 16 (’. li.‘ 230; Duma v. 
jh.wUtty (1S7‘1), 31 L. T. 06); unless tho louse throuf;h tho le»8orH 

fault V. IVriy/tf (1821), 1 & P. 6S9) ; and see p. *136, fiwtc, 

(i) IHatresa for lioiit Act, 1737 (H 2, c. 10), k. M. 

(j) See (JrdOiU v. (1878), 7 Ch. I). 830. Jlut where the tenant luis not had 
full eujojmont of tho jjreiniftes, tho jurv may disre;*aid tho lenl. iCHorved 
{T*ntili)iat>u v, Dny (1821). 2 JJrod. & Bin^. 080) ; and if no rent Itus boon apeod 
on they must frivo such a sum uh the oeciipatioii ia worth (Tfatford i\.ryorattun 
V. Tylir (\Mb), 8 Q. B. 06, 100). K\ idoneo may ho f^fiven of u parol a^freeiiieut for 
the purprrse of aeecrtainiu^ tho rent, notwithstundiii^j; that 1>y reiiKon of tliu 
Statute of Krauds (29 Car. 2, c. 3) it is unenforcoublo {Ik Mt dimi v. CoIhih (1816), 

Holt (X. r.), 47). 

(A) AV/vc V. Nrtijford (1831), 1 CV. & J. 391 ; <7mU v. IVfhh (1831), 1 Cr. M. it 
R. 29 ; Ilf^v V. Kmutit (1836), 3 Ad. & KI. 060, 000 ; WfolUij llVf^/^ey (1837), 

7 C. & P. 010; Lowe v. lloaa (1860), 6 Kxeh. 563. 3’he words of the sUfiite 
** held or occupied ” (see tho text, aujira) do not rel-o*:J»i^e u us distinct 

from an occuj^ution (see Linre v. Ilva'*^ anj^ra, overiuliujc the eonfrMiy dutum of 
Tixdal, C\J. ill Athihs \. JJumphrty (1840), 2 (’. it. ti6-l, (J57). I'uttiu):; up a 
board for letting {Sullivan v. Jtmta (1829), 3 C. & P. 679), or sending in persouH 
to clean and decorate the premise.^, is ctvuleiuc} of oceupation [HmUl v. Twfiart 
(1841), 2 Man. & 0. 841 ; nee also VoMo/e v. t>*ltiiivxeh (I8'3), 13 B. 892); 
and occupation by nn under-tenant Is BuflU-ient (//«// v. StbUa (1799), 8 Term 
Rep. 327 ; A^a/ v. Swiud (1832), 2 Cr. & J. 377), or by a co-tenant [f’hriafy v. 

Tancred (1840), 7 M. & AV . 127 j Kltiirk Tekyraph Co. v. Mmu c (1861), 2 K. k F. 

863). 

{{) Oibstm V. A'lVA fl841), I Q. B. 850, 866. 

( 7 / 1 ) Smallwo(/d V. Shejij'orda. 2 a. B, 627,629; bco Pinero v. Judatm 

(1829), 6 Bing. 200 ; Jmten v. Jlryuofda (1830), 7 C. & P, 335. 

(«) Angtll V. Randall (1867), 10 L. T. 498. 

(e) Olio action for u.sc and occupation is one of contract, Aral is frmndod on 
the relation of landlonl and tenant, and therefore requires evideuco of an 
occupation bv the |>ermii-«ion of, and under a contract with, tho jduintiff 
(Churchward v. Ford (1867), 26 L. J. (EX.) 364; Hbper v. Haundern (i860), 29 
L. J. (EX.) 275). 

(p) CiM V. Carj^nter (ISWt), 2 Camp. 13, n.; Ilarria v. Rookn (1827), 4 
Bing. 96. A ettiui gut iru9t Bhotild not sue {MoryeU v. Paul (1823), 2 Man. A R y. 

(X. B.) 303). 
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is sufficient, Rrhere, for instance, he has let the i>remises to the 
defendant {q), or where the latter has recognised his title by payment 
of rent (r). 

968. An action to recover rent reserved by a lease under seal 
is subject to a limitation of twenty years, and consequently arrears 
for that period can be recovered (<) ; in other cases only six years* 
arrears are recoverable (0* 


Part VII.— Rates and Taxes. 

Sect. 1,— Liability in the Absence of Agreement 

969. Rates, taxes, and other burdens on land and buildings 
imposed by public authority are either taxes imposed directly by 
Parliament, or rates and charges imposed by local authorities 
acting under statutory powers. Taxes of the former kind include 
income tax in) and land tax (a). 

The ordinary rates levied by local authorities are the poor 
rate and general district rate, and these are in general assessed 
upon and payalde by the occupier (/>) ; but where premises are let 


(7) llonco lui auctionoor may sue if ho has let as principal {FUher v. Mnrah 
(IHori), 0 n. 8. Ill): hut not if he is known to lot only as agent [Emm v. 
Emm (I8;i5), :j Ad. & JOl. ia2). 

(r) ]hlh>; V. Ihs (\mh 11 Ad. & El. 335; see Alhstm v. Stark (1838), 9 Ad. 
&E(.1!55; 

(5) Civil Proooduio Act, 1S33 (3 & 4 Will. 4, c. 42), s. 3; Darky v. Tennant 
(18851. 53 Ti. T. 257 ; Doneiian v. Neill (1885), 16 L. R. Ir. 309. 

(f) Ih^ul Properly Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 8. 42; see title 
Limitation of Actions, where the subject Is fully discussed. 

(tt) Sf'c, goiior.dly, titlo Income Tax, Vol. XVI., pp. 607 cf nq, 
fo) See title Lam> T.\x, pp. 307 et ter/,, ante. 

{h) Whon> the rateable value dees net exceed in London £20, in Liverpool 
£13, ill Mniicbester or lliriniiigluim £10, and elsewhere £8, the owner may 
agree with the overscors to ho liable for the }H)or rates, whether the premises 
are <K'cupio<1 or not, and ho may be allowed a commission not exeoc^iig 25 per 
cent, on the (unount of tlie rate (Poor Rato Assessment and Colloctioii Act, 
1869 (32 A 33 Viet. v. 41), s. 31 ; or the overseers may, as regards such premises 
(provide thoy include a dwelling-house), assess the rate ou the owners instead 
of the (HTUpiers. allowing an almtemeut of 15 iier cent., and if the owner is 
willing to bo rail'd whether the premises are occupied or not, a fmiher abate- 
ment not exceeding 15 por cent (tW., s. 4 ; see Nnrwiiod Over.*e^s v. Salter^ 
[18921 2 Q. B. IIH). This Act impliedly repealed the Poor Relief Act, 1819 
(59 Goo. 3. c. 12) (Sturges Bonnie’s Aot). s. 19 (H«f Ham (Churvhtmrdrm etc.) 
V. Fmrih City Mutual litiildiny Soeirty, [1892] 1 Q. B. 654 ; compare !?>«< Ham 
(Hwswra v. 8 App. Cas. 386; and see titles PooB Law ; Bates aitd 

Rating). Similar provision is made by the Public Health Act, 1875 [38 & 39 
Vicl 0. 65), 8. 211, as to the general district rate. The owner instead of the 
oooupier may at the option of the urban authority be rated (1) where the rate- 
aUo value of the premises does not exceed £10 ; (2) whore the premises are let 
to weekly or monthly tenants ; and (3) where the premises are let in separate 
apartoenta, or where the rents become payable or are collected at any shorter 
period than quartorlv. The rating in snob eases is on not leas than two-thirds 
or more tJ^n four-fifths of the net annual value, or, if the premises are rated, 
whether oecupied or unoeoupied, at one-half the rate which an occupier would 
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to the oecapier for a term not exceeding three months, he is entitled 
to deduct the amount paid by him in respect of poor rate from the 
rent due or accruing due to the owner (c). 

Special charges may be imposed by local authorities for paving, 
lighting, and drainage expenses, or for the abatement of nuisances. 
A local authority usually has the option of recovering these from 
the owner or the occupier, but the occupier, if he is required to pay, 
is entitled to deduct the whole, or a spocilled proportion, of tlie 
amount from his rent(rf). Where under a local Act a drainage 
rate is payable in the first instance by the tenant, with the right 
to deduct the amount from his rent, and the rate is recoverable h}* 
distress, the tenant to be charged is the tenant in whoso time the 
rate accrued due, and not the tenant for the time being (r). 

Shot. 2. — Construction of Covenants for Paj/ment of Rates and 

Taxes. 

970 . Any agreement depriving the tenant of his right to deduct 
the landlord's property tax from his rent is void (/). and in certain 
other cases the landlord is debarred by statute from shifting a 
burden, which the legislature has imposed upon him, to the 
tenant (g ) ; but in general, where a tax or rent is primd facie to ho 
borne by one party, it is competent for the parties to agree that 
it shall be borne by the other. Thus, wliile drainage and paving 
expenses, and expenses of the abatement of nuisances, under the 
statutes already referred to(//), if recovered from the occupier, are 
to be deducted from rent, yet in each case the right of the 
occupier to deduct the amount paid by him from his rotil is subject 


pay (/?. V. Barclay (1882), 8 Q. B. D. 488, C. A.)* Seo, further, title IIaiks AKD 
IIatino. 

(c) Poor Bate Assossinont and Policction Act, 18GS (82 d: 88 Yici. c. 41), r. I. 

(f/) See p.477. anUy and Utle.'i HioiiwaySjStukkts, and Bkidoem, Vol. XVI., 
np. 201 rf 211 ft seq. : I'CDI.IC liKAl.TJI AND I/>rAL AdMINI.hTIUTION. 
The tenant can recover from the f)wner the cont of abating a nuiRuncM) ariwn^ 
from structural defect a? to which the sanitary authority servo a iioti<50 under 
the Public Health (Ijondon) Act, 1891 (64 A 58 Viet c. 70) [(hhhardt v. Saumirrn^ 
[1892] 2 a B. 452). 

(f) />atc»fm V. Liftton 'J822), 5 B. & Aid. 521 ; and coinp:ire Si^cnrcr v. Parry 
(1885), 3 Ad. & Ki. 881. Aa to such drainage rates, seo litio Land IifruoVK- 
RENT, pp. 275 ft seq,, ante, 

(/) As to landlord’s property tax (i.e , incoino tax), ujid as to litho renlchargo. 
Bee p. 478, ante). As to whether a covenant fur pariiicnt •t! rates and Uxor 
formerly included titho rontcharge, see Parish v. Slrtmnn (IHGO), 1 Do O. K. 
& J. 326; v. Kiah (1871), L. It 6 C. P. 240; Lftciewnud v. (1874), 

43 L. J. (C. P.) i79. 

(( 7 ) E.q.t tho right of the tenant of a ptihlic-houso to do'iuct from his rent a 
certain proportion of the compensation charge cannot excludwl by agrcfo- 
ment (see title Intoxicatino Ligtoits, p. 74, ante, and sco p. 479, ante). 
Where, as in this case, a burden is imposod by statute on tho l.indlord " not- 
withsUnding any a,grooment to the contrary,” theso words include ngroemonts 
made after the pa.ssihg of tho statute ( U’oo/cr v. Sorth Eastern Urewm^s, f lOlO] 
1 K. B. 247, where tho dictum of Pahke, B., to tho rA>Dtrar}’ in Be Euight, 
Owi/mis V. Knight (1848), 1 Exch. 802. was not accepted). 

(h) Ije., Metropolis Management Act, 1855 08 & 19 Viet. c. 120) ; Metropolis 
Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 96 ; Public Health 
Act, 1875 (38 4 39 Viet. c. 55) ; IVivate Street Works Act, 1892 (55 4 56 
Viet. c. 57) ; Public Health (Londoa) Act, 1891 (54 4 55 Viet. c. 76); tee 
pp. 477, 478, oafs. 
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to any agreement to the contrnry(t). Bat an agreement by the 
tenant to pay outgoings will not extend to rates or taxes of a new 
kind imposed by virtue of subsequent legislation, unless it is expressly 
provided that it shall include both present and future outgoings (A). 

971. The word “lax” in its widest sense includes all money 
raised by taxation (/), and it may, therefore, include parliamentary 
taxes— that is, taxes levied directly by Parliament, usually for the 
benefit of the whole kingdom (w/), and also rates and other charges 
levied by local authorities under statutory powers (n) ; but, as a rule, 
it denotes parliamentary taxes, and an agreement by the tenant 
to pay taxes will bind him to pay the landlord’s proportion of the 
land tax, and also other parliamentary taxes which are payable by 
the landlord, in the absence of agreement to the contrary (o). 

972. Under an agreement for letting at a specified yearly rent, 
“ including all rates and taxes,” the tenant is entitled to deduct from 
his rent the whole of the poor rates paid by him ( j>). But where the 
landlord covenants to pay the land tax and the premises are let at 
a ground rent, and suhsefjiufntly the tenant builds and obtains 
an improved rent, bo that the land tax is increased, the covenant 

(t) Ab to deducting tho expenses from rent under these statutes, see p. 477, 
an/e. 

{k) Mile Knd Old Town (tV^/r//) v. Whiihi (1S08), 78 L. T. 80; compare Sion 
College v. London [UlOl] 1 K. h. 017, (’. A. 

f/)* Mitehill V. Vvrdhrm (1827), 0 6. & C. 274, 277. 

\m) Jtfd/ord I'nion (tmrdwn^ v. Ikdfitd Jinj^roremcnt CvrnmissUmere 
7 Kxch. 777, 779 ; siudi as tho land tax [Ihcwntfr v. Kidgell (1098), Curth. 438 ; 
Mmming V. I. nun (iMo), 2 (’ur, Kir, 13); soo ChrisVe IIo$)>ital (Ooi^rnors) 
V. //(irnA/ (ISII), 2 Man, & (y. 707 ; but a county or inunicipal or other rate 
(lirdj'nrd rjiiim (tnnrdinnay. Ikdford hnprovemr-nt (\mmimon(r»y aujira ; Valmer 
V. /utrith I I M. & W. 428), (»r a rate levied iiiidor statute on persons 

liabln fur tlie n»pair of u bridge (AVr/.rr v. Orecnlnll (1842), 3 Q. 11. 148), is not a 
parliiiTiiciitury tux. 

(n) Thus, ’'puMubial taxes’* ineludo poor rates (f?. v. Toms (1780), 1 Doug. 
(k. ji.) 401); uml other rules raised out of poor rates (/?. v. Ayleahurg iviih 
H'td/tiu [InluihitautA (1810). 9 Q. 11. 201) ; but though “taxes** by itself may 
include ]«»or ratc>» {Mi/fheU v. Fvrdhom, aii]>ra)t yet poor rates are not included 
in u covenant by the le^isor to pay “nil tuxes on the land demised,** since the 
poor rate is not a tax on tho land, but a iwrsonal charge on the occupier in 
rcHiH'ct of the land {Thred v. Stailey (1721), 8 Mod. Hep. 314; llottda v. Gilla 
(177(5), 2 Covrp. 4.)l, 452). 

(a) vlrnia v. CrUp (1094), 12 Mml. Rop. 64 ; Amfield v. White (1825), 

By. & M. 240 ; s ('0 Jlopwoetd v. Uarr/oot (1709), 11 Mod. Rep. 237, The agree- 
ment throwing landloid’s taxes on the tenant may he verbal (.4 Ti?}fcWv. 

A covoniint by the lessee to pay all parliamentary tuxes and assess- 
mentB will include a rentchargo rcpiewnting redeemed land tax (Chri/tCa 
y/ocpifa/ (f/oi*«rfn./«) V. iiarnldt ; eoinpare Murray v. I'arker (18.M). 19 
Beav. 3(K'>). M'hcre rent is to lie puid free from all taxes, the effect is to 
relievo the b's.sor ol all Inmlciis which can bo legally thrown on the lessee 
(r/i7rt V. Uoof^rr ;i(j9I>, ('nrth. 135 ; see Tarish v. ^himan (ISGO), 1 Do G. F. 
A J. 32<i (lent |»ayablo "‘fw'e of all outgoings**)), except bunions of a new 
kind im|H>scd after the creation of the tonniicv [Mile End Old Town 
( Vratry) v. Whttby, aupra). A contract by the landlord to pay rates is a contract 
of indeimiitv, and covers damages for imprisonment resulting from his de^ult 
{Aikim v. lluttim (1999). 193 h. T. 614. C. A.). 

( p) ItnrrTo/t V. HV//a»d (1683), 12 L. R. Ir. 36 ; and similarly where a net rent 
IB to bo ]itiii} [Stnneii v. llVinocf; (1828>, 7 R. A C. 027, (>29;'3 C. 41 P. 9(5; •§• 
Bradbui ^ v. M right (1781). 2 Doug. (k. ».} 024}. 
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only extends to the part proportionate to the ground rent ( 5 ); and Swt. 1 
where the landlord covenants to pay rates in respect of the ground Construe* 
demised, and buildings are subsequently erected, so that the subject- tion of 
matter of assessment is changed, and the assessment increased, the Covenanto 
landlord is only liable to pay rates in respect of the ground, and not 
the part attributable to the buildings (r). Where, however, the increaseii 
lessor’s covenant extends to all rates and taxes at the date of tlie 
lease, or subsequently, payable in respect of the premises, and 
the assessment is afterwards increased without any change iu 
the premises, the lessor is liable for the increased rates («). 

973. The lessee usually covenants to pay all rates, taxes, and Usual 

assessments payable in respect of tho demised premises during the in 

term ; and in cases of long leases, and somotimes also in short [uiS.Taxwi. 
tenancies, the covenant is extende*! so as to include liahilitii'S which ami out- 
are described by one or more of the words “ duties,” “ outgoings,” 

impositions,” “biirdfms,” or “ciiarges”; and it is expressed so 
as to include such liabilities “ now or hereafter ” imposed, and 
whether they are imposed “on the demised jn*emises or on tho 
landlord or tenant in respect thereof ”(/). 

974. In general the tenant sliould he liable to boar all expenses ('harjywifrir 
which are of a regularly recurring nature and whicli are incident to 

the occupation of the premises; the landlord should ho liable f-T 
expenses which are incurred for the permanent improvement of tho 
premises, save that in tonancies exceeding three years a sliaro (hi- 
pending on the length of the tenancy should ho borne by the tenant; 
and tho covenant will not ho construed so as to throw exjumscs of 
jiermanent improvement on the tenant unless there are words clearly 
requiring such a result. In each case, lanvoviu*, tho construction of 
the covenant dcjicnds on the words iisrjd, and upon any other j>ro- 
visions in the lease which may properly he regarded as assisting the 
construction. The usual charges for improvements of a perrnam^nt 
nature are those for drainage and paving expen.^esam^ fur iheabale- 
luent of nuisances under the statutes a’ready referred to {u). 

In the case of paving expenses und<'rthe Metropolis Management Dirrct ami 
Acts, 1855(0:) and llie expenses are raised by direct assei-s- 

ment ; that is, the w oris is undertaken by tho local uutborily and ” 

(«?) Jfi^dev. Hill (1780}, li Term Rep. lill : Smith v. Htnihk {m\), 1.7 <’. U. 

321; jVanjtJirlfl y. Iltl/, [IIHIH] 1 K. H. 71, t*. A. ; ihmj IVo/* v. /.nuan (IT-I.'}), 1 
IVils. 21 ; IVhit/idfl v. hrundv:noti (ISIS), 2 .Stark. 4*10; Ward v. t'omt (1830). 

10 B & C. 

(r) V. n^me (1827), 7 B. & 0. 285, Siinilailv, whoro tho loawor 

covenauts to pay all tuxe^ now cliar^^eahlo on the dctniboil prrMniM*H. and the 
lea<«e ccjvcuunU to pay all fres»h tax*** hcn*after charged, tie* pava 

frebh taxea, and also any iii<T^‘iT»oiit in the old tax»*» which in occa^'iTiod hy tue 
iiijpruved value of the premiw*8 (If'afj/n v. Atkim (1820), 3 B. dt Aid. 017 ; aee 
iirahitm v. UWc (1812), 16 E iht, 20). 

(«) Sdaimn v. JJoi/vrdf [lOOtl] 2 ('h. 602. C. A, 

(/) See Thtmf*v*n v. l^morth (1868). b. B. 3 C. V. MO, 157; WHhtnium v. 

(1884), 13 Q. B. D. 1. For form of covenant, m Kj.* jxhipaiwiin cf 
Forms and l^reo»*dent8, Vtd. VII., p, 191. 

(ii) See note (A), p. 4S». mU. 

lx) 18 & 19 Viet. c. 120. 

(a) 25 & 26 Vict c. 102. 
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iihe expenses are met by a rate levied on the owners or occnpiers 
affected. In the case of other expenses under the statutes referr^ 
to (b), except the abatement of nuisances, the option o! doing 
the work is given to the owner, and it is only on his omitting to 
exercise the option that the work is done by the local authority 
and the expense recovered from the owner or occupier. This may 
be distinguished as indirect assessment. Another form of indirect 
assessment occurs in respect of the abatement of nuisances under 
the Public Health Act, 1875 (c), and the Public Health (London) Act, 
1891 (d ) . The notice served by the local authority is followed, in case 
of default, by a justices’ order, and it is only on this second default 
that the local authority is empowered to do the work itself and 
recover the expenses (e). 

975 . If the covenant binds the lessee to pay ** rates, taxes, and 
assessments,” it refers only to rates and assessments of a recurring 
nature, and not to expenses representing the permanent improve- 
ment of the premises, whether these are directly assessed in respect of 
the premises, or are assessed in consequence of the failure of the 
owner to do the work. Consequently they do not include paving 
expenses (/) under the Metropolis Management Acts, 1855 {(j) and 
18()2 (/i), nor similar expenses (i) under the Public Health Act, 
1875 (f), nor expenses of abating a nuisance under the latter 
Act (j). The covenant does not refer only to sums payable 
by the landlord, and if the lessee omits to pay the poor rate 
this is a breacii of the covenant (/c). A covenant by the lessor to 
pay rales includes a water rate in respect of water supplied for 
domestic purposes, at least if the rate as levied extends to other 
premises belonging to the same landlord ({). 


{h) S«'o iioto (A), p. “IHO, ante. 

(c) .'is tV Vift. V. 5.3. 

N) & 5.J Viot. c. Tii. 

(e) Sw title PcwMc IlBAr.TH AND Local Administhation ; compare title 
IlKiiiwAYfi, Strkeis, and Hhidoes, Vol. XVI., p|). 211 rt «eg., 221 et teq, 

(/) Wilknison V, tW/i/rr (IhSI). 13 Q. li. D. 1 ; AldrUffe v. (1880), 17 
Q. Ji 1). 212, 214. A covenant pay main druinapo and sewers rates does not 
include drainage oxfHuiseM incun c<l under the Metropolis Management Acts, 1855 
(18 & 19 Viet. c. 120} and 1802 (25 & 20 Viet. o. 102); nor are such expenses 
payable by the tenant Ix'causo the rent is payable “ without deduction*’ (Home 
and (SiUmial Staree v, Todd (1891), 63 L. T. 829 ; see Skinner v. Hunt, [1904] 2 
K. 11. 452, 4.39, A.). 

1 q) 18 & lU Xii t c. 120. 
h) 25 4 26 Viet. c. 102, 

i) Ihylie v. Jigyene, [ 1 898] 2 Q. II. 315 ; Lumhy y. F aupel (1903), 51 W. B. 522. 
j) lion V. Ortnihow 8 T. L, R. 457. 

k) Iliiret V. Hunt (1849). 4 Kxcli. 571. It seems that demand by the coUector 
is not lUH'C'Sary to constitute a breach of the covenant ; the publication of tbe 
rate ntsatos the obligation to nay it v. Hnrrtll (1851), 10 C. 11. 821, 826). 

As to tho recovery by the landlord of taxes which the tenant has undertaken to 
pay, see Spencer y. (1835), 3 Ad 4 El. 331. 

to %«««* T^igraph Co, y. Shepherd (1884), 13 Q. B. D. 202 ; Bowne and 
Tant y. Saimon and (f/uehtieim, Ida,, [1907] 1 Ch. 616, C. A. Whoa the rate 
is assessed separately in respect of the di^sed premises, the result may be 
diffetont (see Sadcork y. Hunt (1886), 22 Q. B. D. 145, C. A.) ; and the lessor’s 
eoyenant will not extend to water auppHed for trade purposes (ffe Flogd, F7ogd 
y. Igam (J.) 4 C^. [18973 1 Oh. 833, 0. A.). 
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976. If the covenant on the part of the leasee to pay rates and 
taxes includes any of the words “duties,” “outgoings,” “imposi- 
tions” or “burdens,” the effect is to carry the lessee’s liability 
beyond annual assessments, and to make him liable to pay all sums 
of money payable in respect of the demised premises under the 
al)Ove and similar statutes, notwithstanding that they are expenses 
of permanent improvements. Thus the word “ duties ” hinds the 
lessee to pay paving (m) and drainage (n) expenses incurred l)y the 
lessor under the Metropolis Management Acts, 1855 au^t lBG2(rO; 
expenses incurred in abating a nuisance under the Public Health Act, 
1875 ( p), whether the landlord does the work or the local authority 
does it on his default ((y), or under the Public Health (London) Act, 
1891 (r) ; and expenses incurred in protecting a theatre against fire 
under the Metropolis Management and Buildings Acts Amendment 
Act. 1878 (s). 

The word “outgoings” is as wide as “ duties ‘*(0, and applies 
equally to charges incurred by direct and indirect asHossment(a). 
It binds the lessee to pay paving expenses under the IMi tropolis 
Management Acts, 1855 and 1802 (v), and the Public Health Act, 
1875(a) ; drainage expenses and the expenses of remedying sanitary 
defects under the Public Health Act, 1875(5). and llio Public 
Health (London) Act, 1891 (c ) ; and. perhaps, expenses of alterations 
to an underground bakehouse under the Factory and Workshop 
Act, 1901 {(/): 


(m) Thompson f. Lapworth (ISOS), L. 11. 3 C. P. 149 ; ami see /Viy/ie ?. Ifurrvl^i 
(ISM), 12 M. A W. 727. uh to Himilar GX{>cn^oM under a loml Act. 

( 7 i) I'arluw ▼. Stei*etisvn, [lUtK)] 1 Ch, 128, A. ; iiott v. Swffer (1857), 
2 C. B. (n. s.) 119. Tho ofiect of the word “dutioa** is not roHtrirtt*d 
Ihcv are referred to as payable ” in respect of ths pretmises {Vlayttm v. Smith 
(1896), IIT. L.R 374). 

(o) 18 & 19 Viet. c. 120 ; 25 & 26 Viet. c. 102. 

Ip) 38&39 Viot. c. 36. 

(y) Itndd V. MarshaH (1880), 5 0. P. D. 151. 0. A. 

(r) 51 A 55 Viet. c. 70; mnt itreti ?. L7W»7] 1 Q. B. 525. 

W 41 & 42 Viet. c. 32, h. 11 ; see lit Itoherfson mid Thttrne (MK3), 47 J. P. 500, 
(t) Aidrtdye ▼. /err/r (1886), 17 Q. B. 212. It iiwimK the addiliwnal 
licence duties payable uiider the Finance (19O:M0} Act, 1910(10 IviJw. 7 A 1 
Geo. 5, c. 8) (natJCr v, Jfuore d' (/<». (1910). 27 T. Ij. li. 10), 

(m) Crosse v. /iow (187 4), L. II. 9 Kxch. 209 ; s*-© Bh amwku., B., atp. 212. 
\v) 18 & 19 Viet 0 . 120 ; 25 & 20 Viot. c. 102; wo /I ’ /. Hfr v. supra i 

PaUhelor v. /fryycr (1^89). 00 L T. 110; and Kimiluily as to pavirif' ©xpunnes 
under a local Act {(ianintr v. Fumrsi Itail. ('o. 17 J. F. 232). 

(a) 38 & 39 Viet c. 55 ; we lfW'5'n v. (yimn Ifidrict Couuril 

(1902), SOL. T. 684; (Jrraves v. Wltitniarsftf IVafsin d’ ^'e., Ltd.^ [I900J 2 K. B, 
310. 

(b) 38 A 39 Viet. c. 55 ; we (*rosse v. Raw, supra, decided under tiie Banitai^ 
Act, 1806 (29 & 30 Viet. e. 90), s. 10, now reixfiiiod and rcjdafMMl by tho I’ubiio 
Ileallh Act, 1S75 (38 & 39 Viet. c. 55)» «• 23. 

(c) 54 A 55 Viet c. 76; see He BetHnyham, Melhofh v. JVoodrrxk (1892), 
9 T. L. B. 48 ; Aniii ?. (B-dwin (1599), 15 T. L. B. 462 ; Sttuhinh v. Aschtrlrrg, 
[1904] 1 K. B. 447, C. A. But it has bfHJn held that where the owner alwtes 
a nui^Doe after an “intimation” under the Public Health (London) Act, 
1891 (5*1 & 55 Viet c. 76), s. 3, without wwtinj? for a mandatory notice, tbu 
is a voluntarv' expense, and not an “outgoinj'” within the meaning of the 
covenant {Hams v. Ilirkman, [Bdll] I K. B. 13), hut the decisioii appean to be 
cl doubtful authority. 

{fPj 1 Edw. 7. c. 22. s. 101 : see Goldstein ▼. HoVingnmih, |^1904J 2 I[. B. 
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Landlord and Tenant. 


BaoT. 1 No distinction can be drawn in this connection between a 
Constnic- “ duty ” and an “ imposition.” A ” duty imposed ” means a sum 
tion of of money payable in respect of a duty imposed, and ” imposition ” 
Covenants ^ similar meaning (e). Hence a covenant by the lessee to pay 
ftir Payment impositions ” binds him to pay expenses incurred by the landlord 

••Impool- in complying with an order to abate a nuisance or remedy drainage 
defects under the Public Health (London) Act, 1891 (/)• The 
*< BoxdMiB." word ” burdens ” is equivalent to impositions.” 

i< cbugei/* The word ” charges ” has the same effect as impositions ” (g) ; 

but where the covenant binds the lessee to pay impositions 
** charged upon the premises,” he is not liable unless a charge 
is actually created (h). In the case of paving expenses under 
the Public Health Act, 1876 (t), and the Private Street Works Act, 
1892(j), a charge on the premises is created as soon as the work is 
completed; the charge is not deferred until the expenses of the local 
authority have been apportioned (t)- Farther, the charge must be 
created after the commencement of the tenancy, since the covenant 
only contemplates subsequent burdens. Consequently, if the work 
has been completed before this date, the lessee is not liable, notwith- 
standing that the apportionment is made afterwards (/c). To make 
the covenant apply where there is no charge on the premises the 
words should be ” charged on the demised premises or on the 
landlord or tenant in respect thereof.” The covenant will then 
include paving expenses under the Metropolis Management Acts, 
1865 and 18G2 (Q, which, though not a charge on the premises, 

678; Morrit v. Beal, [1904] 2 K. B. 686; but see v. Uooke, f 190(5] 2 

K. B. 20, 26, 0. A. ; aua in effect those oases, so far as tliey throw the whole cost 
on the lessee, are overruled. As to cases arising under this statute, see title 
Factories AND Snors, Vol, XIV., pp. 400,469, 470; and as to the provision of 
fire protection under the Jjondon building Acts (Ametidinont] Act, 1906 (6 
Fdw. 7, c. ccix,), see title Factories and Shops, Vol. XIV., p. 470 ; and title 
Metropolis. 

(f) V, Ardivg, [1902] 1 K. B. 700, 710, C. A. 

(/) 64 & 66 Viet. c. 76; see Smith v. HoHmon, [189;5] 2 Q. B. 63 ; Foulger 
y. Arding, supra; Be irarnnfr, lirayshawv.NinuiSf [I90:j] 2 Ch. 367. Formoily 
it was held that a covenant to pay “ impusitioiis piiyaole in respect of the 
doinifiod I'reinisos " only incliidiMl money im)H)Kod by way of direct assessment ; 
and did not include moneys recoverable by way of indii'oct assessment, that is, 
where the local uuth<*rity does the work on the owner’s default (Wt/sz/c// v. 
Whituu^rth [XHiu), L. U, 2 C. V. 326 ; Bawlim v. Briggi (1878), 3 0. P. I). 368) ; 
but these cases are overruled; see Greaves Whitmarsh, Ualsimd: Co., Ltd., 
[1906] 2 K. B. 310, 

(y) Orvrge v. t\^Us (1903), 88 L. T. 48, G. A. ; compare Smith v. Bobinson, 

SUjrnt, 

0 ^ V. Hudson (1879), 

(•) 38 & 39 Viet. c. 66, s. 267 ; Be AUen mid Druvoirs Coidrac 
[KHM] 2 Ch. 226, C. A.; title Uiuuways, SntEEis, and Buidues, Vol. XVJ 

p 226. 

(y) 66 & 56 Viet. c. 67. 

(A*) Surtees v. iroorfAoia^ [1903] I K. B. 396, C. A. ; Lumhy v. Fauptl (1904h 
SOX. T. no, C. A. 

(/) 18 & 19 Vict. c, 120; 25 A* 26 Viet. c. 102. s. 77 ; foo v. Bohins^n 
Bujmt, Thus, if the apportioniiicnt precedes the execution of the works, the 
lessee may bo liable although the works are not executed until after the 
M^iuatiou of the tenancy (If'ir v. BuUott, [1^^] 1 Q* B. 474). 
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become a charge on the owner upon apportionment ; but the effect of 
the words “ imposed upon the demised premises or on tho occupier 
in respect thereof” will not throw ii^n the lessee such paving 
expenses, since these are imposed on the owner, and not on the 
premises nor on the occupier (m). 

In all the above cases, however, whether the covenant is in the 
restricted form—** rates, taxes, and assessments or whether it is 
extended by the use of one or more of the words ** duties,” ** out- 
goings,” ** impositions,” ** burdens,” or ** charges,” if it defines 
these as existing **in respect of the demised premises,” this is 
enough to determine the scope of the covenant ; and it is immaterial 
whether the words ** or on the landlord or tenant in respect thereof ” 
are also inserted (n). 


srct. s. 
Construe* 
tiouof 
Covenants 
for Payment 

is 

roipect of 
the (ieminod 
(kieniuQs.'* 


977 . The word ** impositions ” and other similar words, referred Covenuit 
to in the preceding paragraph, will not be construed so widely as to 
include obligations which cannot reasonably be Biippo»(jd to have circum- 
been within the contemplation of tho parties (o) ; and their effect 
may be restricted by other previsions of the lease whicli specifically 
throw upon the landlord expenses which they would otliorwiso 
include. Thus an agreement by the landlord to do outside repairs 
may relieve a tenant who has agreed to pay ” iinpoHitions ” from 
liability for the expenses of the abatement of a nuisance arising 
from outside drains (p); and similarly a covenant by a lessee to 
pay a fair share of statutory charges will relieve him from liability 
to pay tlie whole under a covenant to pay outgoings (ry). But tlio 
fact that the lessee has not covenanted to repair (r), or has entered 
into a restricted covenant to repair («), will not relieve him from 
liability under his covenant to pay outgoings; nor will his liability 
under such a covenant be restricted because in the reddendum the 


(m) Jf/nm v. (1KS2), 0 Q.JUX C, A n o 111) 1 • 

As to tho r<*«trict«d form, M $'hMan v. Co/O/^r (1881), M a i>. y- 1 . 

Dromiws”) ; liwlw v. Juji/em. [ ISi'Sj 2 <1- 3I-’ ! A'/™ v- Or,« 8 

L. R. 4S7 ; Limhy v. /u-yW (ism3). 51 W. K. 522 (" cn tho Imi.Ilonl or taiiaiit 
in r.'Hpect theroof”). As to tho wider fonn. words m 
premises” alone occurred in llrelt v. Jt,yert. ,28^(1'. • 

Ww/io.K (189«), 15 t. L. U. dG2; /nr/ow v. itrrenAOn, [1. 1 tn. U8, 1.. A., 
«or/.-./aZry. A'elorbeia.imV. 1 K.ll.dd7, O.A. : and m he fl arriBrr. /(r.ii/<o.n»* 

Cab. & El. 481, awfra, is ovcrrulou. .rA 

ArHinn. Bupra^ at pp. 707, ill ; obligations, that i , . 

qito ottUnIe the reUlmn of landh-rS and ^ ‘ 

down ptomises and rebuild them in confonnity with a bmldiiiij lino 

(p)f/^rnv. Ihn-iudtn (mw), referred to in Kuej cl«i«.,lm of l orma and 

Precedents, Vol. VII., p. 00. Vi T. 622. 0. A. 

loi 

(54 & 55 Viet e. 75), e. 7). 

(r) Ftmlgrry. ATding,Mjiru. M(^Q9^ B T T. B. 48: ffe WarrituT, 

O. a 83. 
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rent is reserved clear of all " rates, taxes, and deductions/’ without 
mention of outgoings (0 ; and the full effect v^ill be given to a 
covenant expressed in the usual general terms in a three years* 
agreement, notwithstanding the shortness of the tenancy (a) ; though 
not, perhaps, in the case of a yearly tenancy, where the outgoings 
are excessive compared to the yearly value of the premises (6). On 
the other hand, where the covenant is to pay rates, taxes, and 
assessments,” a further covenant by the lessee to make and repair 
drains will not render him liable for drainage expenses under the 
Public Health Act, 1875 (c). 


Part VIII.— Liability to Repair. 

Bbct. 1. — Liability for Waste. 

978. Wasto is either voluntary or permissive. Voluntary 
waste implies the doing of some act which tends to the destruction 
of the ])rcmiKes, as by pulling down houses, or removing 
fixtures (d ) ; or to the changing of their nature (e), as the conversion 
of pastui'o land into arable (/), or pulling down buildings and 
erecting now buildings, even though of greater value (g). Permissive 
waste implies an omission whereby damage results to the premises, 
where, for instance, houses are suffered to fall into decay (fc). 


(t) (htrdtKT V. PWness Hail, (V (IHSJy, 47 J. P. 232. 

(a) lUikhvlor v. itiijuer (IhSU), 60 1$, T. 410; titoMalc v. Ascherberg, [1903] 1 
K. IL H73 ; Hv Waniiurt Ifmynhaxv v, NitiHia, [1903J 2 Ch. 367. 

(h) Viitpy V. *SY. i^tomnVa Wharf Co. (1903), 67 J. P. 402; aud the wide 
oovouftTit t<» my outgoings is so incoiisisUint with a yearly tenancy that it will 
not be iini)li<^a ap:aii)st a tenant who holds over aud pays rent ( A/arrta v. Uickman, 
[1904] I K. B. 13). 

(c) 38 & 39 Viet, c, 66 ; see Lyon v. Oreenhow (1892), R T. L. R. 457. 

(d) Co. Litt. 53 a ; limkland y, Bntttrfield (1820), 2 Brod. & Bing. 64, 68; 
sec kdye v. Vemhiion (1843), 12 M. & W. 187. There can be no partition of a 



As to the liability of a tenant for life for waste, see title Settlements. 


(e) Dan'y (hmi) y. Aaknrith (161H), Hob, 234; Wtat Ham Ventral Charity 
lardy. Laat Londm Wuterworka [1900] 1 Ch. 624, 635. 

/ fm . V , .1 . 


Hoard 

(/} This changes Ixiih the course 



f the husbandry and the evidence of title 
I Qurintj y. 
Carden v. 
ij. H. 239; 

, [1910] 1 Cb. 437. SimOarly as to the conversion of arable land 
to woi>d (Co. litt. 63 b) ; or the inclosing of waste land (Queen’s College, Oxford 
(Ikovoat eU.) v. HalUU (1811), 14 lilast, 469); or turning a com-inill into a 
xuUhig*mill ( Loiufon CorjwraUon t. Ure^ ( 1 607), Cro. J »ic. 181). Sw, further, 
as to ploughing up meadow for building. Grey i)e Wilton [Lord) v. Sanm 

ra , 6 Yes. 106; for aUotments, Doe d. Ilojdcineon v. Ferraxid (1861), 20 
[c, P.) 202 ; for a cemetery. Hunt y. Broume (1637), Sau. A Sc. 174. 

(o) (We V. Green (1671), 1 Lev. 309 ; 8, C. eub nsm. Cole v. Forth (1672), 
1 Mod. Rep. 94 ; Loudon Corporation v. Oreyme, auvra, 

(k) 2 Co. Inst 146; Hemt v. Bembow (1813), 4 Taunt 764; but it is not waste 
to leave land uncultivated {Hutton v. Kama (1836), 1 M. A W. 466, 472) ; and 
tl a house is in a ruinous omitioii at the commencement of the leaM, as when 
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But to oonstituto voluntary waste by destruction of the premises, 
the detraction must be wilful or negligent; it is not waste if the 
premises are destroy^ in the course of reasonable user, and any 
user is reasonable if it is for a purpose for which the pro{)erty was 
intended to be used, and if the mode and extent of the user is 
apparently proper, having regard to the nature of the property 
and what the tenant knows of it, and, in the case of business 
premises, to what, as an ordinary business man, he ought to know 
of it (i). 

979. Though changing the nature of the demised promises 
is technically waste, yet this is not so if the change has been 
expressly sanctioned by the lessor (k); and the mere change is not 
waste unless it is in fact injurious to the inheritance (Q, either by 
diminishing the value of the estate, or by increasing the burden 
upon it, or by impairing the evidence of title (?«)• At any rate, in 
the case of acts which may be technically waste, but in fact 
improve the inheritance— acts, as they are termed, of meliorating 
waste— tlie court will not interfere to restrain them by injunc- 
tion (w) ; nor will they be a ground of forfeiture under a proviso 
for re-entry on commission of waste (o) ; nor, in general, can 


it is Tooiless, it is not waste to Iravo it to full down (Co. Lilt. 63 a). As to 
committing waste by destroying timber, bco pp. 130 et aj\U, 

(t) Mavchmter Dctidcd Warehoitae Co. v. Carr (18S0), 6 C. P. D. 607, 612; or, 
more shortly, “ no user of a tenement which is reusouahlo and proper, having 
regard to the class to which it bolongs, is waste ** (*S'a//«r v. ihitun (1S78), 7 
Ch. 1). 816, 821) ; in these cases a T^arohouso was injured or destroyed by the 
weight of goods placed in it. 

(k) Meux V. Cobley, [1892] 2 Ch. 253, 202; and, goiiorolly, the consent of f In- 
lessor to an act of waste saves the lessee from the conpoquonwis of waste, sut li 
as forfeiture, even though the lessee has failed to comply with a condition that 
be should repair the damage due to the waste [Doe d. Wood v, Mcnrin (1809), 3 
Taunt. 62). 

(/) Jooes V. Chappell (1875), L. B. 20 Eq. 539, 641 ; see Ttteker v. Linger 
(1882), 21 Ch. D. 18, 29, C. A. ; but see the text, t«/ra. 

(m) Doe d, Orubb v. Jiurlington [f'hrl) (1833), 6 B. & Ad. 607, 617; see 

Barrd v. Barret (1627), Het. 34. The evidon(50 of title is affected if lh« 
identity of the property is destroyed; but this hjia been said to l>e **a very 
peculiar head of the law, which has not been extended in modem tiinoB {Jotirt 
V. Cbappellf supra, at p. 642) ; indeed, having regard to the improved moansi 
of identifying a projierty by maps, the supposed injury to Utlo is now a 
“ theoretical absurdity ’* [Doherty v. AUrmn (1878), 3 App. Cos. 709, jter 
Lord Blackburn, at p. 735). , , .i. 

(n) Jones v. Chairpell, supra (orociion of a building without the wjurwI of the 
lessor) ; Doherty v. Allman, supra, at p. 722 (converting stone building* 
into awelling-houses, under a lease for 999 years) ; Jte McIntosh and 
vridd Impnn/emenU Co, (1891), 61 L. J. (Q. B.) 164 (pulling down a building 
with a view to rebuilding) ; Meux v. tWey, supra (convermon of arable 
and pasture land near Ixmuon into a market garden and erectly of glass- 
houses) ; see title Aqbicultube, VoL I., p. 246 ; and see Grand Omal Co, v. 

(1891), 29 L. B. Ir. 131, C. A-. where the acts complained of were 
partly meliorative and partly trivial, and an injunction wm 
remedy of injunction, see, generally, title Injunction, \ol. XVII., pp. 244 


(JJ iJoe d. DaHingUm (Ear!) y. Bond (1826), 6 B. ft C. 8M ; 
premises are not improved, there is no forfeits if ^amsjg w very 
(see Dos d. Grubb v. Burlington {Earl) (1833), 6 B. A Ad. 507, 616). 
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damages be recovered in respect of them(p). But apparently a 
substantial alteration in the character of the demised premises 
will be treated as waste and restrained by injunction, notwith- 
standing that the value will be thereby increased (g), and the lessee 
is not entitled to pull down a house and build another which the 
lessor dislikes (r) ; and a breach of an express covenant against 
making alterations or erecting new buildings will be enforced by 
injunction («). In general the covenant will be construed so as 
only to forbid alterations which would affect the form or structure 
of the building (t). 

980 . Since the liability for waste is a liability created by law, 
the lessee is not liable for loss caused by inevitable accident, when, 
for instance, a house is destroyed by fire or tempest; but when the 
liability arises by contract the lessee in such cases is liable (a). 

981 . The liability of the tenfint for the maintenance of the 
promises depends, in the absence of express agreement, partly on the 
doctrine of waste (/j), and partly on an implied contract to use the 
premises in a tenantlike manner (c). 

A tenant at will is not liable for either voluntary or permissive 


p) Jana v. Chapptll (1875), L. R. 20 Eq. 539, 541. 

(fl) West If am Central VhnriUf Hoard v. lCa4 London Waterworla Co,, [1900] 
1 Oil. 024 ; coiTijiaro titlo AoiiicULTUKE, Vol, I., p. 251. 

(f) Hmijth V. Carter (1853), 18 Beav. 78. 

(•) iVrn/ V. Ifatis (1858), .3 C. B. (n. s.) 709 (covenant not to make any 
external altoriition.s nor any internal alUTations that might lesson the value of 
the premises without tho lessor’s consent in writing) ; see ns to breaches of 
covenants not to erect now buildings, Ilaigh v. Waterman (1867), 16 L. T. 375 
(erection of greenhouse); Pocock v. Gtlham (1883), Cab. & El. 104 (fixing 
ail vertisomont hoardings to tho premises) ; Boorf v. Cooper, [1894] 3 Ch. 671 
(erecting permanent trellis work); and see Dohertg v. /! //won (1878), 3 App. 
Cas. 709, <20; Ue Melntosh and Pontypridd /mprovewifafs Co. (1891), 61 L. J. 
(q. D.) 161 ; fiVwr v. Sfdcer, Pose v. Hyman, pOlIJ 2 K. B. 234, 249, C. A. The 
fact thiit the lessor stands by and sees the lessoo making alterations in breach 
of covenant is not necOASarily a waiver of the covenant (Perry v. Daiis, eupra), 

S lHikmare v. Dimmer, [itK).3] 1 Ch. 158, C, A. 

) Paradine v. Jane (1647), Aieyn, 26, 27 ; Carstaire v. Taylor (1871), L. B. 
6 lixeh. 217, 223. 

(h) At common law there was no action for waste, either voluntary or 
permissive, against a lessee, whether for life, or for years, or from year to year, 
or at will, tlio reason assigned being that the lessee took the land by the act of 
tho leasiir, and it was the folly of the lessor not to restmin tho waste by expi*ess 
covenant (Shrewthnry's (Countas) Case (BiOO), 5 Co. Rep. 13 b ; 2 Co. Inst. 30i)). 
The liability f(T waste in tho ('as© of lessees was first imposed by the Statute ol 
Marlbridge (1267) (52 lien, 3, c. 23), and tho writ of waste, under which the 
tenant was liable to forfeiture and treble damages, was introduced by the Statute 
of Gloucester (1278) (6 Edw. 1. c. 51 (repealed by tho Civil Procedure Acts 
Repeal Act, 1879 (42 & 43 Viet, c. 59)). An action on the case was in practice 
snlistituted for the writ of waste, which was alwlishod by the Real Property 
Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s, 36 ; but it was only the rem^y 
that was changeil, the rights and liabilities of the parties remaining as before 
(see notes to (treene v. fWs(l6iO), 2 Wins. Sannd. (od. 1871), 644: Baron v. 
Smith (IS-llj, I Q. B. 345). Ap|i^ntly the above statutes extended to porinis- 
live, os well as voluntarr waste (2 Cb. Inst. 145) ; but this has been disputed 
(Jofief ▼. urn (1817), 7 ^unt. 392}. See also title Action, Yol. L, no. 31 
41, 46. 

(c) SMp. 500, 
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waste as such (d), though since voluntary waste terminates the 
tenancy, and renders him liable in trespass (e), he is in fact liable 
for damage to the premises caused by his own wilful act (/). 

Lessees for years, or from year to year, or for any other period, 
are liable for voluntary waste, whether committed by tlieinselvesor 
any other person, for, if committed by another, it is their duty, and 
they are presumed to be able, to withstand it {fj). 

Lessees for years are liable for permissive waste (/<)> and con- 
sequently must do such repairs ns are necessary to preserve the 
premises in as good a state as at the beginning of the tenancy ; and 
60 also, it would seem, are tenants from year to year, though as 
regards them the liability has been limited, and has been, in 
practice, defined rather by reference to what is roasomiblo liaving 
regard to the nature of the tenancy, than by reference to the 
doctrine of waste (0« Thus while a tenant from year to y('ar must 
not commit any waste (/r), be is only bound to do such slight repairs 
as are necessary to prevent waste and decay of the promises, such, 
(or instance, as are required to keep the premises wind and water 
tight (/), and to repair breakages to doors and windows (m>. Ho is 
not liable to do substantial repairs, such as to ro-roof the bouse, or 
to renew main timbers (?/)> need he make good the results of 
ordinary wear and tear, as by replacing doors, windows, or sluirs 
worn out with age (o). 


(d) Tho Statute of Marlbridgo (12C7) (52 Hen. 3, c. 23), apphos to “ forrayni 
during their term.” The word “ fermors” in ocimvalont to lotBces, but in the 
case of a tenant at will there is no tenn (see p. 43-1, antA 

(e) Shrewsbury' a (Cuuntetin) Case ^ Vd i). 

U) Thus a tenant at will is not Uablo for pmriw«ivo waste ; fiao /auton v. 
Isham (1693), 3 Lev. 359 (destruction by negligently keeping fire) ; llurwit v. 
Afat</a«d (1847), 16 M. & W. 257. ^ ^ 

Ui) AiiersuU v. Steuem [ISOS), 1 Taunt. 183, 196 ; 2 iiw. Saiiul ((^ 
.871). 658. n. (m). The liabiUty on n wvonant 
for vulunfory wa»te are distinct (A-Jy* v. 

(A) This is in accordance witb the btatuto of Marlbrulgo (12<)») (o. lUn 3, 
c. W). it Sir E. Coke was risht in snyinR tlmt that etatuto u|.|. ic. I- iH-rmis-n.i 
waste : and it seems to be the better opimon(mrMC« l<Jif “< )» 

T. aower (1855), 11 Exeb. 274, 294 ; iMvies x Ihv, a .(8 Cb. * ’ ; 
the other hand, the same ^nii.g would ^ “ 

(Yelfowlu V. Oawer, supra; Barnes v. Douiiwj (1381)* ^ nuLt 

has been held that they me not liable («' I ‘ 
41 Ch. D. 532; aee Bou^ys v. BUtgrave (1854), 4 Do G. M. & G. 418). Jf, 
however a tenancy for life is created on condition of keeping tho |»ic*ini8ftH in 
repair the tenant w Uabl© for permissive waste by reason <»t tho coii'iiuon ajwirt 
foSTthTeS (ifood/mw*^ n-aiier (1880), 6 Q. B. 1). 401); and seo t.Ue 

Qilham (1837), 7 Ad. A El. 640. 

0. & F. 327. 

I" 'I 'i 
’• 
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Landijow' and Tenant. 


8bct. 1. 
Liability 
for Waste. 

Iroulied 

obllgmiion. 

Remedy. 


McMQre of 
damage! 


982. Lessees of all kinds, in addition to their liability for waste, 
are under an implied contract to use the premises in a tenant-like 
manner (p), but this implied contract is excluded where there is an 
express contract to repair (q)* 

983. Whether the liability of the tenant is founded on waste or 
on implied contract, it can be enforced either by an injunction (r) 
or damages (s) ; and damages can be ^ven for waste completed at 
the time of the action, and an injunction against further wa8te(t). 
An injunction can be obtained at the suit of the lessor against an 
underlesseeCa), but damages, unless given in lieu of an injunc- 
tion (/.;), can only be recovered against the immediate lessee. To 
obtain an injunction against waste, it is necessary to show that the 
waste will cause substantial injury to the reversion (c), though 
damages may be given in a case where an injunction would be 
refused (d). 

In an action for waste the measure of damages is not the sum 
which it would cost to restore the property to its original state, 
less a discount for immediate payment; this shows the utmost 
limit of the damages, but the true measure is the injury done to 
the value of the reversion (e). 


(iilham (1837), 7 Ad. & El. 640; soo Dixon v. Mmvhray <£ Cb. (1908), refeiTed 
to, 62 Sol. Jo. CIG. 

f ;•) t5«o IlomfaU v. Mather (1816), Holt (n. p.), 7. 

(^) Standen v. ChrUimae (1847), 10 Q. B. 136. The eiTect of an express oon* 
tract in excluding an iin)died contract was overlooked in IfV^tYe v. NichoUon 
(1842), 4 Man. & O. 95. The liability for waste is not founded on contract, and 
accordingly it is not excluded on tho ground that there is an express covenant 
dealing with tho same matter (seo Kinlt/side v. ThnmUm (1776), 2 Wm. BL 
nil ; Marker v. Kenrirk (1853), 13 C. B. 188) ; and similarly tho liability for 
waste cannot bo ascertainea by reference to an express covenant (Jones v. IJill 
(1817), 7 Taunt. 392). 

(f) St>e Kimpton v. (1813), 2 Ves. & B. 349 ; Pratt v. Breit (1817), 2 Madd 
62; comiHiTO Lnihropj) v. Marsh (1800), 6 Ves. 269; London Ctrnoratim v 
//edycT (1810), 18 Ves. 365 ; and, Miiorally, seo title INJU^x^’lOS^, VoL XVII., 
pp. 199 e< seq. An injunction can Y>e ginutcd against a tenant for lives renew- 
able for ever, but only whero tho waste is actually injurious (Coppingtr v. 
Ouhhiits (1846), 3 Jo. & Lnt. 397, 402). 

(s) For the law relating to damages generally, see title Damages, Vol. X., 
pp. 302 et seg. Tho action must be supported by specific evidence as to the 
jwrliculars of dilapidations (Smith v. DouglaA (1866), 10 0. B. 31). 

(0 Hiruilei/ V. Kmery (1806), L. B. I E<i. 62. 

(a) Faminiv, /.owl (1750\ 3 Atk. 723. 

\ b) Seo title Injunction. Vol, XVII., p. 212. 

ic) See p. 497, ante, 

(d) But if the damages are merely nominal, judgment will be entered for 
the defendant (Ilarrvir Sehoid (Governors ttc.) v. Aldvrion (1800), 2 Bos. & T. 86 ; 
Doherty v. Allman (1878), 3 App. Cas. 709, 726, 733). In casos on tho Statute 
of Gloucester (1278) (6 IMw. 1, c. 5) a judgment for tho pUintifif would have 
involved a forfeiture, and this seems to have been the reason for refusing him 
judgment; but the fact that tho injury was numinid would seem to show that 
there was no actionable waste (IHyy v. Parvins (1801), cited 2 East, 156). 

(s) TFAilAam v. Kershaw (1886), i6 Q. B. D, 613, 617, 618, C. A. ; compare 
p. 612, past Even though the jury find that tho premises are not damagedTaa 
where a new outer door is opened without weakening the house, the posSbiUty 
of injury to the reversion makes it essential that the question to the jury ^ould 
be as to damage to the reversion and not to the premises (Tmtng y. Spencer 
(1629), 10 B. d 0. 146). But in Uiat case the only iojury lanerted ww injury 
lb ilfo evullhibe of title, as to which m p. 497, ante. 
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An action can be brought after the expiration of the term for *• 

waste done during the term(/); and where a teuant holds over Liability 
after the expiration of notice to quit and commits waste, the land- for Waste, 
lord's reversionary estate is treated as continuing, so as to entitle 
him to sue for the waste (g). 

Sect. 2. — Liability of Landlord to Repair. 

Sub-Sect. 1. — /n OeneraL 

984 . In the absence of express stipulation, or of a statutory duly, Umiiord** 
the landlord is under no liability to put the demised premises into to 
repair at the commencement of the tenancy {It), nor to do repairs 
during the continuance of the tenancy (i). This rule applies equally 
whether the letting is from year to year (k) or for a term of years (1). 

The fact that the tenant has covenanted to repair, “ fair wear and 
tear excepted ” (m), or “ damage by fire and tempest excepted ” («), 
does not imply a covenant by the landlord to make such fair wear 
and tear or damage good. 

Similarly, in the case of a demise of land, there is no implied No waminty 
warranty by the landlord that it shall be fit for the purpose for ‘**"*'"‘ 
which it is taken (o). 

Where the landlord occupies a part of the premises and lets Where 
the remainder, the rule that he is not bound to do repairs equally 
applies, and hence he is not liable to keep the premises in repair so o( premiuoi. 
as to make the demised part habitable ip); and if he retains control 
of a part of the premises where water collects, such as the roof (q), 
or a cistern, and there is an escape of water wherel)y the promises 
or goods of the tenant are damaged, the landlord is not liable in the 
absence of negligence (r). 


(/) Kinlyside v. Thornton (1776), 2 Wm. lU. 1111. ^ 

(^) Burchell v. Hornsby (ISOS), 1 Camp. aud, a« to holding over, oro 

pp. 441 d eeq,, ante. ^ , . , , y. - 

[h) As to the Btatutorj' duty, seep. 603, posi ; as to furnished housps, see 

^ (V?Vheu the landlord voluiiturilv sends in woikinen to do repairs and the 
tenant suffers loss through the in gligeiico of the workmen, the extent of the 
obligation incurred by the landlord hu.s been said to be a quchtion of fact [Miles 
V. Holtrn (1S67), 2 H. & N. U. 

(A) Gott V. Gandy (1863), 2 K. & B. 815, 817. r -i < *«r 

\l) Arden v. Pullen (1842). 10 M. & W. 321. \\ boro tho Irnnor fails b. per- 
form a covenant to repair; and the lessee has entered, tin- lebsoo »houia not 
quit but sue for the breach {Hunt v. Silk (1S04), 6 Last, 440). 

'm) See Arden ▼. Pullen, sujrra. 

'oj ilTw w! «’id M to agricultural Imw,. tMt 

I a. B.V. 23.; ^ 

(1069), 1 Wma. Saund. (ed. 1871) 657; CarOatr, r. Tanlor (ISfl), 
'~xch. 217, 223. 


L. B. 3 H. h. 380, is exclud^ in such a ci^, because 
brouffht on the premises for the benefit of all is not. 

(1880), 5 a B. 602, C. A.). Similarly, a tena^ of I^ ^ 

in the abmoe of negligence, liable foir an overflow of water on to the part 
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W»rranty of 
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Landlord and Tenant. 


Sub-Sect. 2.— Dwelling houses, 

985. The rule referred to in the preceeing paragraph applies to 
the lotting of an unfurnished dwelling-house, and there is no 
implied warranty on the part of the landlord that it is in a 
reasonably lit stale for habitation («). The intending tenant is pre- 
sumed to make liis own inquiries as to its condition, and, in the 
absence of special stipulation, he takes the house as it stands (t). 
This is 80, apparently, notwithstanding that the house is, to the 
landlord’s knowledge, required for immediate occupation (a), li 
the house is, in fact, uninlmbitable, the tenant, after accepting the 
lease, is without remedy save in a case where he has obtained a 
warranty of fitness, or where he has been induced to take the 
lease by active deceit on the part of the landlord. The mere 
oniihsion of the landlord to disclose defects is not such deceit {b) 
But if the contract is still executory, it will not bo enforced if the 
condition of the house is such that it is dangerous to health or 
otherwise uninhabitable (<•). 

986. A warranty at or before the making of a lease that a house 
is in a fit state for iiabitation, whether as regards repair or drainage, 
may lie given as an express contract, or may bo implied from a 
rcpresonlation ns to tlie state of the house. A representation by 
the lessor will c(*ase to be a mere representation, and will constitute 
a warranty if it is intended to bo the basis of the contractual 
relation betwocn the parties ((/). Hence, if the intending tenant 
doclines to tako Uk^ lease unless the landlord gives an assurance 
that the drains are in order, and the landlord gives this assurance, 
lie is hound by the warranty (c). The \rarranty is both a warranty 
and a condition ; henco a breach gives the tenant a claim for 


(Icmipod to aiiotlior tenant {Il(m v. Fcdtlen (1872), L. B. 7 Q. B. COl). As to 
negli?:<'nco pt*n«'rally, bpo Neoligexck, 

(«) This i.M in acconlanco with tho goiiHral rule that, upon the letting of real 
propijrty, there is no implicnl warranty that it is fit for the purpose for which it 
IS iiitendoil Ulart v. U’iwc/sf/r (1843), 12 M. & W. C8, 86, where tho court refused 
to distiiigiiish in this respoct between agricultural land and unfurnished houses). 
But an ugrfH'inent to supply power for a machine on the demised premises is not 
within the r\ile, niul tho power supplied must bo reasonably fit for the purpose 
[BentUif lirtfs, v. Mrirul/e Tr*., [1906] 2 K. B. 548, G. A.). 

ChofiftfU V, Umptrg (1864), 34 Beav. 250. “Fraud apart, there is no law 
against letting a tumble-down house*’ {Robbins v. Junes (1863), 15 C. B. (x. s.) 
221,240). 

(o) Hart T. IT’iw^or, si/pra. In Dunn v. Harrison (1886), 3 T. L. B. 146, 
C. A., this sooms to have been treated as an open question. 

(5) Keates ▼. Ctylogan {Karl) (1851), 10 0. B. 591. To give rise to an action 
for deceit, the misstatement must be iiitontionally false or must be made reck- 
lessly {Dnrtram v. AMmts (1886^, 2 T, L. R. 237 ; Saunders y. Pawley (1886), 2 
T. I4. R. 690. C. A. ; Butler v. (lS8s), 4 T. L. B. 711, C. A.); and see 

title MlSREPBESKNTATlOX AND FwAUD. 

J c) Chester v. Powell, Pourll v. Chester (1885), 52 L. T. 722. 

d) Do LassalU v. Guildford, [1901] 2 K. B. 215. 222, 0. A.); see Best y. 
wards (1896), 60 J. P. 9. Statements as to the condition of tne house were 
held to be mere representations in Kennard v. Ash wan (1894), 10 T. L. B. 213 
and Green y, Symons (1897), 13 T. L. B. 301, C. A. In Besi t. Edwards, supra, 
the jury found to the ssTue effect 
(#} De Lasmlk ▼. Guildford, suprs^ 
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damages, and also entitles him to repudiate the lease within a sect. 2 . 
reasonable time (/). Such a warranty is collateral to the lease, and Liability 
it is no objection that it is not contained in the lease, or is verbal, of Landlord 
unless the lease also deals with the same matter, in which case ^air. 
the contract contained in the lease cannot be varied by a parol 
agreement Qi). 

987 . In contracts for the letting of a house or part of a house impifwj 
for habitation for persons of the working classes tlioro is iiiii»Jied by condition on 
the Housing of the Working Classes Act, 1890 (//), a condition that 
the house is, at the commencement of the liolding, in all n'spocts 
reasonably fit for human habitation (t). If there is a broach of this 
condition the tenant can sue the landlord for damages, as well as 
abandon his tenancy (^0. The statute applies where the house or 
part of a house is let at a rent not exceeding, in London, i;20 ; in 
Liverpool, JE13 ; in Manchester or Birmingham, 1*10 ; and elsewhere 
£8 (/) ; and it cannot be excluded by stipulation {m). By the 
Housing, Town Planning, etc. Act, 1909 (a), the same condition is 
implied where the rent does not exceed, in the administrativo comity 
of London, £40 ; in a borough or urban district, with a populati^m 
according to the last census for the time being of 50,000 or upwards, 

£26; and elsewhere £16; but under the statute the condition is 
not implied where the premises are let for a term of not less tlian 
three years upon the terras that they shall be put by the lesH (!0 into a 
condition reasonably fit for occupation, and the lease is n^t 
determinable at the option of either party before the cx[>iration of 
that term ( 0 ). 


(/) Buun V. Harrison (1886), 3 T. L. B. 116, C. A. But if n louse is sot asiMe 
on the ground of innocent misrepresentation, the lc!«soo j1o»* 8 not ro(ov< r 
diimuges, but only such sums as aro noccHS.iry to iodemnify him ugiiitiHt 
liabilities incurred under the lease {U'hidunjlon v. ticdc-Huyne (ItMto), 82 L. T. 
49). 

(y) De LasmUe v. OuiU/ord, [1001] 2 K. B. 215, 222, (’. A. l‘reviou«.ly it 
had been consideied that the tenant could not sue on the wa.rjuity unlo'is it 
was contaii)C<l in the louse {Bartsal v, Bianrhi (1801), 65 L. T. 678; Lmyrnau 
V. Blount (1896). 12 T. L. R. 620). As t(» rcdlateml parol agreeinenlH. wo Utb-s 
Contract, Vol. VII., p. 383 ; Deeds and Othku Instuuments, V»>1. X.. p. 4 17 ; 
coini>ure title Guarantee, Vol. XV., p. 430, note (/). The collat'-rul contraet 
must precede the lease, otherwise it can f<u in no part of the consiilcrution for 
taking the lease [Bridul Tramways etc. Carriaye ( 'o., Ltd. v. /'taf MuUrrs^ 
[1910] 2 K. B. 831, 838, 0. A.). 

(A) 63 & 64 Viet c. 70. 

(i) Ihid.^ B. 76, 

(A) Wai/^er v. ffo6bs Co. (1889), 23 Q. B. D. 458, on the corresponding pn> 
vision in the Ilousing of the Working Classes Act, 1885 (18 & 40 \ict. c. 72), 
B. 12 (now reiiealed). , i • 

(/) These ai« the limits of value defined by the Housing of Him Working 
CliLsses Act, U90 (53 & 54 Viet. c. 70). s. 76, by nfferem^o to the IiinitH tor the 
coiu,M>hitioii of rates under the Po(>r Itate A.sbessment and Collection Aci, 18*0 
(32 & 33 Viet. c. 41); see p. 488, ajite. . . 

(m) /.<*., as regaiiis contracts ma<lo after the 14th August, 1903 (Ilousuig of 
the Working Closes Act, 1903 (3 £dw. 7, c. 39), s. 12). 

n) 9 Edw. 7, c. 44. .... * 

(o) /bid., s. 14. There is no provision excluding 
spending to that in the Housing of the VTorking Classes Act, 1903 (3 Jidw. 7, 
6 . 39 ). 
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Landlord and Tenant. 


8im. 1 988 . In cases ^here a condition that the house is at tha 

Liability commencement of the holding fit for habitation is implied under 
of Landlord the Housing, Town Planning etc., Act, 1909 (p), the condition 
to Bepair. includes an undertaking that the house shall, during the bolding, 
impiteT ^ landlord in all respects reasonably fit for human 

unaerukiDg habitation (g). Either the landlord, or the local authority, or his 
or its agents authorised in writing, may enter on the premises at 
reasonable times of the day, on giving twenty-four hours’ notice in 
writing to the tenant or occupier, for the purpose of viewing the 
state and condition of the premises (r). If it appears to the local 
authority that the implied undertaking has not been complied 
with, and if a closing order is not made, it may require the landlord 
to execute the necessary works, but the landlord has the option oi 
closing the house. If tlie landlord neither executes the repairs nor 
closes the house, the local authority may do the work ana recover 
the expenses from the landlord (s). 

Sub-Sect. Z.—LiaHlxty to Third Peraono, 

Liubtiitj to 989. Where premises are out of repair in such a manner as 
public for to constitute a nuisance to the public, and a member of the public 

DuuuiDoe. jg injured in passing, the tenant, as occupier, is priwid Jacie liable 

for the injury (0; but the liability is shifted to the landlord if the 
want of repair existed at the time when the premises were let or 
relet (n ) ; and also if the want of repair arises during the tenancy 
and the landlord has contracted with the tenant to do repairs (a) ; 


(p) 9 I’Mw. 7, c. 44, 

li) 8* 15 (1), in which provision “ house includes part of a house. 
ibia.f s. 15 (7). Coutracting-out is not forbidden. 

JrJ Ibid,, s, 16 (21. 

(s) Ibid,, s. 16 (.3), (6), which see also as to the notice to the landlord and the 
fecovery of expenses. The landlord can appeal to Uie Local Government 
Board against the notice and against any demand for the recovery of expenses, 
and no proceedings ('an be taken while the app(*al is pending (i7nW., s. 16 (6) ). 
The remedies given by ibid,, 8.15, for non-compliance with the implied under- 
taking do not preclmie any other remedy avuilablo to the tenant against the 
landlonl {ibid,, s. 15 (9)) ; and see, further, title PuBUC Health and Local 
A jDKtNlSTltATlON, 

(I) Payne v. Pogera (1794), 2 Hy. Bl. 349 ; Prdly v. hickmore (1873), L. R. 8 
0. P. 401 ; A'efwn v. Lirtrfiiol Urewrry Cv, (1877), 2 C. P. D. 311, 313 ; Norris 
r, Catmur (18S5), Cab. & K1. 676 ; notwithstanding that he has employed com- 
petent persons to repair and that th# injury is due to their neglect {Tarry v. 
JsAitm (1876), 1 Q. B. D. 314). 

{u\ JH, V. /W/v (1834). 1 Ad. ft PaI. 822 ; Gandy v. Jnhher (1864), 5 B. ft S. 78. 
The landlord is idso liable for a nui-sance caused by the tenant if it is the natural 
oensequence of the user for which the promises were let {Harris v. James 0876), 
45 L. J. (q. b.) 546; and see title Nuisance), but not otherwise (see aich v. 
Badnfidd (1847), 4 C. B. 783; Gandy v. Juhher, supra, at p. 88); and the 
ooonpier is liable for the acta of his licensee ( BViite v. Jameson (1874), L. B. 18 
Sq. 303). As to liability for damage owing to non-repair of fences, see p. 514, 
pod, 

(a) Paynay, Rogers, supra; MiUs v. Tompie-yfesi (1885), 1 T. L. B. 503; 
see Lidie y. Pounds (1812), 4 Taunt. 649. As to both g^unds of liability, 
sse Nolson y, Liverpool Brewery C<>., supra; and compare Buvi y, Vktona 
Graving Doth Cb., lift, aud Londm and SL Katherine's Dock Cbu (1882), 47 
J . T, 378. 
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provided in each case the landlord has notice of the defect (b). In Sect. 2. 
the former case the liability of the^ landlord is based upon his Liability 
misfeasance in letting the premises in such a condition (c) ; in the of Landlord 
latter case the landlord is held liable in order to avoid circuity of Ropair, 
action, since the tenant, if liable in the first instance, would have a 
remedy over against him (d). But where the premises are out of 
repair at the time of letting, the landlord is not liable if be imposes 
an obligation to repair on the tenant (c). 

990. The liability of the landlord for injury caused by non- MaUiiityto 
repair of the premises does not extend to persons who are using the 
premises, whether the tenant’s family, or guests, or customers, or 
workmen ; and accordingly the landlord is not liable for accidents ^ 
happening to any of such persons during the term (/). Nor is he 

liable to any person except the tenant himself if he has contracted 
to repair the premises, and the injury happens in consequence of 
his breach of contract, since no person except the tenant can sue on 
the contract (y). 

Sect. 8. — Construction of Corenmits to Repair^ 

991. A covenant for general repair, such as a covenant to repair cofenant 
the demised premises and to yield them up in good and substantial c>|niitrue(i 
repair and condition (/t); or to keep and leave them in good and 
tonantable order and repair (i) ; or, as often as occasion shiill require, condition of 
well and substantially to repair, uphold, and Ivco.p tlKun, aiul th(3 premiici. 
same so well and substantially repaired, uphold, and kept, to yield 

up at the end of the term (k) ; is construed with rcderonce to the 
condition of tlio premises at the commoncemont of the lease (/). 

The tenant is not bound to leave for his landlord a now house, but 
the house which he took, in a state of fit repair as such house (m ) ; 


{lA Soo Gwinnell v. Earner (1875), L. R. 10 0. R. (168; v. (IHOt*), 

15 T. L. E. 224, C. A, ; Tredway v. Mechin ((19()4), 5S W. R. IW, A. Rut 

in Bri)gyi V. Rtihins^ and Trethvay v, Me>'hin, supra, Iho *nj ired vorsi 

were members of the tenant’s family, and were on that ^Tuiind l >t entitled to 
succeed ; see note (/), in fra. 

(c) Todd y. Eliyhi (1800), 9 0. B. (N. 8.) 377, 381). A tenancy from year to 
year dow not recommence each year so as to render the landlord liuhl© to the 
public for non-repair at the beginning of every year, but goes ou withotit 
break [Oandy y, Juhher (1885), 9 B. & S. 15. Ex. Oh.) ; and it i» the wiine with 
a weekly tenancy {JJoiven v. Anderson^ [1894] 1 Q. B. 184, disapproving fiaud/ird 
y. Clarfie (1888), 21 a B. D. 398). 

(d) Payne y. Rttgers (1 794), 2 Ilr. BL 349. 

(c) PriUy y. Rickmore (1873), L.‘ R. 8 C. P. 401 ; OuduneU v. Earner, suj^ra. 

( f) Rohbine y. Jones (188:3), 16 C. B. (x. 8 ) 221. 240 ; Lane v. Cur, [IhS^ 1 
a k 415, C. A. See, further, p. 670, pwf, and title Nkomokxcb. 

ig) Cavalier y. Ptg^, [1908] A- C. 428; Cnmertm v. rnnng, [H)08] A. t. I i8; 
see Copp y. Aldridge Co. (1895), 11 T. L. E. 411 ; Maluue v. iMskty, [190i] i 
K. B. 141, C. A. 

(6) Harris y. Jones (1832), 1 Mood. & R. 173. 

ft) Blanley y. Towgo<yl (1836). 3 Bing. (x. c.) 4 ; see Haniz y. Oortng (1838), 
4 Bing. (n. c.) 461 ; Woohock v. Dew (1H58). 1 P. & E* 'W- 
(k) Li^ y. Lane and Nesham, [1893] 2 Q. B. 212, C. A. 

(0 Walker v. Hatton (\m), 10 M. ft W. 2<l», 258; «« BurJdi e. WUhert 


(0 Walker v. Hatton (1842). 10 
(1837). 7 Ad. ft Kt. 136. 

(m) Soakey, Aatrrefiee (I860}, 2 E. A F* 


Thus, where the house is an 
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and he is not bound to leave it in the same state as at the com- 
mencement of the lease, for the deterioration in the condition of 
tlie house as a whole which is brought about by the natural opera- 
tion of time and the elements falls upon the landlord. But tlie 
tenant is bound to keep the premises habitable. He must take 
care that the buildings do not suffer more damage than the operation 
of time and the elements would effect, and he must by seasonable 
applications of labour keep the house as nearly as possible in the 
same condition as when it was demised (n); and he must replace 
any parts which are worn out or have become unsuitable, where the 
replacing is necessary to maintain the house in a habitable state (o). 
Moreover, he must rebuild or restore the whole or any parts of the 
premises which are destroyed by lire or other exceptional cause, 
unless the covenant exempts him from liability in these cases {p), 

992. Consequently the tenant discharges his liability if he keeps 
the buildings in substantial repair according to their age and nature. 
If owing to their nature they have an inherent defect, the result of 
which develops in course of time and necessitates the rebuilding of 
the house, the tenant is not liable under his covenant to pay the 
exjainso of such ndjuildiiig(7). Similarly, where a drain is unsuit- 
able and the local authority constructs a now one, this is not an 
expense which falls on the tenant under a covenant to repair 
drains (r) ; and, generally, he is not lial)le for improvements in the 
original structure of a house, such as the mode of laying joists, 
which the landlord effects in making repairs {s) ; nor, where he has 
undertaken to repair a road of one kind, is ho liable if the landlord 
converts it into a road requiring repairs of a different nature (0» 
and regard must always be had to the condition of the road in 
estimating the tenant’s liability (u). 

993. But while the tenant is not bound, under his covenant to 
repair, to improve the building so as to give the landlord something 
different from wliat he demised, yet he must do such repairs as are 

old Olio, tlio lonnnt is only lumnd to koon it np as an old lionso, and ho need not 
give the landlord Iho bi^nefit of new woi^ {IJarris v. tfouea 1 Mood. & R. 

173, 170) ; but, in the ubi^nco of evidence to the contrary, the preinipes will be 
proeunicd to haro been in a tenautublo condition wlien tho tenant went it* 
(//mow V. Trumper (1858), 26 Rcviv. 11, 15). 

(m) GutUriiigf v. Munyard (1831), I Mood. & R. 33*1, jytr TiN’DAL, C.J., at 
p. 336. 

(«) Lurcoii V. nViA-e/y and irAfc/cr, 1 K. B. 905, C. A. ; and see this 

case as U» the (lictim of Tisuai., C.J., in Outteridge v. Muhyard, supr'i, 

{p) Manchf4frr Ponded IVarthottse Co, v. Carr (ISSO), 5 C. i'. D. 507, 513 ; sec 
Prtfk'ni>ck and Afnrgamtm/ Canal Navigation Co, y, (1796). 6 Term 

Rep. 750. As to destruction by lire, foo p. 520, pwl, and compai^ p. 50 1, ante, 
n/) I.i»ter v. Litnr and Neshom^ [h89iy 2 Q. B. 212. C. A. 

(r) Lgtm v. (Sr€cn)toiv (1892), 8 T. L. R. 457. Similarly the tenant is not 
Inmnd to remo«1y structural defects, but only to keep tho existing drains in 
repair {/iugifatl y, Mf'Kran (18M), ('ab. & lil. 391 ; atfirmed tub nom. IhivaU 
y, M'Ltan (1885), 53 L, T. 94, < A.). 

(#) iioward y, Ltggott (1836), 7 C. A P. 613. 

(1) London Cor/toration y. Bamet (1896), 12 T. L. R. 135, C. A.; and s 
covenant to contribute to repairing a road does not extend to entire reconstruc- 
tion {Scott V. Rrcu*n (1904), 69 J. P. 89, C. A.). 

(a) Srott V Broom, nupm. 
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Buitable for tlie building having regard to its age and class ; and he Sect. s. 
must replace any parts, including the floors, or roof, or external Construe- 
walls, which become defective or dangerous owing to the lapse ot tion of 
time or the effect of the elements (??). If he has expressly cove- Covenants 
nanted to put a house into lenantable repair and to keep it in sucli Repair, 
repair, and it is not in tenantable repair at the comiuenceinont of TnmntaT.ie 
the tenancy, he must do tne necessary repairs, notwithstanding that 
the building is thereby put in a better condition tlian when tho 
landlord let it (a). The effect is the same if, without expressly 
covenanting to put it into repair, the tenant only covenants to 
keep the house in tenantable repair. Such a covenant presupposes 
tho putting the house in such repair, and tho keo})ing it in repair 
during the term(/y). Tlie construction of the covenant is tho same 
whether tho covenant specifies ‘"tenantable” or “ liabitablo ” or 
“good ” repair (c). A general covenant to repair witliout any such 
words is satisfied if the premises are kept in a substantial slate of 
repair (d). 

The repairs which must be done in order to keep a house in 
tenantable repair vary according to the circuinstancos of tho UMiHnubi* 
building. “Good tenantable repair” is such r(‘pair as, liaving 
regard to the age, character, and locality of the houB(‘, would make 
it reasonably fit for the occupation of a reasonahly-miiuhid tenant 
of the class who would be likely to take it(r) ; accordingly tho Iofisr*o 
must do such repairs as are necessary to j)resorvo tho premises and 
to make them suitable for a now tenant (r). lie must do both 
outside and inside painting at suitable limes {,/’), but he is not 
necessarily bound to repaper and paint tliroiigliout the house at 
the end of the term(/7), nor to leave the bouse in the same state of 
decorative repair as when he took it (A). If “reasonable wear and 
tear *’ are excepted, the tenant is not bound to make good dilapida- 
tions caused by the friction of tho air, an<l by exposure and ordinary 


(v) lurcoft V. Wakely and WMer, [19U] 1 K. \\ eo.i, (\ A. ; rmud/unt v. 
flart (1890), 25 B. 1 ), 42, 54, 0. A. ; and hh \h*- ^ul»slrwt tur« 

of a lar<2;e building such as a market, seo AV Londou Lintdtm 

Corporation v. Great Western and Metrojuiitm IltihLuy^, [1910j 2 I'b. ilM. 

(a) A covenant to put premises into repair “forthwitli ” is j)f'rfonne<l if tho 
repairs are done with reasonable speed {Ihe d. ritlmnu v. (INll), 9 U. & P. 
706; Bekher v. M^lntoeh (1839), 8 C. & V, 720 (habitable r pan)). 

(h) Bayne y. Z/oine (1847), 16 M. & W. 511 (‘‘f?tK)fl repair"); hoo liWrw/c v. 
I>fw (1858), 1 F. & F. 337 ; Lurcott v. Wakeh/ and Whrflcr, nnyra. 

(c) Proudfoot V. //flW, «epra, at p. 51, C. Au UndtT a covenant to do 
‘necessary repairs,*’ tho tenant must do all repairs whi<‘h are in‘c**rt«ary 
durin;^ the temi ( Truscoti v. l>iam(>nd Jiork Boring rV/. (1882), 20 t/h. J). 2.> 1 , < A.)- 
Under an agreement by the tenant to leave a farm in as good a ffnidili-#/! "y* 
found it, he must leave it in tenantable repair if ho found it ho { II /nn v. n Jak 
(1772), 2 Wm. Bl. 840). As to furniture, sco BCanlry v. Agnew (IS-M), 12 
M. A W. 827. 


(d) J/arris v. Jones (1832), 1 Mood. & R. 173. -- r ^ i n 

(f) Proudfoot V. IJartf supra, at p. 52 ; seo^ snpnt ; / 

rojm'f, 

(e) ifoxon V. Toumhend (Marquis) (1886), 2 T. L. (18®7), 

(k) Crawford ?. Newton (1887), 30 W. R. 54, C. A. 
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ase (i). Covenants of this nature must be reasonably construed. 
Tbe landlord is not to claim for slight defects {k), and, under a cove- 
nant to repair and paint, the tenant is not bound to^ fill up cracks 
in plaster and holes made by nails within the period for redeco- 
rating (/). An actual omission to repair is not excused because 
the tenant has employed persons whom in good faith he relied upon 
to do the repairs (/;<)• 

994. It is a breach of the covenant to repair if the tenant pulls 
down any part of the promises or makes alterations in them (n), 
unless in the course of making additions or improvements which 
are permitted by the lease (o). 

995. A covenant to repair may expressly extend to buildings 
elected subsequently to the demise (p), but without express mention 
of such buildinj^H a covenant to repair the demised promises extends 
to all things which are for the time being a part of the premises 
included in the lease ((/). Consequently it extends to additional 
buildings (r) and toother fixtures (s). But a covenant to repair 
“ the derni.sed buildings” applies only to buildings existing at the 
time of the demise (/). A covenant to repair and yield up in 
repair, since it extends to all fixtures, deprives the tenant of his 
ordinary riglit to remove tenant’s fixtures, unless these are expressly 
excluded from the covenant (a). 

996. A covenant which lands the lessee specifically to rebuild 
is not satisfied by merely repairing; hence, where it extends to 
several bouses, it is not sunicient for the lessee to rebuild some 
and repair others (I/), But if the covenant is a general covenant 


(f) Terrell v. .^/iirn/y (1901), 17 T. L. K. 570 ; see Maneheeier Bunded Warehoun 
V. Ontr (1S80), 5 0. V. 1). 507, oia ; Sntles v. Lauraice (I860), 2 P. & F. 289. 
[k) Scfilea V, Lawrence^ Bupra. 

(/) Perry v. Choizner (ISIKJ), 9 T. B. K. 488. 

(to) Nckes V. Qihhon (1856), 3 Drew. 681. 

in) E.g.t by opciiiug a doorway in a wall {Doe d. Vickery v. Jackson (1817), 
8 293; Qavye v. /.#oc/;irf>cjd (1860), 2 F. & F. lit*)), or pulling down a 

partition wall in tho courtyard [Di»e d. Wethfrell v. Bird (1833), 6 C, d; P. 195 ; 
aee Borani$ t. Edtcarde (1860), 2 F. & F. Ill); Bose v. Spicer, Bo$t v* Hyman, 
L1911] 2 K. B, 234, C. A. 

(o) l?co Di\e d, IkiHon v. Jonea (1832), 4 B. A Ad. 126. 
tp) Ilud^tm V. WilliamB (1878), 39 b. T, 632. 

Py<4 v. St. John {LatJy) (1613), Cro. Jac. 329 (pavement of a court* 

(r) Otmieh r. Cleife (1861), 34 L. J. (ex.) 19. 22: fiee Brown v. Blunden 
(1683), Skin. 121 ; IhntBe Earle ^1690), 3 Ijcv. 264. The covenant will extend 
to a furmhouee eroctc<l by |x^nnissiori of tho lessor, who is lord of the manor, 
on adjoining waste ( UV/ife v. (No. 1) (1858), 26 Beav. 177). 

{$) E.y., the mill-wheel of a mill {Oi>enshaw v. Evans (1884), 50 L. T. 166); 
or a verandah attached to posts fixgd in the ground {Penry v. Brown (1818), 2 
Stalk. 403) : and see Thresher v. Ecut London If a/er It bu. (1824), 2 B. A 0. 


(i) Doe d. Worcester Trustees v. Rowlands (1841 ). 9 C. A P. 734, 740 ; Smith v. 
8fi//«(1899). 16 T. L. B. 69; Cornish v. Cleife (1864), 3 U. A 0. 446. In epeoial 
eircumstanoes the covenant to repair has been held to apply to altear-eraoted 
bulldinga only (Lant v. Norris (1767), 1 Burr. 287). 
fa) Sm t>* 427. aefa 

(6) LonSm ((%) v. Nash (1747), 3 Atk. 612. 
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to repair houses and to rebuild within a specified time as occasion 
may require, it is enough if the lessee repairs so as to make the 
houses substantially as good as new (c). A covenant to pull down 
a house and build a new one does not require that the new one 
should be similar in construction and elevation to the ol<l one ((f). 

997 . The liability of the tenant to repair may be made condi- 
tional upon the landlord first putting the premises in repair (c), or 
upon his doing some other act, such as providing malorials (or 
repair (/). In the former case the complete performance of the 
condition by the landlord is essential to mako the tenant liable 
(or the repair of any part of the premises {g ) ; in the latter case it 
is sufficient if the landlord is ready to supply the material when 
required (ft). The previous repair of the premises by tlie land- 
lord (f), or the supply of material tty him (j), may also’be provided 
for by means of a covenant on his part, and, on his default, the 
tenant is entitled to sue for breach of the covenant (k). 

998 . If the tenant covenants to do work, wliotlior of rejiair (/\ 
or of building (m), to the satisfaction of a surveyor to bo appointf d 
by the landlord, such appointment is a condition precedent 
to the tenant’s liability ; l)ut it has been held to be otlierwise 
where the work is to be subject to the 8U))criotendence of 
specified persons, and then such superiniondonce is not a condition 
precedent («). Where a surveyor is appointed, and expresses dis* 
satisfaction, there is no breach of the covenant on the lessee's part 
if it is shown at the trial that the surveyor ought to have l>eon 
satisfied (o). 


fr) Evelyn y. Rmhluh (1817), 7 Taunt. 411. 

Id) Low V. Junes (1864), 4 l)e 0. J. & Sm. 286. 

(#■) Slater y, (1622), Cro. Jac. 645; Neale y. Hakliff (1850), 15 Q. B. 
916. 

(/) Thomas y. Cadwallader (1744), Willcs, 406; compare Miuklutone y. 
Thomas (1769), Willos, 146, 

((/) NeaJe v. fladdiff (1850), 16 Q. B. 916; fee Counter y. Murj^herson (Isj5), 
5 Moo. P. 0. C. Cannock y. Jones (1849), 3 Exch. 233; Co>f’ard v. (irtyury 
(1866), L. E. 2 0. P. 153. 

(A) MariynY. Clue (1852). 18 Q. B. 661. But a covenant by tho tonarit t^) 
repair taking sufficient houKoIx^te etc. without committing wuHto,” do<« n<it 
incorporate a condition that there shall be a millicient (^u]»ply of puibiblo 
timber on the land, and tho coyenant is absolute {Lristol (Dean and (-hnidn) y. 
Jtmes (1859), 1 E. & E. 484). 

(#) Cannock y. Jones, supra, whore words of condition were conhtruod as 
creating a covenant; see title D 2 :£i)S and Otheu iNsntu.NfKNT.**, Vol. X., 
p. 478. 

O') 2rttcA€ry.Zffiper(1882),21 Ch.D.18, C. A. As to whonsuch covrr.aritsttro 
independent, and when the perfonnance of tho landlonl's covenant js a con- 
dition for the liability on the lessee’s covenant, boo title IlKKi'S snd Oiubii 
Instruments, Vol. X., p. 4R9. As to assignment of timWr for house-lwlc, see 
Coortenay V. Etsher (1820). 4 lihg. 3. , t • a 

(k) And the failure of tho le.wsor to perform his co'onant may bo taken into 
tecount in a8se.sBing the damages on tho breach of the Uiimfil’s cevcuaulto leave 
the buildings in repair (Haldane y. Newromh (1866), 12 W. K. 135). 

(/) Coombe y. Greene (184-6), 11 M. & W. 480. 

(m) Hunt y. Bishp (1853), 8 Exch. 675, 679. « 

CannuFk y. Jones, supra, afitoed (1850), 5 Exch. 713, Ex. Ch. ; (1852), 8 
E. U Cas. 700. 

(o) DvtA. Baktr ▼. Joms (1848), 2 Qw. 4 Kir. 743. Mlwis lUo lenant w 
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999. Formerly it was usual to insert in the lease a general 
covenant by the less^ia to repair, and also a covenant to repair 
on notice ; that is, to do within a prescribed time repairs covered 
by the general covenant, of which the lessor should give notice (p). 
Such covenants, if grammatically separate, were construed as 
independent covenants (q), the first being broken by the mere 
want of repair (r), and the second by the failure to comply with 
the notice. A notice given in accordance with the second covenant 
— that is, to repair specified defects within the prescribed time — 
operated as a waiver of any forfeiture for breach of the general 
covenant («) ; but if the notice departed from the terms of the 
second covenant, and required repair “ forthwith ” (<), or “in 
accordance with the covenants of the lease “ (a), it was deemed to 
be given under the general covenant, though not strictly neces- 
sary, and there was no waiver. Under the Conveyancing and 
Law of Property Act, 1881 (h), notice specifying the nature of the 
breach of the covenant to repair must be served in all cases, 
and there must be failure to repair within a reasonable time before 
the landlord can re-enter for the forfeiture. Consequently a 
separate covenant to repair on notice has become needless (c). 
liul whore the covenant is a covenant to repair on notice, and 
to leave in nquiir at the end of the term, these constitute 
distinct liabilities, and notice is not necessary to enable the 
lessor to site on the covenant at the end of the term (d). 
Negotiations for tlie sale by the lessee of his interest in the 
premises to the lessor will suspend the notice during their 
currency (c). 

1000. The remedy upon a covenant to repair is in damages; 
spocilic perforinanco of the covenant will not be ordered (/). A 

to retain ont of rent the of iinprovomonle executed to the approval of 

the iandlonl, this approval ie not a condition precedent to the retention of tho 
exnenflOH {Dallman v. King (18117), 4 Bing. (N. c.) 105). 

( p) There is no breach of this covenant till tlio proscribod time has elapsed 
(II V. If tWiaww (1874), L. R. 9 C. P. 659). 

(a) Horse full Y, Y’ei/ur (1817), 7 Taunt. 3$5, 988 ; BagU$ v. Le Oros (1853), 
4 C. B. (N. 8.) 567. 

(t\ ItayHs v. Le (true, eupra. 

(«) Jhie d. Marerrafi v. Meux (1825), 4 B. ft 0. 606 ; see Doe d. deButzen (Baron 
and BarontM) v. Lewie (1S;16), 5 Ad. ft El. 277. 

I i) Boe d. Gonihf v. Paine (1810), 2 Camp. 520. 
a) Few V. Perkine (1867), L. B. 2 Exch. 92. 
h) 44 ft 45 Viet. o. 41, 8. 14. 

c) See Enoyclopmdia of Forms and Precedents, Vol. VII., p. 101. 

d) flarsUt v. BtUcHer (1632), Cro. Jac. 644, 

e) Ilugheo y, Metro}h)litan Baii. Co, (1877), 2 App. Cas. 439; see Doe d. 
Bankin v. Brind/ey (1832), 4 B. ft Ad. 84 ; Doe d. de Itatzen (Baron and Banmeu) 
t. eupra. 

(/) Dill V, Bar* lay flSlO), 16 Ves. 402, 406; see title SPECino Perporm- 
ANCX. Damages are only recoverablo from the lessee or assignee. A eeHni am 
truet in occupation of the promi.'ics is not liable (Ramage v. Womack, [1900] 1 
Q. B. 1 16). Acceptance of a tenancy on the terms of a special agreement as to 
repairs is a sufHctent consideration for the agreement (Dietrichien v. Qiubiles 
(1845), 14 M. ft W. 845). In suing on the covenant to repair any special terms, 
•noh as an exception of damage by fire, were, aocoidix^ to the old practice, 
required to be stated (Tmpany v. Bumand (1814), 4 Camp. 20; Browne v 
KniU (1821), 2 Biod. ft B. 395), and it is still oonvenient to do so. 
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coTonant to put premises into repair admits of only a single breach, Sscr. s. 
and when damages have been recovered there is no further remedy Constrae- 
on the covenant (//). Under a covenant to keep in repair, the lessee tlon of 
is bound to have the premises at all times in proper repair, and if Covenants 
they are out of repair an action on the covenant can lie bniught ^ Repair, 
during the term(/.). The breach of the covenant, if not made o..veMri,to 
good, is a continuing breach (i), and the recovery of damages in one p'lt into, ud 
action does not prevent the recovery of damages in a sultsoquent . I*/® 
action ; but in assessing the later damages, the amount recovered 
in the earlier action is taken into account (A). Where there are 
covenants to erect specified buildings and then to kw'p them in 
repair, the lessee or his assignee will bo liable for a breach of the 
latter covenant notwithstanding that the buildings have not Ih-cii 
erected, and that the lessor has, by waiver of the breach or other- 
wise, lost his remedy on the former covenant (/). Although the 
former covenant, being single, has gone, yet the covenant to repair 
will necessitate the erection of the buildings (m). 

1001. Tlie liability of a lessor under a covenant on his part to bj 

repair is subject to the same rules of construction as a covenant l»y * 
thy lessee. It has to be construed with reference to the state of the 
premises at the cornineuceinent of the deiuiso, and the lessor is not 
bound to give to the lessee during the term a dilTerent thing from 
that whicli the los.see look from him at the commencement of the 
tenancy. Consc(iueuily ho is not hound to make good defecls which 

(vj Soc (Wfif'i V. Grajortf (IsCO). h. It. *J (* l.'h’i Simllaily a uoViMiiuit 
by tlio lessor to muko a now ulroct within a yoir, is tinfilly hnikon on ih'fault 
at the end of tho your [Morris v. K^nuetiif, [ISDOJ 2 I. H. 217, A.). 

(/») Luxmorc v. lloh^on HSIK). 1 It. & AM. £»81, .*>85 ; and tho ohoh ciUmI 
in note [h), p. 507 , ah(f, Itut whcio a lesswM) in iHiund to ro]»«ir and dolivor up 
in repair at the end of tlio tonn, tho removal <jf fixtures whirh he dof'H not 
iniinediately replace is not a breiioh of Urn covoniint if lh«‘,v can Iw ropluced 
before the end of tho lorin [Ooc d. /lurrell v. Jfnvis (1H,>1), 15 Jur. 155). 

(i) Where, after the notice to repair, the promi««*» are coiubunn'wi hy tholooal 
authority and pulled down, there in a continuing' breach until tho domolttioii 
[lie Srrlit Greffi/ry v. Serir, [IMlS] 1 Ch. G52), 

[k) Coumrri V. Grrfjortf, ^tipro. In order that the action bir non-rennir under 
the general coveiiaui i>. iv 1.S3 maintaiuof], tho preinia»fi» nui-at out of at 

the counneiiceinent of the a«*lion ; hence, if the ^^►or doex the repairo hmunelf, 
he cannot nvover damages ( v. mUiams (IbTl), h. It. It C. P. 

Moreover, if tho lease jtrovidca for hia lecovering the exiKmsoa of n^puir, he 
waives tho forfeiture for breach of the covenant (MK-d. cir Huizcn (Huron and 
Haronf/‘s) V. 5 Ad. & El. 277). But he umy Ire able to recfjver on 

the 8])ef;ial covenant if profier notice hiw Wen given (ffWoimi v. iri/ZioiTiA, 
mprUf where a 8ub-leR«or did repaini to avoid forfeiture of tho head loawo, iind 
then sued tho uiiderleH.spe ; ana see Cofiry v. Sirreton (1823). 2 B. & C*. 273 ; 

/ot/ner v. HVrAw, [185»lj2 Q. B, 31 ; rovorrwxl on the facts, i 5k/., C. A... aa to 
recovery of the expense of such repair^. 

(/) ikfindt V. Iltttiuy (1857), 3 0. B. {». 8.) 370; V. Jjmt n, [IfMH)] 2 
Ch. 156. In Het,h€tt v. I/erring the leoite bad lieen oHsign^d, and Mine the 
breach of tho covenant to build wa« cmnpleto Mdore tho uMignmeut the 
assignee was not lialile on that covenant, but he was liable on the covenant to 
keep in repair. In Jacob v. Hown, jH;;ra, the leirai^r Iiail waived the breach of 
the^venant to build, but waa atill liable on the ccivenant to re^fair. Himilarly 
a waiver of a covenant to build may not l#e a waiver of the covenant to deliver 
up the additional buildings (SonaiU v. Fiight (1M4), 7 Ifeav. 521). 

(w) Jact*h V. JJifwn, 
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affect the stability of the premises as a whole, and are due to some 
inherent fault (n); nor is he bound to do any repairs until notice 
of the want of repair has been given by the lessee (o). A covenant 
by the lessor to repair the external parts of the demised premises 
includes a partition wall(p). A covenant by the landlord to put 
premises into repair does not bind him to put them in repair for a 
si>ecial purpose not mentioned in the agreement (q). 

Sect. 4. — Measure of Daviaga. 

1002. When an action is brought during the term for breach of a 
covenant to repair, the damages are not nominal (r), but the measure 
in the diminution in the value of the reversion which results from 
the breach (s). Practically, this is the amount by which the sale- 
able value of the premises is injured by the non-repair of the 

S iroTni8e8(t), and it depends on the length of the unoxpired term (u). 
hit this rule is not of universal application. All the circumstances 
of the case must bo taken into consideration, and the damages must 
be assessed at such a sum as reasonably represents the damage 
which the lessor has sustained by the breach of the covenant (a). 
When he is the freeholder, and is entitled to the reversion free from 
any liability on his part, the injury to saleable value furnishes the 
proper test(^), but when he is himself a lessee, and is under a 


(fi) 7Wrnn v. WVi/Acr, tlOOG] 2 Ch. 106; sco p. 606, atiic, 

(oj Mitkin V. Wittkinson (1870), L. 6 Kxch. 25 ; Londoit and South Westmi Pail, 

Co. V. /'7(i»/rr (1875), I C. IM). 77, 85 ; Mimckcster Jivodal Warehouse Co. Varr 

« , 5 (’. 1*. I), 607 : Hogall v. AVLean (1885), 63 L. T. C\ A. ; Torrnm v. 

r, ivpra ; boo Tmlwag y, Mtchin (19(M), 63 W.R. 136, 0. A. If tho lesBoo 
but) to leave tho proiiiiBoB ’^iulo they are being ropuired he cannot rccovtT the 
expenses of taking and fitting up other prenuBes [Grten v. EaUs (1841), 2 Q. B. 
225). 

( p) Ormi V. EaleSf fupra (vrbere the adjoining promisos wero domolinhed 
unilcr a local statute, hut this ciroumstanco did not provent tno lossor from 
being liable). As to a covenant for contribution by the lessee to costa of 
improvements, see Iterr v. Santer (1801), 10 C. B. (n. b.) 435. 

((jjf) Jlfi (V«rc y. Little (1868), 19 L. T. 2^S7. Au agreement by the landlord to 
repair the demiaOil ) ?< luises doos not bind him to cleanse ornamental water 
(Pird V. Eiufet (186^), I,. K. 3 Kxrh. 225). As to the olTeit of a lessor’s covenant 
to repair )>art of the premises, s»'e Coimrd v. Oregory (1866), L. B. 2 C. P. 163. 

(r) Smith v. Peat (1853), 9 Kxeb. 161 ; Bell v. llaydm (1859). 9 I. C. L. B. 
301 {Marriott v. Colton (1848), 2 Car. & Kir. 553, ro/ifro, is overruled). Where, 
however, the lessee has repaired after u('tion tho damages may be uoniina) 
{Morony v. Forynwn (1874), 8 1. R. 0. L. 551). 

{i) Doe d. li orrester Truetees v. Itowhnde (1841), 9 C. & P. 734; Turner v. 
Lamb (1845), 14 M. & W. 412 ; MilU v. East London CnUm (1872), L. E. 8 0. P. 
79 ; fiendrrmm v. Thom, [1893] 2 Q. B. 164, In Vivian v, Champion (1705), 2 
lid. Baym. 1125, liOrd Uolt defined tho measure of damages as the amount 
required to put the pnuuisos into repair, but this has been overruled ; compare 
Wigeelt v. Sc hod for Indigtni Blind (1882), 8 Q. B. D. 357 ; though where the 
lessor, with the consent of the lessee, does tho repairs himself, he can recover 
the amount properly ox(tondod ICdllry v. Stredon (1823), 2 B. A C. 278 ; com- 
pare V. 11 (1874;, L. B. 9 C. P. 659). 

(I) Smith V. Pea/, sa;Ta; compare Metge v. Kavanayh (1877), 1 1 1. B. C. L. 431 ; 
and, as to the idenUty of the premises, see Mapleton v. Rawlings (1854) 3 C. L. & 
237 ; and see title Bamaoes, Vol. X., p. 339. 

li) Punier v. /^m6, eupra ; Conqu^ v. EbbeCte, [1896] A C. 490. 

[o) Ctmqueft V. A55elti, eiipra, per Lord HBRScnsix, at p. 494. 
b) EbhfiU V. Conqumt, [1395] 2 Ch. 377, 386, C. A. 
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coyenaut with the superior landlord to repair, his liability under 
this covenant must be taken into account in ascertaining the amount 
payable to him by the sub-lessee (r). 

1003 . After the term is expired, the lessor’s action will be brought 
on the covenant to yield up the premises in repair, and since he is 
entitled to possession of the premises in that state, the measure of 
damages is the sum which it would take to put the premiseH in the 
etate of re])air in whicli the lessee cuight, under the covenant, to 
leave them (d). This test is apjdied. although in fact the lessor 
does not require that the preniises Khould l>e restored to their former 
condition ; where, for instance, ow ing to changes in the character of 
the neighbourhood, repairs of a less expensive nature will be equally 
effective to secure the letting of the property (c) ; or where the 
lessor is himself etTucling structural all»*ratiou8 or whore lie 
has relot the proiarty upon terms which render the repairs 
unnecessary, HO that he cannot suffer any actual loss(^^/). But if 
the lessor lias, during the term, already recovered damagoH for 
breach of the covenant to keej) in repair, these will bo deducted 
from the .sum which the lessee would oilierwiHo pay as damages for 
breach of th(3 covenant to leave in repair (/#). 

Sect. 6 . — llifjht of Kntrjf to View and Repair, 

1004 . The lessor by the granting of ihe lease deprives himself 
of the right to po.s8e8>ion of tlio premises during its currency, and 
if be enters without the permission of the lessee, or without reserving 
to himself the right to do so, lie is liable to be treated as a trespasHOr. 
Hence, in the absence of special stipiUalion (i), he cannot enter to do 
repairs (A), It makes no diflerimce that ho is himself a lessee, and is 
liable to forfeiture for breach of the Ciivemint to repair in the head 
lease; or that he has the consent of the .sub-lossuii'H tenants (/). 

(r) I'Aihdtew 2 Oi -177, asG. A. ; y. 

A.V. 490, wiim* it w.t.** truit if !|i«! •i-jW-Ih iso Inn only nhort 'tmo l4> lun, 

and the 8ub-l<*ssor hivsoniv a nMtninal rovorhion, th'» in**jwurM i.« |»n»i»<»,rly 
bv nscortainingtljeH'un tin* u’ptir^ wilhirnt, itfi'l tiiMn allowing n (liMcnuiit: 

for presont pa3'iin'nt ; iind .'jo v, WiUuum ;1S74;, H. 9 O. I*. fJ ’iO. 

(c/) jotjurr V. irfft- 41 , [1891] *2 <4. 13. 131, 411, 0. A. Tnii W'jor can alno looanr 
comiyenwition for the hws of the use of the promiHCH during the r«q>iivrH { \V*tthU 
T. /W (lS.‘lo), 6 C. A P. 7S2; 1 Biiif?. in. C.) 4a7 : W 30 liirrh v. C7(/ori/ riHlH). 

8 T. L. It. lOii). notwithfitin ilng, porhapa, that p.irt of the repiirw #»hould have 
been done by hiinsolf [WKyia v. inpra\ Sm ul«»r> title Bamaoks, Vol. X., 
p. 339; and see C/ara r. Dohton, [1911] I K. B. 53 (whore an un#b*rlHioH>r, who, 
after breach of oovonant to repur, executed the ropairK and ohUiiifKl relief from 
forfeiture, failed to rwoyer from his uiidorloMoe, who faiM U> do the repain, 
the cost of the pricoeding* for relief], 

(f) Mnrqan v. IItrdy[\W>], 17 U. 13. 1). 770 ; revorsofi on another point (1887), 
18 0, B. I). 046, C. A. ; Harly v. fUh^r>fUt (1848), 13 App. Can. 351. 

(/) JndfTwii'k ▼. fjf^h (ISsi). Cub. & Kl. 412. 

fff) Jouner ▼. \Y«eki, $npra ; llawltnon y, Marian (1805), 18 0. B. {it. S.) 770. 

Th) ll'enderion V. Thom, [1893] 2 a B. 104; KhbdlU ?. Vonquid (1900). 82 
L. a. 600. 

(i) Barhsr v. Uorkn (1829), 3 C. A P- 657. For form of rmervation of right 
of entry, tee Encyclopeedia of Form.4 and Prei^enta, VoL Yll., p« 201. 

(A)f4e.V«l<T. IFy4/*(l824),3 B. AC.633. 

(f) StorJeer ▼. PUt^ Buiiiinq StKidy (1879), 27 W. B. 877, 0. A. (whore the 
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Where the lessor has covenanted with the lessee to repair, a licence 
by the lessee is implied for him to enter for a reasonable time to do 
the repairs (m ). lJut, in general, a right to enter and view the state 
of repair is expressly reserved by the lease, and the lessor is entitled 
to have this inserted when the lease is granted in pursuance of an 
agreement to grant a base with the ** usual provisions ” («)• 

fip:cT. ^.--LiaUlity to Repair Fences. 

1005. The relation of landlord and tenant imposes on the tenant 
as part of the contract an obligation to keep adjoining proi>erty of 
his own distinct from the demised premises during the tenancy, 
and to leave those premises clearly distinct at the end of the term 
and not in any way confounded with his own property (o). If, 
therefore, the tenant" has thrown the landi together, thejandlord is 
entitUd during the term to have the boundary ascertained by the 
court (p); and if the confusion is such that at the end of the 
tenaiu'y the U^nant cannot render up specifically the landlord’s land, 
and the true boundary cannot he ascerlained, he must restore land of 
the same value as the demised premises ; and for this purpose the 
land will he valued fairly, hut to the utmost as against the tenant 
who has rendered it impossible for the landlord to have his own(q). 

Tenants fur u»ars are liable for permissive waste, but not tenants 
at will nor tonanis from year to yeart-r). Nr)twithstanding this 
distiiictiou, however, it is the duty of the actual occupier to repair 
tlie fences, and for this purpose he may take sufVicient wood{s); 
and, without any agreement to that eil'ect, the landlord can main- 
tain an action aganist his tenant for not repairing, upon the ground 
of the injury done to the inheritance (/). Moreover, if injury is 
caused to a tliird person through non-repair of the fences, the 
rouiCMly is against the occupier and not the owner, unless the fences 


lenwa'tf entry wa<» by iiijuiulioti). A« to the statutory right of enUy 

in (^rtnin mh) ]>. «iO{, autr. 

hn) Sattrr v. , 7 t’h. D, 815. 

(a) If thf* laiiiUord is tovntor ** at ronvniiiriit times *’ to view the ‘«tate of r^^pair, 
he ehouttl give notit'o of his coming, otherwi.no lie can nut complain of being 
excluibHl from aoiue of the rooms d. WethneU v. iSird 6 C. & P. 

IW.I), As to ‘‘u^uul piovwiina,’* p. li'iS, uutf. 

(o) V. Fuilfrtwk (iSia), 2 Vi's, & li prr Lord Kmk)N, at p. 205. 

At to the presumption of ownership of hedges and fiitthes, k'o title hoVM>- 
aaiRS, VjtNcKS. anii Paari' Vol. 111., i.p. 124, 125; as to party walls. 

•Aid,, pp. 184-1:18. ^ ^ 

{;») Sjukc V. Uaulimj (1878', 7 t'h. li 871, The prartice is to direct an inquiry 
tn chauilK'm to ascertain the iKUtiidsnes; see titles llovNoiinEs. Vkmj:s, anl 
Party Wau-s, Vol. 111., pp, Ua~-ll8: Kuril y, Vol. Xlll., p. :it>. 

(i/) A.’U, V, /W/crb'ii, 9uyra; v. Aae/er {l.trrd) (l&Ol), b Ves. 288. 21)8; 
and see v. 87AyiA<ri« (t8u«>}, U De G. M. & U. 111. 
ir) See pp. 498, 499, ante. 

(«) Oo. Kitt. 53 b; see p. 429, an/#; t. Wteden (1772), 2 Chit 685. 

As to the common law, statutory, and presdiptive liabilities to fence, see titles 
Akihals, Vol, 1., pp. 376, 376; PocNDAitiEs, Kences, AKD Paktt Walia 
V ol. III., pp. 129 »< scy. ; HiobwaTB, 8TItXETS. AKD BhidOES, Vol. XVI., 
pp. 114,115; lil]KEa,XIlKERAL8,AKDQrAS£I£8; Kl'ISAKCE ; PVBLIC UlULTU 
AKD LoCAX. ADIflKlSTKATIOK. 


(I) ChtOhum V. Hampton (1791), 4 Term Bep. 318. If the fall of fences has 
beto caused by excavations made in breach of a covenant in the tease, a 
mndatory injuncUon will be gimntad to rastora them (AVn (oa v. (1880). 
43 L. T. 197). 
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were out of lepair wlion tlie land was lei (a), or unless the owoor 
has underlaken to reiuir the fences (If). 

t006- The landlord is under ho liability to repair fences (c). 


Part IX. — Restrictions on Use of Premises. 

1007. Where at the lime of the lettin;; the promises are to the 
Iandlord*B knowledge intended to he used for an iimnoral or illegal 
purpose, this renders the contract unenformihle, and the landlord 
cannot recover the rent nor sue upon the lessee’s covenants (tl) ; and 
although the landlord is not at first awiire of the improper use yet 
if he has the power of terminating the tenancy and mnits to do so 
after this ii.^e has come to his knowledge, he cannot thereafter 
enforce the le.ssee.’s obligations (e). Similarly an agioemeut to let 
premises is not enforceable if they are to ho used for an unlawful 
purjwsQ ( /’), If liie lo'^see has obtained pos-jeasion by nmans of a 
false representation that he intended to carry on upon the premises 
n lawful trade, the lessor must have the le:l.^o ileelared void Ixifore 
he can recover i)ossussion (^). 

1008. liCaseB of buildings, whether dweliing honseg or trade 
premises, usually contain a covenant by th»^ In-soe restricting their 
us*j. This may he ( ither a covenant designrd to jiroleet ntoghhouriug 
occupiers from aiit»oyuiice, or to confine the use of trade pnonis(*s 
to certain trades, or to rcapiiro that a houso shall ho used only us a 
private dwelling-house, or only for residential or profe^ssioniil pur- 
poses ; and sucli eoveinuiU will he enfon^d hv injunction, or the 
breach of them will he compensated hy damages (//), or, if there is 

(a) fhedham v. /lami*5.n (1701/, 4 7V>rm .’JIS. 

ih) p. r>Ol. (Ht/r. 

fr; V. iuyrn. A** to the liin«lh»nr« datv, if h« n'taiim 

fidjnining lu nil, woe tiilo JWiI NOaioks, I'fc.Nv km. a.\o I'aiuy WaL'.s, Yul. III., 
p. rjs. 

(</; Aa to imTiif>r!«l v. ; lail] 1 K. 15. ."ioe, frcnl) ; iM«rt 

ilimrdif v. JU> fmriiimn 1 1.‘5, aid Cri»p v. ('htir*htU (ITlMi. *at*Ml 

1 lk»'*. & 1'. UlO (u.Mif aiul mriipatnjii) ; Ap}4rton v. f’amiMi (ISliU), 2 & I*. 

147 (l»oanl and hMlging); iiiid coiapar** Smtth v. Whtif (Ifsiifi). J*. U. 1 lv|. iyUi 
(no action hy on C!*»v<Miant of inihMiniity in aH*>ii'ntn4>tit). An h> illej/ul 

puriwiaw: ii^hiauil i'o^e Ot. r. V'ur/ufT (laiO , fi ISjiijr. <;.) riJ-l, Kx. Ch. 

(iifw prtthihihd by bUitut**; ; Flujht v, C/»irAr€ (IHIIJ, 1.'5 M. A: VV. ].*».#, If 
the rent is payalilu immediately, and the ii)tettd**d umo m not prfilnhitiM] till ■iib* 
Mequeutly.lhe lonl contiii»i«'»»to U-payabie CArtJn/»rr« (lHSii),<*!ib. & Kl. 

^77), Aa to a •iibM4.H|Uent atatute making the UMor ilh^gal, see ytnhtj v. 
Shurj^e ilHls), S Ch. I>. :i9, C. A. 

(^) ,/fnwi« 7 i V, Thrt>jmnrtoii {182o). Ky. & M. 2.il (weekly t4»iiRnc7V If the 
lease ctMitiUitM a covenant against dlegul uaer, aid th<* in ati«»iit to br^ak 

it, the leaaor ahould apply for an injuitction,afid not bitnaelf attempt to exclude 
the leaaee from the pretniH)4 {IMUy v. linnet 5 T. L. K. Iu(i). 

(/) Vowan T. Milhoarrt (lSf>7}. U. 2 Kxch. 22ft. 

(v) Comiiare /Vr»f t. //#// (lHA4h Munro aud Hall 

[\m), 5 iTca. of Seaa.) 1 102. 

(A) A« to tlie neoeiwity for proving damage, aee title IxjrKCTiosf, yoh X\ 1 L, 
p. 241. Am to Cfivonanta unenforceable on the ground that they are in rettraini 
ttf Itade, Mce f^ id. ; and aoe title lUAVK AXnTliAi»K i.MoMa. 
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ft right of re-entry, a forfeiture may result {i). Moreover, if land 
let for a specified purpose, its use for other purposes will be 
restrained by injunction ( j). But otherwise the lessee is not pro- 
hiliited from using the premises for ftny lawful purpoM, notwith- 
standing that it is different from the purpose originally con- 
templated (k)t provided there is no fraud on the lessor in taking the 
lease in an unrestricted form (/). Where the covenant is against 
poriniiling a specified act and the lessee has parted with possession 
of the premises, he will not usually be liable for the conduct of the 
occupier (m); hut lie wdll he liable if the covenant is an absolute 
covenant that the prohibited act shall not bo done {a), 

1009. A covenant against causing a nuisance to the lessor or 
to adjoining (/>) occupiers is perhaps only broken hy a nuisance in 
the technical wmse (c). Where the covenant is against any act which 
may lead to “annoyance, nuisanco, or damage,” il is wider, and 
is broken by any ih lug which dihtiirha the reasonable peace of 
mind of an adjoining occupier. It netjd not amount to physical 
detriment to comfort, nor need the adjoining occui»ier be a tenant 
of the Hume lessor (d), 

1010. A covenant not to carry on any “ trade ” refers only to a 
buHimiSH conducUul by buying and st lling (<*)• The word ** business ” 
extends the covenant to all cases whore work, involving the recourse 

(f) Thn If'oinor in onlitlfnl to an injunction, notwithstamliiiju' thut ho hoi* a power 
of ro-o«fry tor forfoituro {Ihirret v. lilagrtire (ISeO), /» Vc>«. 

(j) Kehot /Mtm/owhf {Afarifuu), [ISIi.'t] A. C, As to the hiiuling effect 
on nluIerIe^seeH. nee pp. 407 fi and on see pfi. ftq.tpott, 

(A) OVuf<»/ f aual Co, v. M\\*itmfe (IHOl), 20 L. It. Ir. 131, C, A. 

(/) ?. AS<i<//#r nSlKS), H Veii». 520. 

(wi) 8f«e AAeifs V. 7*flv*er (IMi2), 11 W. 11. 81; Tohman v. Vofthury (1870', 
L. II. 5(1. ll, 288. Kx. (’h. ; Tohman v. (1872>, L. K. 7 Q. IJ. 344, 

Kx. Ch. ; V. /5// (lO0»i). 22 T. L. K. 370; wotra, if nn underlease 

expressly authorises a bieach of covenant {I'ritton v. liaohuri (1887), 6C L. T. 
3(N1). 

(u) Frothero v, lifU, ^ujmt ; see p. 572, fmt. As to ©vidonco of the lessor*© 
coiiM'nt to user in violation of the restiii*tion, see To-rman v. i\rihury, «M;;ra. 

(5) As to ** a»ijoinii»jr," scN) ro/©<{* aS’uwn v. and Jirvad-Strtet 

BnihUwftt, ]Jd,f and A. Taktr (V»., Ud, (I8i*9), SO Jj. T. 4ST. 

(<•) //arristm v. f/cvW (isTl), L. 11. 11 Kq. 338 (the estahlishment of an 
eleiiientarv schoid not a hrearh). This restriction of the wfuil was doubted in 
Tod-llratiff V. Jtmham (ISSH), 40 Ch. I), 80, C. A. As to the tecbuii^ 
ineiiningof ** nuisance,** nh> Ha/terv. (1851), 4 I>«G. & Sm. 315, 322; and 
title No tSANi'K. As to lM>xii>ir entertaiiunentH at a piivate club, see Sea»'ard 
▼, Pitimon (1886), 12 T, I>. K, 525; ns to unlawful games, see Fairtlough v. 
It'Ai/mors (I8li5), 11 T. L. R. 2S8 ; and title Qamiku and Waoebino, Vol. XV. 
pp. 284 ti fftr, 

(li) it fatly ▼. ffrnftam, fiipra, at pp. 98, 99 ; eeo Machir t. Foundling 

(1813), 1 Yes. ft B. Is8. The establishment of a hospital for outdoor 
patients is abroach r/W-ZW/i/ V, Jlmham, tufira ; see Bramweilv, Aoc 3 /(|h 795 , 
10 Ch. I). 091). The use of premist^s as a hill-posting station mav t^e an 
annorance or offensive {Nwufy v. IVovincial Jlttl-po$ting Of. and Kdduon, 
[1909] 1 C7h. 734, C. A. ; oompsre Jfrard ▼. Stuart (1907), 24 T. L R. 104). 

{f) d. rrrtAfrrff v. Bird (1834), 2 Ad. ft £1. 161 (a private lunatic asylum 
is no breach). A covenant aieainst carrying on a pakicular rods may be 
i«strii*ted to the covenantor personally notwithstanding it is entered into in 
eonsiderntton of a periodical payment to him and his exocutora (CooJI: v. Colera/t 
(177^, 2 Wm. Bl. 856). For form of such covenant, see Bncyclopmdia of Forms 
and Frtcedenta, VoL YU pp >95, 353. 
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of numerous ]>ersoiis to the preniiseSi is done for payme»t( /’), or Pait ix. 
even without payment where the result is in effect llit* same as if a RestrieUoDt 
charge were made (|/). The making of prolit is not essential to on Use of 
constitute a business; nor, on the other hand, does payment noces- 
sarily constitute one (/<). Any such user of the premises is excluded 
where the covenant requires them to be used as a private re.sidonce 
only (i). A covenant against affixing any outward mark of l>ni,iness 
is broken by exliihiting the name of a linn carrying on husinoss on 
the premises (A), 

A covenant against the oxerciso of a paiticular trade forldds 
the carpung on of any ]Mirt of such trade (/) ; and the trtule cannot 
be carried on tis an acce.ssory to the tenant k main bu^im•ss, though 
for the convenience of cu.stoiners (i«) ; hut the covenant is not hroktui 
wljere the tenant, who (‘arnes on a business of a different class, 
merely sells, as incident to his own htiKiness, some articles whicli ate 
sold in the proliibited business (n ) ; nor where the premises are let 
to an auctioneer for the purpose of Helling goods apj)ropriate to the 
prohibited trade (o). Where the covenant is not to carry on a 

( For iiistuiieo, 1h« of a mi h»Kil d. v AV/h 

1 M, iV S. V. (iS/il), 1 Snn 'N.**., ; Il’njir'/uVw |)V/ •//•r 

(ISoU), e E, & li. 387; Johuniunt v. //«// 2 K. & J. *114; y 

CopfMrd^ [iHiHy] 1 Ch. U2) ; or u h'lHpiUtl for jxvir p»‘rson*« uh** j»ay an onlitig I 
thi*ir moum [iirumwt'U r. Lnnj i KS7f»), 10 rh I*. eOl). A>i to tearhin;* iijumk 
Hid Triiton v. //'laA-arf (18s7 , AO L 300. T}»«* cd th'M’Vt I wuIIh i»l 

a hotiAe an u itioti is a Iimmi Ii ««! >t ugi or>itig «>u 

any trad© or hu«ineMi» {Tii!dit> v. /..%•.« r JiMCi ,20 '1. L. li. 1 mm* a! > .WunHti; v, 
l*rtfvhn'i<il i'o. n.nl llddx^ot,^ [I'.MiOJ 1 rii. 7 il, (*. A. whuiu llwi 

coveimiit was not t<> carry on an «»fT«ai-«ivo trade «»r ca)l,iv». 

('/I Thu« a “henK*” wji» ru working irirN m* ujtli Mit puvi 

efIWt the of a lodging. I iouhi- lU Vn v. Mii rr UhM . 27 t h. I>. 

(/i) V. Midtr, tmpm ; soo v Jlomt //o-iy.iAi/ 

27 (’h, I). 81, II. 

(t) (irrnMH V. ('haprruin ^1877', 7 <1 I), 271, C. A. (rhaiit»M«* inHtifntii.n f'»r 
tlio rcMidenro and '/f cliildi ; /lohiuw | Js!is j I <')i. 424 

^iKMirding-hoiiMo in conno^'tiwn with a imoi,. A to Oiiild a lioi 

u prsvaU? dwi;liu»g'J»oii-»* n‘fjU«rf*M al* ihat it hh.iil k* jd u^Minlif/O 
/■o/ar/v (lS7Uj, 4 I. It. Ivj. All}. \n to a covouant not to hujid a d«*lls|jg~ 
boUbti, fKJO l*uuu-%l€ V. ,1873}. 7 I. li. L. OS. 

(A"^ llvam V. Airw 10 t ti. lO 747 ; km> v. 1803), 12 

W. K. 1110 Aj>|iirvntJy <'oi)>c'r**jMn of a dviCiling hiai**^ ndo a shop 

may U? cITtw u*d by u-ot w]tii<>ut btructural uOrrutton v. A'^/^n 

(I8#i4), 2 l8r Ij. J. & Sm. 02. A.i, but «♦*<' M\l ' v. f'ohuru (lilll), AA Sd. do. 

441, I A. An uuv:i)>n of l iinituio l»<*Ioiigif»g to the boU'Mi* m not, a bn-a* li of a 
covenant to u**© u-h a j»ii^a»o Iioum* (Awiv* v. f’nthtl flsTn , 21 Jb I'^Ai ; but 
it u u breach of an exiit^-is covenant not ti> jn-mul a Kiio by utn tjon on tbo 
promisca iToUman v. i'tribury (1870). L. R 6 U, ll. 2M. Ex. 'h>ir.oun v. 

/VfAury \1872}, L. H. 7 Q. h.,Ex. Ch.). A wileby miclaiii it anoukabli'in a»il*op 
if not apHiially prohibited {AViM v. JUfd (1870), L. K. 2 N*. & l>iv. 30;. 

iJ) Ifoe d. UoMhiit V. Sj^t/ (1818), 1 B. & Aid. 017, 010; N?f5 lUtf d. Ikivit V. 

KUam (1828), Mood. Ac M. 189. PremiMca whifh ar.» b> iiwd only for a 
puat-oince can be uaed for buRinoM or»imahly canied < ii by oftiMaU in 
Minnection with revenue {IVotilMm v. PotltnatUr fJejterai (.1871}, jL it. 0 U. B 
844). 

(m) Fitxy. /fcj, [189.3] 1 Cli. 77, C. A. (aupplying of light rt'fr^^hmonU hy 
Rooer, held to be a breach of a ouveiiant anfainat um a (x>IT4><f-}iou.w). 

(n) Stmxrt t. Jfivlock (1889), 43 Ch. il. 343; aoe InmUy v. MeirvftUii*in li tU. 

Co. (1876), 34 L. t 774. 

('.) V. Adttm$ (I9U8), 25 T. L. R. b.*) ((y»vcTiant against buHUH'ta of 
dianer not bruk^ by IctUng to auaioneer to at^ fun and fur irned giKjda). 
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LANi)i,onb AND Tenant. 


Part IX. 

Eetirlctions 
on Use of 
Premises 

Dtngerooa 

UmIi. 


PohtiC-llOBM 
or Uvcm. 


buHtnefiS Bimilar to the flpecifiod biisinoss of another personi it is 
broken if the busiiieHsijs are Bufliciently alike to compete (p). 

lOlt A covenant again.Bt carrying on a noisome or offensive trade 
or business is not broken by carrying on a dangerous trade which is 
neither noisome nor offensive (7). Wliether a particular business is 
prohibited by the covenant will depend to some extent on whether it 
was carried on upon the premises at the time of the demise (r), 
Where the covenant extends to trades causing “ annoyance it is 
not broken by putting up prominent advertisements if the premises 
are in a business neighbourhood («). 

1012 . A covenant against the use of premises as a ** public-house, 
tavern, or boershop,” is broken by the sale under an off-licence oi 
beer not to be drunk on the premises (a) ; and a covenant against 
carrying on the trade of an innkeeper, publican, or seller by retail 
of wiiu;, spirits, or beer, is broken by the sale of these liquors by a 
grocer in the course of his trade (6), or by the lessee of a theatrG(c) ; 


(/i) Jtrnv ▼. r/wf/, [WM] S (.1i. 25. C. A. 

(y) /lit'Lmnn y, Jmnn (!8(»I), 4 L. T. 285. As to carrying on a dan^rons 
trsuo whorfd>y tho itisurui)c.Q ]ireinium is iucroiisod, bco Teajte v. (1905), 
f»2 li, T. .’119; Vhajman v. Manan and I.iniUnf CV*. (lOlOj, 103 L. T. 390; and 
as to tui iiijiitK'tiuii Mbcre the loissco uiuletlels for bucq a trade in broach of 
oovcniuit, lUd. 

(f) V. Mnnf/ard (18.34), 7 0. & P. 129. Limc-buniing is a Tif»i.sotne 

buMtH'Hs {U'iftnhire v. iUmkti (1MH9), 5 T. 11. 410); u fried fish biiHii)e.s8 
{tinu.mihifr (Ih(kf) v. (ISW). 81 L, T. H.’l). mid the carrying on 

of flunk HurtioiiH (}tonrn v. Tiiiflijr (IS021, 11 \\\ ll. 81 V inay In? offensive; so 
may a |»nvat4i liosjiital {i'rudrokt (F.aH) v. Ilormi, 11890^ 1 1. It. 70, 104, 
t’, A.); and u boys* school is within tho wonls ‘‘injurimis, offonaive, oi 
diHiigriMMible noiwo 4tr nuiNim’o” (If'awfon v. Co/'/iard, [18991 1 C’h. 92); but not 
the mere use of blnuU for a busineBs pur|K>so bo bm to t>e inconvenient to 
others (nmqiaro (ireaham I.i/f A$$uranre SfH'iett/ v. Ilaiujer (1899), 15 T. Ij. R. 
4.»4, 0. A.), though th4* erection of a trellis screen may be an annoyance (IfWi 
▼. (’tKi/rr, [1891] .1 t’h. OTl), A puIdic-houM* is not within a covenant not to 
do uiiy thing to the damage, annoyance, or disturbance of the lessor or his 
tenants, nor is the opening of a public-house a breach of a covenant against 
trader that muy bo offensive or loud to annoyance (Jones v. Thome (1823), 
1 11. A r. 715) ; but a restriction on carrying on the triwle of a public-house is 
giHsl in law and caimblo of running witli tho land (/.eiland {Earl)v. llislop 
0^82). 7 Apn. t ’as. 427). As to enforoing an agreement lor an underleuBe when 
the intemUit ustT may prove to lie a violation of a covenant in the head lease 
against noxioua businosseff, see Jieeves v. Ureenu'ich Taming Co, (1804), 2 
liem. * M. .'*4; Teape y. ihuee, supra, 

(s) Ottr Vl4h%ng Co, v. Viadud Land Co. (1898), 12 T, L. R. 344. 

(<i) St. Alifons v, Jlaitersh^ (1878), 3 Q. B. 11. 359; Itondnn and 

SuhtrJan l.and and Huilding (’o. v. /»f/a (1881), 18 Ch. I). 645, C. A.; Kiroli ?. 
Craning (1881 J, 19 Ch. It 258). Contra, as to “ lieerhouse ” (St, Alhans (Dishop) 
V. itaitershn, ; London and North lles/rm linil. Co, v. Oameit (1869), L. R. 
9 Kq. 26 ; Hoit <’e. v. CoUgrr (IWl). 16 Ch. 1>. 718); and as to ** pubiic-houae," 
see rease v. Cmtes (1860), K R, 2 Kq. 688, A nle to members of a club tor con. 
iianption on the premises is not a oreach of a ooveoant against the sale of 
liquors (/tankm r. J/nni (1894), 10 K. 249). 

(#>) Fnlden y. Slater (1869), L, R, 7 Eq. 523, A covenant not to carry on 
the trade of a vintner is not restiicted to the sale of wine to be consumed 
on the premises (HVIIit. AUenhortmok (1871), 24 h. T. 312). At tothedia- 
tinction between a retail brewer and a retailer of beer, see SimoM v. ibfTSM 
(1834), 1 Bing. (K. c.) 126 ; and see, generally, title Iktoxicatixq Liquom, 
pp. 1 et ssy., aalf, 

(r) ifacAir v. Fredtritke (1890), 44 Cb. 1>. 241, C. A. : but the drcmnetancee 



Part IX,— Restrictions on U,ke ok Premises. 

but a covenant against a ** public-house or beorshop,” where the 
premises are used as a private hotel, and no beer is sold, does not 
prevent the supply of wines and spirits to visitors only {d), 

1013. A covenant restricting the user of premises is a continuing 
covenant, and there is a new breach every day while the premises 
are used in violation of it tc) ; but the lessor may waive the covenant 
partially, so as to allow of the carrying on of a particular trade ( /). 
The lessor does not waive the heueiit of the covenant hy penniliing 
other premises held under a similar lease to l>o used for the pro- 
hibited purpose (v). A release of the covenant need not be express. 
If the lessor is aware of a continuing liroach and ac(|uiesces in it lor 
over twenty years— where, for instance, with full knowledge, be 
receives rent — it will bo presumed that be has oitlier released tlu 
covenant or granted a licence for tiie user {It). 


Part X. — Insurance. 


Sect. 1 . — Liability to liiluild a/hr I'lrt 

1014. Whore promises are destroyed by fire in coiise^pionco of the 
negligence of the occupier or his servant, he is liable to make good 
the loss to the owner (/); and formerly he was under the sanio 
liability when the fire wa.s accidental ( /). At the present time no 
action can l>o maintained against any ]>erson in whose houne or 
other building any lire shall accidentally lK.*gin, but this is without 


m:iy not mk’H jib bi will for an iJijvinction uf^ v. Ihuf '1S70), f,. U. 0 I'k)* 
671, OB cxpliiineJ in Iln'kU v, FrtU'tvk* (Isue), *11 (Ti, D. 2-1 1, CI8y. 

[d) Dmmtktrt (Ihdic) v. Snntnoh^ flHOI), 11 T. I*, li {t'2. 

(«) /Joe (1. Amhl^r v. (ISiIip, !» il. Si (j. ,*{70, 07S. 

( /■) Marker v. FuunMtnrf (ISirj), I V^. Si U. IbS. A» <o llin n(Te»t 

!>( tho l 43 «iH*.*o entering into ihu covenant uPor a liemco font fuu ticnlur tonki haM 
iHH'n given and not u]>*>n, im»« />-f d. h'otuvlht»tj l/oMpxiai (f/urerm/r# 

</.tiird>an*) v. ATvin* 4 L. J. (o. 8.) (k. n.) I'SL 

(•f'^ Kemp V. S>x/t€r (ISoP, I Sira. (n. 8.) 617 , oanparo Mere^hth v. It i/«on 
(LS9;n, 09 L.T. aao. 

V. /ktftj (1877), 2 II. A N. 016 ; He Sammet^m, iJowme v. Summer-^ 
tun/[VJiK)] 1 I'll. 112, I». : l/rpHKrth V. l*t*hU*, flOlSl) I f’h. lO't; f/tkfmn 
V. Ffynt (iy07), 26 T. J„ It. 260, t’. A. As t> f^xItiigtiiMhiitHiit of 
through chang (5 in the chamrter of an <*t»tate, titJo JlqciTV, Voi. Xlll., 
p. 102; Crat*j v. Oreer. [1899] 1 I. U. 268, ('.A. A.h to Hr4|in«>i«f‘erice in Uia 
oro.ich of covenant, oee [tray v, Foyartt/ (1870). 4 1. U. Kj. 6H; 
rhtUhamj and Dover lltiL Co. v. IML n8s2), 47 L. T. 4 PI. There can l>o no 
oojjuieaoenoo without knowleiige of uie breach on the part of the bwdor 
Atficumi>e v. Milehdl (1896), 12 T. L. tt. 17. C. A.; oeo title liQUlTY, 
V.d. XIII.. p. IWJ). 

(i) t'ilidrr v. /*hipjntrd (18*17), 11 Q. R. 317,661 ; «ce JH^h^ v. 

1 lid. Keyni. 99; O/nterhurtf [VutroaiU) v. A.-f/, (1812), 1 Ph. 306, 310. 
Aocordiog to Sir li. Coas, bu'niing of the hoone by negligence or miechmnoe is 
iriiBte (Co. I.itt. 53 b). ... 

( ;) As to the uiBUrsMe interest of a lessee, ee» UU® iN'iClUSCR, VqI. XVib, 
p.523. 
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LANDIiORI) AND TENANT. 


HEOT. t. 
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Bebnild after 
Fire. 
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Ii«rKllor«rB 

liability. 


prejudice to any coniract between landlord and tenant (A). Gonse- 
quuiilly a (anuiil who is under no obligation to repair isnot liable to 
Ihe laiid'oid in the event of the destruction of the premises as the 
result of accident, hut if the destruction is the result of negligence 
he is liable to the landlord in damages. 

1015. If the leuKO contains a covenant l)y the tenant to repair, 
without excojition of damage by fire, he is hound to rebuild or 
repair the premises should they be destroyed or injured by fire 
during tlie term(/); but if his liability on the covenant recpiires 
him only to leave the premises in the same state as wlien he entered, 
and the rebuilding will increase the value, the damages will be 
aKsessed by deducting the amount of this increase from the cost of 
rebuilding (ffi). An exception of damage by fire in the covenant to 
re[)air exempts the tenant from liability to rebuild, but does not 
exempt him from payment of rcnt(?0* 

1016. Unless ihe landlord has covenanted to repair, he need not 
rebuild the [uernises if destroyed by fire during the term(o); and, 
though the lenunt has covenanlefl to repair with an exception of 
lianmge hy ih e, this does not imply an obligation to rebuild on the 
part of the liindlord (/>). It makes no difference that the landlord 
has insured and has received the insurance moneys (7). Nor docs 
the landlord's covenant fur (pi iet enjoyment require him to reinstate 
the pretnihes(rk A covenant hy tlio lessor that, in case of fire, he 
will reinstate the premises in the same condition as before the fire 
does not bind him to restore additions made by the lessee («). 


(A*) FiroH Provontum Act, 1774 (14 fioo. a, c, 78), b. 8(5, Though 

UiB At ! (which isrcpoali’d except ks. 83 and 8(5) applies inuiiily to the metropolie, 
a. S(,) id of general iipplinitmn (liithartis v. Aodfo (1S46), 15 M. & W. 244, 2*»1 ; 
t'illihr V. I'hiy^^ird (1847), II Q. P, 347, 354; and fiee title lyseuA.NTK, 
Vol, XYII., p. 512, note (f/). Karlior proviNion to the same effect woe nnule 
hv Ht»d, (ITOTj 6 Anne, c. 68 (c, 31, Kuflhoad). made porpotiial hy atat (1711) 
10 Anno. c. 24 (c. M, Huffhead), but re|KNtl.*(l hy the etat. (177*2) 12 Goo. 3, 
r. 73, H. 48. Tho woid ** accidentally ** iii the Btatute ia opposed to “negli- 
goutly.” and the statute doe.«« not apply where the fire is the result of negli- 
nor dees it apply where a hre is lighted inteiitioimlly and roii<chieJ 
1 exults to the dfinisf^l buildiogM or to buildings or other property on adjoining 
]»n‘iniBi'S iFiUitfr v. ntffra). See title Nkquoexck. 

(/^ ChfMerfUhl {r.ttrl)y. iuilyn {Fuke) (1731*), (\)m. 627; Pi/m ▼. Jitarkhum 
(r.Sd), 3 Ves, 34, 38; IlnUtKk ▼. DirmniiU (1796), 6 Term Hep. 650 ; JHyhy y. 
Athnsim fl8l5), 4 (’amp. 275; Clark ?. Ula*fjaw A$mrttnee Co. (1854), I Macq. 
668, 678, Jl. L. ; ▼. AUeijno (1873), 7 I, R, E^j. 487 ; see Ore^a v. Cooles, 

V. (ViufM (1866), 23 Itoav, 33; and p. 506, onfF. The liability on the 
oovenant to ref»air is not limited by a ooTonant by the lessee to insure, and he 
may have to ex|<end a gttwter sum than the amount of the insurance (tHgoy ▼. 

4Uf nt). As to destruction of the premises before the leseee could take 
iKiesemion, see v. LtigK (1795), 1 l>p. 398 ; but this apparently would 

tie no defence. 

(m) Yaie$ v. fhtmtrr (1855), II Each. 15. 

(a) iff//oHr V, iretfon (1786), 1 Term Rep, 310. 
i c) ffoyMT. fia/WilSld), 3 Dow, 233, H. L. 

|p) to Wfigalt v. Irofers (1785), 6 Term Kcp. 4S8. 

< g) LmU V. CAmfAom (1827), 1 tSm. 146 ; fAifft t, Dsantf (IS 59), !£.&£. 474. 
i r] IfrmMV. Quiltar 2 Amb. 619, 620, 

l >) Uadw V. (1826), 3 a 4 P. 374 
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Sbct. 2 . — Covenant t> Innire. 

1017. In leases for less than seven years it is not usual to insert 
a covenant to insure either on the jmrtof tlie landlord or the tenant, 
but in practice the insurance is effected by the landlcu-d at Ins own 
ex])ense. In leases for seven years and upwards the liability for 
insurance is expressly deiined by the lease, and a covenant to iiisure 
is entered into either by the lessor or the lessee. If tin- cuvenant 
is by the lessor, the insurance will in the lirst instatice l»e at his 
own expense (M, but provision may 1 h* luatle for transh'rrinf; the 
e\|>ense to the tenant, and the most effectual way of doin'; this is to 
reserve the amount (»f the insurance us an additional rent. If the 
covenant is by the lessee, tlie insurance will be at his e\|Kmse(a). 

1018. A covenant to insure by tlie le^isee may require that the 
insurance shall Iw in an office either specitietl or to ho approved hy 
the lessor (r), and in jiarticular names; but it is not necessary that 
the office should be SjKJcdied (a), and in tlie absence of such 8|suual 
requirements tlie covtuiant is performed by an insurance for a jiroper 
sum by the lessee in liis own name with an office sehcled hy 
him. A covenant to insure in the joint names of the lessor and 
lessee is broken by an insurance in the name of the lessee only {h ) ; 
and a covenant t<; insure in tlic' name of tlie lessor is broKeti if the 
lesK^e adds liis own iiaiue(ci ; but an in.suraiicc in the name of the 
lessor only, whvn it Hhoiild he in the joint namuH of Die lessor and 
lessee, is a sulfslantial performanee cd the covenant, siiico the 
addition of the lessee’s name is only for liis own liem fft (d). 


(0 AppariMitly the le?‘8or cannot ibnliict ihe prciniuin f>»r lifO parpoM<i of 
income tax (Turnet v. Carlton, [IHua! I K. It. tn2». 

(a) Preach of the covenant ih upualiy a c«tu>e oi Imt tliiN hihv not 

be ha if the loHHor entitle^ t^> in^uic lai «lchiult, ui.<! if th'* liiiKiunt of the 
premium is reserved an additional lent e<» that he can dintraiii for it [/fur d. 
/‘itfvxan V. Sutton flMJ], 1# & P. TuU'. Jf thf h^or pa\^ tho pfcinmru thin 

will Ihj a waiver of the for feitun^ v. tiripthn (187*)). 4.0 L. S. (g, ii.l 771). 
Ah to proof of non-insuriince, nee f'hnjthn v. //n*/ (IH.0S), 1 P. A: h\ ;tl,0. Undth- 
tiirlK'd p<iK‘«eHRion by the h-s^eo Ih evidence that Iher*' hiiM lnsfui no bietnh 
{Mot.trf»(tr V. ll’i/Ziamj (IS'J.'t), 1 L. J. (o. s'' (cJi). 151). Foriio'ily there wa.n no 
relief wj^j^ain.^t foifeituro for non-inM)ran<€* (o’rpr/j v. Hrvhff* (1880), 4 Sim. 
hut ndief ii* now qUowchI, w.*e p. oyw, /' 0 *f. l*'nr form of i^ovenunt to iiihur*-, m/o 
K ncycloptetliu of FoniU' end Precedents, Vol. VJI., p. llfl. As to tlie 
of u'eovenaut iiot to do anything wheitdiy the pien.ium for inpurunro muy lie 
iiicrcnseil, see (^haprnan v. Maaon uml lAntliw Ct>. (n*|0;. 10.1 I.. T. yt*0. 

(c) WTiere the office ifi to be num«d by tlie les-^or, thcro jm piuhaldy no breach 
covenant by non-iiiHurance unleurt the leeHt»r bus n um fl an oilier v. 

(1858), 3 l)e Q. & J. 204). Often the ]»articuluf <iii>e rtaim d in the 
lease d. Fhtvrr v. Peek (1830), 1 B. & Ad. 428 ; tjmjutu v. Jkol, Bu)^a). 

[a] Ihit.d, Pitt V. Shcivin (1811}, 3 ( uinp, 13P 

(/i) Don d. Knitjht v. Ji*nv€ {IH2G), Ky. Ac M. 343; fM>f: d. MnaU^ti v. t/Unluiin 
(1845), 6 Q. B. 953. If the insurance* is to Iw in the nurno of the leeeor and 
his assignee, there can be no breach after mwigiiuiont of ihe revention iintd 
notice to the lessee {Crane r. Battm (1854), 23 L. T. (u. ».) 220). 

(f) Pmniali v. Harhome (1848), 11 Ct 11. 308. 

(cf) IJarativ. MMUtm (1853J, 10 Ilaro. 641 ; and where the insuronce is in 
the leBSf«*B name only, the lessor may have debarred himself by his conduct 
from recovering for the forfeiture ; where, for iiihtance, he has induced the 
Itosee to believe that such insurance would be accepted os a oompliotioe with 
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lOld. A covenant by tbe Ioswm; to inKiiro and keep insured tlio 
deiiused premises requires that ibe lessee sliall effect the insurance 
witldn a reasonable time. H the effecting:; of the insurance is 
delayed, the onus of showing tlmt ibo delay is reasonable is on the 
lessee (c). 

It is a breach of covenant if any part of the premises are 
uninsured (/), and if the insurance is not subsisting at any time 
during the term O'/). So long as there is a failure to keep the 
])remisc8 iiisured in accordance with the terms of the covenant, 
there is a continuing brencli, and receipt of rent by the lessor only 
operates as a waiver of the forfeiture until the receipt (//). Alihougii 
no lire lias occurred during the period that the premises were un- 
insured, it is possible that the lessor is entitled to recover more than 
nominal damages l>y reason of the risk which be has run(i) ; but 
tlie lessee, on remedying the breiicb, can obtain relief against the 
forfeiture, and relief may be given without requiring payment by 
ilio lessee of any sura by way of comi)ensation ( j). 

1020 . If the lessee has insured in accordance with his covenant, 
and the lessor effects a separate insurance, the loss will be 
apportioned by ilie offices between the two policies. But the lessor 
cannot in ibis way deprive the lessee of the benefit of his 
performance of the covenant, and he must account to the lessee for 
the moiievH received under the policy effected by himself (A). 

Hb(’T. X—Kffect on Rent of Damage hj Fire. 

1021. The destruction of the premises by fire does not, in the 
absence of express stipulation, suspend tlie liability of the lessee to 
pay rent (/) ; and oven though the lessor has received the insurance 


the rovr*nnnt d. Fnitjht r. AVt/’f (18?r>), By. A M. ; but Ibis may be 
<111 Iv a Wttiv<T to jmiAl bnucLoti (m'O JUf€ d. MtLsttm v. Ulodu tu ^ISio), C 

U. b. ti.’i.'O ; Qiid to voiver peiK'ittily, feo |». W7, 

(f) !htf <1. ihtrhn^Um v. l.’> U. Jt. "tM. If the delay short, atul 

tito hue l<d the tu li<*h<*ve that there was already nii cxi?*tin*» 

cii the ])i<'UiiHes, he ruiiliot treat the breach of c‘o>enuitt ua u eaiise of 
f»ntiMlun« <1. f’iUtMtn V t'. A V. 7tMi). 

( / ) t'n hm/i \, JititUfThf (IMS', II U. J». .'WiS, 

{tf) <1. /'A-f/rr >, /'*♦/. (iSiO), 1 it. A Ad. 4-M, ffethnan T. hane. 

(I I.. T. The cowiuuit is broken by non-iiibuiauc«, altboii<;h no 
aelual lo^a ii»ny he iHTimioiud to the IcFwir ( iW d. i*iff v. Shnnn (I Nil), It 
('utup. m7, where a premium not psid within tlie days of grace was 
sulaw'«)ucntly aecepttsl by the office). See )rt7M>M t. If'iVstm (1854), 14 0. B. CIO; 
iViVe V. n'cVie’ooi/ <l8dS), 4 11. A N. 612; and compare Ika d. I*itt v. Lumimj 
(1814), 4 ('amp. 7:1 (where an indoreement after the death of the lessee in 
ittvfuir of his ext^utors was aufficient, though nut made within the etipulab^d 
tune). 

(6' I'ht d. A/im/ob t. Ofec/tWn, sttpro. 

li) ;/ry Y. UyAf {1842\ 12 h. J. (q. It,) 83 , 85 . 

(» ('ouveysneing ami Ijiw of 1‘roperly Act, 1881 (44 A 45 Viet c. 41 ), s. 14 ; 
|>. b4\,ti$t. As to the reepectivo ripts of a leeace and iinderlesiiee when 
neither had insured and the lease had been consequently forfeited, aee L^jttn 

V. Hail ( 1847 ). 4 C. B. 598 , 614, 61^3 ; and see p. 409, ante, 

(6) /.'nraard v. Armhi (1875}, 10 Ch. App. 386; and tee title IxeCBAKCB, 
Vul.5CVlI.,^ 624. 

(f) iUtktr V. fAd/fsq/</;{18U),4 Taunt 45; /ten v. OprfM {1839), 5 Bing, 
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money sad refuses to rebuild, tlie rent continues to be imynble 
throughout the residue of the term (m). This is so notwitlisuinding 
that there is a covenant to repair by the lessee a Inch contains an 
express exception of damage by fire (ii). But if there is no deniise 
for a term certain, the rent may be treated as accruing from day to 
day, BO that it will stop if tlie premisea are rendered uninhaliilable 
by fire(o). In all cases where the duly of insuring is on the 
landlord, whether by covenant or as a matter of practice, the lease 
may properly contain a proviso for suspending the rent while the 
premises are uninhabitable by reason of tiro ( p). 

Sect. 4. — Apjtlication of Insurance Monei/, 

1022. An express covenant to insure, whether by the Ios.mii* or 
the lessee, usually provides that the insurance moneys slmll ho 
applied in reinstating the premises (ry). AVijoro Iho lessor insures 
on his own account, without being under express liability to do so, 
and receives the insurance moneys, ho is not hound to apply them 
in rebuilding (r). But the lessee is entitled, at any time lu fore the 
insurance office has jiaid the moneys to tho li‘ssor (*f), to lefjuiru 
that they sliall be spent in restoring tho premises (a). Tliis does 
not extend to trade ILvtures aflixed by the tenant (/O. 


Part XI. — Covenant for Quiet Enjoyment. 

Sect. 1 . — Kapress and Implied Corenanls. 

1023. An express covenant for quiet enjoyment may he, either 
restricted — that is, that tho lessee shall peae<aihly liohl aufl enjfiy 
the demised premises during tho terni(() without inteirupliou hy 
the lessor or persons claiming under him— or absolute, in which case 
it extends also to interru])tiou by poisons claiu ing hy title 

(n. C.) 601 ; Marfthttll ▼. (18VJ), L, J. (w. ii.) 68, A. ; 

Monk V. t'oojier (172T), J Stra. ; mid i». dSl, ank, 

(m) l/eeU4 v. Cfteethain [0^21), i Sim. 14(i; Liijt v. iknuii (lS6a], 1 1^ & K. 

474. 

(») Iklfuut V. WistuH (1780), 1 Tfiiii I{4p. .'ilO; Hare v. Unurn )I7lfO), .'i An^t• 
687. 

(o) Ptuktr V. (iihhins (1841), I U. li. 421 (fiiruihhc*! 

(/>) Mancfitfier JHotnUtl Wartitoute C’o. v. C'arr (nsMi;. 6 (', 1*. Ji. -iUT : am! 
»f» to a I'OTeiiaxtt to ]»uy rent, damage by fire exccq»tt:‘i, h o inUnd 

(1868). E. B. Hi K. 326. 

i y) See EiiCuiojuiHlia of FonoR and Prea^dent^, V«»l. N il., p. li'l. 
r) See p. 481, auie. 

*1 Siwp 3 *n V. tSfi/Utuk I’nif-n Jn&fiawe Co. (ISO-'j,. I A M. 618, 
a) See title Inrohamk, Vol. AVIi., pj*. 612, 643. 

{ii) He llarkif^ !ix park Uortiy < 1861,, 4 Be <». J. A Sm. 477. 
fc) That if, during the lerm whuh the pur 3 *''ft‘» to punt, n*! tn^t tf-rm 
vbich be baa power to grant (Hinna v. VaNffhan ^182.*,, 1 B. A 261, 2**8), 
A ciauee whereby the J^'SMor hinda hiioK’lf *‘t*» wiinunt uijd d4‘fMid !h*i 
agaiiiht all ferrs:«'ljR lawlolly < luimiitj? th» du».ii;' th*? t* nn i.*o - 

an expreaa covenant lot enjoynirtil v, I <>. l». 

102 }. 
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lU 

Sbot. 1. paramount {d). The restricted form is usually adopted for insertion 
JBzitreBB and in leases, and under it the lessor is not liable for acts of persons 
Implied claiming by title paramount (e), even though those acts are the con- 
Covenants. sequence of his own default. Hence in the case of a sub-lease, if 
the superior landlord evicts the sub-lessee for non-payment of the 
head-rent (/), or for non-observance by him of a covenant of which 
he had received no notice from the sub lessor (g), this is not a 
breach of the covenant for quiet enjoyment. But it is a breach if 
the sub-lessor submits to judgment in an action of ejectment by a 
person who has no title to sue, and the sub-lessee is in consequence 
evicted (h). 

Effect of 1024. Tlie covenant usually provides for quiet enjoyment “ with- 
covenaiit. interruption by the lessor or any persons riglitfully claiming 

under or in trust for him,** or “ without any lawful interruption by 
the lobsor or any persons claiming under or in trust for him." 
Whichever of these forms is used, the covenant only jirotects against 
the acts of persons claiming under the lessor so far as they are 
KucccKSors in title to the lessor, or actually have authority from 
him to do the acts (i) ; and the effect is the same even if the words 
** rightfully *’ or “ lawful ** are not inserted (A). The covenant does 
not extend to acts of a stranger, notw'ithBtaiiding that he purports 

(</) Fo^er V, PifTdon 4 Tnrrn llep. 617. 

[f) \ViKhlh(mn€ V, Jeukijut 9 lUng. 461. Fo form of hucU a covenant, 

KurvolopaKlia of Fonusund rrecodonta, Vol* VII., ]», 197. 

(/) Krlltf V, litHjf'rH, I ti. Jl. 910, C. A. For a contrary view, 

strrmgon v, VvwrU (1012), 1 llillst. 182. 

(y) tijtftiiter v. Marriott (1826), 1 B. & 0. 457; Ihnn^it v. Ai/oWon (1872), 
Ij. U. 7 Q. B. 316, Kx. ('ll. Nor in there a breach if tholesisor omit'i toptiy land 
tux and du«tnM» (or ui rears ia levied on the lesKoe {Stanley v. (l8-12}, 6 
<1. B. 105), 

{lA tuhen v. Tanwar, [I90i»] 2 Q. B. 609, C. A. But if the leaser has agreed 
to give an ulisiolut*^ oo\enant for quiet eiijoMneiit, the leH««oo is entitled to have 
nut'h a ('oveiiant insiMted in the leants notwithstanding that the loaMir has uu 
title to p;irt of the pretuiiM'H (nuuait v. ('okvn (1865), 2 ileiii. & M. 354). 

(i) lltvriMm, Ainslut d* ('«•. v. [lH9lj 2 (i. B. 6NO, C>S4, (?. A.; 

aiH? Saittler$on v. Ihr trick e» Ttrmi CorjHtratum (1884), 16 (i. B. 1). 547, 651, C. A. ; 
and eotui^ire Far v 11 a(fr« (IS40\ 12 Ad. A Kl. 43. As to the restriction of the 
terms of a covenant for quit*! <«itjoymeiit by reference to other covenant in tho 
lenH®, Ht»e title aN 1> ItTUKR Vol. X., p. 4S3. The 

following |>er»or,.H have Xwnat held to “claim under*’ the Icsstir within the 
inoaiung of the covenant ; • a jhtmu claiming under a scltleiuont made by tho 
settlor under a p >w'er {Carftmter ▼, Farker (1867), 3 C. B. (y. s.) 20(i) ; a 
retimindorinan under u fwttlenvnt made by the le^so^ Ixdore the lease {Hurd v. 

1 lKtug.(K.li.) 43; fveaiw v. Inay/Min (1826), 4 B. & C. 261); the 
leffiK>r*s widow claiming under a hne levied U^htre tiie lease to the lessor, his 
wife, and his heirs {ftutler v. SudnnerUni {lady) (1623), Oro. Jac. 656); a peraon 
churning under a prior apmmitinent by the hwbor and another (Cbfrerf v. Stitriyht 
(1862), 16 Beat. 16<>). Whore the leeeor has been a party to a pnor lease as 
trustee the prior Ic^^oe claims under him i^arkkam v. /*a^rf, [19U8] 1 Ch. 697, 
711} : but an asaigneo of the reversion, who becomes owner of adjoining land 
by an independent title, does not claim under the leeeor as to such adjoining 
land so as to be restricted in the use of it by the covenant {IhvU v. Toien 
/VemrfiVi JneattmerU tbriK>raf*oii, Lfd., [1903] 1 Ch. 797, C. A.). 

{() WiUiam ?. Oabnel, [1906] 1 K. B. 166. As to excluding in the statement 
et claim the poeribiUtr that the disturbance may be by a person deriving title 
from the l easee hiroseu, see Hrwkm v. Hump hrey* (IS^iSb 6 Bing. (n. C.) 56, 
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to claim under the lessor (0 ; nor does it extend to unlawful acts 8ix?t, i. 
of persons who in fact derive title under the lessor (wO. But it Express and 
extends to all acts of the lessor himself which interrupt the enjoy. Implied 
ment, whether they are lawful or not(n). It is none the less a CoTOaati. 
breach that the lessor has the right to do the act complained of (o). — 

Though in general the covenantor is not taken to covenant against 
the wrongful acts of strangers (p), it is otherwise it a person is 
specified in the covenant, since the covenantor then knows against 
whose acts he covenants (q). 


It follows that it is no breach if tlie interruption is caused by an Acu of itm 
adjoining lessee whose lease, though granted by the same lessor, 
does not authorise the act causing the interruption (r) ; nor, in the 
case of a lease of sporting rights over a farm with a covenant for 


quiet enjoyment, if the farm tenant interferes with the 8i>ortiiig 
rights in breach of the terms of his own lease («). 


1025 . The covenant in the lease for quiet enjoyment usually pro- of 

vides that the lessee, paying the rent and performing the covenants, rent not 
shall quietly enjoy the demised jiremises ; but under such words the 
payment of the rent is not a condition precedent to the performance 
of the covenant (a). 


1026 . An express covenant for quiet enjoyment excludes an implied impUed 
covenant to the same cileet (70, but, in the absence of an express coYeuaut 
covenant, the word ** demise " implies a covenant for quiet enjoy- 
ment(c); and it is now settled that a like covenant is implied from 


(0 rWfra, if the covenant extetKln to jktmuis rlaiiiung or protcTuling to 
claim ** (Chapiain v. (1717}, 10 Mtwl. .‘ISIO, 

(m) Tisdale v. Ei^ex (KIM), llob. 31; Vauf^h, 

118; V. IJel*’ (1070,. 2 AYiiih. Sauial. (H. l-s7l), Wl, ni;t»» (3); 

Evdley V. Evllwft (1790b 3 Term Hop. 684 : hoo (177 1), J#oflt, •UiO. 

(h) For as apiinst Ine i>arty himbelf tho cmirt not wjn^alur tho woni 

“ lawful,” or drive the lep(*ce to bin uHiuii of tn^jwsM (^ rotf*e v, Y^umj (108/#), 2 
Show. 426,427; Jndrrus y. Paradise (1721), S Mod. K«*p. 318; compare 

Ccruty, (1697), Cro. Kliz, 644); but llu' diKtuibancp miiKt !»*• under a cluuu 

of right by the lessor (/./eyd v. Tomkies (\7h7), 1 Xt im Ib-p. 671). 

(o) Andrews v. Paradise^ sKtirn, 

(p ) Sash V. Palmer (IMIO;, 6 M, & S. 374. 379. 

{q) Easbr v. Ma)>€S (1591), Cro. Kliz. 212; Snsh v. Pahntr, supra, at j». 380; 
Fmvte V. Wehh (1822). 1 B. k i\ *2ii. 

(r) Sanderson v. liera vlc on Tvetd f'ofjffnahou 'ISSl), 13 Q. B. 1>. 517, C. A. 

(s) Jeffreys v. Emns (1866), 19 U. B. (N. Kj 246. 

(o) Jjawson v. Dyer (1833), 5 B. k Ad. 584; Edge v. lUnhau (18H.7], 16 
Q,B. L. 117. 

(6) Sokes s Vase Rep. 80 b; Mtrrdl ▼. Envat (1S12). 4 Xaunt. 

329; Siannurd v. 1837), 6 Ad. & Kl. 572; Lne v. Ht^phn^ou flH38). 

6 Biiig, (N. C.) 183, Kx. Ch. ; C/aytou ▼. (1889), 41 <Xi. 1>. K>;j, 107. C. A. ; 

see Murithy v. Uandon Co-Oinratire AgrimUaral and Dairy jSckoO/, [HK^ 2 
1. R. 510, "But even where tnere is an express covenant, the leswjr may still l>e 
liable for acts not covered by it on the pnuriple that bo may not derogate from 
his own grant; consequently he cannot use his adjoining land iw as to interlfre 
with the enjoyment of the demised premises (Oi^renor JvAsl Co. v. narru/tnn, 
[1894] 2 Q. B. 836, C. A-). But for the court to give reliof on this ground the 
intemreDoe must be substantial (Bnajme v. Ehaer, [191 1'; I Ch. *1**/' 

C, 589, 609; Jgyufaen v. May (1801/. 9 
Voatand Iron /'» . (1870), I C. P. I». 145; 


(c) Surrudt r. Lynch (182^, 5 B. 6: 
Ves. 325, 330 ; Mostyn ?. B’wif Mosfyn 
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**DemiM.** 


Purttinn 
of implied 
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the mere contract of letting, in whatever form it is expressed {<1). 
The covenant implied from the word ** demise ’* is an absolute cove- 
nant, and protects the tenant in the event of disturbance under s 
paramount title (e ) ; but apparently the covenant implied from a 
contract of letting without the word demise is restricted, like 
the usual express covenant, to the acts of the lessor and persons 
claiming under him(/). Like the express covenant, the implied 
covenant protects the lessee against all disturbance by the lessor, 
whether lawful or not, save under a right of re entry {(f) ; but 
as against other persons it protects the lessee only against lawful 
disturbance (h)» 

1027. The implied covenant for quiet enjoyment does not insure 
the possession of tlie lessee during the wliole term. It is operative 
only during the continuance of iho estate of the lessor in vii tue 
whereof he was able to give possession to the lessee ; and, if this 
ceases during the currency of the term, the liability on the covenant, 
save for disturbance already sulTcretl, also ceases. Consetiuently 
whore a lease is granted by a tenant for life which does not bind the 
reinainderinan, ainl the lessee is evicted after the death of the tenant 
for life, tlie lessee has no roniody on the implied covenant (i) ; and 
an undorl(38see for a term longer than the residue of the head 
term has no remedy if he is evicted at the expiration of the head 
term (k). 

orovidod there if» an actual donuHO atid not a more agreement for domine 
(/Mi«A<rr V. Jui'hon (18*10), 0 M. & W. .'i-IO); but an iigreeiiiont i« now 
trwiuontly o<iuivalont to a dcmis»o ( II v. LohMe (1SH2), 21 Ch. J>. 0, (k A.: 

p. ; iiiifl as to implied covonunU, heo title l)KKl>a and Otheb 

INHTJO’MK.NTS, Vtil. X., p. 4SO. 

(</) (htuuirrw (Ultn» (18*10), 0 M. & W. 4r»8 ; ^h^isrht v. fittfHoItU :) 

f . 11 llH ; Itiifuhf V. (\trtuTitiftt (IS.VJ), 8 Kx.oli. 0111; Units, (’i/i/ uf' I A*nit on 
/Imwri/ f'o. (I8<i2), 2 II S, 7:17; lliliu^»\ Kiln tt (isso), 4r(;ii. 1>. RS, 
C. A, ; liitnrf V. t'homlfrs (iSOo), U T, L. It. KSo ; Itoniftl, I liKii' 

2 K. 11 .’ii'il : Mnrkhtm v. /Viy#*/, [1008] I «'h. 007, whore the question wae 
reviowfHl by Swinkkn Mai>v, J. The th tn to tbo lontrarv in Itniftm ,f (V.. v. 
' ’ * With 


(«) S(i>e .NtAfji’* CW 4 t’o. u; Mtrrui v. trnme ^ 

Taunt. 1120. I bus the lesMtor m IkmuuI to profevt th« lt"4see from disri'ess bv the 
auperior Inudionl for nmtduo under the luvid Iciise {liamo>.K‘ v. fofyn (18,V2!, s 
Bing. iloS, IhW4\ unless the sub-les'<<x) has un lerfciikon U) pay such rent (('ptm 
▼. /WgtijMon 3 MtH). & S. h.8). 

if) *^(^*‘f* iMnmjtm, f IIHKJ' 1 K. B. C.nJ. C A. This ease app^'ars to l>e at 
Taiitu^ce aitli the pievioua uinhoriln.s. Markham v. $ni,ra, at 

p 717. 

Jv) * 4 »idreiiV t 'tier e/ (truy’i (loOl', t'ro. IClix. 214 . 

lA) A *' covenant in law,** •>.. an imphed covenant, protects agiunat lawful, 

t toitioUA. interr\iptiona, and the reaM»n of the law i« aolid and clear, because 

■ maif fKtt kuH nvitiut* Mkti.A.lv. •I.a 


(ij .Shvim V. ^fron/Aaitt oed i^4rk$ Lver, 2.’>7 a; 

(ISaU), n Bing. tUIS ; v. dyii* . :; j J. 

(A) ttrhv l.t^Art (IHU'Jl 0! L T. Til*, .t* < u. 

ll8i*oJ I t^. B. m, tairmed. 2 VI B. b|0. C 4 
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ti>u yriET l%N,li»YMESi'. 

1028. It has Imon said lhat a covonant for litlo is also implied sk-t i 
from the word “ demise ”(/), and from other words of lettin^iw). Exotessand 
But this is not a covenant tliat t)io lessor is otilitled to Rrant the ImpUed 
term which ho puriwrts to grant («), hut only that he is culiilod to CovenanU. 
grant some term ; in effect, it i.s a covenant that the lessor is entitled v — 

to give and will give possession (») : and, (piite apart from any .‘...'i ry 
implied covenant for title, the lessor, hy granting the lease, under- '-r “tie 
takes to put the lessee ijito possession, and is liahle in daiiuige.s for 
a breach of this undertaking (/»). But the lessee cannot sue until 
ho is entitled to possession (<)) ; and the action will not lie on an 
agreement to grant a lease (r), unless it is cipiivalent to an actual 
lease (*). 

Sect. 2 . — llrnich of Cormant. 

1029 . The coveiiiint for quiet eiijfivineiit (qieratos accoriling to its ^ 
terms to secure the lessee, not merely in tho possession, lint in tlie 
enjoyment of the premises for all iihual purposes; ami whore tho witinujoy- 
ordinary and lawful enjovnient of the demised juemises is suh- 
stantially interfered with by tlie acts of the lessor or those lawhilly 
claiming under him, the covenant is hroken, although iv it her tho 

title to, nor the possession of, the land, may ho otherwise allVctod 1. 

Whether this interference has taken place is, in each case, a qiie..|jou 
of fact(a), 

[1) Unmett v. Xy^r/i (1820), 5 IJ. & C. 5811, (JO'i; lAuey. Sfqf/imstm (l8ItH), 5 
Birifif. (n. c.) 183, Kx. Ch. 'J'ho jufl^niicntH in Itoynf'^ 3*' (\k v, ///'»/</ 

[18S51 2 Q. B, 810, C. A., oontiiiii Uuta to tho coiiir«rv, hut that wish is <uily a 
reliublo authority for tho particular point dncidoil. Sbo nftto (?<), m/ra. 

(wi) Motiyn v. j\fo»fyn (Joat »rid Iron Co. (1870), 1 C, B. IJ, J io, 152; m e 
//art V. It'indflor (1843). 12* M. & W. 08. 85, 

(n) The iuiplhd wivonunt for title, whatever its naturo, dctonniiics with 
the lesHor’s interest {Ihtynn Co. v. lAoyd 3’ *''•«% »ujna, at n. 017^; 
hence it cannot be a covenant that the lessor is entitled to i:iant the h uso lor 
tho full tenn; centra^ /'rafter y. *Skfy (1773), 2 Chit. 010; and aeu lilh* 

AM> Otiikti Instkcments, Vol. X,. p. 480. 

(«) .'^00 lIvlUr V. Taylor (101.3), lluti. 12; 3fl Sol, Jo. 411. 

(;/) Coey. CAn/ (lS2ii), 5 Biiij?. 440 ; */•«/. vv, T.dttardh ^ 11 )'..\e)i. »7.» ; 

Himrt V. Jot,rn (1804), 15 C. B. (N. s.} 717, 72 1 : and we J/iA/i y. fohnrn (I'.M I}, 

27 T. li. K. 372, t'. A. The dnniaps, Hpp.iieiitly, un» led limited h\ tlu* rule 
in Jiatn v. Futhertjill (1874), L. U. 7 II. Jj. 158 (see p. 380, auh)\ but, ui» m 
the case of breach of tho covenant for fjuift eijjo}inent, will represent the art mil 
lotw to the lesHoe (see p. 529, yost). 

1 q) Jtdaud V. Itirtham (1S35), 2 Binjj. (K. (\) fW). 
r) Drury v. Mornautora (1855), 5 K. & B. 012. 

*) See note ( 5 ), p. 307, arde. ^ 

t) Sanderson y, Dencick on Tnetd Corj^ra^wn (1881), M Q. B. I). 517, A.*! I, 

G. A.; Bee Jfomson, Aindie 3* Co» v. MantasUr^ [1891] 2 B- 0^0. 08.5. C, A. ; 

Manehesfer^ Sheffield and hineuh»h\rr Kaihrny y, Andtrs/m^ [I89«] 2 t.h. i94, 

C. A. ; IVilliams y. OalrUl [1000] I K. B. 155. Konnerly the c^ivi nfnit wiur 
deacribed as a covenant to aerure title and poewasien (f/nfntit y, Athrf*m 
(1872), L. B. 7 Q. B. 316, 320); but the recMit d»*«;iKon* have civfii it the 
wider scope indicated in the text (lit/ifinson ▼. A'i0*xrf (1880,, 41 Ch. J>. 88, 1»0, 

C. A.), 

(mYSanderoon r. Berudrkon Twerd Carpor^iHon, gui^ra ; AVjvrt y. SfronUn 
Vo» ltd. (1805), 72 L, T. 533. But the mere likelihofAi of interriiption ni imi. 
eoongh. Hence it is no breach if a judfrment is ob»ai«eil subjecting land to a 
right ol common, but there is no entrv on, or ect^ diaiurbenoe of. the 1**^ 

(Howard ▼. MaWand (1883). 1 1 d B. B- 605, 0. A.). Nor w an Bction for wari« 
t diitmUanoo [Atoryan t. Z/unf (lOlMt), 2 Vent 2t3>f 
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1030 The covenant is not broken by acts, such as noise or 
disorderly conduct, done on adjoining premises which, though they 
constitute a nuisance and in that way interfere with the enjoy- 
ment of the demised premises, do not involve any actual physical 
interference with the premises (a). But if the act causes physical 
interference {/;) with the demised premises, there is a breach of 
covenant, notwithstanding tliat the act itself is done off the 
premises ; where, for example, a lower stratum of minerals has 
vean demised, and the lessor works the upper stratum so as to 
cause the roof of the lower stratum to fall in and the mine to be 
flooded (r) ; or where, by a heating apparatus off the premises, the 
promises are overheated so as to become unsuitable for the use con- 
templated when the lease was granted (d). 


Covenant 1031. The lessee cannot, however, by means of the covenant 
tioeanoi for quiet enjoyment, obtain over adjoining property, an easement 
eaUrge grant, j-jgiit \phich would not otherwise be included in the demise. 

The covenant does not enlarge what was previously granted, but 
gives an additional remedy if the lessee cannot get or is deprived 
of that which has boon previously professed to be granted (c). 
Consequently where the lessee has not acquired a right to light oi 
to the access of air, he cannot complain of interference with light 
or air as a breach of the covenant (./') ; and the covenant for quiet 
enjoyment does not prevent the ordinary user of adjoining premises 
of the lessor unless this is detrimental to the purpose for which the 
demised premises wore lot (<;). 

(«) JenhuM V. (IHSS), 4a (’h, ]), 71 ; Jnftjer v. MamimxB ConsolidateUt 

Ltd, (UK)3), 87 L. T. 61H), (\ A. Tho words “ |)oaceably and quiotly enjoy** 
limve no ivh*r^noo to noiso; they moan “without interference— without inter- 
ruption of po.sfte«-»ion ” {Jenkina v. Jackson^ miira, at p. 74). 

{h) “To ctniHtituto a oroach of Buch a covenant, there must be some physical 
interference with tho enjoyment of tho demised premises” (lirvumi t. Flower, 
[1911] I Cli. 219, pir 1 ’aukkk, J., at p. 228\ 
ff) Shaw V. Stntivn (IS.V''), 2 11. A N. SwS. 

(*/) Hoc llohiimou V. Kihrrt (18S9), 4 1 ('h. D. 8.8, C. A. 

(c) Lttih V. Hrhu'etlrr ^1874). 9 Ch. A|*p. 40.1: I'ntla v. Smith (ISfiS), L. R. 6 
K«|. nil, HIT ; Ihvia v. Town iVof^rtm Invrutmnit i'orfiTtiiioH, J.td., [1903] 
1 Ch, 797. A. ; and w'o title K.vsKMENrs am> I’isokits a rKE.vDUK, Vol. XI., 
pp. 221 f< ao/. 

{/) /MriJi V. Town Vvoprrtira Iiirtatmetii C^rpornfion, Ltd., sttpra. In Tthh v. 
Caiv, (UHM)] 1 Ch, 012, it wa.*< ludd thut building by tho ioBjvir on adjoining 
pnoiiiAos BO iiB to drprivo th** deim-ed preitimi's id a current of air and cause 
Ihoiii t*> Binoke wa.t a broach of the <;*4>vmuiiit for ipii»‘t enjoyment; but this 
wuH disapproved of in Tofn^ /Vi»;vr ovi Aif (V/wra/io/i, Ltd,,aufrra, 

That the covenant <h*e« not confer a right to light bo as to prevent the lessor 
from building on adjoining premises. stHi Itoot/x v. .IfrocJk (1873), 8 Ch. App. 
6(13. Where the deiuiml pretnieee form ))art of a building estate, tho circum- 
stanoes existing at tho date of the lease and known to lH>th parties show that 
the lesser was not to Iw deprived of tho right of building, and this forms a 
further reason for not construing the covenant so as to deprive him of the right 
(Tuff* V. Smith, ittpra)', especmlly if the Itmoc has obtaiiu'd the premises at a 
rodui^ rent on account of the proltable erection of adjoining buildings 
{Hohmm v. Potwe ChomUra, Wtatuiinater, Vo. (1S97), 14 T. L. R, A6). 

(g) itohinmm v. Ktivtrt C 1889), 41 Ch. D. Sh, C. A. t and see Browner, Flower, 
stt/’cn. Where a lease of shooting and sporting rights over a farm contains a 
ouyenant for quiet enjoyment, this do(>s not prevent the tenant of the farm from 
using the 1 nut in tlie ordinary way. or from destroying turn and uuderwo^ in 
the ontiuNry cour«a' {dt/rutar. Fxstna J1H64). 19 C. *D. (N. s.) 246; see Feuion v. 
tt’W .rjof , isi I \ 8 M. & \V. Tliy. Nor in the case of a lease »>f corporate propeitf 


Fart XI. — Coyskakt for Quiet Enjoymemt, 

Moreover, when the disturbance is not due to some act of 
direct interference with the premises, but to an act done off the 
premises, there is no breach of covenant unless it was cither foreseen 
in fact, or ought by reasonable care to have been foreseen, that the 
interruption would follow as the consequence of the act(/f). 

1032. Disturbance of enjoyment which is merely temporary, and 
which does not interfere with the title or possession of tlie lessee, is 
not a breach of covenant (t). 

1033. The act or omission which causes tlie disturbance of 
enjoyment must be subsequent to the granting of the lease ; though 
if it is the act or omission of a person claiming under the lessor 
the title or authority under which he claims to do t))e act may have* 
been created or given before the lease (k). Where the lessor acquires 
adjoining land after the lease, he is not restricted by the covenant (/) 
in the user of this land. 

1034. Probably no action can be brought on the covenant for 
quiet enjoyment until the lessee has actually entered (m). The 
remedy of the lessee, if he cannot obtain possession, is on the 
implied covenant for title or the implied agreement by tlie lessor 
to put him in possession (a). But possession obtained under a prir>r 
valid lease is sufficient to support an action on the covenant for 
quiet enjoyment contained in a lease in reversion which is 
invalid (o). 

1036. The damages in an action for breach of the covenant for 
quiet enjoyment are measured by the loss naturally resulting 
from the breach. If the lessee is evicted owing to the invalidity 


docs the covenant prevent the corporation from exercising a staiutf)ryri^dit, such 
as the estaUhshuient of a market {Spurliny v. Uantvft, 2 Q. li. 

{It) Thus where a iiiiiio i« deinis^Hl, and an adjoining mine is held iiiHiMr the 
same lessor, the fact that the working of the demised mioo is i]iMturl)ed hy an 
unforeseen rush of water into the adjoining mine does not corip>i]hite a hreach 
of the covenant (Harrison, Ainslie (k Co, v. Mum aster, [I H'n] 2 U. Ih (iHU, 
689, C. A.). 

(i) Munrhester, Sheffield, and Lincolnshire Hail uwf A mki sou, [\ HUS] 2 ('h, 
394. *101,0. A. ; and even if it does oonstitutea bmacb an injiioetion will not l>o 
granted, but the lessee will only have a remedy in danmg«.N [header v. J/Wy 
(1875). L. R. 20 l*>i. Ho), 

(k) Anderson v. Uofiftiheimer (1880}, 5 Q IJ. I>. 602. (\ A. ; MaMarnw Vmjet, 
[1908] 1 Ch. 697; tut see lilairh/ord v, rtytnmth Ctorporation (1837}, 3 Bmg. 
<X. C.) 691. 

(/) iMivisw, Town I*n^)ertUs Investment Ofritoration, Ltd., [lfH)3j 1 (h. 797, 

0. A. 

(in) Wallis ▼. Hands, [1893] 2 Ch. 75, 85 ; but as reganls the case where a 
third person is in posseseion under lawful title, thoro is earlier authority to the 
contrary ; the lessee, it has l>een said, ought nut to lie forced to make a tortious 
entry, and so subject himself to an action t Cloak*- v. Hooper {Wl A), Kreom. (k. ».) 
122 ; Ludweil v. Newman (1795), 6 Term tep. 458 ; see Htltler v. 7«v/*-r (1613), 
Hob. 12 ; and compare Hawhu v. Orion (1836), 5 Ad. A KJ. 367) ; and in 
America this istreatw as a constructive eviction, so as to entitle the lessee to sue 
on the covenant for quiet enjoyment; see Rawle on OovenauU for Tiilo, 5Ui oA* 
•s. 138. 139. 

(n) Wailu T. Hands, supra, and p. 527, ante. 

(o) Loek V. Furze L. U. I C. V. 441, Kx. Oi. 
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c»l tho loiiKO, hft c.in rncover tlio vuliioof the term, and the pecuniary 
loss ho has suiTored hy the nctitin to evict him ; that is, the costo 
of defending the action, and any sum recovered against him in the 
action as mesne profits ( 7 >). Similarly, if he has been compelled 
to leave the demised premises, he can recover the expense of 
removal, since this is loss wliich naturally flows from the breach 
of covenant {q). 


Part XII.— Determination of Term. 

Skct. 1. — Forfeiture, 

Sub-Sect. of Jte-eniry, 

1036. A lease may contain an express proviso for re-entry (r) 
by the lessor on specified events, such as non-payment of rent, 
non-performance or non-observance by the lessee of the covenants 
of the lease, the bankruptcy of the lessee («), or the levy of execution 
on his goods (()• Suck proviso leaves it optional with the lessor 
whether ho will exercise his right of determining the lease, upon 
a cause of forfeiture arising, and the effect is the same when the 
proviso contuifiH a declaration that in the events specified the term 
sliall cease. This does not by itself enable the lessee to treat the 
term as at an end ; the lease is not void but voidable (a), and only 
the le8.sor can avoid it (h). Hence, notwithstanding the cause of 

(;>) Willhmt v. Iturrril (1S4.5\ 1 0. It. 402; Jlolph v. Crouch (1807), L. R. It 
Kxch. 44 ; seo Sutton v. liaiHie (18UI). 05 L. T. 628. If the lessee takes a sub- 
HtitutiHl lease fnim the lawful owner, the difforenoe in value between the invalid 
lesse and the substituted lease wilt be the measure of damages {Lock v. AVrrr 
(1806), L. U. I 0. P. 441, £x. Ch.); and these may bo only nominal (see Jouei 
V. Hmvkint (1880), 3 T. L. U. 69). 

(</) firt*9vrfior JloUl (?«. V. HamiUon, [1894] 2 Q. B. 830, C. A. The damn"*** 
hero wore piven f<»r the tort caused by nuisaiuM*, the express covenant for 
eiijoyniont not opplyiiig ; but the same measure seems U> apply to brea4‘h of 
oovenant. 

(r) A«* to when such a provHo oan Ijs instTttd in a lease made in pursuance 
of an agretunent ft»r a louse to certain “ usual covenants and pn»vision.«»,” s<*e 
p. 388, itutf. Conduct on the |airt of the lessee of which the lessor, for political 
or other n^oson^, disapproves gives no right of re-entry [Yeiloly v. Morley 
f 1910). 27 T. 1«. It 2U). VoT form of proviso for re-entry, see Encyclopnidia of 
Forms and Precedents, Vol. Vll., p. 199. 

(s) A proviso for re-entry on bankruptcy refers to the bankruptcy of the 

person in whom the term is vested for the time being (.SmtfA v, Oronotp, [1891] 
2 Q, 1 ). 31M ; sm) irtf/taMis v. iiwU (1868), I*. R. 3 (1. 11 739, 749 ; Jitir»ey Kituh 
ltd, V. SttifffTt [I89f*] 2 Q. It 79, CX A.) ; and os to the bankruptcy of a sole sur- 
viving devisee in trust, see Iht d. Bridyman v. iMxvid (1834), 1 Cr. M. & It 406 ; 
8. C. tw6 mcm, ikn d. WiUmmi v. /Mews (1834), 6 C. A P. 614. As to m*Mdvency, 
see KUkenmy Oqm Cb. v. (18781. 2 u R, Ir. 192; and see title Rank- 

aurrcT ahu l9rsot.vc.vcy, Vol. 11., pp. 92, 149. 

(I) /Aiffss V. Ayfes (183tt), 7 Bing. 164; os to extent by the Crown, see A. 
V. T<qqnHg{im\ M'Cle. A Yo. 644, P. C. 

(а) /fowesrv. Oolky (1841), 1 Uore, 109; eae Davfnpt/fir. if. (1877), 3 App 
Cos. 116, 128, P.C. 

(б) The leMoe who hM been guilty of i wrongful not ceanoi aviil hineoli of 
IM wrongful act to inii4 that iM leoio bos therobj booouio void (/i«* 4 



Part XII.— Determination or Term. 


581 


forfeiture^ the tenancy continues until the lessor docs some act 
which shows his intention to determine it (c). Further, although tlie 
proviso declares that on re-entry the lessor shall have the premises 
again as if the deed had never been made, the lessor can sue for 
rent accrued due, or for breach of covenant committed, before the 
forfeiture (d). 

1037. The forfeiture of the lease destroys also the rights of 
underlessees (e) ; and a breach of covenant as to part of the 
premises, if followed by forfeiture, will destroy an underlease of 
another part (/). 

1038. The lease will be determinable without an express proviso 
for re-entry, if the event specified in a condition, subject to which 
the term was created, happens (f/). Such condition may bo 
express or implied. The words ‘‘provided always'* or “upon 
condition ” are suitable for introducing an express condition, 
but no precise form of words is necessary; it is suliicient if 
the words used W’ere intended to have the elTcct of creating a 
condition ; and a clause may 0}>erate as a condition, although it 
includes also words of covenant (JO* 

But if the clause constitutes only an agreement on the part of the 
lessee to do or not to do a specific act, the lessor cannot re-enter for 


lirmn V. Bapch (1821), 4 R & AM. 401, 400; AViV/v. htmm (INI 0. 1. < hjt; 
247 ; litde v, Farr (1817), 6 M. & S. 121 ; Amuhf v. M oiHifmrd (182i ). h- ^ * 
519; Ihkin v. Coiie (1827). 2 Ku8«, 170; /hje d. Aa«A v. Ftrrh (1806), 1 M. A U . 
402 ; Jvna V. i^arter (1840), 15 M. & W. 718, 725 ; ToJman v. rorthury : 1H< I). 
L. R. 6 a R. 24 . 1 . 250; /.’« Tkkle, Kx jatrit Lmthrr Cu, (1880), j* Alorr. 

126) ; but fonnerlv the proviso avoiding the le«se wan constriu'd nU'ninv 
(FennanVi Case (laim), 0 Co. Hep. 04a. 04 b). It vuti only ».|»prute ilunii^ Iho 
term, and cau not bo uscmI uftor the tc'nn to doprivo the of a ihtiin to 

dmblemontft (Jo/tne v. IVhiifvif (1770), 0 Wiln. 127, 140). 

(r) JioiHTts V. Jjavey (I8;W), 4 Jh & Ad. f9i4. 071. Ah to of H 

Crown leiise under a colonial statutes see JfannjMtt v. H. (l8<<)» ^ App. 

115 P C 

(.)) JltirUhornt V. Watxm (1838), 4 (s- C.) 178; .uJ couipare Wore ». 

[I903j 1 K. IJ. 050. . ^ .>• t a 

(e) Great IVttftm Jlail. v. (187<»), 2 Ch. I>. 

(/) Darlmjtoii V. JJamiftm (1854), Kay, 550; CrtmrU v. MwMaoji .188. o6 
L T 81 1 

■(y) S>loe'r.«ma» v. lio,,U (17hK), 3 IJi.lK, I’wl. Hep. «U. 79 : f 

T. /We n78»;, Verii. & fn-r. 402. 411. Kx. fh.; 1/-* <1. y. < lo'l-y 

.WWi-rr ». Wall (18285. » IS. * <’• ••»»«. f ’'ll; 

‘•.lipuWe.1 and c.i.ditione<l " that tl..* !«»«<« l;'". 

otherwixe than to hi. wife or cliiliireii. Tins wax » condilioii (or to 
which the Iceeor WM WitilM to maii.tam fjwtmoi.t : aoe ta,. J-iU. , 
Pmtbroke Ih’arfi y HtrUeu (1593), (.'ro. Klix. ;»»1: llarrmittm V. Wwe (loW>^ 
(.•lo. Klin. 48«. But a diatiiictiou waa fomicily ii»^o *'“‘*7'‘«rih'!.r«’''* * 
breach of which a panalty i* attached and ‘■"'*‘•”'"”1! * „,4 

penaltv. Th« former «» auffioientlr |ir..tectod hv “ilfor^We 

'.v.'rroo ’7 :t x' 

Yeais * (T 2). ^^5;/ CVfiupafe title I»fcan8 ASfU 'MliER iHail.t .VK.siJt, \ < i A., 
p. 478. 
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a breach ol it except under an express proviso for re-entry (i). A 
lease containing a proviso for re-entry need not be by deed (j), 

1039 . There is implied in every lease a condition that the lessee 
shall not do anything that may prejudice the title of the lessor ; and 
that if this is done the lessor may re-enter for breach of this implied 
condition (/c). Thus it is a cause of forfeiture if the lessee denies 
the title of the lessor by alleging in writing— -or, in the case of a 
tenancy from year to year, either in writing or verbally (1) — that the 
title to the land is in himself or another (m) ; or if he assists a 
stranger to sot up an adverse title, as where he acknowledges the 
freehold title to ho in him («), or delivers the premises to him in 
order to enable him to set up a title (o). In the case of a tenancy 
from year to year, the effect of such denial of title is that the 
Umancy may be forthwith determined by the landlord without 
notice to quit (;»)• Hut it is not sulhcient that the lessee pays rent 
to a stranger (c/), or does not at once acknowledge the title of the 
hiiullord, or refuses to give up possession at a time when the landlord 
has no right to claim it (r). 

1040 . The ordinary rules of construction apply to conditions and 
covenants the broach of which may lead to a forfeiture («), and the 
intention of the parties has to be found from the language they 


(i) JJofd, fFi/lsoH V. Vhillipt (1824), 2 Bing. 13 (agreement to give up part 
of the promieee on li»fi8or’H requiaitiou) ; i^haw v. Coffin (1803) 14 C. B. IN. R.) 
372 (ngnHjment not to underlet without consent); see Crawlty v. Prict (1S75), 
h, U. 10 Q. B. 302. 

if) See Ilaifw; ▼. Cumming$ (1864), 16 C. B. (N. 8.) 421. 

(if) Brtc, Abr., ** Lcaeee and Terms for Year* ** (T, 2), 884. On a eiinilar 
principle, ooncoulinent by a lessee for lives of the deuth of a cestui qne rte i'* u 
lorfcitureof a right of renewal (see Pmired v. Criffith (1744), 1 Bro. Pari. Cos. 
314). 

(/) Doe d. v. Wells (1839), 10 Ad. &. EL 427. It is a question of fact 
whether a particular expression amounts to a disclaimer of the landlord's title ; 
eoe Dt'f d, Deunrit v. Long (1841), 9 0. A P. 773, 

(f») Doe d, WHliam* and Jeffery v. Cotqrr (1840), 1 Man. & O. 135, 139; see 
Ihe d. HViiiMfod v. (1833), 2 Nev. « M. (K. B.) 673 ; Doe d. Phdli}*e v. 

Aof/ttij/i (1847), 4 C. B. 188, 200 (disclaimer pn>ved) ; Doe d. Ijtune v. Cawdor 
(1834), 1 Or. M, k H. 398; //«nf v. AUgood (1861), 10 C. B. (n. s.) 253; Jmt* v. 

(1861), 10 0. B. (n. s.) 788 (disclaimer not proved) ; see also cases cited in 
note { p), if/ra, Similujly where, in prt>cccsdiugs oetweeii himwlf and the lessor, 
the lessee, either as plaintiff or defendant, seta up an adverse title in himself, 
a cause of forfeiture arises (Bac. Abr., Leases and Terms for Years" (T. 2). 
884). 

(a) Bao« Ain-., " liceses and Terms for Years" (T. 2) 884. 

(o) Dim d. Ellerhr^Kk v. Flynn (1834). 1 Or. M. A R. 137 ; see AdUand v. LyiUy 
(1839), 9 Ad. A KI. 879, 884. 

(e) Throgmorton v. irAeZ/sti/e (1769), Buller, Law of Nid Prius, 7th ed., 96; 

Doe d. v. Paegualt (1794). Peake, 196 [2591; Doe d. JeffirUe v. 

WkUtiek (1820), Oow. 195; Doe d. Ch/tvrf v. Frowd (1828), 4 Bing. 557 ; Dim 
d. Omthb T. Qiihb (1830), 10 B. A 0. 816 ; d. Antes v. Evans (1841), 9 M. 
A W. 46; Doe d. l^udsfUr, Uower (1851), 17 Q. E 589, 592 ; Vivian v. Moat 
(1861), 16 Oh. D. 730. Similarly, denial of the landlord's title determines a 
laoinoT at will (i>w d. IVics v. /Viet (1832), 9 I^g. 356, 356), 

(•} Dm d. DiUon v. />brl»r (1820), (^w, 180. 
vj Dm d. Oray v. Btaassa (1836), t IL A W. 695, 70S. 

(f) See Oq/I T. lumley (1658), 6 U. L. Pm. 672, 693. 
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have as6d(t). Conditions of this nature are entitled neither to ^ect. i. 
favour nor disfavour, but a fair construction is to be put upon them Forfeiture, 
according to the apparent intent of the contracting parties (a), — 

Thus in the case of a covenant with a proviso for re entry, the 
court has to ascertain the meaning of the covenant witliout regard 
to the forfeiture, and then see, upon that ascertained meaning, 
whether a forfeiture has been incurred (h). But, subject to this 
principle, the court leans towards a literal (c) or strict ((/) con- 
struction of a clause of forfeiture; and, since the danse destroys or 
defeats the estate, it is subject to the subsidiary rule of construction 
that it is to be taken most strongly against the person at whose 
instance it is introduced, that is, the lessor (e). ] fence, before the 
forfeiture is established, it must be clearly shown, in the case of a 
condition, that the event specilied in the condition has happefied, 
and, in the case of a proviso for re-entry on breach of covenant, 
that the proviso extends to the covenant (/'), and that there lias 
been a breach thereof (g). A condition against assignment is not 

(f) Soe title Deeds and Other Instudments, Veil. X., pp. et setj. 

(a) (fotuHtlle d. Lurautre v. Savifle (1812), 16 Kust. 87, per lionl Ki.LKNb(»KODOH, 

C.J., at p. Di>€ d. Dacia v. KU^m (182S), Mood. & M. 18W; Dor d. MusUm ?. 

Gladwin (1S45), G Q. B. Pja, 961. 

{h) Bruhl Ct>rporafum v. U'eatrott (1879), 12 Ch. D. 461, 46.'5, 0. A. 

(fj Doe d. Spent er y. (Joiltrin (1815), 4 M. & S. 265, 269 jmwiso for re-entry 
for bitsuch of covenants “horoinaftor containe<i”; no forfeiture for breach of 
covenant occurring Ijofore th« proviso, though there were no covenants after) ; 
ece liiea d. Poirtll v. Kin^ ami Morria (1800), For. 19 (proviso for re-ontry if no 
fluHicient distress is found ; every part of tbo prenuHon inuat l>e aearched): Doe 
1. Ahtly (Sir 11'.) v. Sferens (l.sa2), 3 B. & Ad. 299 (piviviso for re-entry if tho 
lesH**e did «n ‘'act” contrary (<> ibo covi'imnts d;d n<>t Hpl>ly an omiHsion to 
repair); Doe d. Lloyd v. luykhn (1846), 15 M. & W. 465 (proviso for r»’-entry if 
leas^^e duly found bankrupt did not applv where there was aii ernrr in the 
pro(‘c?«H). If the condrlijjn is grammatically unintel legible the court will not 
find a inenning for it (/Ayr d. Wyndham v. Core//* (1811), 2(4. B. 317). Whore 
the btejich is by ru t of law a forfeiture is notinfurrod,M*e /Ay# d, (frantletf (Lord) 
w. liuthtr (IslO', () (4. B. 115, n. (bj; Doe d. Any eaeo (.lAiryo-zf) v. limjrUy 
\Chnrrhwardnt») (1844), 6 Q, 11. 107 ; and an ro-entry omler a statutory 
power, Kco Doe d. liy mater v. Itrandliny (1828), 7 B. iV ( 613. 

(d) Doe d. IJoyd v. Dowd I (I826j, 5 B. & C. 308, 313; wo Morthcote v, Duke 
(1765), Ainb. 511. 

(«) D*‘e d. Altdy (Sir 11’.) v. Stevene, tuprft^ at p. 303. And tbo lewwyr may 
disqualify himsfdf bi eiifoice a forfeiture, whore, for insturirw, rift^r tbo eauHo of 
forfeiture, he advises a purchuMir to piirchaao Iho loose {/a^ d. .SVyre v. Lykioa 
(1824), 1 C. & r. 154). 

(/) V* Lurnley (lH.7s), 6 II. L. ( as. 672, 693. Whfsra the ]yroviHO in ff*r 
re-entry on broach of covenants or atipnlatioris, it applirjn Uf a prf)VJsion 
aagignmeiit though not in the fonn of a covenant [Itroffl.e* v. DryadaU (1877), 3 
C. K D. 52), 

t;) H'e#< V. Dohb (1870), L. B. 5 (4. B. 460, Kv. ( h, ; I!ri>tol Corporation x. 

(1879), 12 Ch. iJ. 461. 467. (J. A. It is for the pbiintifT to prove the 
furfeituro ; thus, on an alleged breai'h of a roven.'iiit to insure, the plaintiff must 
pr«>ve the non-insurance; it i* not sufficient that the liJ#H«*e faiU to pr<j*dui;e the 
policr, unless he is expresslv bound Vt do m by the oove»»aiJt I Dor <1. Brvly^r v. 

WltiUhead (1838), 8 Ad. & El. 571 ; see Doe d. ChandUM v. llohon (1826), 2 
C. ft P. 245 ; Chaplin ▼, Beid (1858). 1 F. ft F. 315). The plaintiff cannot have 
discovery to prove a forfeiture (Mexhorowfh (Earl) v. WhUwood Crlan Itidrui 
Coandl, ri8»n 2 a B. ni, C. A.); compare Cxl>r.dg$ {Lord) *. (1T47), 

1 Vea. 8-n. 5«. Aa to forfeiture tor act* dune by the penai«non of^ the Imm* 
and without the consent of the lessor, wo T*d*man r. rorib»ry (1870), Ia Be 5 
a B. 28«, Ex. Ch. ; To'm‘m I'nrtluni .M«72). L. B. 7 Q. I!. ‘-lU. hx. Ch. 
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broken by the creation of an equitable charge (A), or by an assign* 
ment which is in fact void (t). But where there is a proviso for 
re-entry on the ** liquidation " of a company, being the lessee, this 
word, in the absence of express restriction, includes voluntary 
liquidation, though only for the purpose of reconstruction (k), 

1041. Inasmuch as some of the lessee’s covenants — such as the 
covenant to repair— are positive, and others— such as the covenant 
not to assign— are negative, it is usual to make the proviso for 
re-entry take effect on the non-performance or non-observance ** 
of the lessee’s covenants ; but while these words are appropriate to 
the [)ositive and negative covenants respectively, yet words referring 
to “ non-performance ** only are sufficient (0. 

1042. At common law a right of re-entry can only be reserved in 
favour of the person in whom the legal estate is vested, either 
actually or by estoppel (m) ; and it can only bo taken advantage 
of by such |)erBon and his heirs («), or, in the case of leaseholds, 
his personal representatives (o). Where the lease is granted by 
a limited owner under a power, the word ** heir ” includes the 

(h) VnfWMer t. <\ilhy (ISIU. 1 Har<», 13S; ami spe p. jmt 

(i) cl. Lloyd V. Pmrll (1S26), a 11. & C, ^OS, Denri d. Ihhwm v, 

Mman (I TIN), 6 Term Rop. (HI. 

(k) ILfToey E$ialt, Lid, v. 2 Q. B. 7S. C. A. ; />//«* ▼. Etrart, 

[19021 A. 0. 187. In a a»mpulsory liquidation the right of ro-eutry accniPH on 
the making of the winding-np order {Ofveral Share and Trwt Vo. ▼. Wettey 
itnek and Pottery Co, (1882), 20 Cb. D. 200, C. A.) ; and soo title Comfaniss 
Vcd. V.. p. A37. 

(/) JJarman v, Ainelie^ 1 A., ;»pr M.R., at p. "OR: 

**ln a pi-oviMO for ro-oiitry for iioii-perfoi iiiance of cuvenuntit, it aeoinR to me 
that tbo word * |>erfiJiiii* ih ur«h 1 aa inounitig the fultilment of the obligation ot 
duty undertaken, and not aa referring to the thing to l>e done or left undone in 
|iurenaiu*« of the I'oveiiaut*' Previously to tbia dociHum it woa conaidered that 
whoro there was a reforemo to non-perforiiiaiiee oulv uf covenants, the proviso 
for re-«ntr>* would not apply to hrearU of a negative covonaiit ; eee //t/de v. 

^1877), 8 Kx. I). 72, 82, C. A. ; Etrtns v. Parts (18781. 10 C’h. Jh 747, 
7tU : though a reference also to iion-olwervance extended the proviso to such 
covenants; see Cro/'t v. LntnUu (185H), (i 11. L, t’us. G72 ; Evans v. Davis^ 
supra; Timnisv, ihker (I88^t), 49 L. T. 1(H> (“perform and keep'’); and the 
Word “performance'' will atill be restricted to positive covenants whore theie 
IS a tonditiou attached to the proviso for re-entry which indientee that this ia 
the iiiteution ; where, for insUiice, the proviso is to take effeU uu default by 
the lessee in the iMM t'onimuce of his covenants aft«»r a sfiecihed length of notii'e 
from the lessor {hoe d. Palk y, Afarc^idfi (ISdl), 1 15. iV Ad. 710 ; see Harman y, 
Atnslte, su^mt), 

{m) Thus a right of entry could not be reserved in favour of a restni fpte trust^ 
whiMie title as such aptiear^ by the lease (Hued. Jianiey y. Adams (1832). 2 C'r. 
A J. 2;i2 ; Jka d. ifmkrr v. Cvliismith (1832), 2 Or. A J. 674 ; Saunders v. Afcrn/. 
tradher (1860), 3 H. A W>2 ; nee Hoe d, Earber v. Ltiwrenre (181 1), 4 Taunt. 23). 
But if toe lease does not «how that tlie lessor’s title in equitable, bis want of 
the actual legal estate is iinmatf^rial. since, as against the lessee, he has a legal 
eetate by esttmuel [Ihs d. Parker v. fuddsmitb^ supta: see Cuthberison v. Jr tuny 
1 186n\ 6 11. A N. 133, Kx. l1i.) ; and as to estate by estoppel, see title KsrorrEt, 
Yid. XIJI.. pp. 402 H seq,; and see pp. 436, 437, on/«. 

(a) liitleton’s Tenures, s. 347, But where the condition it^^lf defeimiuefi 
the lease, the gmnUe of the reveifiun could take advantage of it (t'e. I.itt 
214 b;. 

H Co. Uii 214 h. 
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femaintlerni.'ui (/>). Tail hy Htatiitel^), tli(3 Ijenofit of a i>roviso 
for re-entry passcjB to tlie p;ranieo of the reversion, thou*;!! iio 
cannot take advantaf^e of a forfeiture incurred before the iissiRu- 
ment (r), nor can he forfeit for non-payment of rent unless ho has 
given notice of the assignment to the lessee («); and, as regards 
leases made after 31st December, 1881, it is provided generally that 
conditions of re-entry arc annexed to the reversionary estate in the 
land expectant on the term, and further, that tlioy are capable of 
being taken advantage of by the person for the time being entitled, 
subject to the term, to the income of the land leased (/). Hence, 
where a beneficiary is in the position of landlord under a lease, the 
fact that his title is equitable does not prevent Ins exercising a right 
of re-entry (o). Hut to support a condition of re-entry it is not 
essential that there should he a reversion. A lessee who suh-icls for 
the whole residue of his term can reserve a right of re-entry on 
breach of covenant notwithstanding tliat the sub-lease operates ns an 
as.signment (b). 

1043- The terms of the proviso require that, if the lessor elects to 
determine the lease for a forfeiture, he shall do so by re entry (< ) ; 
and in the case of forfeiture for non-payment of rent ho must hrst 
make formal demand of payment (</), unless this requirement is 


( ft) Orfenawftt/ v. I/art (18M), 14 C. Ih ‘‘MO, a6(>. 

(v) Stat. 322 Hen. 8. c. ill ; boo p. OSO. jwsf. 

(r) SUt. aTOo) 4 & d Ann. c. 3, b. 0 ; Bt‘e CW/z-a v. J nnnrtr, [1900] 2 (I K 009, 
C. A. Thu« neither the leaw^r nor the gmntw of tlie n*v»*r^ioi) cun take ad vantage 
of a forfeiture incurre<l before the giuut (/Vnn d. MniUtnvtt and Lewin v. .Swarf 
(1810), 12 Kast, 444). Rights of entry are aHHignable under tl»e 1 wiKJrjy 
Act 1815 (8 & 9 Viet. c. KMi), «. 6; but it hiw l>cen hold lliat Iho statuU* only 
ipniiofl where on owner huB u right of entry to rerovnp his lost y)o»m*»hion--ihat 
is, whz-re he has beon diBBoiaed ; not whore his right i» to re-enter for conditioii 
broken (llimt v. JJuhop{\m), 8 Kxch. 075; Hunt v. :mmant (18o4), » 

035 ; sei Jenkinn v. Jones (1882), 9 H K V. 128, 131. C. A.) ; compare t hulhs. 
Law of Real l’ro|HTly, 3rd od., 77, n, 

(s) 8tttt. (1700) 4 & 5 Ann. c. 3, s. 10; s<*e p. 595, ante, 

(n Oouvevaiicnig and laiw of Troj^rty Act, 1881 \I4 A 4.» \ jrt. c. 41). n. 10. 
(a) /C //., where u lease has Wen granted by nn ♦•qinfublM ti uuni for life under 
the BUrtiitorv IKiwer, the ronminderman, on his fulhng into 

can exeivi.No' the right of re-entry. Jbit when* iho i . version is iii u moil 
gagee it w-ems that the mortgagor, although in Vu 

foi feilnre (so.. M„oens v. AV A«r./, f lllOtJ] 1 Th. 34 ; h,m. tdlo MomoAOK, n 
A/uA/eies v (V/.rr, ! lOtiO] 2 (4. R. 535. A.. wIm-m* the lease was M^ro the 

iBt January. 1882. It was held that, so long as the morlgugf*©, *«» **«« 
had not taken steps to forfeit the lease, the iimrt^nign>p w^ not entithNl to 
possession under the Judicature Act, 1x73 (3« Dh 

^ (h) Ihte d. Freeman v. Jiateman (IHlH), 2 U, & Aid. 188. 

(c) \M»eit) the preinisos are in the |iosses»>on <A an iiriderlessee, * ^ 
of the nremisoN to him by the lessor is a sufllcicnl re entry 

/ ikih/4 C B. (n. ».) 537} ; but it has lox ii held to W otber- 

wiw when he relets to a stranger to whose entry the undet U«soe objeda ( Varker 

1), 2 C. * F. 245 ; IHH v. AsmpsAaA (IMfO. 

.■■ss.'i to 

tffi •' » iiTJi s/Jxsitfto.r to to to toStoj^* 

Jwl: SUM. 73; r«W«i *■ {>««). Cw. »«*. *» 


'Wiw — O*- 

T. JoneSf [1910] 2 K B. 32), , 

(./) Ifve d. CMvdhu V. Unbitm (18J6;, j 
7 C:. B 975 ; Jacks on k Co. w, Sarthamj^ 
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dispensed with by suitable words in the proviso (e), or by statute. 
Usually the formal demand is expressly dispensed with by inserting 
the words ** whether formally demanded or not " (/), ana it is dis- 
pensed with by statute in cases where half-a-year*s rent is in 
arrear and no sufficient distress can be found upon the premises (a). 
But actual entry is not necessary in order to take advantage of the 
forfeiture. When the cause of forfeiture is complete, the lessor can 
bring an action to recover possession, and the bringing of the action 
is equiviileut to actual entry (/^). Provided that the lessor definitely 
claims possession (i), the issue of the writ operates as a final election 
to determine the term, whether judgment is obtained or not (k). 

Dm (i. W'hrrldtm v. Paul (1820), 3 C. & P. 013): &a(l miiHt be made before 
tiiiOHK on the laat day of payment, and continued till Hiinset (Po. Litt. 202 a; 

a/id (hiivtri Cane 013) ^ 4 lioun. 170; Doe d. Wheildon v. Panlt aujrrai 
ArxA'H V. Phtllipt (IS(iO), 5 H. & N. 1S3; and ace 1 AVina. Stiiind. (ed. 1871). 
4IW ; Dor d. Darkr v. ItmiMth (IHIU), 8 U. H. 07IJ). The condition is saved 
by tfMider 4)f ilto ront to him who is to rercivo it on any part of the land at 
any lime of the hi'-t day of puymont (Co. Litt. 202 a). 

(f) Ihtr tl. Harris v. Mtmtrrn (lh24), 2 IC & (\ 400. 

{/) It s«>oiiiH tlmt the word.H ** h»in;7 demandotr’ are Piiffiriont, but the full 
period of prare must l>e allowed to elapse Udore doinund [l^htllipn v. iirvlye 
(1873), i.. H. S C. P. 48), and the amount dftiiaudod must he curioct [Jackson 
rf" CiK V. Nortoanififon Tutmomjn Cv. (IhstJ), Ub L. T. lU). “lleinp law- 

fully demnmUMl** \uim lu ld lud to disjx'nso with formal doirumd in Dm 3, hchdr^ 
field V. AlrxanilfT (1814), 2 M. iS: S. b'lb, tlmu^di in that rase demand wair 
dispensod with by the statute: but laud r.i.i.UNiiouorutt, C.J., dissented, and 
in Manser v. />ir (lHj7), 8 Jle 0, W. A: U. 703, C. A., these witnls wore trottt(*d 
aM aulHeient. Am b) a |M}Wer of dlstresM u^win a minin;^^ rent being ** legall} 
demanded," ho© Thorn v, //iirf, [I8M>] W. N. 00. 

(v) Common laiw Pna-odure Act, lb.')2 do & 10 Viet e. 70), a. 210 (re* 
•imeting the Umdlord and Tenant Act, 173t) {4 Qeo. 2, c. 2S). g, 2). The 
statute diMpeiiaoe with l>oth fonnai demand and re-entry, and eriiibleg the lessor 
to sue for recovery of the premisoH. It must be provKl that hull’ u vf'ur’s rent 
was due before the writ was served, that there was no sutlicient di-HtnisM [Dm 
d. Fiwster V. llaw<//rtM (1797), 7 Tenn Pop. 117), and that the lessor had power 
to re-enter d. /larAr V. iiowtfffr A (l.S40\ 8 (1. P. 97.‘P.. Formerly, if judg- 
ment was entered btr non-appearance, these inutters were jmwed by afiidavit 
[Cross V. Jordan (lHd2), 8 Kach. 149); but now the atliduvit is scMom if ever 
used, since tljo plaintiff procoo^ls uimer lb .S, C>ixi. 13, r. 8. A disti-ess which 
reduces the arrears Indow half a year's rent takes the case nut of the statute 
(ColcfirortA v. t^pokss (1860, 10 C/ll. (n. s.) 103\ The goods must he so visihlv 
on the premises as to be aistrainable by a broker u*«ing due diligence {Doe <! 
Uawrson v. Franks (1847), 2 tar. d Ivir. 678); but it is not necessary that 
the goods should he actually distrained (see Jiickeft v. (inra, [1910] 1 K. B. 253, 
on the County Oourta Act, I8S8 (.'>1 d 62 Viet. c. 43). s. 139). If the premises 
are locki>d up, no distress can be found and the statute is satisffed [iiammmtd 
V. Mather (1862), 3 F. ft F. 151 ; see Ihe d. Chimtendale v. Dyson (1827), Mood, 
ft M* 77 ; Doe d. Cor v. Hm (1847), 5 Dow. ft L. 272). The statute does n<»t 
prevent the parties from disj^nsing with fonnai demand by the lease (Good- 
riyht d. Hare v. CaUar (1789), 2 Doug. (K. B.) 477, 486). 

(A) Under the old practice in ejectment the defendant admitted the leasor's 
entry, and no artaal entry was neoeeisary {Ooodriyht d. Hare v, Cofor (1780), 2 
Doug. (K. B.) 477 ; Dos d. Phillips v. RolUnys (1827). 4 C. B. 188, 197) ; and the 
alteration in prooednre baa not affected the right of the lessor, so that he can still 
bring hit action without previous entry [Grimwood v. Moss (1872), L. B. 7 C. P. 
360, 364 : W«rs ?. IkM (1894), 10 T. L. B. 446 ; see i2r Morrish, £x parU HaH 
Dyks {Sir IF.) (IW), 22 Ch. D. 410, 0. A. 

(•) Mtiors ?. rUfloofi Mm^ Co., Lid., [1908] t Ch, 575, where an moonais- 
lent claim was added ; see ibid., at p. 589, as to the procetidings on appeal. 

(ft) Jams V, Oirifr (1846), U M. ft W. 718; SmjsatU v. Aosft, ft Cb,, 
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1044. It is at the option of the lessor whether he will take advan- 
tage of a forfeiture or not (/), and if he elects not to do so the for- 
feiture is waived. Such election may be cither express or implied, 
and it is implied when the lessor, after the cause of forfeiture has 
come to his knowledge (m), does any act whereby he recognises the 
relation of landlord and tenant as still continuing (;0* The onus of 
proof that the lessor knew of the cause of forfeiture is on the 
lessee (o). By such act of recognition he is precluded from saying 
that be did not do the act with the intention of waiving the for- 
feiture (p). But a lessor does not waive the forfeiture by merely 
standing by and seeing it incurred, where, for instance, the lessee 
makes alterations in breach of covenant and the lessor does not 
interfere : there must be some positive act of waiver (q). 

1045. A subsisting tenancy is recognised, and, provided that the 
lessor has notice of the cause of forfeiture, the forfeiture is waived, 
by his bringing an action for (r), or by the mere receipt of, rent which 
Itas accrued due since the cause of forfeiture («), whether the 

[1903] 2 K. B. 304, C. A. ; aeo Kilkenny Qas Co. v. Somerville (1878), 2 L. It, Ir. 
192. 

(/) Seo p. 530, ante. 

(m) Waiver iiiii)lio8 knowledge ; hog l*ffinant*i Ouse (1500), 3 Co. Il4*p. 04 a; 
Harvey v. Oswalil (loOT), Cro. Eiiz. 503, 572; Aoed. Ortystm v. Unirhon (1788), 
2 Term Rep. 425. 

(n) Ward v. Day (1804), 5 B. & S. 359, 302. Kx. Ch. ; He (hrrud^ Kxparie 

Newtit (1881), 16 Oh. 11 522, 533. C. A. ; hog Onse (1582), Oro. Eliz. 3. 

1 o) Atuithetes V. .Sma//iOfW, [1910] 1 ('h. 777. 
p) TUeman v. Vortbury (l^71), L. U. 6Q. B. 245, 248. 
j) 7ioed. Sheppard v. /iUen (1810), 3 Taunt. 78, 81 ; Verry v. (1858), 
). B. (.V. 8.) 7G9 ; compare (Jriffin v. T^mkina (1880), *12 L. T. 359, 362. But 
it will bo a waiver if the le-ssor enconn'i^GH the Jo.h«oo to hjhmmI iii(»ney [North 
Stafford nitre. Stnl etc. Co. v. Camoya (ISO.'j), 11 Jur. (n. 8.) 555, A ; wee Ilime 
V. (181 1), 1 Ball & B, 551) ; and a.'itoartpuc.scoiu.e, iwo Whitehecui v. limueU 
;lS6i;, 9 W. 11. 626. 

(r) hoed, Crompton v. Minnhall (1760), Bullor, I^aw of Nis ^^riufl, 7th ed., 
96; Dendy v. Niclwll (1858), 4 C. B. (.v. fi.) 376; Pndon v. Itaruett, [1898] 1 
Q, B, 276, 0. A. The lesaor, if he takf'< ndvantnfjo of tijo foxf- iturc, will recover 
the equivalent of tho rent aa zneano plofjt^. The takin;; of other prorowlmpi 
which imply the continuance of tho tciiancy will alfH> oprato us a waiver of the 
forfeiture ; Vellatt v, Booaty (1862), 31 B. J. (c. P.) 281 ; Nvaua v. Davit (1878), 
10 Ch. 1), 747. 

(a) PennnnVt Cajw (1596), 3 Co. Rep. 64 a, 04 b. not© (B) ; Whitrhrut v. Ka (1616). 
Oro. Jac. 398; Ooixiriyhia. Walter /yaf»Kfa^l778), 2Cowp, 80.3 ; Am^tyv, Hood- 
^wini (^1827), 6 B. & C. 519; Doed. Crtjith t. Dritrhard (1833). 5 B. & Ad. 
765 ; JJoe d. Oateh^mae v. lleea ( 1 838), 4 BiiiK' (n. C.) 384 ; PeilaU v. ItooMy, auf*ra ; 
M>Ua T. 7V/>4«{1867), 17 h, T. 432; C/i/iW v. JinUy (1869), 4 1. K. 0. U 
218; especiallv if the lessor has uIho rtfquired repairs to be done [Crijffin 
V. Tomkdna (1880), 42 L. T. 359). Payment into the l©M#»or*s Unking ammnt, 
if uatial, may operate aa a waiyer, although tho IcHiH>r hae in«truct«d the 
iiank not to receive it (Piertm v. Harvey (1885), 1 T. L. U. 430). It ia 
Hufheient if pavTnent is acccptwl from on iinfler-tenant(/V»fe v. Woruueid (1859), 
4 11. A N. 512) or other |)eriion in eatisfaction of the rent (Pe/lati v. Dooaey, 
supra), llie rule applies to a Crown lea.**© [Hruiffta v. iAmgman (1857), 24 Boav. 
27;. The forfeiture is not waived by acceptance of rent accrued duo before the 
cause of forfeiture [areata Com (1582), Cm Elia. 3 ; Prke v. HWood, ninra), 
unless at the same time the lessor recognioes the tniaiMy as fubsiitiiiff, where, 
for inetnnoe, he desenbes the lessee as such in the recsipl; ese CTremV Otuf, itfprn 
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forfeiture is for condition broken or under an express proviso for 
re-entry (t), by distraining for rent, whether accrued due before or 
after the cause of forfeiture (a), unless the object of the distress is 
such that the distress does not imply a recognition of the tenancy, as 
where it is levied for the purpose of escaping the requirement of 
formal demand of the rent (h)t and by agreeing to grant a new lease 
to commence from the regular determination of the existing lease (c). 
Probably also an absolute and unqualified demand of rent due after 
the cause of forfeiture, made by the lessor or his duly authorised 
agent, operates as a waiver (r/). But if the lessor has already 
sliown a final determination to take advantage of the forfeiture, 
for instance, by commencing an action to recover possession, no 
subsequent act, whether receipt of rent((r), or distress (/), or 
otherwise, will operate as a waiver. 

1046. Where the breach of covenant which gives the right of 
reentry is a continuing breach {g), there is a continually recurring 


VVhoro notice haabeen given to repair under a covenant requiring notice of a 
Hpoi'itiod length, there w no forfeiture till the expirution of the notice, and 
receipt, after nuch expiration, <»f rent which accrued duo before is no waiver 
(Cumin V. Jtotjera (1884), Cali. & Kl. 348): but thU nssunies that the breach of 
the gorieiul covenant to repair has been waived ; »oo p. 610, ante, 

(tj Marsh y. Curtetfs (IdUO), t?ro. Eiiz. 528. The waiver cannot be prevented 
bv the rent Unng accepted without prejudice to the forfeiture (/>aeea;*c»H v. It, 
(1877), 3 App. Ca«. 116, l\ C. ; eco Cru/t v. hmletj (1866), 6 E. A B. 048, 
(1860), 082. Kx, Ch. ; (1868), 6 II. L. Cua. 072, 744 ; Strowf v. *S7riiiy(r (1889), 61 
iu T. 470, 472). 

(rt) (hren's Case (1582), ('‘ro. Eliz. 3 ; Pennant's Cane (1600), 3 ('o. Itep. 01 a ; 
/lof d. Flou'tr V, Pe*k (1830), 1 B. & Ad. 428 ; lh,e d. Ifarpi v. Williams (l8.‘J6), 
7 C. & 1*. 322. Since, apjirt from statute, the lundhml can only distmin during 
the continuance of the tenancy, it makes no ditTertuice whether the urreun 
uecrued due Ix'fore or after the forfeituie. In onlinury cases of dotenninution 
of leiiaiiey, disti'ess can be made within six months after the deteriiiiiiation 
under the Ijandlord and Tenant Act, 170!» (8 Ann. c. IS); but this does not 
apply whore the tenancy is detenninotl for forfeiture (Crimu'wnl v. Mots (1872), 
1<. U. 7 C. P. 360, 306 ; Kirkland v. IlrianeoHrt (1890), 0 T. Ja. B. 441 ; compare 
Ward V. /Hiy (186-1), 6 B. & S. 360, Ex. Ch. ; and see tiUe Distress, Vol. X., 
p. 150. But the continuing in posMessiou of a distro.s.s levhnl liefoio the forfeiture 
IS n(»t a waiver (Ihte d. Tatflor v. Johnson (1810), 1 Stark. 4l 1). 

(/») 8eo Common Iaw Pnicedure Act, 1862 (16 16 Vicl. c. 70), s. 210; p. 636, 

ante ; Ureierr d. Onslow {Lmd) v. Eaton (1783),^ Doug. (k. S.) 230 ; 2'homas v. 
IMam, 11896] 2 a B. 4(H), C, A: 

(0 iXifd. U V. Curwvod (1836), 1 Uar. & W. 140; B ard v. Day, 
supra. 

(d) See Diie d. v, Itirch (1830), 1 M, & W. 402, 408; and com pore 
Tolnmtn v. Porthnnj (1872), I#. K. 7 U. B. 3J4, Ex. Ch. 

(e) d. Morecra/t v. .V<ur (1821), I C. & P. .'HO; H.*e TUeman v, Portbury, 
at p. 361. But rerwiipt of rent may bo ovidenc'Q of a new tenancy from 

vfiar (o vear on such of the lurnicr terms os are applicable (A'caai v. Wyatt (1880), 
43 L. T.' 176). 

( /*) Orimuwd v. Most, supra; see Kilkenny Gas Co, v. Somervitie (1878), 2 
L. ll. Ir. 192. 

(*/) Ky,t a covenant to repair (fiward r. Grryory (1806), L. R. 2 C. P. 163 ; 
Ponton V. Parueit, [1898] 1 Q, li 276, C. A. ; see Kryett d. Harris v. Jeffreys 
(1796), I Ksp. 393 ; and aoovonant to insure (Doe d. Flomr v. Po^k (1830), 1 
B. A Ad. 428 ; Dot d. Ms^on v. Gtadmn (1845), 6 Q. B. 963). In the case of a 
covenant against assigning or underletting or penqitting a third person to 
ttcoopy the premises, it is not a «'ontiuuing breach to allow an underlessee to 
remam in pjwisien (HWreed v. (1876}, L. |U C, p. 342} ; though 
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cause of forfeiture, and receipt of rent or the !ev}‘ing of distress 
is only a waiver of the forfeiture incurred up to the date when the 
rent was dne(/i), or the distress was levied (i), and the lessor is not 
precluded from taking advantage of the breach continuing since 
such date {k). 

1047. A waiver of the benefit of a covenant or condition in a 
lease onl^ extends to the particular breach of covenant or condition 
to which it relates, and is not a general waiver of tlie benefit of the 
covenant or condition unless an intention to that effect appears (/). 

SuB-SxcT. 3 . — Relief against Ft^r/eitiire, 

(i.) Under the Convet/ancing Acts, 18S1— 1892. 

1048. Before a right of re-entry or forfeiture (m) for breach of a 
covenant or condition in a lease can be enforced by action or other- 
wise (n), the lessor must, save in certain cases (o), servo on the lessee a 
notice specifying the particular breach comjdained of, and, if the 
breach is capable of remedy, requiring him to remedy it ; and in 
any case requiring him to make compensation in money for the 
breach. If the lessee fails within a reasonable time after service 


user of premisefl by the undcrle^Bce contrary to a covenant in the hoiul leafte 
may be a continuing breach of that covenant on tho part of tho loNMf'O (l.rurrie 
V. lees (1880), 14 Ch. D. 249. 202, 0. A. : aflinned (1881), 7 App. Ciw. 19, 30; 
(outrUt (irijfin v. Tomkins (1880), 42 1j. T. 359). 

(/i) Doe d. Ambler v. Woodbridge (1829), 9 11. & (\ 370; Poe d. Jta/:er v. thmrs 
(1850), 5Kxch. 498. 

(i) Jhe d, llemmiugs t. Jhtrnfterd (1832), 2 Cr. & J. 007. 

(k) Renton V, RarneUt (1898] 1 Q. B. 270. C. A. (where a throe months' notice 
to repair was served under the Conveyancing and I^iw of Proporty Act, 1881 
(44 & 45 Viet. c. 41), s. 14, on 22nd Septeinbor, 1896, and on 14th January, 1897, 
no repairs having been done, an action was brought claiming the rent due on 
25th Deceinlier, and possession. 2t was held, overruling Reran v. Rame(((l8U7)p 
13 T. L. E. 310, that the claim U> rent was not a waiver of the broach of tho 
covenant to repair oontiuuing after 25th ].)ecembor. But if the lessee does sofue 
repairs, and the lessor continues for several quarters to receive the rent wliilo 
negotiations as to a new lease are going on, ho will )>o hold to have wuivc<l tho 
breach notwithstanding that it is continuing [Oudlrmard v. Silvrrtlioriie (IttOb), 
99 Ij. T. 584). 

(/) Law of Property Amendment Act, 1800 (23 A 24 Viet. c. 38). s. 6. Tlio 
statute speaks of •* actual waiver," but this does not mean express waiver by 
formal written document (J/if/s V. As (187G), 46 L. J. (g. n.) 771). At 

common law a condition against assignment was not apjKiilionuble, and a 
waiver of a pailicular breach destroyed the condition alU.»gether (/>«Tn;»or*< Pnse 
(1603), 4 Co. Kcp. 119 b); but this did not apply to a condition against under- 
letting (Doe d. Oriffith v. Pritchard (183J1), 5 U. & Ad. 765, 781 ; see Poe d. 
Roeeawen v. Bliss (IHIZ), 4 Taunt. 735) ; ana appjirently the princijtle of Dumpor's 
fViis, sri/tro, does not apply to conditions which are ca|iableof continuing breach 
(i/aunsri/ V. //orf (I877l 1 Ia. B. Ir. 88, 95, C. A.). 

(to) As to the Jurisaiction in equitv to relieve against forfeiture, see title 
Equitt, VoI. XIIL, p. 153. Belief will be given where the landlord has dealt 
with the tenant so as to lead him to suppoM t^t the forfeiture would not be 

f /.Orel/, [1901} 3 

^ Astorsstimioing 

the actUm where the leesor has himself committeii a breach of covenant, see 
JPlMrwsi T. UoghUm (1829), 3 T. h J. 413. 

(o) See p. 542, ps#(. 
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Biot, 1. of the notice to remedy the breach, if cai)able of remedy, and 
Forfeiture, to make reasonable compensation in money to the satisfaction of 
the lessor, then the latter can either re-enter or commence an action 
to recover possession (p). 

What notice 1049. The notice must be so distinct as to direct the attention of 
lequiied. tenant to the particular things of which the landlord complains 

in order that the tenant may have an opportunity of remedying 
them before an action to enforce the forfeiture is commenced (q ) ; 
but it will not be bad because, in attempting to enumerate the 
specific breaches, it includes some breaches which have not been 
committed (r). It is not necessary that it should require payment 
of compensation in money («). The notice may state a time within 
which the breach is to be remedied ; but the lessor will not be able 
to enter at the end of the stated period unless the time is in fact 
reasonable (t). 

(p) C<mveyttncing anil Imw of rro]>orty Act, IKSl (44 & 46 Viet. c. 41), 
n. 14 (1), which does not df»s*trov the lowHor’s right of ni-ontry, but merely gives, 
the lomoe a loms jHmiUniim [Creswell v. Davidson (18S7), 66 L. T. 811). In 
the Couveyancing and J^aw of Property Act, 1S81 (44 & 46 Viet. c. 41), 8. 14, 
" louHQ " lucludoH an original or derivative niHlcrloa.s(>, and “ lessee ” and 
losHor '* have correMpouding meanings h. 14 (.*1) ) ; moreover, it includes an 
agreement fur a louse where tlie les!«ee has l>ecoTiie entitled to have his lease 
granted (Conveyancing and l^aw of Propoity Act, 1SU2 (66 & 66 Viet. c. 13), 
s. 6 : see Swaiu v. Ayrts (1888), 21 U, II. I). 2S11, C. A. ; Strong v. Stringer 
(1886), 61 li. T. 470), and a lease by e»tup|Hd {Kritk v. dancia {/£.) ife Co., Ltd., 
[19()1J 1 rii. 774, 783,791,0. A.) ; and, as to tiMiancy agroomenls, eoe Charrington 
M. V, Camp, [1902] 1 Ch, 380 *, but if the bus already committed 
breaclies of the inti'iidoil covenant.s ho is not entitled to have his lease granted 
and cannot obt4iin th« statutory relief (r<wf«ico/f/< v. Johnson (1886), 65 L. J. 
(u. B.) 220, C. A.). The Conve\ unciiig and Ijhw of Pro|>erty Act, 1S81 (44 & 46 
Viet. c. 41), s, 14, applies to leases made either Wforo or after the cuinmence- 
ment of the Act (Ist January, 1882), and has elTect notwithstanding any 
stipulation to the contrary {il>vi., s. 14 (9; ). Where the h^ssor has waived u 
breach of a covenant to repair by receipt of rent accruing dno during the 
cuihMicy of the notice, but no repairs have been done at the e.xpi ration of the 
notice, ho can sue for |KwHe8Ston without serving a fresh nMtico(/'e/ifon v. Damett, 
[1S9.S| 1 C), U. 276, 0. A.) ; contra, if some repuiis have bt^on done and iiegotia- 
lions have taken place {Utiillemard v. Silrerthorne (1908), 99 L. T. 584). Per 
form of notice, see F.ncYcIopiiMlia of Forms and Proceilents. Vol. VII., p. 691. 

(e) FUicher v. Sokes, [1897] I (‘h. 271, where a notice that the lessee had 
broken the covenants to repair, without giving any details of the want of 
was held to 1 h) insufficient ; see l£r Strlc, aregory v. Snle, [189S] 1 Oh. 662 ; hut 
the notice neeil not a|>ecify the i>articular acts which the lessee must do [Pfggoit 
V. MiiUUnex Counig Council, [P.H)9] 1 (’h, 131, 147). 

(r) Matthews V. rsher, [lUOO] 2 Q. B. 636, C. A, ; Panmll r. Citg o/ 

Itreu'erg Co., [19(H)] 1 011,496, But it will bo lanl if it Ciuiin.s in resptjct of 
sf>ecial covenants to re^aiir which are nut in fact contained in the lease 
{fiuilUnuml v. erf Aiwor, s«;»ra), or refers to the wrong covenant (t/aroi v. 

Diwm, [mW] 2 0h. 166}. 

(jr) lAHk V. Pearce, [1893] 2 Ch. 271. 0. A., ovemiUng Sorih London Free- 
hold Ijtnd and Mouse Co. v. daeguee (1883), 49 L. T. 669, and Greenfield v. 
Hanitm ^1886). 2 T. L. B. 876, 

(#) See Horsey Ketale, Ltd. v. Steiger, [1899] 2 Q. B. 79, 92, C. A. A three 
months* notice will usually be reasonable ; see Peoton v. Bameff, tupra ; but 
where the notice applies to all the preml«es and a Iong«^r period is neoessarj 
in raspeet of part, it must be allowed in respect of the whole (IfopUy v. Tartin 
Parish CottneU (1910), 74 J. P. 209). The defence that the time allowed war 
out iwasonahlc need not be sped.illy pleaded under IL S. 0., Ord. 19, r. 14 {II 
f . rervia i*aiieh ( 'osuseil, eapra). 'As to pleading generally, see title PuuiiurQ 
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1050. The notice may be addressed to the “ lessee by that desig. sioi. i. 
nation without his name (a) ; and where the lease has been assigned, Forfettm 
it is sulSBcient if it is addressed to the lessee and other persons’ — 
interested and is served on the occupier (6). nSioT ^ 

1061. The service of the statutory notice, and default under it, right 
are essential preliminaries to the enforcement of a forfeiture (c) ; hut ^ 

after the lessor has thus become qualified to take advantage of the 
forfeiture, the lessee may still apply to the court for relief at any 
time before the lessor has actually re-entered (d). It the lessor i's 
proceeding by action, the lessee can apply in the lessor's action ; 
otherwise the lessee may himself bring an action and ajiply for 
relief (e); and the court may grant or refuse relief as it thinks fit, 
having regard to the proceedings and conduct of the parties in 
regard to the notice, and to all the other circumstances. Relief, 
if granted, may be on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including an injunc- 
tion against a further like broach, as the court, in the circumstancoH 
of each case, thinks fit (/). The lessee must, as a condition of relief, 
remedy past breaches (^), and relief will be refused if he avows an 
intention to commit breaches in the future (/t). 

1062. The court may grant relief although there has l)een a 
serious breach of covenant ; where, for instance, premises are very 
much out of repair (i) ; but if the lessee has remedied the breach, be 
will only be required to make compensation when the lessor has in 
fact suffered loss (/e); and whore compensation is given it will, in 
general, be measured by the same rule as damages in an action for 
breach of the covenant (A). 


(a) ConveyaDcing and Law of Property Act, 3 SSI (-H & 45 Viet. v. -ll), 
•• 67 (2). Ab to Mervico of the notice, eeo rdi(/., h. 67 (3). 

(If) Crohin v. (1884), Cab. & El. 3IS ; but a notice woved on a more 

equitable assignee is insufficient {Qtntle v, Faulkn^r^ [IIHX)] 2 Q. H. 267, ('. A.}. 

(c) If the notice has not been served the b^aKor's action to enfoiro the for- 
feiture will necessarily fail [Urentfitld v. llunson (1SS6), 2 T. L. It. H76; see 
Jarquu V. Harriton (18S4), 12 Q. B. D. 165, A. ; ooifni, Vrott y. /irtfwu 
{Matthew) tfc Co., Ltd. (1S64), 51 L. T. 7-16). Sor can the bwsor obtain a mere 
declaratiou of forfeiture not to be followed by le-cutry f ll'ihon v. !t\>mithal 
(1906), 22 T. L. It, 233). But a notio<i is not a nero><‘'ary preliminary of an 
action fora receiver {Charrington (A*.) <fc C'«., Ltd. v. 1 1902} 1 t'h. 3S6 ; 

nd see Lemy Sows, Ltd. v. Callinqham and yViom/j-'oa, [190SJ 1 K. B. 79, C. A.). 

(d) Roger$ v. Hire, [1892] 2 Ch. 170, C. A. ; Lock v. Ctarcr, [1893] 2 Ch. 271, 
274, G. aL ; ScoU v. L'rowu {Matthew) ^ Co.. Lid., su//m. 

(f) The les'ice cannot apply by originating summons {Lark v. Pearce, inj>ra ) ; 
but if the application is made in an action it is not essential that tbe relief shall 
have been claimed by the pleadings {Mitchieon v. Thornton (1883), (-ab. & KI. 72). 

(/) Conveyancing and Iaw of Projterty Act, 1881 (44 A 45 Viet. v. 41;, 

. 14 (2). The light to relief is a cboso in action, and devolves, in the event of 
the lessee's bankruptcy, on his trustee, who can assign it to a purchaser {lhaani 
V. Fanehawe, [1895] 2 Ch. 581, 589). As to the conditious of relief, see QaHler 
V. Mavkton (1882), 9 Q. B. 1). 672, C. A. ; Sfrrih Freehold /.and and 

Mtnue Co, v. Jaofuet (1883), 49 L. T. 659; Pond v. Freke, [1884] W. N. 47. 

(g) Rote V. Spicer, Rom v. IJymau, [1911] 2 K. B. 234, C. A. ; eee Lattm f. 
London School Board (1904), 69 J. P. 9. 

(A) Rom V. Sffirer. Rom v. Hyman, eupra, 

li) MUchimn v. Thonuon, tufira. 

(A) Skinnere* Go, f. Knight, [1691] 2 a B. 042,0. A.; see p. 512, ants. 
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LiNDLoiii) AND Tenant. 

In addition to such damages, the lessor is entitled to recover the 
reasonable costs incurred by him in the employment of a solicitor, 
and surveyor or valuer, or otherwise, in reference to the breach (/). 

Wliere relief is granted it is not necessary that a new lease shall 
he executed ; the lessee continues to hold the premises under the 
old lease (m). 

The lessee cannot be compelled to perform the conditions of 
relief, and if he declines to do so, the order for relief will be treated 
as abandoned (u). 

1053. The statutory provision above referred to(o) does not apply 
to a covenant or condition against assigning, underletting, or parting 
with the possession of the land demised (p) ; hence, in the case of 
breach of such a covenant or condition, no notice is required before 
enforcing the forfeiture, nor can the court grant relief under the 
statute (</). As regards a condition for forfeiture on bankruptcy of 
the lessee, or on taking in execution of the lessee s interest, the 
statutory provision above referred to (o) is also excluded (r) ; but 
the exclusion operates only after the expiration of one year from 
the bankruptcy or execution, and provided the lessee’s interest is not 
sold within the year («). Hence, within the year, and afterwards 

(/) Conveyancing and Law of Propert)r Act, 1892 (05 & 66 Tn t. c. 18), e. 2 (IV 
Hulicitor anil cliont conU are geiiemlly given. Prcviounly to this stutute siica 
Ciists cottid not be inoludeil in damages, though their payment might l>e made a 
condition of relief (/iimd v. /WAr, [188^] W. N. 47 ; Ufidijt v. Quick (1892), 61 
Ij. J. (q. li.) 876). Put they are recoverable only where the lesaor waives the 
bi'each by writing under hU hand, or when the lessee is relieved under the 
statute; not where the lessee complies with the notice, and so avoids the 
forfeiture [Sind v. SinrienUh Ctniimj Huildiwj [1894] 2 Q. JJ. 226, 0. A.). 
As to solicitors' remuneration, title Solicitors. 

(m) Dmiu v. Kvam, [HMOl I K. 11. 268, C. A. 

(«) V. lUwdrli, r IWVS] 2 K. a 114. 

(d) Conveyancing and l 4 iw of I’mjierty Act, 1881 (44 A 45 Viet. c. 41), s. 14; 
see p. 689, onfr, and the text, «u; rti. 

(/>) Conveyancing and Jaw of Properly Art, 1881 (44 A 46 Viet c. 41). 
s. 14 (6) (i.); or disposing of the land leased (»6o/.) ; but this di^s not incbide 
a cxmdition against assignment for the benelit of creditors Uientle v. fatdkhtr, 
, \\m\ 2 a D. 267, C. A.), 

(y) See Harrow v. /scars A Non, [1891] I Q. B. 417, C. A. ; and there is no 
relief in such a case in m^uity (itnd , ; see WafW v. Mocato (1724). 9 Mod. l{f»|i. 
112; mu V. liarttatf (1811), 18 Ve». 66, 6.8). As to such u covenant, ste 
p. 676, jrawf . 

(r) Conveyancing and Ijaw of Property Act, 1881 (44 A 46 Viet c. 41), 

a, i4 (6) (i.); Ht Mafier, Ax ftarte Oouhi (1884). 13 Q. It 1). 451. As to exclusion 
of Conveyancing and laiw of Proj^erty Act, 18S1 (44 A 45 Viet. c. 41), s. 14, in 
the case of mining leases, eee title Minks, Minek.\ls, AND Quaruiks. ** lfank< 
ruptcy" includes the liquidation of a company (Oouveyaiiciug and I^w td 
lYepertv Act, 1881 (44 A 45 Vict c. 41). s. 2 (xv.)); fforoe^ !Ad. v. 

*sVriyfr, { 1899] 2 U. H. 79, 0, A.) ; even if only for the purposes of reconstruction 
(Fryrr v. AtrarC, (1902] A. C. 187) ; and see Ns IPoU'er, £x parts f/uu/d, $n/rra ; 
titles BANKRurrer and lnaoLVENcr, Vol. II., n. 149 ; Companies, Vol. V., p. 578. 

(s) C\>nveyancing and Law of Property Act, 1892 (55 A 56 Vict c. 13), 
a. 2 (2). But this |>artiai saving for bankruptcy and execution does not apply 
In leasee of agncoltnral or pastoral land ; of mines or minerals ; of a public- 
Imuiie or beeridiop; of a nimished bouse; or of any property with respeet 
to which the personal qualihoalions of the tenant axe of importance for the 
p p seerv a tion of the property, or on the ground of neightxmrh^aid to the leaser 
or any pensm holding n a d i r him a 2 (3)). 
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if there has been a sale within the year, notice must be given 
before forfeiture, and relief may be graiitod (/). The statutory pro- 
vision (u) above referred to does not apply to forfeiture for non- 
payment of rent(i). 

1054. The statutory provision above referred to (H)did not confer 
on an underlessee, whether of the whole or of part of Uie properly 
comprised in the head lease, a right to relief against forfeiture for 
breach of a covenant or condition in the head lease (iv) ; hut 
by another enactment (u), where the lessor is proceeding by acliou 
or otherwise to enforce the forfeiture, the court may, "on the 
application of the underlessee of the whole or part of tlic dtuniscil 
proiHirty, either in the lessor’s action (if any), or in an aciuui 
brought by him for tliat purpose (/>). make an order vi‘sting in 
the underlessee, for the whole term of the lease or any less 
tenii, the property comprised in the lease upon such comlitions 
as to execution of any deed or other document, payment nf n nl, 
costs, compensation, giving security, or otherwise, as the court in 
the circumstances of each case thinks lit (c). This is an iii(le|)(uuieia 
enictment, and not simply a provision amending, and to lat rea<l 
subject to the qualifications of the earlier statutory provision above 
referred to (rf). Consequently it empowers the court bj grant relief 
against conditions of forfeiture on Uinkruptcy (e), and against bu- 
feiture for non-payment of rent(/‘), ami for breach of covenants of 
any description, including covenants against assigning, altliougii, as 
to matters for which the lessee cannoi get relief, this will only bo 
given to an underlessee in exceiitional cases, and where he lias iu>l 

(/) I/orfifi/ Estate, IM. V. Stei*ftr, [\HW)‘2 <i. P. 70, A. To ol»Uia tlio 
l>oiiefit of this pruvisioii tho Kule lml^t «*Ulo?r l>« <’oaij»tft*nl liv convoy or 
the contract for nalo must bo ulisoliin*; ii comlitionul contriol cnt^-OMl inOt b«r 
the pur}KAio of tho atatuto is not (//< «(• Miivln 'l 

?. Cast/e {Unity) A Sons (liKXi), Hi L. T. iiUii,. 

(«) Conveyancing and I.aw of rnnxTty Act, ISSI (44 A 40 Viet. c. 41;, J I ; 
aeo p. 539, ante. 

(r) Conveyancing und ImIW of l*ioj«’rly Art, ISSl (4t A 40 Viet. c. 41), 
8. 14 (S). Aa to ivhef in this raw, .s#*o |», 5J I, /W. 

(/c) J/nrt V. Oray, 2 U- P. 9s ; mco f'tntvilt v, Ihin>hnn 0(i 

L. T. 811. 

(a) Conveyancing and 1 .kiw of IVopcrty Act, 1892 [00 A 00 Viet, c. 13^, h. 4, 
Ot) As t<i the mode of u)»}>lu;:ition. sec note [t], }». Oil, 

(r) In the (Jonveyuncing und Law of PivjHjitv A< t, 1S92 (00 A 0<i Vi» t. r, 13;. 
" underlease ” inedudes an ugreement for un uitd»'i 1 »mw ah**i»* the niMli*! Iciwrf'e 
baa l)ecoine entitled to Jiuvo his Umh* giuiiOiI, iiml ' uiidnl* ' nn lielrH mi) 
|>**i*soii deriving title under oi troni un ineh i ttm/,, k 0 ,. 'J'lo* 

louM j»ay the co^ts of obtaining itriic! l!rniyr iintltho'in < '«*. v. u 

89 L. T. 0<»;, including the cu^'h of mi innmry to d»*t< ni>io 

the new rent (Ewatt v. trytr 88 I-*. T. The c-Ute »o vewied i-< u 

new estate {Serjeant v. A‘/*A, I'ietU A Co., [1903; 2 K. 15. 3«»J, 313. C. A lOie 
rent mar be increased {E/rart v. Eryer, [lsa>l} 1 t'h. 499, 09., C. A. ; t hfJfufUy 
SiM, UiyhyaU {War^hns He,) \\ Scavit, [1894] 2 a P. JHSi, !)13) : and irmy U, 
jotrictod to pait of the larni originally Icoiied {Uootoh />>i‘V /OnO/ie'/i < o. v. 
Thomson, sujjta); see aU* Cray s', lion^ttl, [I9n|' I K, U. mU, < A. 

{#/) Conveyancing and I*aw of Pio|KJJty Act, isil (41 A 4o Vict. c, li ; 

see p. 639. anU ; see Gray v, Housalt, tuffta. 

(e) Choiind^n Schff*J, Uvjhyait .) f. .Sfict/f, enyrUt 

I f) ^ F- WO, jtoai. 
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been gnilty of neglifiience (/?). The lessor cannot recover as against 
an underlessee the costs of his solicitor and valuer in reference to 
the breach which gives the right of re-entry (fc). 

(ii.) Relief from Forfeiture foir Non-payment of Rent 

1055. The proviso for re-entry on non-payment of rent is 
regarded in equity as merely a security for the rent, and accordingly, 
provided that the lessor and other ])er8on8 interested can be put in 
the same position as before (t), the lessee is entitled to he relieved 
against the forfeiture on payment of the rent and any expenses to 
which the lessor has been put (A*). This right to relief has been 
recognised, and restricted as to time, by statute. If the lessor 
has brought an action to recover possession, the lessee or his 
assigns may, at any time before trial, pay or tender to the 
lessor, or pay into court, all the rent in arrear, together with costs ; 
thereupon all further proceedings are stayed, and the lessee or 
his assigns hold the demUed lands under the lease, without any new 
lease (f). After trial and judgment for recovery of possession 
the lessee is still entitled to relief, but he must apply within six months 
from the date when the judgment was executed : after that time 
he is barred from relief (ta). If, however, he applies in time and 
obtains relief he holds the demised lands, as in the former case, 
according to the original lease, without any new lease (a). The 
jurisdiction is exorcised by the Uigh Court of Justice (o). 

{y) hnnvf v. Oakshetiff [1897] 2 Q. B. 218, C. A. , Maithews ▼. Snialltvood 
[1910] 1 Cfi. 777. 

(A) Nind v. Nineteenth Century Buildiny Society, [1894] 2 Q. B. 226, C. A. 
As tu recovery of costs by the iesnee against a sub-lessee, see Clare v. VoUon, 
[19111 1 K. B. 35. 

(t) Boo Sianhojte v. llanwrth (1886), 3 T. L. B. 34, C. A. 

Ik) Moc/many. Cokraft (1804), 10 Vos. 67; llvward v. Fanehmre, riSOr;] 
3 Ch. 581 , 588 ; Bendy y. Evuue, [1910] 1 E. B. 263, 270, C. A. It is the same 
whether there is a proviso for re-entry or whether the lease is conditioned to bo 
void on non-payment of rent {lloweer y. tW&y(1841), 1 Hare, 109, 128). In 
Ireland an underlessee or incumbrancer who pays rent to avoid a forfeiture is 
entitled to a tlrst lien on the ground of salvage [Kthue y. Halee (1813), 5 
1, K<p K. 597 ; Lorkr v. iv’eons (1823), III. l*>i. II. 52; see FetJur^toney. Mitchell 
(1848). 11 1. Vm, It 35). 

(f) Common Law lYocediire Art. 1852 (15 A 16 Viet. c. 7t»), s. 212. In order 
to stay prctcociiings it is ossmtial that the rent should bo brought in ; sec, 
on the earlier Irish Statutes, CWlahouy y. Bickean (1805), 2 Sch. A Lef. 400; 
Ctemey v. RoberU (1838), 1 I. Ko. K. 21 ; as to an oj>cn acTount between lund- 
lordand tenant, tee Heaelry v. iHirry (1800), 2 Seh. A Ijef. 403. n. ; (yCantuir 
T. Spaiffhi (1804), 1 Sch. A l<ef. 305. A mortgagee is entered to relief on the 
same terms as the lessee (/hw d. Whitfield y. lloe (1811), 3 Taunt. 402). The 
relief protects under tenants {Shine y. Oouyh (1811), 1 Ball A B. 436). 

(m) Common Law l^rocedure Act, 1852 (15 A 16 Viet o. 76), t. 210 ; see Ifivv 
T. Rodkin (1830), 4 Bli. (g. 8.1 64, U. L. As to rent accruing due after judg- 
ment in ejectment where the tenant it rest>red to possession, see H thon v 
Biinw (1889), 84 L. E. Ir. 14, C. A. 

(a) (^mmon Law Procedure Act, 1860 (23 A 24 Viet o. 126), s. 1. Formerly, 
when relief was grantad alter the determination of the lease, a new lease had 
tobeexecu^jM ifcrtT. Ehni, [1893] 1 Q. B. 601. 608; Bendy y. Arons, 

Law Proooditie Aot» 1858(16 A 16 Viot o. 76), left the lesaee 
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Where the lessor has re-entered without the assistance of the court, 
the lessee is siuiilarly entitled to relief, and this will be givcji upon 
the statutory terms, namely, that, on payment of rent and costs, 
he shall hold under the original lease without any now lease. Ihit 
apparently this relief will be given only within six months of the 
re-entry ( p). 

1056 . An underlessoe is ontitlo<l to obtain the statutory relief 
referred to in the preceding paragraph (7) apiinst forfeiture of the 
hetid lease for non-payment of rent ; and it is not nocessury tliat ho 
should pn»vo his title under the original lessee; it is siillieient that 
he is in po^ 80 ssion and claims as iinderhissee (r). jUit if he d^H^s not 
apply until after the lease has been actually delennined by the 
lessor iH), he must, since the granting af the relii f means the revival 
of the lease, bring the original lessee, and. where the h‘use hn.s bf^en 
assigned, the last assignee, before the court(/|. <»r niUhl satisfactorily 
account for their absence («'. On the other hand, if the im«lerleK*^ee 
applies ladore actual doterini nation of the huist.s the presiirice of the 
lessee and assignee is not lU'cessary (/o. 


to apply in equity for r'^hef; the roiiim«u» Kiw Pi..rt..}ure Art, Isitit (2-tiV'Jt 
Viet, c. VJii). empowered the of coinm<>n law to j-ur and tlim 

juri.-4i('^ioi> h;is to thr High t ' oirt "seo v. |oT b. It. 

17). ItoMO'h of covenant bv tin* ioNm'it iti no b;»r to tie* loletf v. //r/yt 

Jteut. ITtn. A<« to of 11 ludit of r**n«'wnl for notop iMMi'rC of 

retit, WM' V. , 1 s.iO , , l J. rji. R. ‘J7 ; M h^mnrtl v. liurnttf^ Ihtruitt 

V. O'oo»y (ISjl). 4 I. It. Jl‘l ; Pit •jfraii v. {I'vll). «> I. Kq It. 

455: and for non-p.'iyment of /;n/,'rr v. d/. /m/o/V JSIO), I Ith. l.'tT, 

11. li. ; yViinf V. 2 llh. (.n* •^ ) 11, H, b- 

(p) //' Jnir/ V. /Vjfro,.!,»y , ‘jCh 

(7) /.f,, under the t ’oii/iiMn l.uw I'o'i edure .V* t, (I’l H> Virt. r. 
see p. 514, iihlf. hi the •'•.nmion f..*w Pioredur** A< t. is.VJ '15 »V la Vifd. 
c. 7Hl. H. CIO. the word?* UMHi are** the h'H-ei? i.r hi** a-Higie**' or otle*r 
rliiiining or (hnivjng under tie* t<iuid le:i-*e/’ wJieh ate i‘l*’!»rly wnh* enough 
to inrlude und'oh |n#5e/., k. 'JIJ, tie* wnol- are "tne tm mt or hta 

; h’.i* “ tenant '* here iie lud*'^ :iri nnd'U e'*.*.* o ; w*e d, II v. 
Pt/rou Jsl.n, ! r. It, on thn pr*»v.*«ton» of ih** I^indioiil nnd Ten.oii Ar{, 
1730 (4 fito, C. r. CS , a. 4. je}.!a< »il h) tie* <"oinnein l.aw I’p.t eds*r«* A‘t. 1S5C 
(15 & 10 Vet r. 70', Clo 21C. Tie* pdief i>« tivutliihle f'u niortg.igf**-** hv 
.Mlh-*leni M* w'/urr V I'*!*.'!; 1 tf. Ih *><*1 ; v. /;». '/’.n u ileOo., 72 

b, T S.'iC, < ' A ■. A** t" • o,tr»’tut4'»!i iM-twoM-jj nnd* jh-a*ii"e«, AtH) HfJ-rr v. Smith 
{lOSin. 2 Venn n»0. and r**i!ip,r«- lette p. 10H, 

ir] MiKirt V. >rnft moi ^ ' l'a»T 2 K. U. I ’ A. 

It M-t'Hi- th.it the iulgiieuit de!t*i niine** the lean*; tie* il‘»e- n-*t 

continn** ml P'i.--'t*'-i'*n j** d*'livered ni.d*r the jielgJueitt ; e»« Mre/v v. /.eoei, 
[lolo' 1 K. li. I'Oi, 2 <>;, r. A. 

ft Jltiif V. /vm., $ftp > 1 . at p iHiO ; compare .h/awi v. St Arr/iT (ISOH;. I Hall 
& li. IM. 

/i} iliv>}ihrryi V. StorUu, 'lOo.*/ I f'h. T when* the proHi-jee of the le4iw*4i 
waVdii*j»ons<?il with on tb** gi*nind of hi#« bankrupt* y and a-^-ignmoi.t by hm 
trui-toa in l>ariknipU‘y, and of tlio anifigni^e on the ground of hih d}jsipj*o.iiifciu» 
for twontv-i»ix vear»*. 

/*r/d. H'fV/f' V, /brew. i»/nra; //«r« v, AXm#. Jinpro, at p. OfKt. hiOmyn, 

\ llH>r I K. !i. 001. lifKi, a., it appr^iurH te luvo iK-en r«irt'«id<uf**l that, 

in proce^ing** for relief under th<i (‘omineri br.‘<'f>il.ire Arta, thif prea**rKiw 
of the lessoo at^d a^sigre^* u-ri« nf'c/*»eiary although the h-^K -r h wl not ai tually 
obtairusl poaise» 4 »ioi\, and thin wnw rc^gsirW a rea»«/n for i»rf»r*>C5<iing under lli6 
(,)onvevant’ing and Iaw of Prop^^rty Act, 1892 (55 A »'*a \nt. c. 13^. In fact, 
howeVer, procwiding.-* under that Act can only be Uken I»ofore re-entry, and 
until ro-entry the presence of the lenaee in not required untler the Common jaw 
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Tho undftrlfiHseo can also apply f«)r relief against forfeiture of thi 
head lease for non-payment of rent under the Conveyancing aul 
Law of Property Act, 189*2, 8. 4(c); but he must apply before the 
lessor has regained possession (d), and the court can impose terms 
as a condition of the relief. The proper course is to order that the 
promises shall vest in the underlessee for the residue of the term of 
tliB underlease upon his OKecuting a deed of covenant to pay the 
rent and perform the covenants of the head lease during such 
residue, lie must also pay the arrears of rent and costs, and make 
good any subsisting breaches of covenant (c). 

1057. Where relief is given against forfeiture for non-payment of 
rent the applicant must pay all the lessor’s costs properly incurred 
in the proceedings for relief. But he does not pay the costs of the 
lessor so far as they have been increased by resisting his claim (/) ; 
and if tho lessor has recovered judgment in ejectment without costs, 
the lessee will, on obtaining relief, only pay the costs of the summons 
for that purpose (fj). 


Sect. 2,-- Surrender. 

1058. A surrender of a term may l)e either express or implied 
lindf.r the SUUute of Frauds (/i), an express surrender must be by 
deed or note in writing, signed by the surrenderor or his agent 
theriMinto lawfully authorised by writing. Under the Keal Property 
Act, 1815 (i), a surrender in writing is void at law, unless made 
by d«ied, oxce|)t wliero tho interest surrendered might iiave l)een 
created without writing (A*). Tho etlect of those enactments is 
that Uinns not exceeding three years, whereon not less than two- 
thirds of a rack-rent is reserved, can l)e surrendered by writing not 
under seal ; other terms must 1)0 surrendered by deed. Surrenders 


PnM'4Hbir« Acts, llonco, this is not a roason for preferring tbe procedure under 
tbe i’ouveyancing and Law of ProiH'rty Act,, 1802 (65 & 56 Vnrt. c. 13) 
liumi>hrni» X. MiTfrv, [iye.*>] 1 Ch. TJJU.’T'II (artjnnvh); and coinbure litnjns v. 
lUif, ( ISU21 2 rh. 170, {\ A.). 

(»■) A 50 Viet. c. 13, ft. 4 ; Hee p. 513, attfe, 

(W) Sw ilitgrr* v. Jiirf, «K/*ra; ooinpure p. 541, anU, 

(r) (invf V. itofiNw//, [llKHl 1 K. P. 601, 0»>8, C. A. 

(/) V. 5 Ail ire, [ 1805 ] 2 C’h. 5 Sl, ; J[umvhrey$ ▼. Marten, $upra, 

ki p 743 ; ftoo AVirNYf t. Wnyham ( 1805 ), 72 b. T. 852 , 0 . A. 

\q) <W< V. Aofufoii aa<f County itankitig Co, (I8S5), 14 Q. li, P. 347, C. A. 

(A) 20 <‘'ftr. 2, c. 3. ft. 3. Pteviouftly to thiti statute a torra could be fttirren* 
deml v«‘rUlly (tee t. IkUrtnan (15%), Cro. Eli*. 487 ; Farmer d. Fart ▼. 
Fotftr* (1755), 2 Wila. 26, 27); under the fttatute a verbal aiureiider is void 
(4/olfAfM'« V. Suurlt (181b'„ 8 Taunt. 270), even though tho tenanev wua creatcil 
voilNitiy (Toytvrx, Chaptiutn (1705), Peake. Add. C'aa, 19). And eo also is a 
verUil agreement for Utc UHenniiiation of Uie tenancy, which ie equivalent to 
a aiiriendor {Thcmfim v. IF»h*m (1818). 2 Stark. 379; compare hoe d. Jtead 
V. Jtu/out (1814), 6 Taunt. 519); even though the tenancy waa created 
verlmlly (Motirti v. /tr«yi.e(l809j,2 Oamp. 103). For forma of aurrender, nee 
KncycJojMwiia of Forma and Precedeota, VoL VII., p. 668; Vol XIL, 
pp. iWeiteq,^ 

(i) 8 d 9 Viet c. 106. a S. A deed was not rendered necessary by the 
d'utnte of Frauds (29 Oar. 2, c, 3) {Furmtr d. Kart v. Acysrv, supra). 

m This refers to the original creation of the inter^ not to the restdiie 
wluvh is sumndeted (»se Hai/ii v. //and*, [iS 93 ] 2 Ch. 75 ). 



Paiit XII.— Determination or Term. |4t 

bj act or operation of law are excliulod from the abovo-mentioddd 
enactments { 1 ). ^ntrender 

1059. The surrender consists in the yielding up of the term to Form riki 
him who has the immediate estate in reversion in order that the ^ 
term may, by mutual agreement, merge in the reversion (m). Hence 
the parties to the surrender must be the owner of the term(n) and 
the owner of the immediate reversion oxiKJctant on the term (o) ; 
and apparently the surrender must take efTect at once; there cannot 
be a surrender infutnro (p). But the use of the word ** surrender ’* 
is not necessary. Any form of words which shows the intention of 
the parties to efTect a surrender will \ye sufficient, and the word.swill 
be construed so os to give efTect to that intention (7). The surreiidef 

(0 So© title Deeds axd Otiiek Instiu’mexts. Vol. X., p. SOS. 

(m) Co. liitt. .‘{.17 b ; llac. Abr., ttt. ** ant] T<*nnrt fi>r yoan*” (S.) 1, 

p. H7lJ. A purt <M»ly <jf the prvnnsoH iiiuy \vi tidyuUm v. Mortfon 

(18S^), 22 (i, n. I). 74, C. A. A It'Hsoe caiitiot Hurrouder Indoro he hnn iMiferod, 
but if the losM*o hn« ontorcsd, an assi^jnee can atirretidor without entry ( Rue. Ahr., 
tit. “ and Terras for YoarB” (S.) 2 (2), p. SStl). A terra luav »ur- 

i-enderod to a leiiHohold revoi'Kionor who htdtli for a nhortor terra {//nyhe*y, 
lioimthain Cro. Kliz. .*i02; JJac. Al>r., tiL “ Lojibom and Titiijs for Voars 

(S.) 1, p. 875). rievioiisly it wan lir*]d that a term could nut Iw drowned ” in a 
term {Porry v. AUm (1590), (>o. Kliz. 17d). 

(w) See iSmwttff/ ▼. (1898), 07 L. J. fa. R.) 322, 323. Tbo mirreiidor 

must 1)0 of the entire term in the prenuHOM eoniptisixl in it [KttTUm v. ftnrtUif 
(1831), 7 liiiifj, 745, 757). A «iib.Ie#wi)e cannot surreinb'r ti» the head lesMor, but 
a snrnmder by the sub-lesseo and lennoe to the lessor will u}K)raie as a Hiirn^nder 
by the sub-lessee to the JesKe<», followed by a suriender by the latter lo tliS 
lessor {l*nramour v. Y^irdlf^y (1579), 1*1* wd. 539, 541). 

(o) Hence a snnoiidcr to a siHiuestrutor (f**»rfiM5 v. SmrfU (1828), K I». A 0, 

471, 470), or to a mort^a^or, notwittistuudm^ that the Jeaso was ^ranh'd by 
him (see p. 350, anU) under tho Cunm-yancini; and I,aw of Property Ai t, l8Sl 
(44&45 Vict. c. 41 1,8. IS (llohlftHS ▼, ir/iyfs, 1 K. U. 12.>), i« iiieRef tiiitl ; 

ftee f'arite (1801, 30 D. J. (ex.) 385; tldtonnh v. ir»f/iwrfir (1800), 

L. It. 1 E(p 403. The ussipn»eof tho reversion ean ucrept a surieiider and 
put au ena to the rent, nolwithstandin;; an a^reeinent on the asni^rnment that 
the rent shall continue t^i be rec4dved by the u^sip^nor {Southuyii t . tirUter 
(1880), 49 li. J. (q, B.) 350, C. A. ; but wso llWf v. Lrmdtmdyrry 
(1847), 10 Ileav. 405). A tiumnt for life can accept a surrender under Ino Hc«ttl«a 
Iiand Act, 18S2 (15 k 40 Vict c, 38;, ss. 13. 31 ; so#* I'Jaitm v. /Vwny (1892), 0? 

L. T. 290 ; and title .SErri.KilK.vTs. As to Burreiider where the reversioTiot il 
an infant, SCO p. 351, ante; and title Infasts and (JiiiDDUKN, Vol. XVIL, 
n. 98; or a lunatic, see title l.UNATiC4ji AND Pkhhonr of UNsorxD Mind. 
where a concurrent loaae is frraiiUsl so as ti> f»aA8 I ho reversion on the prior 
lease (see p 401, anf<}, the later lessee cun accept a aurrouder of tho curlier 
leoae. 

(;>) WeddftH ▼. CapeM (183C), 1 M. & W. 50, 52; A/C d. Murrell y, MUmtrd 
(1838), 3 M. A \V. 328, per 1'arxk. 15., at p, 3.32; compare iltuldey v. Vvjum 
0854), 4 K. A B. 71. 79. But nee 37 Sol. Jo. 452, where it ia atoted that in 
ParlcfT ▼. Briggs (1893), unrepirted, C. A., thia opinion won not followed; and 
an agreement for a surrender entered into for raluuble eonsideraiton is enforce- 
able; compare WaUa<» r. PaWm (1840), 12 Cl. & Fin. 491, 11. h As to Huch 
an agreement where the lease has lsM»n inortgngorl, we PAe/p^ v. /V/)f/icru(lH49), 

2 De G. ^ Sm. 274 ; PAel/ui v. J*rolAern, Prfihern Phttp» (1855), 7 Do O. Af. 

A G. 722, C. A. A future lease cannot be surrendered expressly, tbeuRh it can 
be surre^ered by operation of law (Bac. Abr., tit and Terms for 

Yean *' (S.}(2) 2, p. 880). The acceptance by the tenant of an intalid notice to 
quit dooe not effect a surrender (/»W// v. (1845), 7 Q. B. 638). 

{g) Bac. Abr., tit. “ I^ses and Tenns for Years " fS.) 1, p. 873 ; see Smith ?. 
l/o^chKi-A (178(1), 1 Tenn liep. 411 ; JAk d. SUtg^j (183;i), 5 Bing. 
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Skct. 2. vests the estate immediately in the surrenderee without express 
Surrender, acceptance, but is made void by his dissent (r). Where an express 
surrender is accompanied by the grant of a new lease, the old lease 
does not revive upon the new lease beingor becoming void (s), unless 
the surrender is so expressed as to show that the parties intended to 
make the surrender only in consideration of the new grant, and then 
the surrender is construed as though it were conditioned io be void 
in (taso the grant should be void (f). 

Surremier hj 1060. Delivoiy of possession by the tenant to the landlord and his 
o^miioD acceptance of possession effect a surrender by operation of law (a), 
ofUw. surrender in this case depends upon the agreement by the 

landlord and tenant that the term shall m put an end to, and upon 
the change of possession in pursuance of the agreement {b). The 
Rydciiycry change of possession is essential (c). A parol licence to quit will 
of jH«8<ie«iion. jjqJj operate as a surrender ; but whore the tenant gives 

up possession in pursuance of the licence, and the landlord accepts 
it, the surrender by operation of law is complete (d). The surrender 
is (dhictual although the landlord accepts possession under a mistake 
induced by the tenant, provided that the tenant's conduct is not 
fraadiiluni;(^). An implied surrender may be effectual under the 
Settled Laud Act, 1882 (/). 

(N. 0 .) AfH. An ii^reouiciit botwoeii iho landlord and tonant that the lindlord 
thall havu iiununluitn potMOHsion operutf^H as a Burrendor, if otherwise Buitable 
for thiK pur]Mwe ( WHliaim v. Sawiftr flSUl), 3 Brod. & Bing. 70J. 

(f) fie. Thompson v. Lmfh (16U8), *i Salic. t;i8 ; and as to the previous litigation 
in this nuitter, see ihU., 6th od., n. (b). 

(^) Ikte. d. IMifster [Bishop) v. Brulgts (1831), 1 B. & Ad. 817. 

(f) d. K(/reniont [^h!arl) v. Courit^miy (1848), 1 1 Q. B. 702, 712. See Zouch 
d. Alihot and Hallr-t v. Parsons (1765), 3 llurr. 1794, 1807. As to the effect of an 
iinplted nurrender, see p. 550, ftost 

[a) In this ouse the law gives effect to the intention of the parties as appearing 
from their acts, and cuit^s the iiiforuiality of the siirroiidor; see Pannan v. 
Harilnf (1850), 9 0. B. 634, n. (a). But the more cancelling of the lease does 
not effect a surrender by operation of law, so as to get rid of the necessity of a 
formal surrender [Hoe d. Ikrkfley [Earl) v, York [Arthhishigi) (1805), 6 East, 
86; Wmdley v. Greff ory (1828). 2' Y. & J. 536, 512; Ward [Lani) v. Lnmley 
(I8ri(t\5 U. ft N. 870; title Dkeds and Otheu Instruments, VoLX.. p. 410); 
nor in the cnticelUng ftrinui facie evidence ot a formal surrender [Doe d. Oortail 
T. Thomas (1829), 9 B. & (\ 288). Directing the occupier to attorn to the land- 
lord i<t sufllcient delivery of possession [Gray v. Balls, Field v. Morrison (1*>61), 
5 U T. 395). 

(5) Pheni v. Popfileioell (1862), 12 0. B, (n. 8.) 334, 342 ; Easton v. Penny 
(1892), 67 L. T. 290, 292. A delivery up of part of the premises will be ii 
surrender as to that part; see Holme y. Brunsktll (1877), 3 Q, B. D. 495, C. A. 

(f) See irAifeAfOi/ v. Cliffml (1814), 6 Taunt. 518. 'fhus there cannot be a 
surr«>iider by a conditional agreement which is not followed by the tenant 
giving up possession {Cimfdand v. Maynard (1810), 12 iiast, 134, 140); or bv 
an agieemout to give up and accept i>ossession in the future (see liruttm v. 
BurUn*haw{lH26), 7 Dow. Ik By. (K. B.} 603 ; WaldaU v. Capes (1836), 1 M. & W. 
60 ; see note ( p), p. 547, uitfr) ; or by an insufficient notice to quit although 
accepted by the landlord, if the tenant retains possessioD after the not^ 
(Johnstone v. //udteidone (1625), 4 B. A 0. 922 ; Doe A Murreli v, Mtiward (1838), 
3 M. dt W, 328). 

(ff) Orimmam v. Eeoge (1828>, 8 B. 4 C. 324, 325. 

(e) Gray v. Owen, [1810] 1 K. B. 622; see title Estopfel, Yol. Xm., pp. 
875, 376. note (5). 

(f) 45 4 46 Vict. 0 . 88 ; see Saeton v. Penny, suftra. The court cannot sst up 
•gain a lease thus tpR4>(ii«sunwder6d(ytx«ii v. Minton (1844), 2 Jo. 4 Let 4], 
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There is a delivery of possession suflBcient to effect a surrender 
when the tenant returns the keys of the premises, and the laiullord 
accepts them with the intention of changing the i)Ossession (r/), IJut 
the consent of the landlord to the delivery of the keys is essential, 
and it is not sufficient that they are delivered to his servant who 
does not return them {//). If there is no consent at the time, the sur- 
render is not complete until the landlord takes possession in such a 
manner as to estoi) him from denying that tlie tenancy is at an 
end (i). He does not thus take possession by attempting to relet the 
preinises( A), nor by entering to do necessary repairs (/). nor by making 
occasional use of a part of the premises (m). But if, after the 
tenant has quitted the premises, the landlord relets them toanotlu'r 
tenant wlio goes into occupation, this will effect a surrender from tlie 
time of reletting, unless the landlord gives notice to the tenant that 
the reletting is on his account (a). 

106 L A surrender by operation of law takes place when the 
lessee takes a new lease from the lessor to commence during the 
term of the old lease, even tluoigli ihe new lease is for a shorter 
term than the residue of the old term (n). This surrender is founded 
upon estojq)el, and takes place without regard to the intention of 
the )mrtie8. The lessor has no power to grant the now li‘ase except 
upon the footing that the old lease is surrendered, and the lessee, 
being u party to the grant of tlie new lease, is estopped (p) from 
denying the surnjiider. Consequently the amjptance of tlio new 
lease operates as a surrender of the old 0110(7); rtfsult 

is the same although the now lease is a future lease (r), or although 
the new h-ase is hy par^il and the old lease was hy dee<l(n). But it 
is esHeiilial to such a surrendcT that the new lease should lie valid 
and should take effect at once as a lease ; hence, there is no implied 

( 7 ) V. Atkhm (ISia). 0 Mna. A ( 5 , OTl!; SaU v. Vniitr (HiStt), 
iJ Vorii. 112 ; f«)ijq>urc JU^yid v. Maynai/ (iSol), 10 J'ixfdi. 4 X 0 , 

403 . 

(A) r^tuuan v. IlnrUry (IK&O), 0 C. 11.034, 0-lh; Beo FurnivaU v. /yroi’f (IWIO), 
5 C. n. (N. ».) 400. 

( l ) OustitT V. Ikmienm (1S77}, 2 U. H. I>. i'*7.'i, C. A. 

(k) Otutier V. licrtthrMut^ m^ra ; t^iuxth v, Iiliukfn{>rr (IKS.';}, 1 T. I<. U. 207 ; 
nee /!oij>tith v. lloUit* 1 hnp. 22.> ; hut if the luixihad ]>iitn tqi a 

to let and paintn out the trii.iiit’a iiuute, this will lio a reauinption of poKKOMMon 
{Phn.^ V. hpidewtll ( 1802 ), 12 C. IJ. (?f. 8 .) 334 , 312 ). 

(/) Smith V. Jilachw^f mp^a; hut iho iimhIo of doiri;? th»» r«*pfora may imply 
that the landlord rcij^ardB Uio houao as in his own iN'^’iipation, us to compleis 
the sui render (.Sr«ffA v. Iloh*Tt% (1HU2), 9 T. I#. It. 77, C. A.). 

(m) (Mrikr v, ntffra. 

In) WaUi v. Akhe«t>n ( 1820 ;. 3 Itinp. 402 . 

(o) Pofld V. Addvm^ i^uprn, at p. 079. An ac<-*'p*an<*e of a n«'W Iwiwi of |>*rt 
of the demised premises is a sui render only of that part [f'urnuri'tm 
VilUkAi (1844). 13 M. & W. 313 , 3-12). 

(p) See title KsTorrEL. Vol. XIII., p. 373. There ran, of oourse, lie do 
implied surrender hv an a^rreement to whndi the len^eH is not a party (/V/rn/ 
.AZ/f-n (1690), Cro. lllia. 173; comiwro P(ut*m v. /*mny (1892). 07 1*. T. 290, 
292). 

(q) Ly<m t. (1844). 13 M. & W. 2K6. 3fH>; Fmner ▼. JtUjke, [1900] 1 Q 11. 
426; and see the observations on these cases in title Bstoitel, Vo). XITl., 
p. 876, note (A). 

(r) Mb Ooh (1697), 6 Co. Rep. 11 a. 

(#) />orf<i V. Afklim, ivpra ; compare ForptH v, Afoer (1832), 7 Each. 670* 
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Burrciiricr by the acceptance by the lessee of a new lease which is 
void(0, or which is voidable and is in fact avoided (a) ; or by a mere 
agreement for a new lease (b), unless, perhaps, it is one which is 
capable of Iteing specifically enforced (c). 

Any arrangenient tetween the landlord and tenant which operates 
as a fresh demise will work a surrender of the old tenancy ; and 
ibis may result from an agreement under which the tenant gives up 
part of the premises and pays a diminished rent for the 
remainder (d), provided a sul^stantial difference is thereby made in 
the conditions of the tenancy 00- a surrender does not 

follow from a mere agreement made during the tenancy for the 
reduction (/) or increase (. 0 ) of rent, unless there is some special 
reason to infer a new tenancy, where, for instance, the parties make 
the change in the rent in the Mief that the old tenancy is at an 
end {//), 

1062. A surrender is also implied when the tenant remains in 
occupation of the promises in a capacity inconsistent with his lioing 
tenant, where, for instance, he becomes servant or caretaker of the 
landlord (i). l^ut an agreement by ilie tenant to purchase the 
reversion does not of itself effect a surrender, since the purchase is 
conditional on a good title being made by the landlord (A). 

(0 Hfjrtvwnt {ICar!) y, r<f*nrfr?mi/ (18*18), 11 Q. 11. 702; />ric (i. DvhUilph 

V. yWe (1818), 11 (1. II. SCO /vHch il. Abbot and Uadti v. 3 

Purr, 1701, 1807; llV/wm v. (I7f>0), *1 Uuit. 1975, 1980; Davuon d. 

JJnmdnt v. Stnnitj/ (1708), 4 lluiT. 2210, 2213. 

(ri) 'I'ho itnpliod Hurrcrulor io Hul»ioct tojiu implied condition that the Rnironder 
ia to ho v<iid if the now 1 cum> is iiuidu void (/hK d. I'Ujrnumt [Eari) v. Conrh^apt 
at p. 712 ; Ean*on v. /V«nv (I8tr2), 07 Ja. T. 290; /Ark v. hmdon Enitetl 
Tfnmwnyn^ Ah/., f lOO'*] 2 K. P. 120, idi, CJ. A.; Canterbury f'oTftoraiwn v. 
rnof^fT (i908), L. T. 012 ; nOinnoti (1909), P«) L. T. 597, C. A.); that is. if it 
is Void in ttiio {lirinkirtf y. ,\EMitnti (1893), 32 li. U. Ir. 532). Th*» elToct is the 
wimo where the new loaso is i*xprosw*d to he nindo in consideration of the sur- 
mndiT of the ohl h»Hse ( Knnfht v, f 1!>()1 ] 1 (li, 250\ As to n voidable 

lease, compare Ihyt d. Hrrhinj {Earl) v. York ^^AnhbtshoJ3) {\S{)o), 0 lilost, 8C, 
102 ; and as to thn o|w‘ration of an express surrender, see p. 548. ante, 

(5) Eihfnti V. JA-or (1852\ 7 Kxch. 870; see J/nvirrton v. Stead (1824), 3 
P. & 0. 478, 482, The creation of a new tenancy in favour of the h^soc ami a 
thinl ]>ormm, who enters and occupies jointly with the leasee, will elToct a 
surnmdor {Hit.), 

(r) .Sa) lla/sA v. /,ontrf<i/e (1882), 21 Ch. 1). 9. 0. A., and p. 307, ante; and 
an n);nH>ment for a new leasi* which is in'ted on is a surrender of the old lease 
(AV jWa<;, At parte TfOi/e (1882), 47 Ji. T. 480). 

(d) Jone$ V. hndipnan (1878), 39 L, T. 5tM). 

if) Ifaltne y Iirnn$kiil (1877). 3 Q. P. 1>. 495, C. A. 

(/) f V.'ir/ri; V. Ti/fy (1852). 7 Kxch. 319 ; see Clarke v. Moore (1844), 1 Jo. 4t 
J/Mt. 723, 729; and romjMUt} E*»ptet \\ .ViA^r, $npra, at p. 877. 

(yl Ini'hiynin [l.rml) v. Eyom (ISS7\ 20 li IL Ir. 474. 479, C. A. ; see (Sftrkie 
V, Ikif d. Monk y. Orttkte (1844\ 1 Car. & Kir. 307 ; Jhie d. Motuk y, 

Ofttkw (IS44), 5 U. P. 341 ; esf»eeially where the additional sum to be paid is a 
|tet\'eiiUge on improvements inaile hy the landlord, and is not strictly payabta 
IIS rent (A»ir/Am v. AW (1.8:12}, 3 P. A Ad. 899, 905). 

(A) Ui^ujrt y. Aaierwnrf (1854). 18 J. T, 317. 

(i) VtifT V. Kmdal (1327). 0 II & C. 703. 710 ; Aam/^ v. M'Donnfil (1864), 
15 I. C. T«. U. 136. This invulvos delivery of {viseeiuion to the lanfllurd, since 
a servant s ptisecMaiofi is the possession of the master ; see p, :M0, ante, and title 
Msstfu am» SKiiVAxr. 

(t) I km d. firay v. Sfanion (iSiPh. I M. A W. 1195, 701 ; Tnrte v. Jkirhy 

(1346), 15 U- 4 W. 601 ; Y. P riyAt ^1897), 76 U T. 522, C. A* 
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1063. Tho grant hy tlio lessor of a new lease to a (hinl person, 
with the assent of tho lessee, operates asasurremler of tho old lease, 
provided that tho old lessee gives up possession to llio now lessee at 
or about the time of the grant of the now lease (/) ; and the like 
effect is produced when the landlord, with tho assent of the tenant, 
accepts another person as tenant (m), and such other person takes 
possession (n), unless the landlord reserves his rights against the 
original tenant (o). Keceipt of rent from a person in possession 
may be evidence of tho landlord’s acceptance of him us tenant, 
whether he is a stranger (p), or whether he was already in poss(‘s.sioii 
as undertenant (cy). 

1064. The surrender of the term does not destroy the rights of 
underlessoes. As regards them, and also as regards third parties 
generally, the surrender operates only Jis a grant subject to iluur 
rights, and the term is treated as conliniiing so far as is rei|uin il 
for the preservation of such rights (r). This principle inake.s il 
necessary to provide for the substitution of a new reversion for the 
leasehold reversion which has been surrendered, and also, in the 
case of a surrender and renewal, for tho validity of tho riMujwed 
lease as against the underlessees. Under tho lU^al i'roportv Act, 
1845 («), the estate of tho head lessor it) is deemed to he the 

(/) V. lfand$f [ISIKi] 2 Oh. 7ti. Th» cluin^o of tlui 

fiotoii<‘ly which w luvcKhjirv to rui**o tho o4oj»|»<*l upon wliiih thn MiiicitihT 
(le|)eiuN (Liftm v. lUttl (ISI I), IJt Af. & W. 28.i, ; ('mtfh v. (isi.O ;i 

Jo. vV hut. US, lf>e)> >*<‘4 thin chuu^o ih to tho HUiuMKior 

{n^ivison V. (trut (ISoT'j, 1 II. A N, Til); hco title K.'<TorrKf., Vol. XIJI., p, JiT*'), 
note (/*■). It follows thut melt) nc^otialioiui for u Io.iho to u tlonl jiorboii liu nut 
CttU8o tt suiTi'iolcr {iJawMot v. Lami* (18J2), 3 Tar. K Kir. . 

(m) S<'« ir(vw/f7x*^ V. Suth {IS3J), S Ihiif;. ITO ; Ooe d. //«/V v. IIW/ (1H15), 
14 M. & W. (JS2 ; /foran v. Kennf/ (iHOln, 3 I. It. Kq. |IH; arid CdinpHTa 
V. Sutrtfl (18lS), 2 M<xire ic. I*.', 2<>2. I»ut fhero wili Ihji no Miimuidor 
if it is lliM intciitiou of tlio imrties lli:0 tho Ica'-i' xhall contiiiia* t.*! ♦♦xist J li^urd 
?. litUlq (1870), 4 1. It- i*. 2I8\ lii*n* the l.uiillo<il.s aro ii.xccutiOH, arcopt- 
anco of tho new iLMiant by one only wdl not suUico {Varntr v. Ifnrdttj (1812), 9 
M.&W. 7T(»). 

(w) 77 w/7?».m V. roJ: MMM', 2 U. AM. I lU ; /W v. fiird ‘\s:,\) \ Cr. M. A 
It. 31 ; ^co \ . f'/utfOHuti ^ITUor, Add. t'u'*. I'.r ; d. /htl! v. W’md, 

biipra. An exchnnijo b*'Twc»*u two t»*nafiti* wlc» h‘dd urulci* d»(T<Ti‘iil hiuilloidi, 
ihadu witli tho MiiiiHUit *«f tluj landlt*rdx, r*)*»'r.4U*H ii« a Hiiriuod<»r of th*j old 
If^niinchst ar.il tho m'ntion of u new lonuiicy ue to each holding (AVfvr v. WdlunuM 
(183.j}. 2<’r. M. & It. osn. 

(o) h V. Lainh, 9uf ra ; atwl, to vitinfioii of eiiiTOiidor by fraud. »#sis title 

r>Ton‘Ki., Vnl. XIII , ]•!•. 37.'i. ii' U* 'Lj. 

(;>) [.aomure v. 7d/ii. (1801), 2 K A: F. 433; compare (\>it*land v. Il'aff* 
(181.7', 1 Stark. 05: and so? imto («). p. 473, wUe, 

(^) i/ardittq (1 703), I K»*p. 57. 

^rj Plmmid d. IIa\fUm v. /tmium (1811',, 14 2.'M, 238; /><s? d. Jteod/m w, 

V;tU ; isie;. 5 M. .s. ho, 1:*4 ; Pihe V. iCyrt 0 IJ. At (’. mi. 01 1 ; MtiU>r 

V. IVutLiuj! (1^71), I*. It. 0 Q. IJ. 4<m ; M’O (o. I.itt. 3.'{‘i b; v. i nl'ftfnn 

{a. at>d n.) ( 101e\ 54 8.d. Jo. 035 ; 11 iihe$ v. I lOl I ) 2 K. IS 4 VA, 47il. 

487, C. A-; and though a forfeiture de^tro^H tho ligLte of llndork*M^4>Mi Uoe 
|i. 531, a«re), yet if tho loswr arcepte a wiriynder after » muw of forfeiture haa 
accruoil. the lil^we rule prevada and the righte of underle«iMK»a are proaorvod 
{tirmi \V€tirm Had. Co- v. timHh (1876:, 2 Ch. 1>. 235, C. A. ; (1877) 3 App. Caa. 
1(;5 . ApitarentU’ it ist the eaiue allhuu^h tb« ie«Mir hue no notii'o of tho 
forfeiture at the date of tho aurronder {Parktr v- done*, [lOlOj 2 K. B. 32). 

(#} 8 & 0 Viet. c. U»0. H. 9. 

(<) Ibid., i. 9, refera to '* the eetate whkh ahull fur the time being confer, as 
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reversion on the iinderloase to the extent and for the purpose of 
preserving such incidents to and obligations on the surrendered 
leasehold reversion as, but for the surrender thereof, would have 
subsisted. Further, under the Landlord and Tenant Act, 1730 (a), 
whore a lease is duly surrendered (b) in order to be renewed, and a 
new lease is granted, the new lease is as valid as if all the under- 
leases had likewise Htirrendcred ; and the respective rights and 
liabilities of the lessee and the underlessees are regulated as though 
the original lease still continued. The new lease passes an 
iinniediute estate, and not nn intvresae irnnini only(c); and the 
elTect is to place all parti(‘s, as to every matter, in the same position 
us if no surrender had taken i)lace(d), but subject, as between t! (‘ 
head lessor and the lessee, to the terms of the new lease. 

1065. The surrender of the lease stops the Jiccrual of rent (e) 
AVhere the lease is by deed with ]i covenant for payment of rent, 
rent accrued before the surrender can bo recovered on the 
covenant (/); olberwiso it is recoverable on the agreement or in 
an action for use and occupation Qj), 

Sf.ct. 8 . — Merger, 

1066. Where a term of years becomes vested in the owner for the 
time Ixung of the reversion immediately expi*ciant on the term, the 
term is at law merged in the reversion (h). Thus a man cannot at 
law bo reversioner to himself (/), For this purpose the reversion 
is doenu'd to be the greater estate, notwitlistanding that it is in fact 
shorter than the term ; bonce a term of 1,000 years can be merged 


ftpiiiiHt tho teiiniit undpr tho [iuidcr](»aHo], tho next vested right" to tho 
prmiUHC'H; this i» tht* rcvei-Hioii in which the Hurrendorod lease hiiH merged. 

(«) 4 (ico. *2, c. 28, 8. G. Tho cmirt could not coiniK'l a suriender of the 
uiiderlensu for tho purpose of renewal ((W. v. Arh^^tt (1700), 2 Vein. 
im). 

(i) These words apply to l»oth an ©xpn*ss and an implied sunender. 

U) Kfrlr»i{tAtiv(il /or KnijUtud v. Trrnner, [I8i*){] 1 Ch, lOG. 

(rf) lUte d, i'aik ?. Marihrtti (1831), 1 IJ. Ad. 7ir>, 721 ; Cuusitts v. I*hillii»a 
3 H. & 0. 892, Wn. 

(0 SoHthinr'l V. S^otUr (ISSO), 49 L. J. (q. b.) 35G. Upon accepting a snr- 
reiider from an assigiu^ of tho lease, tho cannot reserve his rights 

against the lessee {Clfinents v. IticJtarthon f IS^s). 22 J^. U. Ir. 635). 

(/) V. <'(«•, J*eorfe\. A.-(f. (l86o\ 3 11. L. (’as. 240. 

& Shaw V. Lofna* (1888\ 69 1 .. T. 477 ; see p. 486, auir. 

\h) S4»e liurttm v. Hardati (1831), 7 hiug. 746, 74G. An assignment of the 
rfwiduo ml the term by the to the lessor, though only by way of mortgage, 
is eciuivalent to a surrender {(vUtr v. Uichardton (1861), 7 Kxcli. 143) ; and so is 
a reoeiuist^ by t)>e lessee to tho lessor for the whole tenu ( fjyyii v. Langfurd ( 1777), 
2 Mod. Ren.* 174 ; Smtth ▼. MapUback (1786), I Term Rep. 441) ; and if rent is 
reserved, this is only recoverable as a sum in gross (iSmiM v. MapleharJc, iuirra), 
(t) See Jkmd. liaidinff* v. Ha/Acr (1826). 6 B. & C. Ill, 121. The term and 
the revei>doD are concurrent estates and cannot exist together. It is different 
where the sauke man has suoceaaive estatea, the one following immediately on 
the other; as an estate par nufr# vie and a term to commence from the death 
of the (vsfui f u« vi€ ; and as to theee there is no merger (ilnd,). Hen^ if the 
leesee panto to hia aub-leseoe the residue of the term from the determination of 
tile auD-leaee, the aub-term is not merged in the residue of the head term (I/gdi 
V, H'onim (1877), 9 fix. D. 72, 84, 0. A.). 
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in a reversionary term of 500 years (k). Where the term merges 
the covenants attached to it are extinguished (/). 

But in equity there is no merger whore the reversion and tho 
term are held by the same person in different rights, where, for 
instance, the reversion is vested in him as administrator, and the 
term beneficially (m). Even when they are held by the samo 
person in the same right, the question of merger is governed in 
equity by tho intention of the parties, and there is no merger if i( 
is intended that the term should be kept alive(n): tho intention 
need not he express, but may be implied from a consideration of 
wliat would he for the advantage of the parties 

The equitable rule prevails in all cases (p). Moreover, the 
merger of a term does not in equity destroy restrictive covenants 
which are attached to ii{q)* 

1067 . The merger of a term in the reversion formerly destroyed 
the covenants in a sub-lease (?*) ; hut now tho head lessor becomes 
the immediate reversioner on the sub-lease, and is entitled to the 
benefit of the covenants (s). The assignment of the residue of a 
term winch has in fact merged may operate to create a now term 
lor the same length as such residue (0- 

Si-:cr. 4. — iJisclnimfr. 

1068 . Where leaseholds are vested in a bankrupt, his trustee in 
hankruj)tcy may disclaim the pro 2 )erty by writing signed by him at 
any time within twelve montiis after the first appointment of a 
trusUie, but the period may be extended by the court ; and if tho 


(A) liac. Abr., tit. “ and Tcfioh tor Ymm*' (8.) 1 (2), p. 870; Strfthens 

?. iSrttJye* (1821). Madd. & G. 00, 

(!) See I);{hevt/r (Lc*r^t) v. Teumivt {188M, 18 App. ('as, 27{^. 

(m) ChambtTft v. Kihtjhnin (1878), 10 Ch. 1». 7*18. Th(»ro vuk liu inmgnr at 
law if tho wci« licld by one JM•r^oIl in dilb'rcnt rijchb*, at imy rati* if 

the union was not duo to his own act [I’lnti \l.ady) v. SUap (1011;, Gn*. Jar. 
275; Jmts v. (1800), 5 Jl. 4 N. 700; alHnned (1801), " 11. & N. 6l#7, 


Kx. Ch.). 

{?i) This princijde is more uswully ojioralivo in respect of churpfs, but it 
applies also to estates and Omdie» Hank, Ltd. v. JUmdu, [llMKi] 1 Ch. 

C. A,). 

(o) Forhn v. Jff'faU (1811), 18 Vos 384, 390; /nyte v, Vavykan di'td^tn*, 
[liiOti] 2 Ch. 308; and conijiam TUlluBt^on v. Lnidard, [lWK)t 2 (li. 
Merger is sometimes avoided by taking a con\e}auo© of the term to a trustcM 
{lielanetf v. l>f^anty (1807), 2 i’li. App. 138\ Hut the insertion in the con- 
veyance to the lessor of a dtchiratictii iigBiost merger is equally ollectual ; and 
see, generally, title Equity, VoI. XI II., p. 140. 

f ;») See Judicature Act, 1873 (30 & 37 ^ ict. r. 00), s. 25 (4) ; and tillo EqCIIT, 
Vid. Xlll.. p. HO. 

(o) lUrmhuthnm Joint Stock Co, v. Lm 11877), 36 L, T. M3; see 
f. birattm (1859), I T)o O. F. 4 J. 33 ; Jay v. iLchardMon (1802), 30 Beav. 503 ; 
Craig y. Oner, [18!»9] I 1. If. 258, C. A,; though TK»w«il»ly tho surreiidor 
extinguishes provisions inserted in the leose for the beueni of the lessor {Dyneior 
CLord) V. TennatU, tupra, at p. 292) *, and compare p. 519, anU, 

fr) ITebh v, Busselt (1759), 3 Term Ben. 393. 

(s) Beal Phqperty Act, 1845 (8 4 9 \ ict c. 106), a. 9, which appliei equally 
to Bomnder (see p. 551, anU) and to merger ; and compare Cooveyancing and 
Law of Pioperty Act. 1881 (44 4 45 Viet. c. 41), a. 10. 

(t) OoUm V. Bkhardtfm (1851). 7 Exch. 143; and compare uoto (5). p* 552. 
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Landlobo and Tenant, 


Hkct. 4 . 
Disclaimer. 


Artimi for 
double rent, 

IMfUreuM for 
Brni Ai‘L, 
1737 . 


Art ion for 
double vkIuc. 


property has not come to the knowledge of the trustee within one 
month after tlie first appointment, the period of twelve months 
runs from the time when he first became aware of its existence (a). 

Sect, 5. — Action for Dovhle Rent or DoMe Value, 

Sub-Sect. 1. — Douhle Rent. 

. 1069. If a tenant (h) gives notice to quit(c) at a time mentioned 
*in the notice, and does not deliver up possession at tho time so 
mentioned, he is liable (d) thenceforward, during all the time that 
lie cniiilniies in por).scssion (c), to pay to the landlord double the 
rent payable under the tenancy. The landlord lias the same 
remedies for the double rent as he had, prior to the notice, for the 
single rent(/). Hut the tenant may leave at any time and stop 
the double rent without giving a fresh notice to quit {g). 

SuB-Suerr. 2.— Double Value. 

1070. If a tenant for any term for life or years (h\ or any i)erson 
who gets possession of the premises under or by collusion with such 


(n) nni»krn|>t(\v Act, 18S3 (46 & 47 Viet. (?. .Vi), bo: Pankniptey Act, 
tW»0(.’):i A 51 Virt. c. 71), H. i:i; boo titio P \.NKuri*T(;Y and I.VSOT.VENCY, 
Yol. 155, 101 ; uiid a.s to the < «>f tho dHolaiiuor, as to leave of the 

eotirt to (Iih Iuiih, um to orders voting tho disehiiincwl properly in otlior i>orsons 
inter«'st(«d, and us to tho nghte of jHn’sonB iiijurod by disdainiiT, boo ibb/., 
pp. lt»2 - ItMJ; and uh to the proof for rent, boo ibvf., ]»p. 200, 221. Where tho 
right to miioNe fixtures d(«|K«iidH on the ttrins of the lease, the tnisteo cannot 
r* move them after disclaimer, Hinee this jmts an end to all the provisions of the 
lease l.uthom^ j\x imrte ( INSI), 10 Ch, 1). 7, C. A.) ; Bt»o Jlr Ane/fs, 
y*V fnotr .S7e/»//rw«tl877), 7 Cli. 1). 127, C. A. (dociilod under tho llankruptry Act, 
isnO (d’J A 33 Viet. c. 7 ihs. 23). Wheie an asKignment is an act of biinknipt»‘y 
Hiid the tiusteo diselaiins, the assignee is Imhiu lor rent accrued duo before the 
adjudioitnm iu bankruptcy v. /'oy^r, [15)02] 1 K. 11. 505, V. A.). An order 
▼e.-uag iheiliH. liimod projau ty iii a iiiorig.igcc by suleilemiHe may include a pait 
of the demis*Hl preiiUM's whii’h is not iiiclinhsl in the mortgage {Re f/ulmt'Xf 
/ r futrlr AHhwoith, [1 008] 2 K. 11. hl2). Fot fonn ol dis(.l.iitijGr,Ka! Kacyclojiii'dia 
of Kilims and I’rocisleiits, Vi»l. VII., pp. 707 d »(»i. 

t/i) The statut4i (*hh> note 01), in fra) applies to all tenanta, including weekly 
tenanta, who have |K)wor to uetcnnino the tenancy hy notice ; So/liran v. Ilinbop 
(1826’, 2 K. Jk P. 3,'i0, fiOffm, was decidisl on the erroneous assumption that the 
statuie wassitiuhir to tho luindlord and Tenant Act, 1730 (4 Geo. 2. c. 28 ). ». 1 : s(*e 

f ». /swf, Thei-e art> material di«^tiin'lions lietweon the two Btatntes, and tho 

utter statute must lie construed by itself [M i dune v. IhuVtdonr { I S25). 4 11. A ( ’. 
022, 031 ; csmiparc (UtUmo v. Jierhy (1776), 2 Win. HI. 1075, 1077 ; Timmins ?. 
(176-1), 1 Wm. Hi. 533). 

(f) The notice may lie verluil or in writing (Tiw mi ii.« v. Ro'rfiium, $npra '^ : but 
it must lie certain ; a notice to quit ujam a contingency will not do, alihongh 
the contingency happens ^/<irrti«cr v. DlhtnuO'n (ISIl), 2 tamp. 55)1, 51)2i ; 
and see title Disiuess, Vtd. \I., p. 150. note (^i). In pMcetslmgs founded on the 
statute the term* of the tenancy and of the notice to quit mu*>t be soshoan 
that the tenant's jxiwer t*» dclcimiiie the tenancy by notice, and the sufficiency 
of the notice, may appear (//*iJ«#>r#foa*v. Doiio'is (1842), 10 M. d: W. 765). 

(d) Ily the Histresw for Kent Act, 1737 (11 Get>. 2, c. l(q, s. 18; see title 
lUsTttKHS, Yol. XI., p. 150. 

(f) Anttn. (1773), U>fTt, 275: lUih v. Mar/otUmf (18.31), 1 H, A Ad. <M»4. 
(/) S*‘e Timmins v. Rtori tujn a ; SuniAhtj v. .Vfri'-'jr/ (1 ''OS). tl Hu<t, 310, 
514 ; tfumttersttfne v. jrit-'ici. 

i e) KiW>fA V. Mar/UrUine, sttput 

A) A tenant |n»i» year U* to.u holds lor a *' term ” (see lh)e d. Hull v. H 
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tenant, wilfully (t) holds ovvr Uio pmniseH aftur the d'trrmiiiatloil 
of the term, and after dcniand luado and notice iti writing given 
for delivery of possession (A) by the reverHioiuT or his lawfully 
authorised agent (/), the person so holding over is liable to pay to 
the reversioner at the rate of donhlo the yearly value of tlio 
premises (m) ; and against this |)eimhy there is no relief in equity. 
The notice may be given either before («) or after (o) the dotennina- 
tion of the term, and it is not necessary that the dutnand and notice 
should be distinct (p). Moreover, a notice to quit involves in 
itself a demand for possession, and is a sullicient notice under the 
statute (q). 

1071. The action for double value can be brought only by the 
landlord or reversioner (r), and be can bring it notwithstanding that 


n. 

Action for 
Double Rent 
or Double 
Value. 

T.iinini)r«l Mnil 
'IVnau* Act, 

1 7:Ui. 

Whut is Biifn. 
cieiU. liottce. 


N«tnr« of 
retuoity. 


(Ifi'lo), 14 M. & W. 6S2, esc) oii<l tho e«tatttto to Hiirli ii tonnnt (m»h 

Ht/ail V. Jiiih (ISOS), 10 Kast, -IS) but not to a wtt kly tenant {l.hyis. 

(ISU)}, *i t^onp. 4A.'t) or otLior tunaiit fur los!i tliuu u )var ( v. Huil 
{mi), S Ring. (y. c.) oOs;. 

(i) The Htatuto does not apply whoro tho holding ovor is undor u hmA/uh imM. 
take or under a fair chom of light ; it must bo cuutuitun iouM in tho hiuihm that tlm 
tenant knows that ho has no right to keep poanmiuii ( Wriifht v. Smtth 
tiKsp. 2(K1; SimUlift v. .NVr//#// (lSt»S\ 0 Ka^t, SlO, Sl-t ; /liint v. //oy a (isio:, 
C M. & W. .‘lO.'J ; »Syr/«/<“yi V. IlftroN (ISCP C II. tSc N. SIC, J’)k. ('ll. ; ItiH* liuitou v. 
Murriutt {mtl), Ki L. T. 207). Ibuiroit does not upfly wiittro a snl>4onant 
holds over without tho e<m!*unt of tho t4*nant {Hamh v. i'iaik (ISTc;, 10 
W, U. 48). 

(A) Tho tenant is not b<mnd to give up pos<ot<f«iori till tlie end of tho lust day 
of tho term, neo p. 44C, ante; hcnco a iiotie^^ under the Ntutnto tu give np 
iJOHhCSMon at noon on tho last day is bud (/%e v. Mon '’ ISoC', lu U. n. CHIj. 
ror a form of notieo demiiiHiing po.'^ohhifui und cluiining duublo value, wo 
KneyelopiiMlia of Kurms and riotedenU, V'ol. VII., p. CSS. 

{/} A reees\er under a iriortgugo d<*ful. with power to giro tmlire to quit 
(h.o/e V. li'tinat (IS.>S\S Ad. & Kl. ^s2}, and u reieiver uppmuti'd by tho 
court ( a V. Co/i^f/ {1771), fi Ihirr, 20‘.M} are ugentM lawfully uiitho- 
iisihI t«i give a injlioo under ihe Hlatuto. A'* t<# jvreariK, gniuTalls, hi-u title 
lin-KlVKiiS. 

iffi) JJy Ihe I/andioid and Tenant A< t. 17*Wl (I (ie^n 2. r. 2s), a, 1. 

Ill) V. iJl. lUTo; Mnfrhijtr v. Jinin/rt »•/ { I TSA), 

1 Term Ib p. o.l. 

(o) fVd'/i V. Sti'h* (lsU7), S Imt th« landloni mu-'t io*t in the 

ineantiun) hrne done any act n'cugruiing tho <.«tmtiiitun*‘o oi iho tenuiu y 
{tiiuL, at p. iiCl <> 

(;•) W ti frill v>n fldley, m/ra. 

{tf) Sec v. Ari/efrowf/, sn/'ra ; and for this pnTjK»HO a nr»tw e given in 

the tuaial alternative form p. 45U, anit) will sotlire, though if there in 
doubt 88 to the at in.il time for i|niitifig, thia may pievent thn holding oier 
fiom iHL'ing w.ltul [//r<f v. livrn, ut p. . lint u ni*lu;« to quit N*hit h 

reipiirea to be given beforo tho deterniinatnm ol tho term will uot 

»n\\\cii il*wjf V. Mort, $ufira). 

(r) JSw UaHonrt v. ir»/v»art (ISIJ*), 3 Exch. 817. It ran riot bo brought by a 
]e«HCO under a future lease to cumiucnee after th»* deUjnninafion of tie* lir^t b‘aw, 
eiiicesuch future lea*<e doea not po^s the reverHem v. r.*/r {lh.'»8). A 

C. lb (x. s.) 514). One tenant in common can bring an aetion for the douldo 
▼ulue of his moiety {Cuitnuf v. Dtrhh tovta ) ; but tenants in c^jrnrnon cam not sue 
jointly unless there has U?on a joint dernw© flli/AiMsoM v. IhU (IHUA), I Ring, 
(w. c.) 713; see p. 313, ante). An acli«>ii for fb-nWe value caunot be bnmght by 
the ^loinistrator of the landlord's executor until he has taken out adminUtratioii 
de non to the landlord, notwithstanding that the tenant has atlonied to him 
(7'iftj/riy V. liruwu (I7fi8), 2 Bos. d: I*. 3ia). 
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Scot. I. he has obtained judgment for recovery of possession («). If the 
Action for amount claimed does not exceed £100 it can be brought in the 
Double Bant county court(0i otherwise in the High Court, but double value cannot 
or Double be distrained for (a). The double value is reckoned from the deter- 
mination of the tenoncy, if the notice was given before the deter- 
mination (b) ; and from the giving of the notice, if given after- 
wards (c) ; and is calculated on the yearly value of the premises, 
and not also on the value of incidental advantages (d). If the land- 
lord accepts a single rent for the period covered by his claim to 
double value, it is a question of fact whether he has waived the 
claim, or whetlier ho takes thcf amount of the single rent in part 
satisfaction of it {e). 

Part XIII. — Delivery and Recovery of 
Possession. 

Sect. 1. — Entri/, 

Lability to 1072. A lease usually contains a covenant on the part of the 
rMtow lessee to deliver up the premises on the determination of the term. 

In the absence of such covenant or of any express stipulation, the 
tenant is under an implied contract to restore possession to the 
landlord (y ). The damages for breach of this express or implied 
obligation are not the value of the land but the real damage 
sustained by the landlord (//). This will include the rent of the 


(i) Since Iho action is fur doublo value, not doublo rent, it dues not rocogiuse 
a tenancy in the les8<*o {8uuUhy v. Seving (ISOS), 9 ICnst, 1510). The head-note 
to Wright V. Smith (1805), 5 Ksp. 203, ron^ra, appears to be erroneous. As to 
proceedings for recovery of possession, see p. 55S, post. 

(f) County Courts Act, 1S8S (61 A 52 Viet. c. 43), s. 50; County Courts Act, 
1003(3 Kdw. 7, c. 42). s. 3; If irkfum v. Lte (1848). 12 Q. B. 521; and see 
tiUe CoUMY CoUKTB, Vol. >nil.. p. 428. 

(a) Timmins v. /tffu iisim (1764), 1 Wm. BL 533, 535. 

\hj SonUhg V. Stt'ing, sttjra. 

(c) Ct55 V. Sivhfs (1807), 8 East, 358, where it was also held that tingle rent 
oottld not be reooverM for the interval between the expiration of term and 
the notice. 

(d) A'.g., the value of the supply of steam power incident to a tenancy of a 
room in a factory {ficHmon v, liaroyd (IS4U), 7 M. A W. 48). 

(s) JtyaU T. /fSch (1808), 10 East, 48. 62; see d. Chmy v. Battm (1775), 1 
Cowp. 243. 246 ; and compare /faiWtason ▼. Harriett (1867), 16 L. T. 207. 

(/) Umdtrttm t, ^^aire (I860). L. B. 4 Q. B. liO. 173; see Harding v. 
CmAom (1703), 1 Esp. 67. The rule applies where the lease is determined bv 
surrinder (D’Arry Cwffefnaiae (Lord), T 1009] 2 1. B. 474, C. A.). The tenant 
cannot by the use and enjoyment of the demiaod land a^uire aninst the 
landlord an eaaement in it distinct from such use and enjoymentTOttfrein v. 
Mmiis (1881), 17 Ch. D. 391, 404); see title EasEUEm xkd pKOFtTa k 
pBgypni, VoL Xl., p> 263. 

(p) ffoISM T. Ions (1856), 11 Exoh. 769, 774. Where one of two joint 
tenants holda over, both will be liable if the other assents to the holding over, 
bat otherwiaeonly the one who holds over (OArw/t/ v. Tancred (1843), 12 IL A W. 
tie. Kx. Cb. ; Draper v. Vnt/U (1646), 16 iL A W. 166). 



Part XIIL— Delivery and Recjovery of Possession. 

premises during the time the landlord is kept out of possession (/i); 
the reasonable damages and costa incurred by the landlord in respect 
of claims against him naturally arising out of the tenant's failure to 
deliver possession (i) ; and also, where an undertenant is in possession, 
the costs of an action brought against him to recover possession (A). 
The landlord can sue for the recovery of chattels which form part 
of the demised premises, and which have been wrongfully removed 
daring the tenancy (1), 

1073. Where the tenant fails to deliver up possession, the 
landlord is entitled to re-enter and take possession, subject only 
to certain statutory restrictions (m). Thus ho can re-enter where 
the tenant has abandoned possession (a), or where he can eflect 
the entry peaceably (o) ; and even if he enters forcibly, and 


(h) Henderson ▼. Squire (18C9), L* R. 4 Q. R. J70, 1 Til. 

(t) Where, for inatunce, he hoa contrat't(«d to let the pri'ininoM, but ciinnot 
place the new tenant in possesaiuii {HramUy Chesterton (18^7). 2 0. R. (n. r.I 
692}. 

(k) Henderson v. Squire, stijira. While an underlesaoo wrt>u>;full\’ roinuina 
in occupation, the lessor can treat the as ntill in posHo^ahMi {Hanlinq v. 

Crethom (1793), 1 Esp. 67 ; compare liae v. irij///* 2 Roa. & P. (n. k.) 3:{0), 

and can recover rent from him for the peruHl ox the uikderloHScc/H ixu'iipatiou 
(Ibbs V. Jiirhardson (IH31I), 9 A<1. & Kl. M19). If the lo«.m ‘0 to con- 

tinue his tenancy, the uudorbissi^, if he remains in po!> 80 HMion, will unuiilly bo 
presumed to continue the uuderteriancv so as to be hable to the lewiee for rent 
(Levy V. Letvis (1861). 9 C. R. IN. 8.) 872). 

(0 /Verc V. Ferrers (ISIM). 61 L. J. (ciI.) 426. 

(m) /.e., those impr»MHl by the Statutes of Forcible Entry »tat. (I3S1) Ric. 

2, st. 1 , c. 7 (which provides that entry shall iiotlw made with a stion;: hand, 
or with a multitude of iwiplo, but only in jN>uC(MblQ and ixihv munncr) ; stat. 
(1391) 15 Hie. 2, c, 2 (which eoi|>»»wers the jiiKlicce (w;o title ^fAinsnuiKN) to 
punii^h fori'iblo entry); slat. (1429) 8 Hen. 6. c. 9 (whirh applied tlio outlier 
statutes to both forcible entry and forcible dotuinor, nnd ouijhiwimthI the justices 
to cuuso the party forcibly turned out to bo put l>ack in ]»'»ssesHH)n); and see 
stat. (1688-9) 31 hlliz. c.'ll ; stat. (1623-4) 21 Jjuj. 1, c. 15 (r»«stilMtiou in the 
cam) of lessees for years); wse U. v. Wannop (1151}, Say. 142. Foniblo entry ie 
“entrv with a stronj: hand, with ummuiil woajMuit*, or with menace of life or 
limb ” (3 R.IC. Abr.. tit. ** Forcible ICutry and l>ijtHiner,” 7lh wl., 716 ; I/nrrey v. 
Jirydyeit (1845}, 14 M. fk. W. 437). Vi<d* uce i biuldiii'r, as wt»ll as t4» jx^rsons, 
may (MiniStitute a forcible entry 1 3 Rac. Abr.,ljt. “Forcible Kutiyand iMuinoj*,’* 
7th’ ed., 717 ; 1 Hawk. P. C., 8th ed., 50!) ; but not the nioie romovul of locks 
or bars, provided there is no breach of the peace {If v. Ta}»errU fl892i, 8 

T. L. 11. 241). The use of force after the eutiy. but Ixjfore coinjilote 

has been obUinotl, turns a ]ieaceablo inb^ a forcible entry (13 Vin. Abr., 2nd od., 
380 ; 3 Rac. Abr., tit. “ Forcible Entry and Jietainor,” 7th cd., 716 ; v. 

Hawkes (1881). 18 Ch. I). 199), It has br^n held that there cannot l»e a for* jldo 
entry on a tenant at will or et sufferance (//. v. llW/y <r/o/ IIVW (1669), 2 Kob. 
496; Jt. V. Jhrnq (170i»). 1 Salk. 2*j0), but this is doubtful ; i^mparo I Hawk. 
P. C„ 8th ed., 503. After a peaceable nnd complete entry by a j»erm.i» with 
right, a forcible maintenance of posses*«ion is not n forcible dotiiiijer ; it i« only 
a forcible detainer where a person who has ©nterml, whether forcibly or not, 
without rijrht, or who, having right, has entered! forcibly, witliholds jsHm*ssii*n 
from tbe former possessor (/f. v. f^aktey (1832), 4 R. * Ad. 307). There is no 
forcible detainer after three years from entry (stat. (1429) 8 lien. 6, c. 9 ; slat, 
f 1688-9) 31 Elia. c. 11). 

(n) See Lneett v. Lear (1802), Peake, Add. Caa. 210; IVUdhor v. Mnferth 
(1828), 8 B. ft OL 4, 6. 

(o) HWiams v. rawwff (1892), 8 T. L. B. 241. A mere trespaiHfor, who hat 
not be en in occupation long enough to establish bis own fKMscssion. can be 
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Sect. 1. 
Entry. 
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is thus liable to crhniiial proceedings under the statutes, 
yet the tenant has no civil remedy against him in respect of the 
entry (p), though the tenant can recover damages for injury 
to himself, or his family, or his^ property in the course of the 
entry (q). If, however, the entry is peaceable, the landlord is not 
liable for damage to goods which are unlawfully on the 
premises (r). 

Sect. 2. — Action. 

Sub-Sect. l.—/n the High Court. 

1074. Possession is recovered in the High Court by means of an 
action for recovery of land (s), with which may be joined a claim 
for mesne profits (t). Whore the term has expired by lapse of time, 
or has been duly determined by notice to quit, or, in the case of a 
tenancy at will, by determination of the will (a), or has become liable 
to forfeiture for non-payment of rent, the writ may be specially 
indorsed (a), and then judgment can be obtained summarily (//), 
unless the defendant obtains leave to defend. J udgment may include 
mesne profits up to the date on which the landlord obtains 
}>os8es8ion (c). But this procedure is not available where the 
tenancy has been determined by surrender (d). or by forfeitiiro 
otherwise than for non-payment of rent (c). Nor is it available 


ejfN}tod by force, provided no peruoiial injury is done to birn (iScof< v. llrown 
{AtaUhew) if* iUu (1884), dl L. T. 740) ; and see title Tiikspass. 

(») UMall V. Maitland (1881), 17 Ch. 1). 174 ; Iteattie v. Mair (1882), 10 
L. U. Ir. 208, 211 ; see Taunton v. Coator (1797), 7 Term Uep. 401 ; Turner v. 
A/fpmoM (1820), 1 Btiig. 158; Kavanagh v. Oudge (1844), 7 Man. & Q. 010; 
Aiciion V. (1848), 11 Q. B. 890; Ihtrling v. Head (1850), 11 Q. B. 904 ; 

Pollen V. lireterr (1859), 7 C. B. (w. 8.) 371 ; JJladre v. liigge (1861), 10 C. B. 
(8. s.) 713 ; and es to the nature of tbe poeseeaion given by a forcible entry, see 
Lowe V, Telford (1870), 1 App. Ca», 414. 

(») Uillarg v, Oay (l833), 0 0. & P. 284; Neuion v. llarland (1840), 1 Men. 
k (i. 644; Hmidall v. Maitland, euffra; Edwick v. //au;AY« (1881), 18 Ch. ]>. 
199, 21 1 ; but see the judgments of Aldeoson and Paakb, BB., m Uarvey v. 
Urudgee (1845), 14 M. 4 W. 437. 

(r) Jonee v. EoUg, ri891] 1 Q. B. 730. 

This rsplnci^ tbe action of ejectment (see Oledhill r. tfttfifsr (1880), 14 
Cb. I). 492) ; see title Action, Yol. 1., pn. 34 d ho., 44 d mo. 

(l) B. 8. 0., Ord. 18. r. 2. rr- 

(m) Including % tenancy at will created for mortgage purposes (Uauhut v. 
lavwgUm (1884), 13 Q. B. D. 347 ; l/aU v. Con^fort (1886), 18 a B. D. 11 ; 
Jerrel v. Edwards (1891), 98 L. T. Jo. 8; Esngs v. Lester, [1896] 2 ^ B. 
102, 0. A^. 

(a) B. 8. G., Ord. 3, r. 6. As to tbe indorsement, see ffanmer v. Cliflon, 
[1894] 1 Q. B. 238. Tins in practice rcplac<>s the summary proctHliito under the 
Cummoii Law Procedure Act, 1852 (15 A 10 VicL c. 70), ss. 213, 214, founded 
oa stat (1820) 1 Ueo. 4, o. 87. 

(h) E. a U., Old. 14. 

(e) SoiUhpori Tramways Co. v. Candy, [1897] 2 Q. B. 66, 0. A. It is 
Immaterial that the plaintiff baa claimed too much bv bis writ, or has in fact 
claimed on a wrong basia, where, e.p., the figure u on douhlo value, 
provided tbe writ dote not abow this 

(d) Iks d. TindM v. ifot (1831), 2 B. A Ad. 922; decided on eUt (1820) 

1 4, 0 . 87, ae. 1, 4. 

(e) See /be d. Cundey v. Bharylsy (1846). 15 IL 4 W. 558; Msamryh t. 
SmeU, [1881] W. K. 34; Af«fe*i v. [1894] 1 a U. 796, a A. lU 
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where the claim involvoB proof of de\^lution of the title to the 
reversion. The plaintiff must either be the original lessor, or his 
title must depend on estoppel, by payment of rent or otherwise (/) ; 
and the facto out of which the e8top])el arises must not lie in 
dispute (ff). 

Where the writ is not specially indorsed, or where the defendant 
gets leave to defend, the action will proceed as an ordinary action 
to recover possession of land (h). A mortgagor entitled to 
possession can sue in his own name, if the mortgagee has not given 
notice of his intention to take {lossession (i) ; but usually the 
plaintiff must have the legal title in himself (^). Judgment for 
i*ecovery of possession will bo enforced by writ of possession (/). 

1075. If the tenant is sued for {K^ssession by a person claiming 
adversely to the landlord, he must give notice to the landlord (w), 
and the landlord can then obtain leave to appear and defend (a). 


Bi;d-Skct. 2. — In ih€ Caunii/ VuurL 

1076. The landlord may, in some cases, recover possossion in the 
county court either hy an action of ejectment or oy an action for 
recovery of possession («>). 

Sect. 8. — Proerdnre before Ma{fietraic$, 

1077. Where a house, land, or other corporeal hereditament has 
been held on a tenancy at will or for a term not exceeding seven 


J rocwlure was eitonded to forfeiluro for non-payment of rent Ly tlio R. C., 
an nary, 11KI2. 

(/) r'awi/ V. HrJhffT (1880), 17 Q. B. I). 97, C. A.; aoa Ouiu»te$» ▼, Carahrr^ 
[IIHK)] 2 I. k 606. C. A. 

Jime$ V. titone, [189*1] A. C. 122, P. (\ 

(A) As wivice uf the writ whoro the prninifieB are vacant, si*« R. S, f’., 
Oitl. 9, r. 9; as to iw»ru«*o ont of lli« jurimliction, kco R, S. (*., Onl. II, r. 1 (a); 
Aynrw v. i'thrr (1684). 14 Q. B. It. "S. 

(») Judicature Act, 1873 (38 A 37 Viet. c,e6),s. 25(6). Bulii the e»t«<e 
is in the mortgagee, the mortgagor cannot exeiriite the right of forfeit tiro for 
breach of ooreuant and then sue for posAesaion in his own name {Matthewi v. 
Vther, [1900] 2 Q. B. 635, C. A. ; compare Turner t. Walsh, [I909J 2 JC. Ik 
484, C. A., and see p. 69(5. pest), 

{k) In ejectin'*nt the legal title rouAt as a rule be before the oourt, if the 
equitable title has not 1»een clearly establisbed (see AUm v. WoofU (tSU3), SS 
li. T. 143, C. A.) though if the equitable title is clear this may not l)c necwMuiry 
(.4wfrim Lawt, Building, and Inrrstmmi ih, v. f^teu*art, [1901] 2 I. R. 367, 
C. A.) : but a landlord usually has a legal title by estoprict. 

{/) R. a 0.. Old. 42, r. 6; Ord. 47, it. 1,2; and see title Kxr.ri?Tioif, 
Vol. XIV., p. 76. The writ msv l»e issu^ notwithstanding that th« landlord's 
eetate has terminated, unless this would be unjust and futile {Knighi r. CUhUm 
(1886), 16 a B. D, 294, C. A.). 

(m) Common Uw Procedure Act. 1862 (!6 A 16 Viet c. 76), s. 2<f9 ; see 
Crocker ▼. FtdhtrgUl (1819), 2 B. A AM, 662. 

(w) B. a C., Ord. 12, rr. 26—27. The landlord must rely only on bis own 
title, and cannot set up anv defect in tbe pUintilPs title as sgainst the tenant, 
(Awd. Daiim ?. Creed (18i&), 6 Bing- 327; Bos d. Af« ▼. LUherland (1836), 4 
Ad. A EL 784). . , 

(e) See title Tountt <V»v»ts, VuI. VI! L. pp. 435, 436. As to joinder of 
csuaeM of action, see M., p. 468 ; ns hi serf ice, tin*!,, p. 463 ; Aud as to appeals, 
ibui„ p. 
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years, either rent free or at a rent not exceeding £20 a year, and 
upon which no fine has been made payable, and the term has 
ended or has been duly determined by a legal notice to quit or 
otherwise, and the tenant or occupier neglects or refuses to give 
up possession, the landlord can recover possession summarily 
before the justices, by statutory proceedings (p). For this pur- 
pose be must serve (q) on the tenant or occupier a written 
notice in the statutory form (r), signed by himself or his agent («), 
of his intention to proceed under the statute ; and if at the hearing 
the tenant or occupier does not show cause to the contrary, and the 
landlord gives evidence of his title to relief (Of the justices in petty 
sessions, or any two of them, or a stipendiary magistrate (a), may 
issue a warrant to the police (b) commanding them, within a period 
therein named, not less than twenty-one nor more than thirty clear 
days from the date of the warrant (c), to enter (by force if needful) 
and give possession of the premises to the landlord or his agent. 
The procedure does not affect the tenant's rights as outgoing tenant 
under the ciislom of the country or otherwise (d) ; nor during the 
twenty-one days is the lessor precluded from exercising his common 
law right of entry (r). If the landlord is not in fact entitled to 
enter, the warrant does not protect him from an action of trespass; 
the obtaining of a warrant maybe treated as a trespass, and, on the 
tenant giving security for costs, the execution of the warrant can 


(fi) Undor the Small Tenements Becovery Act. 1H38 y & 2 Vici c. 74), s. 1. 
For the statute to apply there must be the relation of landlord and tenant 
between the parties (If rib v, Fordrtnl (1868), 32 J. P. 804 ; Brown v. Newmarth 
(1875), 40 J. l\ 212). The premisee are within the statute if the rent is less 
than £20, although the tenant has agreed to pay collateral sums, such as 
rates and taxes, which bring the annual payment to more than £20 (Re 
fhehmoml Jiutices (1693), 10 T L. E. 68). As to the general procedure before 
justioos, see title Maqistrates. 

(v) As to service of the notice, see Small Tenomente Beoovery Act, 1838 
(l A 2 Viet c. 74), s. 2 ; the iif>tice must be road to the person on whom it is 
served, and its ptirport and intent explained. 

(f) 8mall Tenomeute IU)ooyery Act, 1838 (1 & 2 Viet. c. 74), Schedule. The 
statutory form should be strictly followed, and should state the place where the 
application is to be made (Delaney v. Fox (1K56), I C. 11. (N. 166). For form 

ol notice, soo Encydontedia of Forms and iW^ents, VoL Vll., p. 689. 

(f) If the justices find as a fact that the person who signs the notice and 
applies for a wurant is the duly authorised agent of the landlord, this finding 
will not t»e interfered with (E. v. fhphn$ (1900), 64 J. P. 454). 

(1) 7.#., evidence of (1) the holding and of the expiration or other determina- 
tion ol the tenancy ; (2) where tlie title of the landlord has accrued since the 
letting, the right by which he claims {MMsession; (3) service of the notice ; and 
(4) the neglect or refusal ol the tenant or ooenpier. If these matters are 
proved, the jurisdiction of the justioes is not ousted by the tenant alleging title 
in a third person (itssi v. Davim (1858), 4 0. B. (n. s.) 56). 

(a) 8ee Stipendiary Magiatrates Act, 1858 (31 A 22 Vici. o. 73], s. 1 ; and see 
title Maqxstratrs. 

(M The warrant oan only be issued to the police (Jonm v. Chapman (1845), 14 
IL A W. 124) ; as to the dmenoe to an action against persons acting in aid of 
the polios, see Fifmaiidi v. i\nntger (1845), 7 Q. B. 558. 

(r) These peiiods must be stricUy obeenred, and the magistrates cannot 
raimd the issue of the order for a sUted period (E. v. ffopkim (1900), 61 
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be stayed until judgment in the action of tros))a88 (/). If the 
landlord has lawful right to the possession of the premises* he is 
not to be deemed a trespasser by reason of any irregularity in the 
proceedings under the statute* hut the party aggrieved can bring 
an action to recover the special damage which he has sulTered (<;), 

1078. Wliere premises are deserted* possession can be recovered 
under statute (/<)» where (1) there is a tenancy of lands* teneuienls* 
or hereditaments at a rack rent, or at a rent of full throe-fourtlis 
of the yearly value of the premises : (2) there is a half-year's rent 
in arrear(i); (il) the h nant has deserted tlu) premises and left 
them uncultivated or unoccupied (A) ; and (4) there is no sutlicient 
distress to meet the arrears of rent. 

Two or more justices, at the request (/) of the landlord or 
his LailiiT, view the premises (m), and alVix a notice of a Hi*cond 
view to take place not sooner than hmrteen clays (n). If on the 
second view the tenant does not appear and pay the rent in arrear* 
or if there is not sufheient distress on the ))remisos» ilio justices 
may put the landlord into possession (n), and the lease* as to any 
demise therein contained only, is thenceforth void. An appeal 
ii(‘S to the judges of assize (u). A successful appeal gives no action 
for trespass against tlie justices provided the statutory procedure 
has been followed {h) ; though the landlord is liable if he luis 
improperly procured the interference of the magistrates (c). 


S ECT. 4 . — K nc roach men t$, 

1079. WhtTe a tenant encroaches upon waste— that is, uninclosed 
— land adjoining his bidding, there Ls, in the ahsimce of evideuco of 

(/) Small Iioo<jvorv A<’t, IKSH (I A 2 Viet. c. 7*1). wi. 3, 4 ; 

Darlih(fft‘n v. Vnhhard (IS 12), 4 M*u». A 0. 78.3; s<‘e yitUrra v. ALl/rey (1874), 
L. i{. ioc. P. 20. 

(•/) Small h«-Mivciy A<.t, IhiiS (I & 2 Viet. c. 74). «. 8; Pdauty V, 

Fijx (1837), 1 II. (n, s.) ir»(j. 

(/i) /.e.* the In-.tn'srt for Act, 17.'*7 (11 f»co. 2,c. 19), a. 16. 

(i) Tho DoMertcHl T«ii«*itionlH Act, 1817 .#7 Ooo. 3, c. 32], ttlt«TO<» th© period ol 
arrears fiom on© year to half a }ear. it ih not incenmtrv rhut tho landloni 
should have iin expivM power of rc»-<;iitry {ihpj . ; soo iiduuirtU v. //'.•/yc* 
(1836), 13 C. h. 477, 49o ; coniparo Ex J'tltm (1818), 1 B. A Aid. 369}. 

(i*) Ex parte PUtonf $*i}jra, 

\l) The request need not be on oath {Itasim ▼. Carew (1823), 3 B. A (.*, 6 ID), 

(m) A metropolitan polico xnagUtrat© inav nemi a constubi© to view th© pr©' 
mises (Metn)politan Police Courts Act, 1840 (3 & 4 Vict c. 84), a. 1.3) ; but this 

e twor cannot )>e exercised by th© Lord Mayor or Aldorinou at the Mansion 
ouse or Guildhall v. Hupra). 

(n) There mu»t be fourteea clear days [iJteak ?. lirvjhton Jueiicet (1838), I 
F. A F. 110). 

(o) If the magistrates are not satisfied that the case ia within the sutute a 
mandamus will not be issued to com]:>el them to givejN>sseH«toij (ExfiarU Fuidv 
(1840), 8 Dowi. 333). As to mandamus* see tities Caowy PjucTiCK, Voi. X.* 
pp. 88 et $eq. ; hlAOlsTRATES. 

(a) Distress for Bent Act, 1737 (11 Geo. 2, o. 29), a 17. Tim apneal is to 
th fft n as indiTiduals* and not as Comznia»iunert of Assise, and their order should 
be Torih^ by their own signatures (/L v. Sewdi (1843), 8 Q. B. 161). Although 
the aimeal ia successful* the justicei are not bound to restore possession unta 
so directed by the order (iZ, v. Trot// (1640), 12 Ad. A El. 761). 

(3) Basten t. Carew, eupra ; Aehcrn/i v. Bourne (1832), 3 B. A Ad. 684« 

(e) See i/o#/©n r, Coreir, s»/pr«, at p. 635. 
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R contrary intention on his part, a presumption that the encroach* 
ment is annexed to the holding, and on the determination of his 
tenancy be must give it np to the landlord together with the 
demised premises (d). 

1080. The rule that a tenant is presumed to make an encroach- 
ment for the benefit of his landlord is restricted to cases where the 
encroachment is upon waste land (e), but the presumption arises 
whether the land belongs to a third person or to the landlord him- 
self. As against a third person, the tenant is only entitled to hold 
the encroachment when the title of such third person is extinguished 
under the Statutes of Limitation (/) ; and it is the same as against 
the landlord, if he has not assented to the encroachment. After 
twelve years the tenant is entitled to hold the encroachment against 
the owner, whether a third person or the landlord, until the deter- 
mination of his tenancy, when it must then be given np to the 
landlord. But, though the landlord is the owner, and has assented 
to the encroachment, this does not create a tenancy at will, so as to 
enable the tenant to get an absolute title against the landlord under 
the statutory provision relating to such tenancies (y). The tenant's 
title lasts only during his tenancy of the original premises. 

1081. If the oncroacliTnont is not on waste land, so that the 
presumption does not arise, it may still appear from the circum- 
stances of the case that tlie tenant intended it to be part of his 
holding, and though after twelve years he may retain it during the 
remainder of his tenancy, he must give it up to the landlord when 
his tenancy comes to an end(/i). 


(f/) S(M» title Commons and IlionTS of Common. Vol. IV., pp. 533, 634, and 
ciinea cited */>»</., p. 534, not© {m); aoe Jh>e d. (Jotmllf nmi 
Oivthruluf, find IHvkinium v. i^top/ord (1831), 9 li. J. (o. 8.) (K. l».) 171. This 
nil© iH Hometiines ba>eii on the preatimptioii that the tenant inclosee for the 
l»ontdit’*of the landlord (/}of d. Challhwry, Ihrm (1795), 1 Eap. 401; Doe d, 
I Pi //in (1836), 7 C. & l\ 332); but turn has been objected 

to on the groniid that it makes him steal for tho landlord (eoe till© Commons 
ANP Kioiira of ('ommon, Vol. IV., p. 533; and coui])are Luhnrne [Earl] v. 
Ikkidn (1866), L. U. 1 C. 1\ 259, 267). The rule applies to an inclosure mad© 
by H lesai'e for lives {Ihe d, Lhipi v. donee (IS4G), 15 M. & W. 680). As to tho 
application of tho rvilo to premises not actually adjoining th© holding, see 
title Commons and Uiohts of Common, Vul. Iv., n. 534. As to the subse- 
quent iK«\er:uic© of the encroachment from tho holding, seo ibid,, p. 635; as 
to th© rebuttal of the presumption, and as to tho encMschmeut o| eruting for 
the benefit uf tbe tenant, see toid., pp. 533, 635. 

(e) [f.ord) ?. Soddler{ym), 79 L. T. 335. 

U ) So© till© Limitation of Actions. 

(tf) Real I»roperty Idinitation Act. 1833 (3 A 4 Will. 4,c. 27), a. 7 ; fTAifinors 
v. Ihmphrm (I87l). L. R. 7 C. P. 6. 

(A) See y’aW v. (1895), 64 L. J. (q. B.) 245, If, where no presump- 

tion irises, the landlord knows of the encroachment and declioeeto reoogi,is© it, 
the encroachment will not Im treated as part of the demised premises lUot^ 
SuddtU^ v. Mum^ (1861), 17 a B. 373). 
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Part XIV. — Leases of Special Property. 


Sect. l.-^-Agi'icultural Leoia, Bior.i, 

1082. The practice of agriculture is largely regulated by custom (i), 

and Trliere there is a urriiten agreement for the tenancy of a farm, 

there is a presumption that the suhole of the contract is not contained of 
in the agreement, but that the parlies have contracted with reforonco 
to the customs of agriculture prevailing in the district. Hence all 
such customs are deemed to be incor|)orated in the agroemeut unless 
they are expressly or impliedly excluded (A). 


1083. Agricultural tenancies are subject to certain statutory suttuiorv 
provisions (/) in addition to the provisions as to the inanageiuent »m. 

of the holding referred to subsequently (w). 


1084. The management of the holding during the tenancy deixmds, 
in the absence of agreement, upon the rule that the tenant is lK>un(i 
to treat the farm in a husbandlike manner according to the custom okatiAgciuctit. 
of tho country (a), which includes not only s|H)cial customs 


(i) Soe title AomciJi.TUKE, V«»l. I., p. ; and u«* to I ho Hourci»i* for uH(xrr- 
taining custuina, aoe Hnil„ note (f). 

(A) IjtiUon V. llaiTfri 1 M. & W. w'O Wtftfhxtoorth v. IhiUimm 

(1779), 1 Doug. (K. B.) 201 ; 1 Smith, I,. (\, Ulh <h 1., ; Sf<»irir v. AnnhUvif 

(ISKi). Holt (N. 1*,), 107 ; UVAA v, hummer (IMJl). 2 11. A AUl 7 Ml. Tho nilo 
ap|iliea to all tenauciea, wlmtht^r vorhul or itt writmg (II’i/Aoh v. ir«./K/ (I sih), 
17 L. J. (q. B.) 319) ; aiid mn* title CuMOM AND Usaokh, Vol. X., t>. 2i)7. Ah Mi 
the nature, proof luxl appliciihility of such ruhiotiiH, titlo Aoutoui/rCHK, 
Vol. I., p. 244. r«ir forui.iof loaso, Kr^cvclopu^ia of KoniiH ami I’rnivHloiitH, 
Vol. VJ[., pp. 607 et and for foiiiiH foi fijircial couuticH, hoo i/io/., 
pp. 617 tt $fff, 

(// See title AouicrtTriiR, Vol, I., p. 278 (loinjionHation for riainegff by gume); 

(i:uui]»»‘nftutiou for unroueouahlo dopiivution of holding); lAif/., p. 211 
(length of notice to quit) ; p. 242 (iiotjce to quit {lait, liiid Mmutit'A right 
to treat euiiie an notirc to quit whoh*, <yf holding) ; i/iW., p, 243 (lamJhTd'it right 
to enter and «iow) ; iht'L, p. 260 (limitation on fanta] reritn) ; |i. 2)0 (ifHjord 

of (*<inditioii of Inddiug); i6id., pp. 2<V3, 266 (iiinilfitionH on romijion law tight 
of dintreAH): all «d ahu h must Ihi lo.ul in thu licht of tho Agricultural lloidinge 
Act. Um {H i;iw. 7, c. 2S\ NH. Kh 1 1, 22. 23, 21. 26. 27, 28, 29. Tho Agricul- 
tural liotdingH Act, 1908 (8 ]*)dw. 7. c. 28), oonnolidaMm and if*|)eahi tho Agricul- 
tural Holdings (I'^ugiand) Act, 1883 (40 dc 47 Viet, c, 01); Agricultiiml 
llolditigs Act, ]9<S) (<i3 & 04 Viet. c. «X)); Agricultund HoMings Act, 1900 
(6 Edw. 7. c. 66); Xiatket Gardonors' C<»itt{»eni«ation Act, 1896 (68 & 69 Viet 
e. 27); and part of the Tcuartti Couirntrutatioii Act, 189U (63 A 64 Viet. c. 67). 
As to the deufiition of agricultural holding, aeo Agricultural Hedditigs Act, 1908 
(S Edw. 7, c. 28), s. 48 ; and title Aoricuu u»K, Vol. I.. p. 239. As to c/iriqKitwa- 
tion in relation to tenancies of market gunlens current on lat Jauuary, 1890, 
•ee p. 2iO; AV A'nArf/f and t'iud «fr Co., [1911] 1 Jv. IJ. 797, C. A 

(m) 8^ the text, infra, and pp. 601 tt fvji,, ftud. 

(n) ISrown v. Crump (1816). 1 Mnr^h. 607 ; VowUtf r. H'o/l-cr (1793), 6 Term 

Rep. 373; Omio^o v. (1809), 10 Ves. 173; UaJtifax v. (1839). 4 

II. A W. 602 ; ll'afropp ? . EUufOU (1884). 9 App. Cas. 816, jtr Ijonl IJtACKKi/KJf. 
at pp. 823. 824. This is the usual form of the rule, though the words according 
to the custom of the country ” are perhaps su^lusas;e, since to farm aceordiug 
to the custom of the country *’ is to farm in a husbandiike manner il^h ?. 
UtwiU (16413}. 4 East, 164« 169) ; see title AOHICULTCER. Vol. L, p. 243. The 
erection of needless dwelling-houses is a breach of an implied covenant to use 
the land as an agricultural holding, and may also be waste {Uranht v. Mtrna^h 
(1338}, 23 li. BTu. 86; Urookt v. Kavanatjh (I8S8), 23 U- Ir 97, <*, .V ). 
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regulating particular matters, but also the prevalent course of 
good management in the district (o) ; and the rule will be broken 
if the tenant does not follow this course of management (p). The 
tenant may sell hay or straw off the premises, provided this is not 
contrary to special custom or to the terms of the lease (q) ; but 
he is lx)nnd to consume on the farm such produce as would be 
consumed thereon if the farm were treated in a husbandlike 
manner (r), and not to remove manure (s) ; and he must not 
commit waste (0* 

The management of the farm is usually regulated by express 
covenants (a). These may prescribe a particular system of 
tillage (h), or there may be a general covenant to cultivate in a 
husbandlike manner (c) according to the best rules of husbandry 
practised in the district (rf). A covenant to cultivate on a particular 
system according to the custom of the country binds the tenant to 
adopt the system only so far as the custom makes it universally 
oI)ligatory (c). An agreement to manage and leave the farm as it has 
been managed and left by former tenants does not impose on the 
tenant without notice the terms on which former tenants have held. 
He must ue guided by the condition and mode of management when 
he took possession (/). 

The removal of produce which is usually consumed on the farm, 
such as straw, hay, and roots, may be prohibited by express cove- 
nant; hut the prohibition is usually modified ((/), for example, 
where it is restricted to the last year of the term (h) ; or where 


(o) Leyh V, Hewitt (IS03), 4 East, 154, 159, 161 ; and tee titlo Aorioultukk, 
Vol. I., |). 240. For fonna of letiHeH suitable for particular distnets, see 
Eiu')clopaxiia of Foruin and Precodontri, Vol. Vll., pp. 547 et 
(71) if he bfiM half hisfurui under tillage at the same time, while no 
other farinor in tho iieighbourho<Hl tills more than a tliird {Ltyh v. Heiritt^ 
fit7ira). Ilut a tenant is not necessarily iM^und to have a certain poition of the 
land every year in a certain tillage or to lea\e a coilain quantity fallow {IJrvwn 
f. Crump (IH15). I Marsh. 567). 

’9) Oough V, Huwartl (iS(ll), Peake, Add. Cas. 197. 

(hkatim T. (1809), iO Veg. 17H ; Itruivn v. t’nimp, SM/jro, at p. 669, 

Vmvleu ▼. Walker (1793), 5T«nn Rep. 373; (tough v. Howard, auj>ra. 

(t) K.g , W turning pasture land int«» arable (Co. I.itt. 53 b ; Simmona v. 

(ISIil), 7 Bing. 040, <547. But the land must be in jiastiu'o at the 
lM>gvnning i»f tho tenancy {Uoring ?. (h/ring (1670). 3 Swan. 001 ; Huah v. Lucast 
[1910] I (’h. 437). 

(а) As to the ooustxuctiou of euoh ooTeuaute, see title A oui culture, VoL I., 
pp. 247 >249. 

(б) See, M to the four-oourte system, JiaMi ▼. Lay (ISOO), 2 Be O. F. A J. 
65. 


(c) This forbids the oonversion of pasture into arable land {Drury v. Molina 
f 1801), 6 Ves. 328). As to such a covenant in resj^t of land not for the time 
Duilt on, see Hiila v. Howlaml (1853), 4 Be Q. M. A O. 4S0. 

(d) It is p^iasiblo to coiiTert part of the farm into a market garden, it 
omr fanns in the neighbourhood nave been so oonvorted i J/eax v. Cobley, 
[189212 Ch. 253). 

(e) Artrjoa T. (1859), 1 P. & F. 477, 479. 

(/) Iv^rood ▼. Tinsi (1815), t Mer. 15, 18 ; Hood (Lord) ▼. Kendall (1855), 
17 C. B. 260. As to a ooTenant to leave ** the turnip or fallow breaks once 
ploughed for the inooming tenant,*' eee Hunter x. Mdler (1803), 9 L. T. 15:i. 

' See EnoTclopssdia of Forms and Precedents, Vol. Vll., pp. 517, 531. 

Hale T. ihfea (18(54), 3 11. A C. 84. 
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the removal is permitted on condition of bringing back an equivalent 
in manure (»)• 

1085. The object of customs and covenants as to tillngo and dis- 
posal of produce is to protect the farm from detoriomtion, and the 
tenant is now empowered to disregard such customs and covenants, 
so far as they relate to arable land, if he makes provision, as 
required by statute, to protect the bolding from injury or 
deterioration {k). 

1086. An agricultural tenant has, in certain circumstances and 
subject to statutory requirements, the right to remove enfiines, 
machinery, fencing, and other fixtures, and buildings before or 
within a reasonable time aftc^r tlie deU^rmination of the tenancy (/). 

1087. 'Where a tenant holds for an uncertain intorost- this 
includes a tenancy from year to year {m)-~a!ul his interest is deter- 
mined otherwise than by or in consequence of bis own act (a), ho 
has at common law the right, under the name of emliiemcnls (o), 
to the benefit of growing crops of siudi species as ordinarily repay 
the labour by which they are produced within tlto \ear in which 


(i) See iVesiropp ▼. KUifjott (ISSl). 0 Afp. Cii». 82^). A covcicoit not 
mow moudow land irmro tlmn on<*«'rty*'ar without fiiu'xrffdion <»f uhore 
All eijuivulcnt in manure r<*ttirnod t** the land i** not m» unuMial arovejiant tm 
to form an ohjtetiun to the Iohh'u'h title on u«%M\mii»ent (//v'/r v. U artim \ 1S77), 
it Kx. D. 7-, S*2, C. A. The farm is not prejudietd if the tenant relunm tlm 
“full eijuivalcnt manuriul value’’ of the prodiiee hoM off (wjo Agrnultuial 
Holdings Alt, (^ Kdw. 7, c. 2S), a *?<»}; hut thi-. i- m*t a fixed valm*, and 
a Klinulation for the return of one-thud the market miIuo avoitln the iineeitainty, 
Jf the “\aluo” of the iindueo in to 1*0 retuue.i in m.unire, thin 
meami the inanuii>ii ^alno v. t’mnitatn 'Is^^Tn 11 Kxeh. •f''. 

Poi MX K, (Mt.. and PaSKK, b. 'Al.IiEI<‘*o.V and pLilT, PP.,, diHWiituit' . Mini 
aa to auch oo\eniintti, see tsilo AoHiei'i.TCitK, V**l 1., |». 2 ts. Ah t<» f?xfei,pji,u of 
the term when* the tenaiit in hmitid to eoii-unn’ tin* lust jesirn pi«#;lurp on thn 
preinisi*!*, aee Sf. ^iVrwaifni v. H‘n7u« (lsj;> , *l It. \ t'. 2l<i; hut inoio 

UHually tin* tenant is entitled to l»o paid for hay and ntr.iw, and for iiiunure 
left on quitting. If ho in cntilh'il to !•<» juid for Imy ainl ntiaw, out imt for 
manure, he in entit'nil to U? paid for the iornn-r at a f ^M. r .,r roiiHuming juice, 
t.e., oiie>h»lf the niarkel price {iUnrkf v. llVVrei^ (IhwO). IH iJ. 7no; w*o 
Encyclopmdia of Forme and IVccealentH, Vol. Vll., p. 51'.*}, Ah inneJiMd 
rent payable on removal <d prodm'e, nee AgriculJuial IIo}.lu»j:‘< A«t, Uhis 
Edw. Tic. 2S), H. 25; title Aukici'f.frnE, Yol. I., j.p. 2-lx 
(/*) Agrioultuial Hoidm^«< Act. 15*0^ Edw. 7, r. h. 20, Sin* title 
Aoricui.tuke. VoI. I., p. 2.M>. 

{/) Agricultural Holdinga Act, 11H)S (S Ivlw. 7, c. 2H;, «. 21 ; title Aoui- 
eVLTUKE, Vol. 1., pp. 271, 272; and n*ie iinJ. for the eailier provi»4if>fiH of the 
I^ndloid and Tenant Art, 1H51 {HA 15 Viet. c. 25). e. li, whnh. though not 
rep«*aled, are probably ob^lete. Aa to removal of tixtur<M and huildingH, und 
fruit trees and fruit biwhes frrun market ganien*. m'o Agriculturiil JP.idmgM 
Act, 1908 (S Eilw. 7, c. 28), a 42, iejjn»duciiig the pmlnions stabd ui title 
AoricULTURE. Vol. I., p. 2Td. As to the right to miuuM: fixtuic*s in the r.;oo 
of other tenancies, compare pp. 421. 422, ante. 

(m) Kiruf$bury v. CMnt (1827), 4 Bmg. 202. 207 ; Graves v. UW .iS.i'J), S 

B. A Ad. 105, 1 H. ^ . 

(n) The tenant ia not entitled to emblements where his own act detennines or 

lea^ to the determination of the estate. In the ca**e of detcftnination of a term 
by forfeiture, there is the further reason that the u-nanev wan not originally for 
an uncertain iitterest (lMn*s v, Ktjton " fhng. 154/ 

(o) See title AoRfccLTcai. VoL 1., p. 2S2. 
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that labour is bestowed, tlioiigh tlte crop may, in extraordinary 
seasons, be delayed beyond that period (;>). Such crops are grain 
crops, roots, clover, and potatoes (//), and hops (r). On the death ol 
the lessee the right to emblements passes to his personal representa- 
tives (ft). 

Where the tenancy determines by reason of the death or cesser 
of the estate of a landlord entitled for life or for other uncertain 
interest, a statutory right for the tenant to hold until the expiration 
of tlie current year of the tenancy is now substituted for the 
common law right to emblements (f>). 

1088. The tenant may have, either by custom or agreement, the 
right to the benefit of the work which has been done, but has not 
become productive, during the last year of the term. Thus he may be 
entitled to take the away-going crops himself (c), or to receive their 
value from the landlord or the incoming tenant (d); and he maybe 
entitled to compensation for tillage, that is, for expenses and actsol 
husbandry in general, such as seeds and labour, fallows, and 
unapplied manure («); and if tbe landlord accepts tillage and 
manure, an agreement by him to pay for it will be implied if). But, 
apart from such custom or agreement, the tenant must, at the end 
of the term, give up ])osse88ion of the farm with all growing crops (p). 
A custom us to any of these matters is excluded by an express 
agrceinont which is inconsistent with it (/t). The tenant forfeits bis 

( ;i) (/rtirefi v. UVW (ISJJ:*), o 15. & Ad. 100, 1 18. 

(q) 1 Koll. Abr. 728, pi. 22; ('o. Litt. 6d b; Krant v. RuherU (1820), 5 
B. k 0 . 829, 8152 ; Orave$ v. HV/i/, supra ; Ifainea v. Wekh (1808), L. K. 4 C, P. 91. 

(r) fM/iatn v. Atwuod (1008), Cro. Car. 515 ; Graves v. Weid, siqyra. at p. 119. 

(a) Co. Litt. 55 b, 

(/i) I^imdlord and Tenant Act, 1831 (14 & 15 Viet. c. 25), 8. 1; HainfS v. 
UV/<7i, supra ; boo title Aghickltukk, Vol. I., p. 280. 

(r) Hujqksuforth f. Italluon (1779), 1 Doug. (K. B.) 201 ; 1 Smith, L. C., 
11th iHi., 545. 

(fi) A right h) take an away>guing crop may o{>erato as a prulongatioii of Die 
teiifuiry uM to the land on which the cn)p is growing (iUtrastou v. Greeu (1812), 
10 KuHt, 71, 81) : or may entitle the tenant to until the crop in cut 

and curried (Griffiths v. htlesUfu (18H), 10 M. & W. .*138, .*100). Thia duea iu»t 
tii'cvent recovery of |HKiBeKHioti of the land (/W d. Hairrs v. JlvUijhton (1827), 1 
Man. Uy. (k. is.) 208. But where the cittp ia to be left at a valuation, the 
tenant haa only a right to go on the land to improve the crop (Utrirktaml v. 
Maswil (1884), 2 Cr. dc M. 539 ; comimre Ik Pouters, Mauisty v. ArchdaU (181*0), 
39 W. K. 185). According to modern pracDco, leaving the crop at a valuaDon 
ia preferable to the outgoing tenant re-entering to t^e the crepe ; eee title 
AORIITVLTITRB, Vol. 1., p. 247. 

(f) Ikdity V, //irrf (1819), 1 Bred. A Bing. 221 ; HuHon ▼. ITarrrw (18?Wi), 1 
M, A W. 400; and nee title Aokicvltvke, Vol. I., p. 240. Whera a tenant 
liei omcw a > early tenant on auch of the teiiiie of a wiitten agref'ment ae are 
applicable iu a yearly tennney. theee terme will include a aiipuiation for 
payment for tillages (Ihocklinyknf v. (iSOf), 13 W. It. 46 ; compare 

p. 442, ante). An alternative method is for the incoming tenant to enter to 
plough and sow during the last year of the expiring tenancy (see Milner v. 
Jordan (1846), 8 Q. B. 615). 

(/) Marlin v. tWimm (1834), 4 L. J. (K. B.) 37. 

Vuldeeott v. Smytiiiee (1837}« 7 C. A P. 608. 

(a) Thus a cm>tom for the tenant to have away-going crops is exdiKled by 
an agreement as to such crops (DoraUfm v. Green, supra ) ; see title Aokutltuhx, 
Vol. I., p. 245 ; and see Clarle t. Ruystone (1845), 13 M. A W. 752, as to vu*tAiUi 
to pay for manure. 
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tenant right if be quite before the deterininntion of the tenancy (i), 
or if he takes a new lease giving a fresh tenant right; but not if be 
takes a new lease which is silent about compensation (A). 

1089. At common law the tenant is not entitled on quiiiifkg to 
any compensation for permanent improvements which he has made 
during his tenancy ; but he may be entitled to such compensation 
by custom or agreement, and a statutory right to coinpoiibation is 
conferred (1), in respect of certain specilied improvements (m)« 


Sect. 2 . — TiuiUUng LcascM. 


1090. An agreement for a building lease usually gives the builder 
the right to enter upon the land for the purpose of executing 
specified works, but no interest except a tenancy at will is imme- 
diately vested in hini(n). A nominal rent is reserved during the 
period required for building, but otherwise the builder Inuunnes 
liable for the rent and subject to the covonanlH (ho far as applic- 
able) which are to be reserved by or corilained in the lease when 
granted. The builder becomes entitled to have a lease granted to 
himself or his nominee on the ccunpletion of the works, or some 
specified part thereof (o), in accordance with the agreemonty 


(O See title Aoriculturk, V<»L L, p. 2 »7. 

(k) w. Mortitr (18s, 'i), Otib, & ICl. .MH: n* to aHMignmrnt «»f tenmit right, 
ecr? title A(nurui;j't’RK, VoL 1., p. ‘JtM. Whoio the tHiiint Hgieoe to p:iy 
iuloic‘>t on the amount of the ificotiiiiig valuattoti, and on cjuitting to leavo an 
equal >aiue of trnanl riglita, thi»* enuree for the beiioht of ii aiil>!M’<|u«*nt laml- 
loni (llVn/^to/v. (188:1), rah. Sc Kl. 4 A). A«« to th«» liability to )»ay for 

tenant right, nee title AauicULTyitK, V<4. 1., p. 2M>. Whore them m no ini'oining 
tenant the landlord inuat pay any hiiiuk whu h are duo bv eiisbiin t*i the o«t- 
gi/ing tenant {FuvifU v. (1S<>2), 7 Kxeh. 27:i)j and in all rawm iho 

primarv liability to make the pavniont in on the landlord < itr(uii>uru v, fUiy 
(187H), ^lO. I*. r>. 12tt; Coni par© Mau>d v. Si»rVm (1HS.J',, ’21 t:h. 1). “»#!», I a A.). 
Valuation ie not » condition preredent to the tenaiil'i* n^ht to huo uiiIchh made 
90 by ibe loai*e ktitufi* v. 11 *1 J*. I‘, ins.j); a ft/rUmt where 

the valuation hue liocome iiiipoaHiblo {f'lttrkt v. UVa/riy^c (IsoU), 18 U. 7<>o;. 

[1} Sw» Agricultural ILddinga Aid, 118)8 (H fvlw. 7, c. 2S) . and title Auhici!I,* 
rvsK, Vol, L, pp. 2 mH f/ where the j»nK^5dun' for obtaining r^Miip»Mi»ution i»* 
fullv ataterl. Tlio aiatutorv iiroviaionH there referifal ttrf> now coinMiliduUal in 
the Agricultural Holdinga'AU, 118)8 (8 I^Iw. 7, c, 28), aa, I -1», i:i 20 ; and 
Vathcari v. Ch»lmer%^ A, V,. 24d (provi.w in a leawe that no claim for 

ootnpenaution should U inaile by the tenant later than one month prior to the 
determination of the tenancy, held void, o« Uurig an agr^-r'incnt depriving the 
tenant of hia sbitutory right#). A# to conij*en«atioii iigainat a noulgagi e who takea 
pfMfftei*aion where the ouitnict of t#‘nanry i« not binding on birn, Agriculttiral 
Jloldinga Act, ltH»8 (8 liflw. 7, c. 28), a. 12 : and title AoirnTm t UK. Vol. 1., p.^tW. 

(m) See Agncultural Holdings Act, l«)S 8 h>|w. 7. c. 2s), Sclieil. 1., Part* I—;!; 
•ee also i/d/., sh, l—A; and title AOHK rnTCiiK, Vol. I., pp. 2;i8 2<i2. As b» 
market gaixWi# see Agricultural Holding# Act, I1S»8 (8 h/lw*. 7.c. 28,, S<:hwl. III. 

Cowo/r## (Afory*!'*) T. Ilati^rlmnf (1S.5R , 5» <\ Ii, (x. H./ MG; allinriod 
(ISGU), 7C. B. IN. 8.) 8G4, Kx. (Ti. ; ; Aor/y} v. Irtfry ( 

ll K. 2 C, P* oG i. In QtU'ke v. Chapman^ { lts).i} I Cli. G5‘i, < .'oU,f 88, aLJi# 

fpoke of the builder as having “ at the moid a kind of lioeuce, couplwl with' an 
imerest in the land, which could not ripen into owijei>hip until he toad actually 
oomplet.^ the building upm the land * ; but in ege<;l be nbtani* excluiwve 
pooseaeiou during the building, so a** to becoino tetiaiit at wiil, and the agree- 
ment usuallv i.ufi#.rta to neat© such at* nancy ; Jmcvclopjo^lia «*. 
and \<d. VI 1., p 2^8. A# UMhe i^.wer «f tho l>uiid«r U» land the 

land, aon v. (IRll), oa Sd. Jo. ^*1. , .i 

(o) A when the h»>uws8 aio m {aoe LmdU^ v. /f^florr (ISSJ), 41 


Srarr. 1. 
Agrlcnliiiral 
Leases. 

Comiwnsntii'in 
for |i«rinanont 
tmprovo- 
nicuia 


liitcreitt of 
builder under 
buildittg 
a^iecmcul. 



568 


Landlord and Tenant. 


Biot. 2. and the form of the lease is frequently scheduled to the agree- 
Building ment {p). 

Leases. Bince the rent is made payable under the agreement, and the 
Liability for agreement excludes the creation of a tenancy from year to year, 
rant. such a tenancy is not implied from payment of the rent. Hence 

the assignment of the agreement does not transfer a tenancy to the 
asHignee so as to render him liable for the rent. The liability for 
the rent is imposed only on the builder (7), and since it is imposed 
by virtue of the agreement it does not depend upon his actually 
entering into possession of the land (r). 

BiKiit«and 1091. Upon the completion of such part of the works as entitles 
the builder to call for a lease, his rights and liabilities become the 
same as if a lease had been granted ; consequently be ceases to 
hold on the terms of the building agreement, and holds on the terms 
of the lease to wliich he is entitled («). If he is entitled to have 
separate biases granted 0! different plots as the houses on them 
are huilt, the same rule applies to each plot, and on the completion 
or part coinpi(‘tion of the house, in accordance with the agree- 
ment, he holds that house as though the lease had been granted (i). 
Thus he is not subject to a stipulation in the agreement — for 
example, a power of re-entry on discontinuance of the works for a 
specined time— which is not to bo introduced into the lease (a)* 
Since the grant of the lease might operate as an implied grant of 
light over adjoining land retained hy the lessor, this implication 
requires to be excluded hy the agreement (r). But the builder 
himself has no estate in adjoining land comprised in the agree- 
ment, hut not yet leased, which would enable him to grant an 
easement of light over it expressly, and as against him no such 
grant will be implied (w). 

Forfeiture of 1092. The agreement may provide that if the lessor re-enters on 
default of the lessee to complete the buildings, he shall take 
the material and plant brought upon the land for the purpose of 

Oh, 1 ). 2-18, (>. A A« extoneion of t inio for completion , and as to delay causid 
bv the lamllord. seo iitlo IJviLDixo Contkacts, Knginekus. and Akcuitects, 
Vol. 111., pp. 2451, 246; »» to cerliticates of oomplotion, poo iUd.i p, 208. 

(p) A building leaps grtnUo<1 under the Nettled Land AetP, 1882, can contain 
an option of pnu'hitso (Settled T^and Act, 1889 (52 & 5S Yict. c. 36). As to the 
toniiP of the Option, see ibuL, b. 2. A covenant to make an open space round 
homage imposes a continuing obligation to keep it open (litrhM v. Maclean 
(1860). 12 I. Ch. H. 84). As to the obligations of the lessor under a covenant 
to make roads and sevrers. see Mmou v. fVr (1849), 4 Ksch. 370. 
iq) Ciimfim {MarquU) v. itattnbury (1859), 6 C. B. (n. b.) 808, 816. 

(r) A^iam$ t. Jlaugtr (1879), 4 tl. li. 1). 4vS0, 0. A. 

{$) Itmiker v. Heevtr (18S9), 41 Ch. D. 248, 0. A. ; see Strong ▼. Stringer 
(1889), 61 h, T. 470; compare BaniXcr y. 6W4>rn«( 1796), Peake, Add. Cas. 76, 
(t) Loniher T. Afflairr, sttprci. An assignee of a lorticular house is entitled to 
have a lease of it erantod without assuming the builder's liabilities under the 
agreement generally { IVilkinmn r. VlemenU (1872), 8 Ch. App. 96). See Hogere 
t. Tmdor (I860}, 2 T. 303 ; and compare confra, Anon. (1822), 1 L. J. (o. a.) 
(CH.V26. 

(«i) Laiciher t. Heaver^ tufyo. 

(e) See Kneyblopfedia of Forms and Preoedents. Yol. YII., p. 201. 

(w) QmwAi t. Chapman. QOOO] 1 Ch. 669. As to rights of light, see title 
lUmxsm AND Pnorae a Paskdee, Vol. XI, pp. 297 ri mq. 
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the works («), as liquidated damages ; but in the absence of such a 
provision he is not restricted to his remedy hy forfeiture. He is 
also entitled to damages for breach of the agreement (y). 

Sect. 8 . — Fiimuhcd Homes and Flats. 

SuB-SECr. l.---FnrnieM 

1093. On the letting of a furnished house, there is an impliod 
condition that it is in a lit state for hahiintion iil the coininencc- 
ment of the tenancy, and if this condition is not fulfilit^d the tenant 
is entitled to repudiate the contract at onee(rt). Ho need not 
wait to give the landlord an opportunity for cJTecting repairs (h). 
It is a breach of the condition if there are suhsliiutiul defects in the 
drainage (c); or if the house or any part of it is so inhstod wiili 
vermin as to be a source of serious inconvenience to the ot-cu}»ants(</) ; 
or if there has been recent infociious illncHs, and the house has not 
been properly disinfected (c) ; but not if there are merely ordinary 
defects of repair which can bo easily remedied (/). To" fullil ihu 
condition it is not enough that the laiidloni helicvi s the house 
to be in a fit state for habitation ; it must in fact he reasonably 


( i) As to the effect of an ajjrpcmont that '’•ich plant ainl iniitc'rial ^hull Inutnno 
the |»ri»j>tMty of the IuiuHohI, s(*o title Hen. niNo (VixritACis, ru'A, and 

AliCiiriECTS, Vol. 111., pp. 2/>U I’OJ ; neo hIho titles It \M\i;n 'ii V AND 

Insolvency, Vol. II., p. 152; Bill.s of Sale, Vol. 111., p. 12. Th« cmhh a ill 
not ill general order specific performance of u hnihling ugro**nu-nt a« n'lr.nib the 
works to b(* executed under it (see p. dTO, ahte ; and title Si'i:rinc Pkiooiim- 
anck), especially where no plans hav<* hc<'ii u]>)fro\i d {Urmr v. )\’rln>ni ilS5hi, 
25 ]k»av. ;148) ; and as to iiiodilvitig plans tu suit hlatutorv rerinijiMu nt^, see 
t'uhitt V. Smith (1804), 11 L. T. *298. 

(v) Manhall v. Marhiutuah (1828), *10 W, K. 'iMI ; see 0/V/rr/./»r/w' v. 

12 Ad. & Kl. 590; lie (Jurrw/^ /;> pnrte Xeisitt (I.SSl), 10 (h. I'. 522, 522, A. 
Thcte is no relief in e<|uity against foihuiurc hu* non-e(i!uj.|« ti -n <4 th»' huild- 
ing*< if not occasioned hy default of lh»» 1 «-k .r(i ri’jl v. ft ‘*57', 21 l{'‘!iv. 

:il2) ; and the lessor does not nf‘ccss.iii]y W'aivo the huft ilun* iy aho^^ing the 
Icssiee to proccfsl with th«* works (//<•# d. \, lin>. //Vv (^ls2fi}. 12 

Moore (c.P.), .*17). But lln‘les.-oc may entitled l.» lelh f uiah-i flc < ’oi»vr\aficing 
and Law of Projwrty Act, 18M (44 I'i 45 Vict. c. 41); seo p. 5,49, ovU. 

(«) Smith V. Slarrabk (1843;, 11 M. & AV. 5 ; 11 v. Fiiuh l/ntf> u (1*‘7T). 
2 Kx. 1>, 330. The case of letting u furinshed house hns ]»e» n ilihljiigai-ihed 
from letting real piopeity on llie gr<*:ind that tlie hsirgain i*- ti* 4 sonnif h for 
the hows** as th« fuitiitnre {Sutiuu v. 'lunvtt (l8t,3 , 12 M. A' W'. .52. r,5;. 

V. A/orra/4r, was doubti'd in //utt v. II iircyv.r f 181.D, 1*2 .M. A \\ . 0>, hut 

the distinction is noWWell eslahli-shed, though lather i»n tho g-roiind of tho 
intention of the parties to I c infcn*'d from tin* < iirnui--tai;tos of th** lelting 
ihun on that just stated, which is obvionnly im*orrc< t ; H’l/foyt v. /ne A ifutfon, 
supra, at p|>. 342, 344). l\»Hsildy the rule d*>**s not uj»ply to a furni-h^-d Iiouhj 
and gronnus taken for a suloitaiitial feiin. sm h ns five y»‘jjrs v. 

/•oiretl V. CVicsffT (1885), 62 L. T. 722). K<«r foim of ngieeru^ rU, -ee lac lo- 
poadia of Forms and l^ecedents, Vol. XV 11.. pp. *215 e( «y. 

(51 irif«cm v. Finch UuW>n, suprn, 

\c) JbifJ. ; Harritm v. Multi (18801, 3 T. I*. K. 58. 

(</) Campbell v. WenhKk (Lord) (I8G6f, 4 F. A V, T16 fwhere, however, the 
tenant failed, notwithstanding strong evidence of the piwwjnce of vermin); 
Marristm v. Mal^, supra ; Smith v. Marrabb>. si'prn. 

(e) Bird y. (Jrerilie {Lord] ISM), l*»»b. A Kl. .317. , , j 

(/) Mwhan V. Currie (188*,. Cab. A id. 301 (plaster of ceilings cracked end 
partly faHen). 
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habitable (g). The im[ilie<l condition may be treated also as a 
warranty, and the tenant can recover damages for the breach (/<}. 
But the condition and warranty relate only to the state of the 
premises at the commencement of the tenancy; there is no 
implied condition or warranty that they shall continue fit for 
habitation throughout the term(i)* 

1094. The lessee of a furnished house is not bound to keep the 
furniture and pictures in their original positions during the 
tenancy, and he is at liberty to store pictures or other articles 
in part of the house (k). 


Sub-Sect. 2 .-~ Flaia , 

1095. The ordinary principles which regulate the relation of land* 
lord and tenant apply to the letting of llats so far as concerns the 
premises actually demised (1), and in the absense of express stipula- 
tion the landlord is under no liability to repair (m) ; but as regards 
parts of the building which are necessary for the convenience of all 
the tenants, and which the landlord is assumed to retain in his own 
possession, he is bound to use reasonable care that they are in a fit 
condition ; and for damage resulting from his failure to use such 
care, he is liable both to the tenants themselves and tc ]^rsons on 
the premises by their express or implied permission. Thus he is 
liable for injuries to a visitor to a tenant caused by the defective 
state of the common staircase (n), though not for injuries through 
defect of lighting if the circumstances exclude the implication of an 
agreement by the landlord to light itOO. He is liable tor injuries 
caused by omission to repair the roof after bis attention has been 
called to the want of repair (p) ; but he is not liable for defects in a 


(y) Char4ejf Y, Jone$ (1889), 53 J. P. 280. 

(A) Harriwm ▼. MaUt (issm, 3 T. L. B. 58; ChartUy ▼. JvneB, iii/»ra; see 
Siarmm v. Jinberta, [1895] 2 Q. B. 395, C. A. 

(t) Saratm v. Huharta, $upra; see Macltan v. Currie (1884), Cab. A £1. 3G1 ; 
Ihtwmm V. (Jlrmeniatm (1885), 1 T. L. li. 29t'). 

(A) ^tiUrr V. Stewart (1899), 2 K (U. of Sows.) 309. 

[f) Fur logtil a Hut is a separate buu.<e (tJrant v. Lainjattm, [19(H)] 

A* 0 . 383, 392 ; see Yorkahire luauranra Vo. v. Chtfton (1881), 8 Q. B. D. 421, 
424, C. A.1. Flats are assessed to jHK>r rate as separate beieditumeuts {it. t. 
.sf, Oeoryee Union (1871), I.i. II. 7 B. 90), so that the occupier is primaritj 
liable for poor ra^ and boroug:h rates title Rates and Rating) ; but as a 
iiiUtter of oouvenienm they are frcjqiueiitly paid by the laiidlonl. For inhabited 
bt»use duty, the entire building is treated as one dwelling-house (.4.-C/. ▼. 
Mutual Tontine Ueatminater Chuftiitera Jaaociaiion (1876), 1 Ex. D. 469. C. A.; 
see title Inhabited House Duty, Vol. XVII., pp. 182, 185, 195). For form of 
atrreeinent for letting a flat, see KncyclopoxUa of Forms and PreoedenU, 
Vid. VII., p. 232. 

(m) lilwe Mebeck v. Uirdtera Co, 1 Q. K D. 2:H ; and p. 501. ante. 

(w) Miller V. //anrtrlr, [1>(93] 2 (i B- 177, C. A. ; and as to the ground of hold- 
ing the landlord liable strangers, see ?. JUiers, [1908] 2 K. B. 278, 

288, 0, A. As to the liability of owners towards Ttsttort generally, see p. 505, 
ants ; title FftouoBNGE ; tee also title Tkesfasb. 

M UuggeU v. iftirs. Leufie t. Ronald (1908), 101 L. T. 534. 

Ip) Har^rotra^ Aroneem A Oa v. Hariopp, [1905] 1 K. B. 472. If the lendlerd 
does work to the premises in such a wav as to cause damage to a tenant he is 
not excused because he hes emplove<{ an independent oontractur lOdiU v. 
Oforfand Uoum, ltd. (1910), 102 L t 602), 
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C urt of the premises which is not necessary for the use of the tenauls* 
ut is merely an additional convenience to them (q) : nor does he 
guarantee the soundness of cisterns and waterpipos; it is suffi- 
cient if he usee reasonable care to keep them in order (r). Where 
the landlord supplies a lift suitably constructed in the first instance, 
he is not liable for accidents due to the nature of the lift itscdf («), 
nor for those due to its management unless he has retained the 
control of it (0* 

1096. The landlord's covenant for quiet enjoyment is not broken 
by the fact that other tenants cause annoyance by tlic improper use 
of their own Hats, unless this involves physical interference with 
the tenant’s enjoyment (a ) ; nor by the erection of a staircase which 
interferes with the privacy of tho flat, hut does not render it 
materially less fit for occupation (^>. If at the time of demisii ^as is 
supplied to ilio premises the landlord cannot cut it o(T, notwilJi- 
standing that tho tenant has not reimbiirs«.Hl him the cost of it. 
lie should sue tlie tenant for tito amount (c). 

Where the regulations for the flats provide for the employment by 
the landlord of a resident porter, the landlord undtatakes Diat a 
competent porter shall bo employed; but this undertaking is mi 
the subject of specific performance ; tho remedy is in damages [ti), 

Skct. i.'-'Licfvsed Preminen^ 

Scii.Sect. \,—Afahttenanctt a/ hirmff., 

1097. Leases of licensed premises usually contain covimants on 
tlie j>art of tlie lessee intended for the pnUectioii of the licence, and 
also, if tho landlord is a brewer and tho premiwss are to be •* 
to his business, intended to create the “lie ’’and insure that the 
bentdit of it shall lie assignahle (c). 

If the lessee covenants that ho \\ill not do nor sufTcr to be d»)ne 
anything wlierehy the licence may be forfeited or the renewal 
thereof withheld, this will render him and his assigns liahle in 
respect of their own conduct of the premises ; but it will not render 
them liable if tlie licence is forfeited, or if renewal is withhold, by 
reason of offences committed by an iinderlessoe or bis servant (/ ). 
To render them liable in this event the covenant must either exltuid 
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iq) Ivay T. n»tye» (1882), 9 Q. IJ. D. fM) (def»fcti?e fencing to nwf vhe h wa* 
usedf ai a drving-^uiid). 

(r) fWrtatrs y. Taylor (1871), L. R. 0 Kx<‘h. 217 ; ond p, tWI, nnlr. 

(«) Vowdl V, norm/tAe (lOle). 102 L. T, (i4»0. 

(f) Matthieion ▼. Paflock, C. II ; im;o Sftrr t, St. Jnmeyi PnoftnUal 

ChamUrt Co, (1887), 3 T. L. IL 6**0. 

(a) Jotqtr y, Maniion$ ConpMoteii, /.Vf, (1903), 87 L. T. 090, C. A. 

(b) ftromii y. hlo**yr, [1911] 1 f’h. 219. 

M Hrrty v. WhiU (1893). 9 T. L. R .m 

(</) Ryan T. Mutual T<mtiM WtsithtMUr Chamljer$ A**ortatum, [IS93] 1 rh, 
116, 0. A. 

(«) As to “usual covenants in a lease of a piiblK-honao. son p. 388. attif. 

If) WiUm y. Twamlev, [ 1901] 2 JC JJ. 99, C. A. : Ittyaut y. Ihntwk Cb., 

[1899] A. 0. 4'I2; Mumfard y, tVattsfr (HfOl), 71 R J. (K. n.) 19. As to 
offenuNi which may mull in a lorn of lice»,cv, so# Mtl« j8lo)^ic\Tn«g laocORS, 
pp. 107 Ot ooq,, ante. 
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Specifically to the conduct of an underlessee or other occupier (^), or 
must be an absolute covenant that the premises shall be so con- 
ducted that the licence shall not be forfeited nor the renewal 
refused (/t). If the covenant extends to conduct whereby the 
renewal may be imporilled,an entry of a conviction will probably be 
a broach (i). On the letting of a public-house by parol there is no 
implied agreement that the tenant shall do no act whereby the 
licence shall be forfeited (/r). 

1098 . The lessee usually covenants to keep open the premises at all 
lawful hours (/) , and to apply for and use his best endeavours to obtain 
H renewal of tlio licence (m), or to keep the house open as a public- 
house. He commits a breach of the last covenant if, on a renewal 
being refused, he makes no attempt to have the decision reversed (n). 


(f/J For a form, boo Kncyclopnxlia of Forms and Procedonts, Vol. VII., p. 372. 

[In Jtryant v. Ifantot'k Co., [1899] A. C. 442 (where the covenant wai 
diviniHl iiitt) ihroo parts, of which the first, rolatinu: (so it was licld) to forfeiture, 
was abNolute \ tlio MM;ond, relating to non-rnutwal. was not ahsoliito. Henewa] 
woH tefiisid owinf,' to the conduct of tho undertenant, and the assignee of the 
looBO was not lialdo). A covoiiaiit that tlio losseo will at all times during 
the tonn conduct tho deiniscal jueiniM's in a proper manner is absolute, 
and is broken if tho hconco is lost through the conduct of an underlessee 
{Vakthoryt V. Urw^try fV)., Ltd., [1909] 2 Iv. li. o, U. A.). But a covenant 
to transier tho liconct* at tln'ond of the term js not hrokea if the licence has been 
lost through tito conduct of an underlc.s'cc, and tho lessee has used his best 
endeavours to save it ( WdHavmm v. i»$oti (114)9), 2t> T. Jj. XL oH). A coveuaut 
to insure ugain.si tho “loss ’'of the licence will extend to the risk of non- 
numwal in coiisimjuciwo of the licence not In’ing requiiod by tho neighbourhood 
( \V\Umm$ V. J.amn and .Shanimv, Ltd. (1909), 22 T. L. K. -t-lli). 

(i) ruder tho foiinor practice tho ineuinng of a conviction which was not 
iiiuortKMj did not endungor tho liconco, so a.s to bo a breach of a covenant not to 
do nnytliing that might “ airoct, lessen or make void ’’the licence ( MW/cr v. 
/wioff (1S79), 1 K.x. 1). 29*’), t’. A.) ; or that might ulVord a “ground of pretext” 
whereby llie lieem'o should “suspended, uisconi::nieJ, or forfoitod “ [Fleets 
icofM/ V.’ //<.// (1889), 2.1 Q. B. 1>. 35); but tho iinlorsing of two convictions, 
though punsiliiy not i>f one only, was a broach [liarmaun v. Fvmll (1891), GO 
L. J. (g. 11 .) 928) ; m) also ^/««rc v. Jhhtnsuu (lb78), 48 L. J. (O. li.) 159. 

(A*) Mnw V, J/indumrah (1873), 28 L. T. 944. 

(/) See Kucyclupu'dia of Forms and I’recodeiits, Vol. VII., p, 372. As to 
** usual covona*nts,'' see p. 388, ante, A covenant against canning on any trade 
other than that of a liceiisoil victualler is usual ; see Umntti tl VamrA* (1828), 
7 B. & C. 927. Any attempt by tho lessee to reduce tho drinking will be 
rostraiiuHl by in j um litui [tHulJ'ord Urotrty Co., Lid, v. Ttil and (JxAifrfy (1909), 
95 U T. 939, t’. A.) ; though the covenant in its entirely will not be thus 
enlt>rccd (//w/ff v. AVcniruX (1840), 11 biui. 47). Whoio the renewal of the 
licence is refused on tho ground that it is not nocossary (see title INTOXICATING 
LlQt^OKS, p. G2. onff), this does not put an end to the lease, and the rout 
cuntiimiH)tul>e]Hiyable((/rtia.W»rA; v. AStccvtmun, [1909] 2 K. B. 740); and where 
a revorsionarv lease is gniutod and the licence is forfeited during the con- 
tinuance of pnor lease, the rent under the reversionary lease is payable 
when it falls into possession v. Jna/ey (1900). 94 J. P. 184 ; coiiipure 

Hart V. Jrnti ^19031, 9 F. (Ot of 39). The lease may be made determiiutble 
in the event of tiie Uoouee being withdrawn ; see if VAiams v. Laudl and 
Shaman, Ltd,, mjrra* 

(m) ifrjyiiaf v. Hantwk iC* C\>., tupra. An executor, if ho is willing to 
transfer the hoenc<*, and if he delivers up jyoesesBion, which is accepted by the 
landlord, is not liable for loss of the licenoe due to his omission to obtain on 
interim transfer t/fronw v. ffa/soa, [1904] 2 I. It 218, C. A.). As to interim 
transfers, see title Intoxicatino Liuuorh, pp. 29, 47, ante, 

(n) LMer v. i’ryir (1838), 8 C. A V, 518. 
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Covenants relating to the management ol the premises run 
with the reversion, and hence the assignee of the reversion is 
entitled to take advantage of them (o). 

Bro-Saor. 3 . — Tied Home Covman't, 

1099. A covenant by the lessee of licensed prenifses to obtain all 
liquor required for his business from the lessor can be olToetively 
entered into(/)); but it is subject to an implied condition that the 
lessor is ready to supply to the les.soe liquor such as he reasonably 
requires in kind and quality, and at fair and reasonable prices (ql, 
and if this condition is not fulfiilod the lessee may obtain his 
supplies elsewhere (r). The covenant is Hometiines enforced by 
reserving an additional rent while it is broken (^r by allowing a 
reduction of rent wiiile it is observed. But this does not prevent 
the covenant from being imperative--at any rate, where Ihero is a 
proviso for re-entry on non-perforinance -and tlie lessee has not the 
option of paying the additional or the unreduced rent and of dealing 
with another brewer («). 

uoo. A covenant binding the lessee to purchase liquor only from 
the lessor is capable of running with the land, so that the burden 
will devolve u)>on the assignee of the term and the benefit will pass 
ton grantee of the reversion (h, and this is so whether in either 
case “ assigns ** are inemioned f)r not 

So far as the covenant is in substance negative it will be enforced 
by injunction {h), and since the intention is to bind the premises into 
whosesoever Iiands they may come, the covenant will be sfi enforced 
against a sub lessee with notice, notwithstanding ibat it purports 
to bind the lesj^ee and liis assigns ** (r). Moreovtfr, apart from the 
question wdietlier the covenant runs w’itli the land, the assignee of 
the reversion can enforce it if he also lakes an express assignment 
of the covenant (</). 

not If the covenant hinds the lessee to take liquor from the 
lessor and his assigns, bring HUCcesHors in his hu iness, then 
assigns of the reversion cannot take the heneiit of the covenant 

(o) Fl^eitviHid V. im 23 Q. K iK 35 ; p. 5.%. 

(;#• Such ceveiiaiiU wrr« at tot with tlwfavour, ah hein;;* 

to the public welfare {<'oo/>rry. Tv^hi'l (ISI2^ 3 Camp. n. (a ; Ih tnton 
?. *SAerra« (1818), 8 Taur.t. 52^) ; but their validity is woll MtahliNheil. I'^r 
loan of covenant, see Kncyclojiasiia of loruta ami PrwwlentH, Vol. VII., p. 3 h.». 

(qj Soakei ds Co., Ltd. v. JHiy (niOa), reiw^rnnl [ISlOj I Ch. *i70, n.. C\ A.; 
Conroffe A Co., lUl. v. Carjmder, [ISIO] I Ch. 20-2. 

(r) IIolcon>be v. litwson (1820). 2 Camp. 301 ; Thmutm v. HhtrroU, $uprfi ; 
Kdv'iek v. Jlaukes {1881), 18 Ch. 1). 199 ; see irwcr v, (IHI5), 0 Taunt. 

IW ; Sianrliffe v, Clarke (1852;, 7 Kxch. 439, S^iirietimcw an cxpresit prt»viao Ut 
the sane effect i« inwrted (see Jfoc d. Colvurt v. Hfid (1 10 JI. A C. 849, S51 { 

Ciegg v. Hand* (1H90), 44 Ch. D. 503, 616, C. A.). 

(•) Hanhury v. Cundg (1887), 58 L T. 155, 

It) Chfg V. Hand*, $upra ; see p, 685, rmt. 

(а) WhtU ▼. Southend Hotfl Co., [1897j 1 Ch. 767, C. A. 

(б) Clegg v. Hand*, tvpra, at p. 619 ; and see title l.vJL'xcriOJf, Vol. X VIL, 
p. 239. 

(«) Jvhn Bniheri Aherjarw Brtwrry Co. ?. HUme*, [1900] 1 C1i. 188, 

(d) CTcjiy f. Hands, supni, at p, 518. 
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unleBfl they are also assigns of tlie business (<?)• The covenant may 
be further restricted by requiring them to carry ou the business at 
the particular brewery to which the premises were ori^nally tied (/). 
But in the absence of special restriction it is sufficient if they are 
assigns of the business generally; and if the reversion and the 
business are assigned together, the assignee is entitled to the benefit 
of the covenant, notwithstanding that he carries on business at a 
different place and that the lessor's brewery is closed (<;). If the 
reversion is assigned, and the business retained by the lessor, the 
lessee comes under no liability to the assignee of the reversion, but 
he remains liable to the lessor (/O ; and if the business is assimed 
and the reversion retained by the lessor, the lessee is still liable to 
the lessor, who alone can sue on the covenant, though the lessee 
satisfies liis liability if he takes liquor from tlie assignee of the 
huBineHH(0. 

1102. Tf the covenant binds the lessee to take liquor from the 
lessor simply, without reference to his business, the benefit of the 
covenant is not necessarily incident to the business. It will pass 
upon an assignment of the reversion together with the business (k ) ; 
hut it will pass also with the reversion although the reversion and 
the husinoHS are sovored, and whether the business is retained by 
the loHHor or is assigned hy him in a different direction (Z). For 
the henefit of the covenant to pass, it is not necessary that the 
lessor's business should lie given up. Even though it continues, 
the h^ssoe's obligation is to the new reversioner, and no longer to 
the lessor (m). Nor is it necessary that the reversioner should him- 
self carry on a brewery business. lie can qualify himself to take 
the beneiit of the covenant by purchasing beer and reselling it (n). 


(f) Jlirminifham Jirnrerif*, Ltd, v, JayntMn (189S), f)7 L, J. (ClI.) 40.'*, C. A., 
where the phraee **eu('oo68orR in hutunesB" was hold to qualify the word 
"aHsigiui*' )utroduc4'd into tho coveiuuit by the definition clause. Aa to 
oovenante running with the land, see pp. 6S4 et sfv/., pmi. 

{J ) Dot d. Cah^rt v, Heid (ISJtO), 10 1*. & C. 849. whore the covenant was to 
take Wer from the lessors or their snreeBsors ** in their hite or present trade of 
hreworti.'* This was held to be rostrictoii to the ImsiitortM cariiotl on at the 
loHSois' brewery, and the covenant did not bind tho lessee after the business hud 
Wn assigned and tho brewery closed, but the decision has been confined to 
Uie ]mrticulur case. To ono^ure such a restriction the brewery should be 
spccitif'ally mentioned; fVryjf v. Ilahdt (1890), 44 Ch- I). o03, 517, G. A. ; 
A/ondtfAier firfurry Co. v. CottnU, [1 90 1] 2 Ch. 608, 613, 

! {$) Manrhttdtr Drfntry (b. v. tupra, 

h) Itirmivgham Dirurriet, lAd, v. ./omssow, 

») ll’Ai'fe V, Sintthnvi DM Ch., f 1897] 1 Ch. 767, C. A., where it was held 
that the lessee was entitled to tho benefit of a proviso for reduction of rent 
so long as he took liquor from the assigns of the business. It was suggesUnl 
that damages in an action by the lessor for breach of the covenant would not 
necessarily be nominal. The assignment of the business did not inclu le an 
assignment of the covenant, and even if it had, such latter assignment would 
have been ineffectual : see ibid., per BIOOT, L.J., at pw 774 ; ted quart ; and 
oomnare Clrqq v. IJaudt, tupra. 

m John Breihert Aherqarw Brewery Co. v* Bofmet, [1900] 1 Ch. IBS. 

(t) Cteqq v. Haudt^ tupra. 

(tn) This follows from the circumstance that the oovenant vans with the land, 
see p. 585, poU ; the lessee is only bound to the reversiunor for the time Iteing. 

(a) fVrrfu V. i/ands, siqim. In this case the lessors at the time of the demise 
tfie themselves puichasing part of the beer which they supplied. 
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Sect. 6. — Sjntrtinff lUffhtn . 

1103. A sporting lease authorises the lessee to enter upon land 
for the purpose of killing game or fishing, and to carry away the 
game which he kills or the fish which he catches, and is in eflect a 
licence coupled with a profit a prendre (o). 

To create an effective legal right the lease must be by deed (p), 
though on a verbal letting of lands the owner can reserve the game 
to himself ( 9 ); and an agreement for the grant of a sporting 
lease should be in writing (r); but in the absence of writing, 
it may be enforceable on the ground of part |)erfornianee(ft). 
If there has been actual enjoyment under a parol grant of a 
right of shooting (f) or fishing (i<), the rent can 1)0 recovered in 
an action for use and occupation, and the Icsscm) is liable under 
the stipulations in the grant {a). Where the lease is by deed, 
the benefit of a covenant hy tlio lessee — such as a covenant to 
leave the land as well stocked with game as at the time of the 
demise — runs with the reversion (b)» A yearly tenancy of H]>orting 
rights may be created by payment of rent, but tlie tenant is only 
entitled to a reasonable notice to quit, and not to the customary six 
months’ notice (r). 

Sect. 6. — Other Properly, 

1104. Certain other classes of property, the leases of which 
require special consideration, are dealt with elsewhere (d>. 


Part XV. — Assignment and Devolution of 

Leases. 

Sect. 1. — Right to Auign or VtulerUt. 

U05. A lessee for years or a tenant from year to year or other 
term has, in the absence of provision to the contrary, the right to 

(o) iriVAAam T, JlawkfT MS-IO). 7 M. d W. OJJ; Kwurt v. Orah^v 
7 11. L. C'a«. 331. Ai Uj th« of uiuh uiid tli»* iijrht 

theiifniin, generally, p. 4‘2y, anU , talon Kapkmk.mh « n.i Titoi fin a I* KMUtK. 
VoL XI.. pp. 330 r< ; FlBUKIilEH. Vol. XIV..pp. 6H3rf ; (iaMK, \ .1. XV., 

pp, 218 H »eq. ; and i«*o Itrwne ▼. (.l/ary»u) (1H.5U), lU Ir. (.'b. U. 

fp) See titlc'8 KAAKyRyrs and Puoura a raKJiriiKF.. V<d. XI., . 341; 
FisiiKRies, Vol. XIV., p. 584 ; Oark, Vol. XV., p. IMU. For form id U-aNi 
•re EncyuloyMedia of Forms and Prec’<tlfiilii, \oL VII.. pp. 61.3 ft i, Ilie 
•hooting tenant ie not entitled to intcrfeie with the land (e v, by biinun;: 
heather) in order to stop a fire ; ex^5*‘pt so far as such interfereiico in in f»t t 
necessary for the protection of his sbooting righta (6b;i« v. ^y/tarpe (lOll), 104 
Ij. T. 718). 

(*/) Joiten r. WUJuimM f 1877), 36 T.. T. 559. 

(r) Webber v. Lft (IHSJ}, 9 U. IL I>. 315. H. K, 

(ji) See McManuMS, C*»<kf (1887). 35 <’h, iK 4»8l. 

(<) TomlinHm v. Day (1821), 2 linjd. & Ring. 680; Dawe$ ?. ihwliwj (1874), 
22W. U. 770. , „ . 

(«) Bd/tml f. Pritchard (1849), 3 Each. 793. 

M See diforns ▼. Clutterburk (1883), 10 Q. B. D. 403 ; and p. 442, onto, 

(b) Hvwr V. Clark (I8rt7), I* K. 2 Q. B. 2041. 

(c) hawe ▼. Adam, [1901] 2 Ch. 598 (where a montb'e iiolioa to determine 

« tenancy, given at the end of the season, was held to be eufflcient). 

(d) Aa to allotmente and amall holdings, see title* ALLorMRaTa, VoL I., 
p. 3M ; Smau. lIou»fxcHi akd Smaix DwKiXfxoa. As to mining l«wses, ane 
UUe UixEs, MtsrKiiAi.a, auu UvAitaiEA 
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asHign l)iH terra or tenancy, or to cre ite sub-leases or sub-tenancies (f) ; 
but a restraint on assignment or umlerleiting is valid, and such 
restraint may be created either by condition making the lease void 
in those events (/), or by covenant not to assign or underlet (^f). 
Whichever form tlie restraint takes, an assignment in breach of 
the condition or covenant is not void. It is effectual to vest the 
term in the assignee, but the lessor can treat the assignment as a 
caiiHQ of forfeiture provided, in the case of a covenant against 
assignment, that it is accompanied by a proviso for re-entry (//). 

U 06 . A covenant ** not to assign (i), or “ not to assign or other- 
wise part with ** (A), the promises is only broken by a legal assign- 
ment for the etitiro residue of the term. Consetpiently the covenant 
is not broken by a declaration of trust of the premises in favour of 
a third person (/), or l)y the deposit of the lease as security for an 


(#>) S(*e I>oe tl. hfitrhinMm v. 0798), 8 Term r>7, GO; Church v, 

(IHOS), l«i Vom. ‘JoS, Sitiuliiily, an for a or au 

Ui a IfUHc, or a nniowal of a in a-^si^naUo {Tditurat v, 

iutni I'ftiUind Cement MannfariuierH (1900). Toihiirnt v. AM'torintfd 
i'oitUvni Cemmt Munn/urturert und Imperial Cut Hand ('ement <V;., [19o;f] A. C. 

Hut an uKHtgnuu’Tit by a ionaiit at will dotonninog tliu tenanry so 
acMin HH llio landlord hu*< notM*f>; He<'* p. 4117, atite. As to dodiL'atinit In* a b'Hsoe 
of a rijfht of way, soo title IIkjiiways, Stkekts, and HjcIDOes, Vol. XVI., 
11 , For f<»rirH of asNijfnmont, son Enryol^pu'din of Forms and PreoedonU, 
Vol. XII.. |»p. 8 tl ct Vol. XVII., p. S9.‘», 

(/) ‘1* li*i*uikrr v. HVi« (1828), K H. 0. SOS. Hut since forfeiture 

is a inaltor stridi jnrtt, un a.ssif'nno'iit which is void dts s not give cuuso for 
ftufcituio {Ihte d. /Joml v. Pturell (l82t>), *> H. 808,81.1}. 

(v) Caul y. Nnrue (l82tS), 8 H, C. 48t> ; soo AV Jtthnmm, Kx ftnrte Cfadett 

e , 70 L. T. 881. The covonaiit may l»e biu<lir)«» iioiwithstandinja; that the 
has ro ontcn^il on part of the land {Colhna v, .So7//r (IGol). Sty. ihio'l. 

(h) U’dlia/na y, /.oro* ^ 1808), L. U. a Q. Jl. 7;{9; hut .*joo Clfwtt v. *h>hnson 
(ISGG), I.. U. 2 U. H. I’Jih 1*JG. This is in nooonianoo w’ith tho rule that it i.- 
at the lessor’s option w hot her a forfeiture shall avoiil ll»o leu'e (see p. 
atite). 'Ihe statoiuent of lloi.Royp, J., in Caul v. X/ovr, anpra, lh.it 
an ussiu'innont in hrraoh of condition is void is not now corriH't {see Ihmvinfh' 
more (Car!) y. Ftyrreai tI87l), o I. H. C. L. 448, Fx. Ch.) In Ireland tl«ero is u 
statutory prohildtion of u.s.'<i|»nTU<'nt in breach of envonaut (Landlord and Tenant 
Law Arnendniciit Act, Ireland, IHtJO (28 & 24 Viet. c. 1,>4>, h, 10, and on thh 
ground tho ns-si^iinent has l>een held not to tho term, though it is none the 
Wh a ground for forfeiture {Cltfwdy^ /ffiV/// 18701, 4 1. H. 0. L. 218 ; Dotnaujh’ 
fm>re (feiW) v. tWreat, aiivra ; Tvhin v. Clmrt/ (isT.*)), 7 T. H. C. L. 17, C. A. ; 
Il’iM/aa V. MH8’1), 12 L. R. Ir. 09). In /*oinuuihm>re UUirt)y, Furreat., aujaro, 
it was suggested tiuit a Uinitation to the lcs>ee and his lirensod assigns would 
prevont the term passing to an unlicensed as.'.ign ; but this is the constructior 
which tho law givea to assigns (see WeathrtaHw deerin^f (lSt)G), 1*2 Ves aMM. 
511) : uevorthcless it dA)Os tn»t, it is believed, prevent the ussigiiabLlity of the 
term. 

(») Oentfe v. Faulkner^ [HK)0] 2 (L H. 207, C. A. An aA.4ignineDt of a green- 
lumse which the lesstM) is entitli)«i to remove ib not a forfeiture {Mnaa t. Jamtt 
0877), 87 Ii.T. 715). 

(A) Med. Pitt v. (1824). 4 Dow. & By. (k. b.) 226, 229; see S. C.. tub 
nera. Ihe d. Ciii ▼. Lmnimj (tb24). By. A M. 8G. Hut in a mining lease it is 
a breach if the lessee gives to a third person the right to get and carry away 
part of the minerals v. JHaagtr (1901), 17 T. L. IL 199); see title 

MlXBS, MiKBRAUI. and QCARniRS. 

(f) The declaration of trust is not converted into an aasignment by the 
Judicature Act, 1878 (86 A 87 Viet. c. 66), s. 24 (4) (Oenife v. Faulkner, aupra) 
Hlrhartfa v. fVairtAdjf (1892), 8 T. L. B. 446, so far aa to the contrary, is over 
ruled 
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advance (m). A covenant ** not to assign or part with the posses- 
sion of the premises” goes further and is broken if the lessee makes 
an equitable assignment of the lease and places the assignee in 
possession (n). The retention of possession by one partner done on 
a dissolution of the partnership is not a breach of a covenant against 
assignment contained in a lease to both (o); but if one executes a 
formal assignment to the other this is a breach (p). A covenant 
not to part wuih the possession of the premises is not broken by 
the lessee parting with a part of the premises (q), 

1107. A covenant against assignnient is restricted in its operation 
to voluntary assignments. Hence it is not broken when the lease 
is taken in execution (r), provided the execution is bond fide (a ) ; nor 
when it vests in a trustee in bankruptcy (t) ; nor when it passes on 
the death of the lessee, whether as part of his personal estate (a), 
or under a specific bequest (h ) ; nor when it is acquired by a public 
body under the Lands Clauses Acts (c). 

1108. A covenant against assignment entered into by the lessee 
on his own behalf only is not binding upon bis personal representa- 
tives id) or assigns (c) ; but if executors and administrators are 
mentioned the covenant is binding on them (/); and if ” assigns” 
are mentioned, the word includes voluntary assigns inter vivos, but 


(in) Doe d. Pitt v. Hogg (1824), 4 Dow. & By. (k. b.) 226, 229; Re Hand, 
Kr ftarte Coch (1836), 2 Done. 14 ; Ez parte Drake (1841), 1 Mont. D. & Do O. 
639 ; M'Kag y, AfNallg (1879), 4 L. K. Ir. 438, C. A.; compare Swanfei/ Coal 
Co, V. Denton, [1006] 2 K. B. 873, C, A. 

(n) The ealo of the business on the j^remises to a company in not a breach if 
the poeeeeaion of the premises is retained by the lessee, notwithstanding that 
the company uses them {Veehlee y. Crosthwaiie (1897), 13 T. L. II. 198, 0. A.). 
As to a covenant not to charge or incumber, see Croft v. Lnmley (1858), 6 
H. L. Cas. 672. For form cd covenant not to assign or underlet, see Encyclo- 
paedia of Forms and Precedents, Vol. VII., p. 196. 

(o) BriM Corporation v. Westcott (1879), 12 Ch. D. 461, C. A. 

(p) Varlegy, Coppard (1872), L. R. 7 U. P. 605; Lavgfon v. Ifenson (lfH)5), 
92 li.T. 803; doubted in lirUUd Corporation v. JVeetrott, supra. 

(g) Churchy, Brown (1808), 15 Yes. 258, 266; Orove y. Portal, [1902] 1 Ch. 


(r) Doed. Mitchineon y. Carter (1798), 8 Teim Rep. 67. 

\s) Doe d. Mitchinson y. Carter (l799), 8 Term Bep. 3(K). 

(t) Dt>e d. Qoodhehere v, Beran (1816), 3 M. & S. 353, .360, Soe WmihnuH v. 
Oeering (1806), 12 Yes. 604 ; Doe d. Chare v. Smith (1814), 6 Taunt. 795 ; and 
title Bankruptcy and Insolvency, Vol. II., pp. 88, 149, 160. 

(а) Seers v. Hind (1791), 1 Yes. 291. 

(б) Crusoe d. Blencoue v, Bughy (1771), 3 Wils. 2.34, 237 ; Doe d. Uoodyhne 
V. lievan, supra, at p. 361 ; see Fox v. Sumtm (1666), Sty. 482. flriginall}’ the 
covenant forbade a devise (IVindsor (lord) v. Burry (1682), Dyer, 45, pi. 3, ii. ; 
Parry v. J/arheri (1639}, Dyer 45 b. 

(c) Slipjer v. Tottenham and Ilamjistind Juurtim Rail. Co. (1867), L. B. I Ivi. 
112. See title Compulsory Purciiase of Land and (’om pen.® at ion, VoL 
VJ.. pp. 36, 58. 

(d) V. Ifind, sujya, 

(e) See p. 685, post. 

( r) Roe d. V. flarrison (1788), 2 Term Bep. 42h. If '‘luwigns 

only are mentioned, executors or sdmiiustratcirs may neveiihcfh>s be bound as 
voluntary assigns ii; law (More*$ (Sir IVUham) Case (1684), (Vo. Eli*. 26) ; see 
Doe d. Goodhehert v. Detain, supra, 
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not involuntary assigns, such as a trustee in bankruptcy, or an 
execution creditor (g), nor does it include an underlessee (/t). 

1109. A covenant against underletting is not broken by a letting 
of lodgings (i) ; but it is broken whenever the lessee parts with the 
exclusive possession of the premises or, if the covenant is so worded, 
any part of the premises, to an undertenant (ft), though, if it is 
against underletting simply, an underletting of part is no 
breach (/). A covenant not to underlet is broken by an under- 
letting from year to year(m). To constitute a covenant against 
underletting it is not necessary that words appropriate to under- 
letting should be used ; it is saiheient if the covenant prohibits n 
disposition for a part only of the term (n). But the court is strict 
not to let a condition of forfeiture go beyond the proper meaning ol 
the words, and in the absence of reference to a mere change oi 
occupancy, or to a disposition for part of the term, words primarily 
importing assignment will not include underletting (o). On the other 
hand, words which are appropriate to underletting may have their 
scope widened, and may extend to assignment, if they are intended to 
be applicable to an alienation for the entire residue of the term (p). 


iff) Dot. d. Uoofthtliere v. Ikran (ISli}), S M. & S. ddS, at p. 358. In I^ke v. Taylor 
(1801), 3 IK» 0. F. & J. 407. (\ A., on uppeal against an interlocutory injunc- 
tion, this was not troatod as flour. A lotthig by a receiver under the direction 
of the court is perhaps not a breuuli (see Jloger$ v. BaUnian (1841), FI. & K. 432) 
{h) r*7/ier« V. (y/dforn (UKW), 20 T. h. It. 11. 

(i) Pot d. l*iU V. Laming (1814), 4 Camp. 73, 77. As to lotting cottages on 
the promises U* labourers, seo Broome v. Sligo {Marquee) (185U), 10 Ir. Ch. R. 1. 

(A) Jloe d. IHnglry v. SaUe (1813), 1 M. & S. 297 ; compare Greeneiatle v. 
TafNU'ott (183'1), 1 tv. M. & It. «>d, 69. To constitute a breach there must be a 
substintial parting with a 6ub.Htantial part of the {Mashiter v. Smith 

(1887), 3 T. L. it. 073). A mere advertising for a tenant is not a broach 
uhurlay v, Stonereet {Duke) (1812). 1 Vos, & jt. 68). A statutory body in whom 
the term is voted is subjei^t to the restriction of the covenant {Aitiroffolitan 
Motfr /Artird v. Solomon, fl908] 2 Ch. 214). The mere fact that a thiid pei-son 
is in occupation is nut evidence of a breach of covenant if he alleges that he is 
tenant to some one other than the lessee {Doe Payne (1815), 1 Stark. 86); 
but if he ap))ears to be tenant to the lessee this is primd facie evidence of under- 
letting {Dfft d. iUudly V. iiukarhy (1803), 6 Ivsp, 4). 

(1) M ilnmi V. lio^eilthal (ltH)6). 22 T. L. R. 233. 

(«i) Ti'iims V. Itokrr (1883), 49 L. T. 106. 

(n) Ikte d. UUUnU v. (1807), 1 Camp. 20 (proviso that the lessee 

should not usMigu vir otherwise part witli the promises or uuy part thereof for 
the whole or any part of the term) ; Dymoek v. ShowelCt BreuWy Co, (1898), 79 
!♦- T, 329, C, A. (pioviso for re-entry if the lessee did any act whereby the premises 
liocame vo»te<l for the whole or any part of the term in any person other than the 
lessee, broken by u »ub-lottuig fn>m year to year). The grant by the lessee of a 
theatre to a third {Hutson of the exclusivo use of therelreebmeut iwins and bars is 
not a breach of a covenant against assigning or parting with the premises or any 
interest therein [Ikily v. Pdwardee, H iirr ifr Vo, v. Eduxirtles (1900), 48 W. R. 360) ; 
as to biasing boxes in a theatre, see (\o/t v. Lumley (1858), 6 H. L. Cas. 672. 

(e) d, Blmmce v. (1771), 3 Wils. 234 ; 2 Wm. BL 766(covenant 
not to ** assign, tiansft r, or set over, or otherwise do or put away with the 
tease or the dmistnl piMni«es); Church v. Brown (1808), 16Yee. 258, 206; 
c^mniaiv Kinntreky v. ihrjMs (1779), 1 Doug. (K. B.), 56. 

()>) ihermtofiy y, 12 Vea. 396 (covenant not to “let, set, or 

demise the premises for the whole or any part of the term *’). Bat the words 
*♦ set er lei ’* alone, without rrfeTonce to the whole of the tenn. forbid under- 
letting only and leave the lessee free to assign {lit Doyle and O'lIamU Ceedrad, 
[IwSjlI, R I13>, e V -w 
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A forfeiture will be incurred although the underletting is only a 
mortgage by way of sub-demise iq). 

1110 . Where a lease contains a covenant or condition against 
assigning, underletting, or parting with the possession of the 
demised premises without licence or consent, the covenant or con- 
dition, unless the lease contains an expressed provision to the 
contrary, is to be deemed subject to a proviso that no fine or 
sum of money in the nature of a fine shall be payable for such 
licence or consent. This does not preclude the right to require pay- 
ment of a reasonable sum for costs (r), nor does it prevent the lessor 
from requiring the assignee to covenant to pay the rent and perform 
the lessee’s covenants during the residue of ‘the term (s) ; nor, in 
the case of a lease granted under a building contract, from requir- 
ing a deposit as security for the completion of the works (0 ; but it 
precludes him from demanding an increased n^nt (a), if consent is 
refused except on payment, the lessee is entitled to assign without 
consent {h ) ; but the above provision does not make pay nnmt of a line 
for consent illegal, and if the lessee pays it, not uinler protest, he 
cannot require repayment (e); and if the assignee has covenanted to 
pay a sum in the nature of a fine, ho is liable on the covenant (d). 

im. A covenant against assignment or underletting without the 
lessor’s consent is frequently qualified by the pnuuHo that sueh 
consent shall not be arbitrarily or unreasonably withheld. The 
proviso is not construed as implying a covenant on the pari of llio 
lessor not to refuse his consent arbitrarily or nnrijasonuhly ; but if 
in fact it is so refused, tlie result is that tlie lessee is at iiheriy to 
assign witliout the lessor's consent (r); and be can obtain a 
declaration by the court of bis right to do so {/). The effect is the 

[q'S Serjeant V. Sash^ 2 K. B. A. 

{r) CNtiiveyanriiig and I*{»w l*roj«Tty Ait, lMe2 (W k '*0 Vjrt. c. IIJ), a. .‘I. 
As to •* fine, * see ronveyancina and Law of l*rii|H*rty Ai t, I8KI (•t l & 40 Vkt. 
c, 41), 8. 2 (ix.) ; v. 2 K, U. 11, IH, C. A. As to the; 

of the lessor to in.sist on payment pr«'vjou«Jy Uf thin i^Tiaottnr'nt, sio //i/fot, v. 
Tipitcr (1S68), 18 L. X. 620. The Cunvfyainanjr anil Law of i*ro|n ity A*t, 
1892 (55 & 56 Viet, c, IS), applies to all hsiHes, whi*lhnr Uifiire or after 
the Conveyancing and J.aw of Pro|M-Tty Art, ISMI (44 & 45 Vu*t. c 41), or not 
(ir«f V. Uwynne^ [191 1] 2 Ch. 1. A.). For fonu of oimiKriit, Kncyolopfiu^lui 

of Forms and PrecHientfl, Yol. VII., p. 678. 

(») See If aife v. Anora. 

ff) lit CmK% OmtratU flh!#: j 1 Ch. 9, C A. 

(a) Jenhiu* v. Price, [leuT] 2 Ch. 229; the point was not decided on appeal, S. 0., 
[1908] 1 Ch. 10, C, A. 

(5) Andrews. liridtfman, [190Sj 1 K, B. 596, C. A. ; see IVuiU v. Jenniny$, 
»H}fra, at p. 16. 

(f) Andrew V. Bridgman, 8uj/rn ; If'eal v. Owynne, tnj^a ; see Jenkitwv, Price, 
iujira. 

(d) Waite r. /enninyi, tufrra. 

(e) Trtkary. Biyye (1874), L. It. 9 Kxch. 151 ; Hyde v. Wn den (1877), 3 Ex. D. 
72, C. A. ; Sear v. JIoum Pro/icrty and ItuKiiinent Son'c^y (18'vO), 16 Ch. D. 387. 

(/) Young V. Aehley Oardem Proj)ertie8, LU., {1903] 2 < 'h. 112, 0. A. ; Ajwim 
V. Levy, [1910] 1 Ch. 452 ; and he is entitled to the costs of the action for this 
purpose ( v. Aehleg Gartkm I*ropertie$, Ltd,, tupra; Wret r, Qwynm^ 
euprot overrun^ on tins point Jenkirw y. Price, enpra, and Evan$ y. 
Levy, Sfipraj. ^en without such declaratiou he can obtain specifio per- 
formanoe of a oontimot of aangnment if it is eletr that the lessor's oonsent is 
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Bame \vhere the consent is not to be withheld in the case of an 
assignment to a respectable and responsible person ; and, unless the 
nature of the lease showB that it is to be held by an individual, a 
company may be such a person (^). But the lessee before he 
assigns is bound to ask for the consent, even though it could not 
properly be refused (h), and if through forgetfulness he omits to do 
so he cannot obtain relief from the forfeiture (i). 

1112 . Where the lessor’s consent to assignment is not to be 
arbitrarily or unreasonably withheld, he must not withhold it in 
order to get some advantage for himself, as, for example, to obtain a 
surrender of the lease (A) ; but he may be justified in withholding it 
if he is acting '' upon advice,” even though the grounds of refusal 
are not stated (Z); or if in his opinion the intended use of the 
premises by the assignee will be prejudicial to other property of his 
own (m) ; or if such use is different from the purpose for which the 
lease was granted (n ) ; though if the lease imposes serious liability 
on the lessee— where, for instance, the rent is heavy — substantial 
ground for refusing consent should be shown (o). In the case of a 
proposed re-assignment by an assignee, it is unreasonable to require 
him to covenant to pay titc rent and perforin the covenants for the 
residue of the lease (p)« 

1113 . If the licence to assign is required to be in writing, a verbal 
licence is insuflicient(q). The licence extends only to the actual 
assignment or uiiderIcaBO which it authorises (r)> though it is usual 
expressly so to j)rovide in the licence («). If it is intended that tlie 

improperly withhold (Halite v. //oy (1890). 72 L. T. 281 ; cofitra, /{<? MamJta/i 
ami Salt'* Voulmctf [1909] 2 202; eee v. [1899] 2 Ch. 

820, 0, A.) ; and soo title SrEcinc Pkkkokmance. 

(y) Wilhnott v. Lomlon Hoad Car Co,, lAd,^ |1910] 2 Ch. 625, C. A. ; following 
Ik Jtjf f Oik's Trusts (18S2), 61 L. J. (on.) 607, and overruling;' Harrison, Ainslie ^ 
Co. V. Harrow- in- FurhS'iS Corforatim (1890, 39 W. It. 260. If personal 
residonoe is required the lease is not assign uhle to a company (Jenkins v. Price, 
[1908] 1 Ch, 10. C. A,\ 

{h) Eastern Tekffraph Co. v. HeiU, [1899] 1 Q. B. 835, C. A. ; Htir/%ml v. Vnwin 
(1886), 7 Cab. & El. 494, contra, is overruled. 

(») Harrauf v. Isaacs <fr Son, [1891] 1 Q. B, 417, C. A. 

(A) Lehmann v. McArthur (1807), L. B. 3 Eq. 740 ; Hates v. Donaldson, [189tP 
aci, B. 241,0. A. 

(/) Trchfor v. Hujge (1874). L. B, 9 Exoh. 161. 

(wi) Hrideu'fU Hospital [(hfremt^rs) v. Tairkner and Hocfers (1892), 8 T. L. B. 
637 ; ooin]>aro He Sftark's Lease, Pm/er v. Jaikinson, [1905] 1 Ch. 4. >G (where the 
landlord occupied fairt of sumo pnunises). 

(n) Harrison, Avulie <fc Co. v. Harrmc-in-Furneu Corperaiion, sufva. 

(o) Shff>j>ard V, Ilm^ Kong and Shamjhae Hanking Cosporaiion (1872), 20 W. B. 
469. 

( i>) Evans V. Xciy, [1910] 1 Ch. 452 ; though it may bo reasonable to requiiw 
such a covenant, limited to the time during which the assignee holds the lease 
{ibid.). . 

(•/) Hichardson v. A'ltins (1818), 3 Mndd. 218 ; though if the verbal licence has 
lioen given as a snare, relief will be given in equity (ibid.) ; and see if ofAvr v. 
Haiiamis (1606), Ciu. Jac, 102. As to indorHcinent of the consent on the 
assignment in Irebiind, m>e He FUler Fenhonent Building Society and Junior 
Army and Navy Stores (1884). 13 L. IL Ir. 67. 

(r) Law of mpertv Ametidnieiit Act, 1869 (23 ft 23 Viet. c. 36), a. 1 ; Kytcn 
V. Jir-t(1870),2lL.T,789. 

(i) Fonnarljr the aftaot ol a Itomoe for a aingla asaignment waa to put an 
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assignee shall not be let into possession until the assignment is 
complete, this also should be expressly stated (/). Upon an agree- 
ment for sale of a lease it is the duty of the vendor to procure the 
lcssor*8 licence (u), and if he fails to do so the agreement will not 
be enforceable (a) ; though if the purchaser procures the lessor’s 
refusal he may be liable to make any payment due under the 
agreement (b). 

1U4. Where there is a covenant against assignment or under- 
letting, with a proviso for re-entry on breach of covenant, tlio lessor 
can either re-enter for the forfeiture or sue for damages for the 
breach ; and if he is not immediately aware of the breach, ho can 
forfeit the lease as soon ns he hears of it (c), subject to the Statute 
of Limitations (d). If ho sues on the covenant, tlio damages will 
l>e measured by the loss naturally flowing from the assignniLMJt (e) 
or underletting (/). 

ms. So long as the assignee or undertenant is in possession 
ho is subject to the stipulations of the lease, notwithstanding the 
want of the lessors consent (/;). 

m6. The lessor will be debarred from insisting on the nc^cessily 
of consent if he has accepted the assignee as tenant in the ]>lace of 
the assignor, but this acceptance is not to he inferred morely from 
the fact that possession has been given to the ushigru'C with the 
knowledge of the lessor and without objoetion on his part; tliis, 
while an important clement, is not conclusive uhero the facts show 
that the lessor did not inUuid to accept the assignee (//). Fuitiior, 
tlie lessor is not bound to assent to the assignment on tbo ground 
that ho stood by while the assigufo was spending money on tlio 


end to the condition or covenant against oiiaigniuoiit ; mo ]>. oJO, 

a»fe. 

(i) Wat ¥. Ih.hh (isao), L. n. 4 Q. P. O'H. 

(«) Lloyd V. ( Vispc (ISIS), 6 Tuuiit. 2r.»; v. (iSlOi, 7 Tu>int, 0. 

It is en<mgh if tho Ioh^co inukiN n’^iSouabU* ciTorU to {Uncuifj tbo luw'noo 

i /,el*mann v. McArthur flSOS), S (‘b. App. 4iKr); roiupuio v. SnnflfUnt^ 
1899] 2 Ch. S20, C. A If iho l»>Hsor h coimcnt l«* obtained tbo tnlonil- 

iiig aaMigneo « ill rea)¥er any deposit bo baa paid that bo brn 

nogotiat^ unauccossfully for a now loiisc {Wilder v. l^uuuryue (I set)), l i W. It, 


(«) But an to a ptirchastT’s »uit, wso Lritch v. S>'mfi%ou (1871), 5 I. U. l*>p Old. 
(b) See Doris v. A’uMf (iSfiO), 10 IJ. (x. 8.) 762. 
ic) SilcocM V. Farmer (l882j, 40 L. T, 401, C. A. 

(rf) Tho right of re-entry inufit l>o asKTlt'*! within twelfO y^-ars of tho cauao 
of forfeiture: mm? title Limitation of Actions. 

(e) Tho a8ai;;uriient. when made by an puU uit ond to hij* li.ibibty 

on tho covenaiita in the Uuiac, and if it ix made onu of inferior jwcuniary 
liability, the imni-mo of dainage« will Ixi such a «um oa would, an far a« nionoy 
can, put tbo lessor in tho hamo p*>«itiou as if ho Mill h.»d the aniijiiu-'O*# lldidity 
for breaches of covenant, past and future {Willtoms v. /.*ur/e Cl80S), L. U. d Q. B. 
729). ^ , 

(/) If the prr‘Tnwcs aro dealroyod by reason of apea d ri-k atiacMing to the 
purfKMses for which tliey aro »ub-iet, the dttiiwg»*« will l»© the b^a lhtif» cntia^ 
{Leida v. liogm, [1892] 1 ^ B. 21 ; comjiaro Chapman V. Mn*oTt aitd Linilini 
Vo. (1910), 103 L. T. 290). 

(y 1 SiUick ▼. Farmer^ supra, 

FlphintUmM {Lard) t. MonkUmd Iron and Coal Co. (1886), 11 App. Cm* 
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Landlobd and Tenant. 


Sect* !. property, unless the circumstances are such as to estop him from 
Bight to setting up the breach of covenant (i). 

Assignor . 

Underlet Sect. 2.— Mode of Assignment. 

Agreement 1117. No action can be brought upon a contract for the sale of 
towmign lands, teneiuoufcs, or hereditaments, or any interest in or concerning 
writing them, unless tlio contract, or some memorandum or note thereof, 
is in writing, signed by the party to be charged therewith, or his 
agent (/r); conserjiiontly contracts for the assignment of leaseholds 
or tenancies must Ije in writing. The above rule applies whenever 
there is in effect an agreement for the transfer of the premises for 
the residiie of the term ; where, for instance, the lessee agrees to 
give possession to another who is to be tenant for the residue of 
the term (/) or merely to give up possession of a house to another (m). 
Even though the assignment has been completed by transfer of the 
premises in pursimnce of a verbal agreement the vendor cannot 
recover the price on the contract ; but if the purchaser has admitted 
the amount to bo due, it will be recoverable on an account statcd(«) 

liOffal antiRn- 1118. An assignment of a chattel interest, not being copyhold, 
mont mum iio tenements or hereditaments is void at law unless made by 

* deed (o). Consequently a deed is necessary to puss the legal interest 
in leaseholds, including a tenancy from jmr to year(p), though an 
assignment under hand, if made for value, will operate as an agree- 
nieut to assign and will vest an ecpiitable interest in the assignee (q). 
The assigiHir can assign the prenus<‘s direct to himself and another (7-)- 
Where an underlease bos been created tlie mere assignment ol 
tiu) bead terin <Ioch not necessarily pass the rent reserved upon, 
and the beni>(it of the covenants cojitained in, tbo underlease («). 

(ij V. AirW (18SO), 16 Ch. I>. e<>; coTuparo v. (1803), 

I'l 1. (’ll. U. 10(5; nnd seo titles Kquity, Vol. AIJI., n. 107; Ksioitkl 
Vol. Xlll,, V. mm. 

(A) Statuto of Fiands (29 (';ir. 2. c, 3). f. 4 ; foo titles (’ontuact, Vol. VII., 
p. 3fil ; DkEDS and (JniKR IXSTUCMKNTS, Vol. X., p. 419. 

(/) JhitUmerev. //ave* (1839), M. A: ^V. 460. 

Krllf/ V. nV/M-'rr (ls.>2), 12 t’. 11. 1’s.'l; v. IJarthug (l.S5r>), 16 C. B. 

C62; JUnlg$vn v, (18*78;, K, 1). A. 11. 0S6. 

In) Cif icing V. Ilor./ (IM6). I (\ B. 868 ; see title CoNTUAfT, Vol. VII., p, 382. 

^ O') Rw^l Broptrty Act. 1846 (8 & 0 Viet. c. 1001, s. 3. Under the Statute of 
Frauds (29 Car. 2. <*. :0. f. 4, tbo aF«iginiwnt iiiiKot lo either bv deed or by note 
in writing; and in Ireland tho assignment may now bo in WTiting (liandlord 
aod Tonant (Indand) Act, 18(10 (23 & 24 Vii t. c. 164), s. 9 ; Pe/rfin v. Keuny (18(19), 
3 1. K, Kq, 14H. Sio title Dixds and Oxiiek lNRritr!iiLNTs,Vol. X*. p. 3(18. 
As to an iiF6igiiinent by tlio shetiff on sale under an cxocutifti, soo title 
Kxecution, Vol. XIV., p, 44. 

(p) Dt4ttng r. i/orfiii (1808), 1 Camp. 317, decided on the Statuto of Frauds 
(29 Car. 2, c. 3). 

(q) See p. 386, at'fc. As to when tbo assumption of linbitity by the Ie9«e6 

prevents an assignment from being voluntarr, sco J!e a (1877), 

11 I. K. Eq. 602; title Fravdvixxt and Voidaule Convey ances, Vol. XV., 
pp. 81 , 96. For form of agioement to assign, see EnrycloiwHlia of Forms at.d 
I'recodants. VoL XIL, ^ 240. 

(r) Iaw of iVoperty Amendment Act. 1839 (22 *1 23 Viet. c. 36), s. 21. 
Compare, as to freebold^ Couveyanctug and Luw of rropertj Act, 1831 (44 A 
46 VH c. 41?. s. 60. 

(«) 8m FrwkUit f . Ilwm (1871), 19 W. E. 681. 
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1119. If the lease is for life or lives, or is determinable on a life Sscr. l 

or lives, or is for a term of years of \vhich more than tR’enty-one Mode of 

are uncxpired, the assignee can register himself as proprietor at Assignment, 
the Land Registry with a possessory, qualified, absolute, or good 
leasehold title (0- If the land is in a district where registration is of'uuo" ^ 
compulsory, the purchaser of a lease or underlease having at least 

forty years to run, or two lives yet to fall in, must register himself 
as proprietor, otherwise ho will not obtain the legal estate in the 
term(u). If the leasehold land is already on tlie register, the 
assignment will be by transfer in the prescribed form, and must he 
registered (a). But registration of title to the lease makes it 
unnecessary to register the assignment in the local registries (/>) 
referred to in the next paragraph. 

1120. If the premises are in Middlesex and outside th(‘ City iie(>iitiiiU(n 
of I.ondon, the assignment must he registered at the Land «f ‘lc^e<!ln 
Registry in the Middlesex Deeds U(*gister ; l»ul this is not necessary 

in the case of a lease at a rack-rent, or of a lease not exceeding ghiro. 
twenty-one years, where the actual possession and occupation goes 
with the lease (r). If the premises are situate* in any riding of 
i'oi kshire, the assignment must he registered at iho ollico for the par- 
ticular riding (rOt except in the case of the assignment of a lease not 

(() liiinl Tiaiisfrr Act, 1875 (58 A 50 Viet. e. 87}, h <. 11, 15; M‘e liaiid 
rruDsfer Act, lNU7 (Ul & 81 Viet. c. (u>\ s. 22 (0)(g) ; DindTruusftM* Uules, 11)05, 
rr. 50 -07, as varied by tljo Diiul Truii>fcr Te »ibtaiu rcgistmtifin 

with an abM>lul<^ Ulle, tlio a.s^igin‘o must provo IkMIi Ihu title of tliu leHM>r to 
grant the b-aso,and also his own titlo to the lease r. «j 5) ; l*» obtain 
trution with a good h*aM<hold title, he him only jm>\e his own title to the louse, 
aNsuiiiing it to bi* \v»dl ereatt'd Vod,, r. oUi. As to registration of title geiienUly, 
sec title Ukal ruorKui y am» (’h vi'ii:i.s Kkai.. 

B JiUiid Transfer Pub s, ll)u5, rr. Os, (jy. 

Soe luK'yelo|>:edia of rurms uod IWcdciilH, Vul, XI., p. 50! ; Luial 
Tr.ni'-b’r Hub's, p.MKJ, r. 120. 

{i>'j I.aiid Tr.ih'-ler Ai t, 1S75(5S A- 511 Vie t. e. 87). h. 127, arnenrhsl by iho 
Laiiil Transfer Aet, 1807 (OO & 01 Viet, c. 05), Sthofl. 1 ; Land Hegwlpy 
(Middle*»<‘X Leeds) A<t, 1801 (51 Al 65 Viet. e. 01), iH’heul. 1. (U), 

(c) MiddIe^ex Kegi.stry Aet, 170S (7 Ann. c. 20); tho rogulutionfi iutro- 
ducjxi bv the Land lIegi^trv (Middlesex Leed^) Aet, 1801 {51 &, 55 Viet. c. (M), 

Bched, 1., and tho l.und llegistry tMi*ldIe>ex Jlccd?*) ituhis, 1SU2. Ah io 
“iielu.il jKi*.rtt»ion and oecupation,” rt**o Fury v. .Sw»f4 (1H22), 1 Jlud. & B. 

755, p. -lOl, ante. It has Im'c ii doubted whether uHsigDineiits of excepted 
leafic.s ttiG alno cxccptcd from regibtruti<»n [FUmm/% Lm^r v. NtvtlU (1850), 

Hayes, 25) ; but this w a iiccobBary consoriuencc. lh»gi»tiation gives 
abseluto priority nt law over unregistered assuraixx^s {Ihf d. iUthiimn v. 

(1821), 5 B. & Aid. 142); but docs not give priority in csiuity ovit aii 
unregi»tered assuMiU’C of which tho as'^ignoe has notie? (Ae AV/e v. A<* Srvf 
(174^}, 5 Atk. OlG, 05 1). Bogistmtion is effoctod by rogistmtion of a !ii<|in(»nal 
of the de«‘d, which must tutt out the date, names and addition of piirli<'.H and 
the iMircids; see lAud Kegislry (Middlesex J>r«ds) Act, 1891 (54 A: 55 Vil t. 

C. 64^ S<hed, I. ; It. v. MtHdlttct \lUyislrar) (1850), 15 Q. B. 070. For form of 
taemorial, see Encrclopaxlia of Forms and Pri«eedent». Vol Xl,, pii. 2.82 fi mu. 

(rf) Under the Yorkbhire Bogiatry Acts, 1881, 1885 (47 &. 48 Vict. e. 51 ; 48 
& 49 Vict. c. 26) Notice of an uuregisteieJ aiwuraiice dwjs not dopnvo a 
registered asburatjce of prioiitv except in of actual fraud (Yorkshire 
Ih^tries Act, 1884 (47 & 48 Vkl c. 54). a. 7 ; Butti§mv. [1896] 2 

Ch. 405). An agreement for sale of land is not an “assurai tie*' capable of 
registration under these Acts (AV/^er v. /7«irri«on, [1895] 1 <4 B. 161,0. A.). 

The registration is effected by registration of a memorial of the deed (York- 
ihire Begistriea Act, 1884 (I7 dc 48 Vict. c 64). s. 6) ; see p. 401, ante. For form 
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exceeding twenty -0116 years, where accompanied by actual possessior 
from the raaldng of the assignment, or of a lease of Crown lands (c) 

Sect. S.—Corenants Running with the Land. 


CovenutiU 
running with 
the iamf. 


Hiinlt'fi of 
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rclA1il)^ 

thereto. 


Sffrurfrs 
( 419 ^. flittl 

rcMilutiun, 


1121 . A covenant entered into between lessor and lessee is 
primnrily binding as between the two personally. ^ But upon an 
nssignwont either of the reversion or of the term it may be also 
binding upon the grantee of the reversion or the assignee of 
the term ; and similarly, the benefit of a covenant may pass to these 
parties respectively (/). There are thus four cases : (1) where the 
burden of a lessee’s covenant runs with the term, or, as it is more 
iisuiilly put, with the land ; (2) where the benefit of the lessee’s cove- 
nant runs with the reversion ; (3) where the burden of a lessor’s 
covenant runs with the reversion ; and (4) where the benefit of a 
jessor’s covenant runs with tlie land. 

1122 . AVh(!thcr the liurden of a covenant by the lessee runs with 
the land dejumds partly on the nature and partly on the form of 
the covenant (f/). Ah regards its nature, the covenant (1) may con- 
cern the liiiul itself or something already in existence on the laud; 
in either case, it concern.s a thing in me ; or (2) though directly 
relating to the land, it may concern something only contemplated 
to be brought into existence, a thing in fntnvo ; or (3) it may not 
in RtrictnchS concern the land at all, in which case it is said to be 
collateral. Ah regards tho form of the covenant, (1) it may be 
ent( r(‘d in!o by tlie lessee for himself, or for himself and his repro- 
sontaliveH, real and personal, only; or (2) it may purport expressly 
to hind his assigns. The following rules, which apply only where 
the lease is by ilood (//), but which apply also to incorporeal here- 
ditaments (i), govern these cases (A) : — 

vi.) When tlio covenant relates to a thing in me, and directly 
concerns tho land, it hinds the assigns, whether named or not (0 ; 


«f niomoriuh Kncyclopoxiia of Fonas and Procodcnls Vol. XI., pp. 291 

5^7- 

M Yoiknhiro UophtiioB Act, 1SS4 (47 & 48 Viet c. '>1), ss. 28. 30. 

{j) Tin* rov<>n.mt must Ik' effoctivo in the fir^t iii«Uinco. Tbu«, if tho anme 
iHM’xun iH jvunod Inith an e.>viMinntor and covoiirintc*', it will net run with the laud 
(Aa/'iVr V. WiUumrt (.1011] I Ch. IMil). Hut it is nufficiont if tlio loHaor has a 
rov«won by c**Un»jx>l y. Irviwj (ISGOj, 0 11. & N. 13.), Kx. Ch.), 

oven thoiigb the aofect in his legal title appear on tne Iojiho ,/o.^f i/ v. Arhuth- 
n(4 (IS59). 4 I>e G. & J. 224 ; Mrrtou v. IIW/i L. 1*. 4 Q. H. 293 

Kx. Ch.); ond we p. 330, «t.ff ; I Smith, L. <?., llth <mI., 05. 

{;f) The }?i’noral rule is that tho Inmlen of tho covenant i{over runs with the 
land at law (Jiisfci/im-v v. Ohfham Corporation (ISSiV. 29 Ch. D. 750. C. A.) ; 
tlnniirh it nmv run with Ihe luml in wpiitv on the ground of iu)ti «’0 'Tulk v. 
.Vea/icv (ISIS), 2 Ph. 774); see p. 690, j* 09 t) titles Kycm*. Vol. XlIL.'p, 100; 
S,%LK OK u\xn. Hut the relation of landlord and ton ant gives litto to an excep- 
tion from tho rule (vliw'fr/Krry v. O'^ham C\>p/v.Twfwn, mpra, at p. 781), And 
a.« to I’uwjmnts Iielwe<uk los«»or and lovsoe, see Chat* ias Vnehm) ▼. 

(1791), 2 Ilidg, Purl, Ken. 346, 407. 
aiM V. Mnton (|N6a), L. R. 2 U. H. 120, 127. 

(0 Niwifier V. CfarA (ISGT), Ii. R. 2 Q. H. 200; see MaHun v. Iffttmiiw (1857). 
I II A X, 817. 

{k) fW (1683), 6 Co. Kep. 16 n ; I Smith, I..C., llth ed., 61. 

(i) First resolution in S/<rfit*er'« Cast, sn/tra. According to the words of tbs 
nsolutiuu lbs thing must be parcel of tbs dsmiss, but it is suffidsot if it 
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directly concerns the land ; see Lyle v. Smith, [1909] 2 J. 11. is. Of this JSution 
nature are covenants to nay rent {Parker v. (nrra 171K)), ;i Salk, i; 

Sit If niton V. Lambard{\90i), 2 East* 675, 580; H7//tdn» v. Ihtunuijuet {\S\{)), 1 
Brod. & Bing. 238); to render services in the nature of rent 
.df/Aur (1823), 1 B. & 0. 410 ; see Kcpjffcll v. Bathy (183-1). 2 My. & K. 617, .VI!) ; 
to allow deductions out of rent {Ba^dye v. Iluffhcs (l()2S), Oio. (’up. 137); to 
repair or to leave in repair hour's already built v. (liJtS), 

Cro. Ehz, 599; IVindsor'e {Dean and Chapter) Cane (1 001), 6 (’o. Hop. 24 a; 

Wakefirld V. Brown (1846), 9 Q. B. 209, 223; Mttrtyn v. fVifr(|S.>2\ IS Q. B. 

661); to repair and renew lixtures already nllixed to the luomin’s ( iri.7faf«.i v. 

Karle (1808), L. R. 3 Ci. B. 739); to insure against lire ( IV v. Smith (1821), 

5 B. & Aid. 1 ; seep. 621, ante ) ; to use thopremiHas as a ]u-iva1o dwellinL' iuni.se 
only ( iri/yrtason v. Ilogen (I S(M), 2 De G. *1. tk Sm. t»2, C. A.^ ; to rc»<i«le upon 
them during the dcniwo {Tatem v. ChapHn (179;i), 2 Ily. 111. 133); ii» a louse of 
a public-house, a covenant to coinluct the hou*<o pn)jw rly (I'Udmood v. Unit 
(1889), 23 (b B. D. 35); and to buv li<iuor from the losmu- {('laiif v. Ilnudt 
(1890). *44 Ch. D. 503. 0. A. ; Il'AiYc v. Southend UuUl ('o„ [1S97 j 1 i’h. 707 ; 
see p. 573, aafe); in an a<jrriciiltuial luiso a covenant to manure {Salt v. 

Kiichiugham (1713V 10 Mud. Rep, 16S) ; and not to plou‘4:h more than a certain 
quantity of land (Cockton v. Cork (1000), Cro. Jao. 125); in a mining lease, a 
covenant to pay compensation for damage done to the surface {Svrral v. Panroe 
(1804), 34 L. i. (CII,)82; Byton v. Farater, Jh/mi v. Seed, Quinn, Morgan tie., 

[1909] A. C. 98 ; see title Minks, MiNEUAii*, and QuAitinr.s); inaRportiiiglettKe, 
a covenant to leave the land well shicked with game (//w;wr v, fVu//,- (1807), 

L. R* 2 Q. B. 200; see n. .)75, ante); in a Iea«<e of land nour the sea, a (covenant 
to maintain a sea wall though not parcel of the demised premises (hfle v, 

1 19091 2 I. R. 58). 

J m) Socoiia resolution in Sjftncer^a Caae (15S3), ,i Co. Kep. 10 a. J‘’or this 
e to apply the covenant, while rch'iting to a thing in futnro, must directly 
touch or eon com the thing demised (S/'cyieer a Cane, supra ; ('unglrton Corpora* 
ium y . Patiiwn {\StiH), 10 East, 130, 135; Jhmghta v. Boinnnn (1818), 11 Q. H. 

444 , 454; Thamat y, Ifayward (1869), Ii. R. 4 Exch. 311}. Thu distintdion 
between covenants relaling to a thing in case and a thing in fuluro rests on no 
intelligible basis and wasquestioned in Minthtdl v. t)aht (185S'„ 2 M. & N. 79.3, 
but it has not l)een overruliKl. Covenants rel.ding to things in fuluro 
are: — A covenant to erect new buildings IS/rtnerrs Caae, avpra ; Doughty 
V. Bowman, aujtra) ; at the end of the term to deliver up at valuation fruit trees 
then g;rowing (Grey v, Cidhbertton (1785), 2 Chit. 482); in a e{»lliory lease to 
convey, upon a railway to be made on the demisod land, all coal gr)t from a 
certain collioiy (IJemingmay v. Femandca (1842), 13 Sim. 228), although 
the thing in fuluro is to be done off Ihe land, yet the eovenunt is tn'ntod as 
dircfctly concerning the land if the thing to 1^ done tends to the maintenance 
of the demised pnunises ; such as a covenant in a mining le;i«e to build a 
smelting mill on ailjacent waste land not ineludfsi in the demise {Sampmm v. 

£«rsffr6v (1829). 9 B. & C. 505, 516; aflinned, Fndrrhy v. Sampson G830}, 6 
Bing. 641, Ex. Oh.) ; see Bally v. ire/L(l769’'. 3 Wils. 25 ; I.yle y. Smith, sujfra; 
somparo Dewar v- Goodman, [1909] A. C. 72, 77). A covenant not to 
assign without licence is binding on the assigns, at any rate where they are 
aaiued (HfV/iama v. Karle {1868), L. R. 3 Q. B. 739 ; MrKarhnrn v. < Vi/be/, [1902] 

A. C. 194. r. G.); see TlVsf v. DM (1869;, L. R. 4 Q. B. tm, 6.17, n. (1); 
compare Ihte d. Cheere v. Smith (1814), 5 Taunt. 795: and p. 577, ante. 

{$!) Second reswilution in S f veneer' $ Cate, tupra ; Urhridgf {Lard) v. Htat-eland 
;i747), 1 Vc». Sen. 66 ; Thomat v. Hayjmrd, tupra. Of this nature are the 
foUowing covenants : — To pay to the lessor or a »trang#T n wllateral rum ; that 
m, a sum not reserved as rent (Jfayho r. Bmkhurtl (1617). Cro. J ir. 43S; 

Imehqmn {Earl) v. BurneU (1796), 3 Ridg. Pari. Itop. 376; Lamherl v. \fjrru 
;i8S^ 2 IL 4k W. 333 ; M FUghi v. 6Sosfqpp (1836), 2 Bing. (v. o.) 125] ; to 


(ii.) When it relates to a thing ia/ufan) and directly concerns the 
land, it binds the assigns i^they are named, but not otherwitw (m) ; 

(iii.) When the covenant does not touch nor concern the land, hut 
is merely collateral, it does not hind the assigns, hut is a personal 
covenant only ; hence it cannot be made to rim ^vitll the land (ii). 
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82 Hen. K. 
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AUliodgh, where the ieubo is not under seal, the stipulations do 
not hind an assignee of the term, yet if the assignee goes into occu- 
pation, ami rent is paid and received on the footing of the old 
tenancy, an agreement between the lessor and the assignee will he 
implied that there shall he a new tenancy on the terms of the 
old (o). 

U23. At (ummon law the benefit of the lessee’s covenants did 
not run with the reversion, except in the case of covenants for pay- 
ment of rent or the rendering of services in the nature of rent, 
such as suit to the lessor's niill(7)); but under statute (9) the 
gruntee of the reversion and his assigns has the like advantages 
against the lessee hy entry for non-payment of rent, or for doing 
waste or other forfeiture, and the same remedies by action for not 
performing other conditions, covenants, or agreements contained in 
the indenture of lease, as the lessor himself had. The statute (g) 
only applies where the condition or covenant concerns the land [r), 
and where the lease is by deed (a). If the lease is hy parol, the 
grantee of the reversion does not obtain the benefit of stipulations 

luiy iaxc!« on not inoludtnl in the (fhwn‘ v. i^oMtmnn^er-ficnttral 

57 h. T. «Vi7) ; to build a hoiwo u|K)n ofhor land of tho losnor (*S/w7irfr’p 
(\ue 5 (V Koj). I(i u), tho houno not l>oiug ini'nodiately roguir»'d for the 

punjoscH of th<» doinwod preniiscjs [Sampnon v. /-M^Urhif 9 B. & (X 505, 

51(1) ; to repair and renew chattels (H’lV/w oh v. AaWf (ISOS), L. 11. S Q. B. 7d9 ; 

v. (ircffotif (ls(12), S H. & S. 90); not to employ a certain cla88 ol 
T)0IW»I«H on tho premis<>H (row</5fon V. Pattmn {W)S), 10 Kant, 

iViUnh V. (lS‘i9), (i Bing. 1(511); ii conditioii of re-eutry on conviction of 

the Urnmn:' for an ufIene|Migainaf the piino laws v. Copp (18(38), L. R. 4 

Hxch. *20); in u )>iiblic-houso lease, not to keep a puhlic-houso within hall 
a^mile of the domisod promi»ea {Thomas v. iUvjomril (18(19), US L. J. (kx.) 
175, 170), 

(0) Ihtrhrorih v, Simpson (l-Slo), 1 Cr. M- A’ R. 834 ; compare PUiott v. Johnson 
(18(Pi). 1i. U. 2 U. B. 1*20. 

( p) Vtvyan v, .4rfyMir (1823), 1 B. & C. 410 ; Ihchfvtd v. Parson (1848), 5 C. B. 
9*20, 931 ; nee ITar/tfr v. Jhrfh (1(377), 2 1/<'V. *20(3. 

(9) Stat. (1540) 32 Hen. 8, c. 34, a. 1. Tho alatuto wa.s passed on the dis- 
Milutiim of the moua»terien, in ordor to preserve the remedies on leases of th*dr 
forfoitM lands; but though primarily designed for theheneiitof grantees from 
the Crown, it was made to apply to granUM;.s of reversions generally (see i\t. 
litt. 215 a, resolution J), As Uj the running of oovenanta with tho reversion 
under the Convoyam ing and Law of Proporty Art, 1881 (44 & 45 Vict. c. 11), 
a. 10. we n. 595, ' 

(f) >Vithin the rules in S/im’rrs Case (1583), 5 Co. Bop. 1(1 a, 18 a {a^l 
gw.) ; »S4fiT»f V. ( epp (1808), L. R. 4 Eseli. 20. A covenant by the lesst^o of 
a public- house to lake liquor from the lessor is of this nature (/’Wwtw/ v. 
tiuti (1889), 23 Q. B. 1). 35); and also a covenant in an agricuttuml lease 
against selling hay or luauura off the farm {Chapman v. Smith, [1907] 2 Oh. 
»i); and amuurontly a provision far resumption of possession {KtnneJy v. 
/.«ddi|r(t807), 15 W. R. 431 (in the ]lou«<e of Ijords on another point, snh nom, 
Litkiyv, Ktnnftiy (1871), Ij. 1L 5 II. L, 134) ). But a covenant for pavment in 
a mortgage of a tenn does not run with the term {Canham v. linsi (l8l8), 8 
Taunt 227). 

(s) Siandm y, Chrietmas (1847), 10 Q. B, 135 ; ate Pkk/ord v. Paretm (1818), 
6 C\ B. 920. 929, 932. But it has been hold, in pursuance of the doctrine of 
WaUh T, Ltwalaff (1882). 21 Ch. P. 9, C. A., that if the tenant has an agree- 
went •pecifii'sally enforceable under which a lease by deed would have to be 
graitted, this is to lie treated aa n lease by deed for t&e purpose of stot (1540) 
83 Hen. 8, c. 84 (AfawrAesfer Brtteery Ok t. Coom^ [19011 2 Ch. 608 ; kitketi 
V. Orem, [1910] 1 IL B. 888). 
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oy the tenant unless, from receipt of rent or otherwise, the creation 
of a new tenancy on tlie old terms can be implied (f). AVhere 
the benefit of the stipulation is not transferred the grantor con- 
tinues to be entitled to enforce it (u). 

1124. Probably the grantee of the reversion took it at common 
law (r) with the burden of any covenants by the lessor, and this is 
also the effect of a further provision (w) of the statute referred to in 
the preceding' paragraph, whereby the lessee and his assigns have the 
like remedy against the grantee of the reversion for any condiliini, 
covenant, or agreement contained in his indenture of lease as the 
lessee might have had against the lessor. ]iut for tin? burden of the 
covenant to run with the reversion under the statute, the lease must 
be by deed (or), and the condition or covenant must touch or con- 
cern the land. A covenant for quiet enjoyment seems in he of 
this nature (a) ; but where an underlessor covenants to perform tlui 
covenants of the head lease so far as they relate to pnanises com- 
prised in the head lease Imtnotin the underlease, and to indemnify 
the underlessee against hreacli, this is only collateral ; it is mlt 
treated as touching or concerning th(‘ land on the ground that the 

(0 Corniith v. (1 870), L. R. o C. 1*. .‘CiO ; Muw hf^Ur llnwtrif (u. 
T. ('{Munhs, [1901] 2 ('b. ti(>S ; coinjijoe Jltui:nur(/, v. Stwfimi (iN.i.'i), 1 (V. M. tV K. 
S34; JlauiL'c v. Jivurke (1«''74), 8 J. It. L. 221. Tiub-r a eoutnu t tt> take n\iM 
from the lessen a farm held uiidor an exj»in*d leas^', if tin* lumllonl uccnjits thf 
new ttMiant on the covoiants in the lease, the leav itself must he handed 
o\er [ltnrti>n v. VfanAvi (18(>0). 2 l\ «!fe F. 213). 

(u) JM'/ord V. J\ir«ou (1848). 6 C. B. 920. 929. 932. 

(r) Tne heir, if ho haa gone into |w»ssessinn, is }i^si;:neo iii law und can l>o 
cliarged as ushigine <>n eovenunts which run with the l-oid (Ihri.hii v. (’ns^umr 
(1799), 4 Term ilep. 75). 

(ic) Stut. (1540) 32 lieu. 8, c. 34, fi. 2. 

(j) 11 the lease is in»t under seal, fho granit e wl the i<*ver«jen is not laiund 
by its tcnins unle>s he has adopted tlieni so us to create a new bmanev on thoMj 
terms {Smiffi v. Eijijih<iicm (1871), L. It. 9 t’. V. 145). As to nsing the lease as 
evidence of the terms of tho implied eontrnet, see v. Jin^vlhrnt {lS3<r,, 

4 Ad. & Kl. 877. 

(a) AV.r V. Avdtr (1695). Cro. Kliz. 373, 436; It • V. f 'n<i!nhtr, Hupra ; 

ramphtll V. Lnrh (1820), 3 11. A Aid. 392; see r,tA (1692 , 1 .Salk. 196 ; 

hut the contrary was biigge.sted in JUivar v, 199SJ 1 K, 11. 91, 

108, C. A. Other covenants wliich touch or tho land for this jeirjx/**© 

jcrc: — A covenant to renew {Itkhardsui v. Si,ilrnhmn , 2 Verii. 447 ; 

Simittiott V. Clayton (1838), 4 Bing. (x. t\) 75S. 7^0; oie Muilfr v. Ti afford ^ 
[1991 j 1 Ch. 54. 6«») ; a c:ovenant for fuitln r assurance iMi'lalnmoe v. 

(1(>38;, Cro. C^ar. 593); a covenant to supply the ch-iiii‘i»H| ImiiM^n with water 
[tlourtiaih v, Wiltum (1821), 4 B. & Aid. 2ii6; eomjMio .Mini v. Motlnnd t/nai 
Weitrtn of IrJoud Had. Co. (1868,, 3 1. it. (\ L. 33.i; ; a eoyc nant to pay rute.s 
and taxes (sec* S»«rA of Knylnnd JJairirM, I Ad. v. Jhltr, [ I99tij 2 ('h. 631; ; and A 
covenant re>tr}cti>« of building on adjoining land cd the Ic*fih.>r {UuhtU 
Kitfithi {Churt'hw.irden*)^ [1909 j 1 Ch. 544;. But a covenaiit hy tla; h -H^r to gi\e 
the lessee a right of pre*CDJi>tioii over adjoining gr«*uttd i- ineiely collaterul 
[fUIii'n V. Lftfitom (1815), 6 Taunt. 224 , 229). A eovenant tc^ rumw runs with 
the rcvc,*rsion which is vested in tho lesM>r at Iho date of lh»* leaw. U not 
hind the assignee of a difTcuent levcrsicju wdiich tho lesser .Mihic*<]ueiitly ac'tjujp’S 
tCViei/ V. /Woe, [1899] 1 I. U. 125; Muller v. Tt afford^ myra^ ; ami mo luither 
a» to perewma Ifound by a aj\eiiant to renew HUtlUittnc {F.arl} v. lUddalph (n-lb), 

6 Bro. Pari. Cas. 356, btkl; JIamdion v. FatOfi tl83<# , 1 I. Ec|. U. 341 ; y. 
("arttidish (IMMi), 5 1. 1/|. ii. 472 As to the luhility of the losiior for acU of bit 
tfOis lii^tutU V. Ktftld 'f'hutJoiardtn$)i lapro. 
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underlessee is liable to be evicted for non-performance of the covenants 
in the head lease (b). 

1125. The benefit of a covenant by the lessor runs with the land 
in favour of the assigns of the lessee, provided that the lease is by 
deed (c) and that the covenant is one which touches or concerns the 
land(d). 


Si:(T. i.—LialnlitUs of Lessee and Assignee^ 

Sub-Sect. 1. — lAahility to the Lessor, 

112 . The assignment of the lease does not prejudice the personal 
contract between the leasee and the lessor, and accordingly the 
losac'C reinaiiiH liable on the covenant for payment of rent and the 
olhtir covenants on his part contained in the lease (f) ; but as regards 
covenants which run with the land (./ ), the assignee also becomes 
liable to the lessor by reason of privity of estate (/;). The liability 
aris<*s on the mere assignment, although the assignee has not 
enti'rod (h ), and it arises in respect of rent accruing due, and breachoE 
of covenant coininitt(‘d, after the assignment (i). Similarly, where 
the lessor’s covenants run with the land, the privity of estate 


(h) hftrar V. (lorulmatit [1909] A. 0. 72 ; and a covenant to pay at the end of 
the term for articlos which uro not fixtures is collateral {Uvrlon v. Ureyory 
(1802), SP. & S. 90). 

(<•) 'i’lui \cuilv toimiicy arising on holding over after the expiration of a lease 
by ib'Oii, and payiiu’ut rent, is a paml tenancy fseo p. 439, awfr), and the 
assigns) is n<>t mtitU'd to the bonehtuf its speciul terms unless ho has been 
uecoptod by the liiidlord {UllioU v. Johnson (18UG), L. li. 2 Q. B. 120). 

[</) (1083), 0 Co. Uop. 10 a, resolution 4, covenant for quiet 

enj|oyint>ni ; n'Huliition 0, covenant to re}>air houses during the term; stat. 
(1640) 32 lien, 8, r. 34, s. 2. The assignee of part of the land will be entitled 
to the benetit of the tnivenant if it can bo apportioned (see Sim/fson v. CiayioH 
(1838). 4 Bing. (N. i\) 768. 781). 

(e) liitnuinl V. (foiUiaU (1012), Oro. Jae« 309 ; Anriol v. A/fl/s (1790), 4 Tcnn 
Bep. 91, 98; v. A/t>rris (1812), 1 Ves. & B 8, 11 ; Hryilly, Kemshead 

(1812), 4 Tuunt. ()42. An netioii on an expivss covenant will lie against the 
n’si*4s* nr his lunsonal repr«‘sentntives at any inno during the term {Jirdt v. C’am- 
i*nlamt J019), t'lo. Jae. 621 ; Ihchelunr v. (fttye (n>^l9), Cro. Car. 18S) ; but the 
lnssH» tn>as«‘s In bo liable in debt for the rent after the lessor has accepted the 
assigiHH) as las tenant, \Un''.her expressly or iinpUt'dly, f.y.t by acceptanc*e of 
lent . irottYr'ji f W (I6s7». 3 to. Uep. 22 a ; AnrtU v. AhlU^ sujtra; see WaJham 
V. d/orbari* (I784», S 314, ii, \e); 4 Innig. (K, I*,) 54), Similarly the 
lessee is liabh' in use and CH‘ciip«'itum until the landlord accepts the new tenant, 
but not afterwards v. !Hthn (1807), I 1, 11. (7 L. 277 ; compare liyfk v. 

5/i'.ifr*(|S31\ .U’, & r. 42). 

\ /') See p. »*»S4, tint*, 

(;/} S**e UWAYr’i Case, sapra, at p. 23 a; v. AittsMn (1627), 6 L. J. 

(o. s.) (k. b.) 93 ; eomi»are Xoftirr v. Wiftiains, [1911] 1 Ch. 301. 

(A) Aytiitams V. llosontfoH (ISI9), I Brod. & Bing. 238; Ilurton v. Barclay 
(l83l), 7 Bing, 746, 7(>l ; see IMkinyton v. S'Aa^/cr (1700\ 2 Yorn. 374. It is 
neeessar>* that the lersic should lia\e enteretl, so that his intereue Urmini has 
an estate soveretl ftom the reversion (see BVv^in« r. MaMson^ su}nra). 
After this stnenuico entiy by a snccessr^r in title to the tttrm is not required 
•xe»q>t in the case of a n'pnn»entntive ,seo p. 69S, 

.^ 1 ) r. itrtm (1700», 1 Nilk. 199; St, Saviour fhothwark {Church* 

st'afiUns) t. Smith (1 702), 3 Burr. 1271 ; Hawkins v. ^Aermca (1828), 3 C, ft F. 
469 . 
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entitles the assignee of the term to sue in respect of breaches 
committed after the assignment (/c). 

1127. The assignee is only liable on the covenants where he has 
taken an assignment of the entire residue of the term (/), or whore 
he has estopped himself from denying such assignment^ as for 
instance, if he has gone into possession and paid the rent reserved 
by the lease (wi). Hence an equitable assigmie, whether under an 
agreement for an assignment (n), or as equitable mortgagee by 
deposit (o), is not liable, notwithstanding that ho has entered into 
possession (;p). A person who gains a title by adverse possession 
as against the lessee under the Statutes of Limitations (q) is not an 
assignee so as to be liable at law on the covenants in tlio lease (r). 
On the other hand, one who takes the legal estate by assignment is 
liai)le on the covenants, though he takes as trustee (<<}, or as mort- 
gagee (f), and has not entered into possession (a) ; and the person 
equitably interested is not lijiblo (6). A trustee under a creditor's 
deed which contains a general assignment of personal estate is 
liable on the covenants incident to the debtor’s leasehold property (c), 
unless the leaseholds are expressly excluded (d), or unless the general 
words of assignment are not suitable to include leaseholds (c). 

Similarly, the beneiit of stipulations in the lease in favour of the 


(k) Lewes v. JtnJge (1001), Cro. Eliz. 86.‘L 

(0 West V. Duhb (1801)), L. li. 4 Q. B. 634; soo Goddurd v. UwU (1000), 
101 li. T. 6'JvS; Si, Thomas's Hospital {(iovermrs) v. Riehardsim^ [1010] 1 K. B. 
271, C, A. Tho word “assigns" does not ordinarily inclndo an und<‘rle»i!ieo 
[Rryant y, Hancock & Co., [1898] 1 Q. B. 716, C. A. ; seo S. U., [IS99J A. 0. 
442 ; South of Knyland Dairies, LU. v. Baker, [1906] 2 C’h. 631 ; and note (A), 
p. 672, ante). Compare Holloway Bnihersy. Hdl, [1902] 2 Cli. 612. 

(m) iri7/iam« v. Healcs (1874), L. 11. 9 (% P. 177 ; and in to pinHOKsion being 
fwimd facie ovideuco of au assignment, hoo Doe. d. Heminiw/s v. /)«rnfortt (1832), 
2 Cr. A J. 667. 

(n) t"ox V. Bishop (1867), 8 Do G. M. & 0. si.), C. A. ; overruling Close y. 
H*i//><T/orfc(183S), i Beay. il2; compare Friary Hulroyd and Hailrifs Brewiries^ 
LUL V. Singleton, [1899] I Ch. 86, 90. 

(») Moores y. (dioat (1839), 8 Sim. 608; Moore v. Orfff (ISIS), 2 J'h. 717 ; 
Bohinsony. (1841), 1 Y. & C. Ch. (’as. 7; Lwas w Comer ford 1 

Ves. 235, eontra, is oyerrulod. 

(p) Similarly the devisee of tho equity of redemption U not linblo {Carlide 
Corjrttraiion y. Blamire (1807), 8 East, 487) ; and as to tin* neo'.-'sity for a b'gal 
assignment, notwithstanding tho Judicature Act*, see titb* Kuuitv, Vi» 1. XIII., 
p. 64. 

(q) See title LiMiTATioy of Actioxs. 

(r) Tichtxnyie v. Weir (1892), 67 L. T. 735, C. A. 

(s) Gret/on y. Higgles (1813), 4 Taunt. 760 ; and whether the trnstoo i*4 
or assignee he alone is liable to the lessor, and tho lossor <*anM»>t sue tin; 

que trust {Walters y. Sorthern Ci>al Mitting Co. (bs-W), 5 1>« O. M. & (i. 629, 641 ; 
see Arkwright v. (IS 12), 2 Y. & C. Cli. (a**. 4: oornpary IIViyAf v. Btft 
(1870), L. k. 12 Eep 408: foo title Tiursx.s amj Titi'sTKi:s. 

U) Stone y. Evans (1796), Beako, Add. 91; Hatg v. Hotoan (ls;lO 4 
Bli. (». 8.) 380, II. Ij. ; Anon. (1701), EK»em. (» n.; 253 ; m>o title MoinoA<iK. 

(a) WtUiams v. B mnqnet (1819), 1 Bro<L & B ug- 238. 
fh) Hokes v. Fish (13)7), 3 Drew. 735. 

(r) Ringer v. Cann (1838), 3 M. & W. 313 ; W.Wfr y. Hant (1S70;, h. B. 

6 Exch. 32. ^ t, •, u 

(ft) If p'>wer is mse’rved to exclude lexsehotD, tno irrMeo w luiblo until they 
are actually excluded {Mtenham v. D^gf^y (ls73’. 28 L. T. 170). 

(e) Harrivm v. BlarUmm ’mr^, 17 C. B (\. s.)67?^; seo title Du.o»* ASO 
OtDER iNRTRrMEVTS, Vol. A., pp. 469, 476. 
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lessee and his assigns — such as an option to purchase — and the 
benefit of such of the lessor’s covenants as run with the land, pass 
only to the legal assignees of the whole term(/). 

1128. The assignee of part only of the demised premises is liable, 
like any other occupier, to distress for the rent of the whole of the 
premises (v); but Im is not liable to be sued as assignee for the entire 
rent (f/), though probably he is liable to be sued for an apportioned 
part (li ) ; he is also liable to an action on every covenant running 
with the land and aiTecting the part of the premises assigned 
to him (i). 

1129. Whether a covenant runs with the land at law or not, and 
whether there has been a legal assignment of the term or not, every 
person who takes the premises with notice, actual or constructive, 
of covenants or stipulations affecting theproi)erty is bound inequity 
to observe iheni so far as they are of a negative nature (/:), and he 
will be restrained by injunction from a breach of them. Thus a 
legal assignee may bo bound in equity to observe a negative 
covenant which is mendy ccdlaterul, and so dot's not run with the 
land at law (/) ; and an uiiderlessoe (wt) or other occupier (a) is 
lK)und to obsorvo negative covenants, wlioth(3r running with the 
land or not. A covenant partly positive and partly negative, if 

(/) Frinnj Ifnintyii and Ltd. v. Siugltion^ [1899] 1 ('h. 86 ; 

n^voi>tMl on thf j'lcmiwl of waiviT. [Is99l rh. 261, t\ A. lleiico tWy ilo not 
puas to nndorlo^sMCs {Stuith »/ England huu m. Ltd v. liaker, [1906] 2 C’h, 6131). 

(v) <^urii« yf. Spittg (1SJ35), I Biiij;. (n. c,) 7o6, 760; (frme With (1878), 2 
L. li. Ir. 121. 

(A) Soo Stranuta v. Thomaa (1882), 10 Q. 15. I), 48; Baynton ▼. 

Maryan (1888), 22 11. I). 74. A. : uoinpare Conyham v. King (16;51), C’ri>. ('ar. 

221 ; StfvmM>n v. Lamhard (1802), 2 Ka>t, 675, 580. ApparfiUly an imsignoe of 
an uiuhvidod moiety of tho land is liublo W be suod for hulf the ront {Gamon V. 
IVfw- w (1678), 2 Lt’V. 261) : lonqniro Ealttt v. BntUrsby, [1910] 2 K. 11. 155. 

(i) l^o//a4^■n V, //«ir«Jo7 (1841), 3 Man. & 0. 297,322. Th«* n.s.'.ip^iioe of an 
undivided i^huro, if on thv covomutti* noUdy, nhould show who are tho other 
porwms iid<*r4*sto4l and roquiro thc'in t<» be joined [^f^ri■fr^^n v. Jhw»on (1826), 5 
ll. A C?. 479); hut the assignee of one of joint lo'.s4»es who have entered into 
joint and sovorul coveimnts is siihjed to the ontiit) liability {Korval v. Paacoe 
(1864), 31 L. J. (cil.) 82); and mm* p, 343, anit. 

Us) Ttdk V. Mo, hay (1818). 2 Ph. 774; Be Mattos v. Gtlmm (1859), 4 Do O. 
A d. 2"6, 282; //ni/irowi v. itrauawiik Building »Soru7y (1881), 8 Q. 15. D. 403, 
C. A. ; Ahhry v. (!utUtre» (1911), 55 S«d. Jo. 3(>4. Ae to the nature of n*6ti'ictive 
covenanta. wms title Kavirv, Vob Xlll., p. 100. Whoie lh(*ro i* no continuing 
breach, a c«4Vi*ii,‘inU>r who has Wn no party tt> th** bivuch is not bound to make 
the brwich go*Kl {Bvwui v, litmdrff, f 1909] 2 Ch. 252. C. A.), As to the remedy 
by iiijunciittn, mh) title IxjrNCTioN, Vol XVII., p. 241. 

(f) Luker v. IhunU (1877). 7 Ch. I). 227 ; ( iMy v. Hands (1890), 44 Ch. D. 503, 
C. A. ; compare v. Sfwmer, [^1911] 2 K, 15. 473, C. A. ; Keppell v. Bailey 
(IH.34). 2 My. K. 517, •»» for as it is to the contrary, is overnileu. 

(m) Barker v. irAyfs{l863), I Hem. A M. 167 ; i'lnneniv. Welle* (1S65\ L. R. 
I E<p 2(H); tri/AOf* v, liart (1866). 1 Ch. App. 463; Feilden v. ^Aiter (1869), 
L. Ih 7 Eq, 523; MaunstU v. Hori (187T\ 1 L. R. Ir. 88, C. A. ; Teape ?, Ihuse 
(1905). 92 b. T. 319; see JUhway Jir,4her* v, IhU, [IJHVJ] 2 Ch. 612. As to 
oonstnictive notuNSi to an tuiderlessM, see //rr/«frf v. Mat lean HS^), 12 I. Ch. R. 
64 ; Ahhey Y. Ou/ttm, aujira. But the underleseee is not Imble after he has 

S ited with p<wee«sian of the prsmisos, if he is no party to Uie unlawful use of 
em [llaU v. Kunn (1887). 37 Ch. D. 74, 0. A.). 

'n) Jftimfsr v. FaUke^ [18917 2 Ch. 554, C. A. ; os to an adverse poesessor, sen 
Kiihett and PaUt* Cemtraft, {imi] 1 Ch. 386, C. A. 
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severable, will be enforced eo far as it is negative (o); and it is sect. 4 . 
sufficient if it is substantially negative (;>). An underlessoo is Liabilities 
affected witb constructive notice of the covenants contained in of Lessee 
the head lease, since it is his duty to inquire into his lessor's and 
title (q). Assignee. 

1130 . Where neighbouring premises have been let to different Unhmi 
lessees subject to restrictive covenants, the question frequently MtjotwJeu 
arises whether the different lessees are entitled to the l)enefit of 
the covenants as against each other. A lessee who has taken, or 
has contracted to take, an assigninont of the kmefit of a covenant 
entered into by a previous lessee thereby obtains a title to enforce 
it, and where the various lessees enter into a mutual deed of 
covenant, each is entitled to enforce it against the others (r). Apart 
from such express title to the benefit of the covenant, an imi>Iied 
title arises whenever an estate has been laid out upon a conniion 
building scheme and the leases have been taken under this scheiiie. 

In such a case each of the lessees can enforce the obsorvanco of 
negative covenants by the other lessees («). But whore a lessee hns 
not purchased the benefit of the covenants entered into by neigh- 
bouring lessees, and there is no common building schenie, lie cannot 
enforce the covenants (/), nor is the lessor a trustee for him so as 
to lie kiund to allow the lessee to enforce them in his name(«). 

The lessor himself, however, is entitled to enforce them (/•), and if on 
his part he has covenanted with lessees that the rc^strictions shall 
1)6 observed, ho can, by reason of his continuing liability, enforce 
the covenants, notwithstanding that ho has ct)nv(y(jd awuy the 
whole of the property (/c). 

(o) Chtjtj V. Ilmtda {1S90), -14 Ch. 1). 603, C. A. 

(;;) Cati V. Tourh (1860), 4 Ch. App. 6.i4. 

(r/) Pfithtr V. Whyte (1863), 1 Ilfiii. ik M. 167; Ph'hltn Slattr (I860), 

L. K. 7 Eq. 623 ; M'G Thornemll v. Johiifum (1881), 60 L. J. ''< n.)611) ; .1h/*ry v. 

C/ut/frta (1911), 66 Sol, Jo. 364 ; niul mjo p. 40i), iJul Iho omi^Hson to 

inquire not oflect the uiidcrleHsco with notin*, if in furl iho inquiry 
’WOuM not have dicclo'Cnl the covenant in qm*alio« (r«r6r v. nv7w».« (1870;, 

L. II. 9 Eq. 678). A bead lcew>r who ncconts a Mjnender of the hond lotiM* will 
be Ixtiind !»y coveimntH entered into by tne nuh. lessor with the suh-lcHM'o, of 
which the head lessor has actual (>r coiibtiinti^o nolico {J'htjfoa v. t'ailryfiri 
(1910), 54 S<d. Jo. 636). 

(r) 8'ee ItenaU v. Vvwluhaw (1878), 9 Ch. I). 126. 129; nflUnncd (1879), 11 
Ch. I). 866, C. A. ; compare Broume v. I'loutr, [1911] 1 C’h. 219. 

(«) Benalay. CousHahaWf nvpru ; Sjn'cer v. Mm tin 'IHSS), 14 App. ('uh. 12. And 
aach let^ee can enforce the acbemo apniiiHt the lessor; thim, wleToii building 
has been let out in llata under icgulutions rerpiiring the IhitK (o h** ti^-ed for 
private reridential purpODes, a tenant can obtain an injiinrtion preM'Uting th< 
landlord from converting part of the building into a club [llu^Uvu v. ('rii^pa^ 

[1896 1 1 Ch. 265). As to whutconslitnteaa building sehnne. nnd as to enforce- 
ment of restrictive covenants general] see titbsKorriY, Vol. Xlll., p. 101, 
note (6) ; SaIJI or Land. The letting of a row (»f sIujjw for difTerriil hnMn*-H»>«f 
appears not to constitute such a ckheine (Aahhy y. Wimon, [118 o] 1 Ch ■'JO). 

(0 Aahhu V. If'i/jum, *M/rrf ; <K>nipnre I'rtm’hrv. Flov'^r^auf ra ; hut /* tiz v. //<■#, 

[1893] 1 ( h. 77, C. A. ; and compure IhBmray Jiroih*ra v. //iff [1902] 2 (h. 612. 

(m) A'e»np V. Bird (1877), 6 ( h. D. 974. C. A.; v. H’lAwm, sw/ra. 

(v] And if the Ic^asor has not asfdgned the b<'ii**fit of the cou»nantH expressly 
m* unpUedly to other leasees, he can release them {Zetland {Earl) f. liulfif 
(1S82^ 7 App. Oaa. 427). 

(tv) Speaett V. BaiOay (1893), 68 L. T. 178. 
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U31. The liability of tho lessee to the lessor continues notwith- 
standing that tlie lease has been assigned, and that the lessor has 
a remedy against the assignee for tbe rent and on the covenants 
running with the land. The remedy as against the lessee is founded 
on privity of contract ; and as against the assignee on privity of 
estate If ut alter the assignment the liability against the assignee is 
treated as the primary liability ; the assignee is the principal obligee 
under the covenants, and the lessee is in the position of a surety (a;). 
The lessor may sue either the lessor or the assignee, or both at the 
same time ; but he can only have one satisfaction (y). 

1132. the liability of the assignee depends on privity ol 
estate, it ceases so soon as he re-assigns the land except as regards 
rent accrued due and breaches of covenant incurred at the time of 
tho assignment (;?); and the assignee is entitled to avail himself of 
this principle in order to escape liability, even though the new 
assignee is a person of no substance (a). No notice to or consent 
of the lessor is required (h\ and tbe assignee's liability is terminated 
by the assignment although the now assignee does not take posses- 
sion (r). A re-assigniiumt of this nature may be made by a trustee 
in bankruptcy (</). l^iut tho assignment must be a real assign- 
ment (e) ; it is inelTectual to terminate the liability of the assignee, 
if the new assignee is merely his agent (/)• 


Si’U-Skct. 2,-^huthility of Lmet and Aifiynee inter $e, 

1133. Th(^ assignee, by taking the estate subject to the payment 
of rent uml the performance of the covenants in the original lease, 
thereby makes it his duly to pay the rent and perform the cove- 
nants; and from this duty the law implies a promise on his park 
to perforin it(f/) ; so tlmt, while both lessee and assignee are liable 
to the lessor, yet, as between themselves, tlie assignee is primarily 
liable and tbe lessee is liable only as surety ; and after paying the 
debt, or discharging the obligation to which he is liable, he has 


(ar) Woiirridite v. Sttivartl (tSSa), I Cr. & M. 041, 660, Kx. Ch. ; Humble v. 
Lanostim {\m}, 1 U, ikVf, 517, 5.10. 

^ (y) Vumherlami (1619), Cro. Jac. 621 ; Bachehur v. Gage (1630}, Cro. 

^0 Haul V. -Viirw (1S2S), 8 B. & C. 486 ; aoe ViU her ?. Tong (1692), 1 Salk. 81 ; 
Jiu’hmomt w, londm (1703), 1 Bn). Pari. Cas. 616; Chancellor v. iWfe 

(1781), 2 l>ous:. (K. is.) 764; OdeU v. Wake (1813), 3 Ounp. 394. 

(a) Vuliiant v. DodemnU (1742), 2 Atk. 646; 2iam/athrr v. Jordan (1780), 2 
Doug. (k. a.) 462 ; Taglar v. aS/.iiw (1797), 1 Boa. & 1\ 21, 23; aoo (MeUi, 
Uow, 

(M ro/fiUMf ?. tkkiffnmie, eupra; Ltkeus v. KaJi (1716), 2 Stra. 1221; 
Oumw T. Carrie (1817), 2 Madd. 330; sou Paul ?. A'amf, supra, 

(c) tro/Arr V. Reeve (ITSl), 3 Doug. (k. a.) 19; aeo I nf/uinf v. Dodemede, supra 
la) H*pkinson v. Lifoering (1883), 11 Q. B. 1). 02. 
i>) Pagg r. /Uie (m% 3 Y. A C, (EX.) 96. 

/) Hhilpat V. IRetre (1741), 2 Atk. 219. 

{g) Hurnrti V. Lgneh (1826), 6 B. 0, 689, 602 ; irofi'eric/i^ ▼. Steward, su}ira, 
669 ; Mauls v, Garralt (1870J. D. R, 6 Kxch. 132, 137 ; or, without any implied 
piouiae, the aaai^ee ia liablo in tort for breach of the duty IButmU v. Lynch, 
Supra, at pp, G04, 6o7). 
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his remedy over against the assignee (h). But the liability of the 
assignee continues only so long as the term remains vested in 
hira(0- Upon a re-assignment, the liability devolves upon the 
new assignee, and the same relation is then constituted between 
the lessee and the new assignee, the new assignee being primarily 
liable, and the lessee still being liable only as surety, witli a roinody 
over against the new assignee; and this holds as between the 
lessee and each subsequent assignee of the term, notwithstanding 
that the subsequent assignee has entered into an express covenant 
to indemnify his immediate assignor (/c). Each assignee is liable 
for rent accrued and breaches of covenant committed in his own 
time, although the action is not commenced until after ho has 
re-assigned (1). 

U34. The right of indemnity of a lessee against an assignee 
depends on the assignee taking the entire estate of the lessi^c. It 
does not extend to an underlessee of the assignee, even thoiigli sticli 
underlease is by way of mortgage, and the mortgagee obtains the 
benefit of the lessee’s payment of rent(ja); nor to a judgment 
creditor who takes the term in execution as a means to a sale of 
it (ti). But where the lessee has executed a declaration of trust he 
is entitled to be indemnified by the equitable assignee against the 
liabilities of the lease in the same manner as an ordinary trustee (o); 
and, generally, when there is an agreement to assign, under which 
tlie equitable assignee enters and enjoys the premises, he is, it 
seems, liable to indemnify the lessee, if he is the immodiah^ 
assignor, in respect of the period of his enjoyment, though not 
subsequently (]>). 

U35. It is usual for the lessee on assigning the term to lake 
from the assignee an express covenant for payment of rent and 
performance of the covenants of the lease, and for indemnity, and 
the assignee takes a similar covenant on re-assigniiuMU ; and tho 


(A) llWirri(/f/e V. Steimrd (IHHH). 1 Tr. & M. Oil, OOU, Ja. t ii.; UutuUr v. 
iMngatvn (1841), 7 M. & W. ^>17, .WO, JJut tho Ims 1 )<» liou on tiu' luoiuiw'w 
for pavmonts which he maken {p'LowjhUn v. itwtjtr (IS84), I.J Ji. li. Ir. 7’>) ; uiid 
if ho briijgs an action before ho has mado any payiunnts ho ran only n*covor 
nominal damages notwithstanding that an actiim by tin* l(‘S'^()r is {KMiding [IktUiit 
V. Quirty (187C), 10 I. R. C. L. 516), though ho c*au rUiin iiid» ir»iiify Hgjtin4 Ih** 
assimee in the iesRor’8 action (R. S. C.. Ord. 16, r. 48}. 

(t) JiarntU v. Lynch (1826), 5 B. & oSH, 605; Wi.lmvhir v. Strmird^ 
$upra. 

(k) Mouley, Uarrttt (1870), L. R. 5 Rxch. I.’12; affinuKl (187J . L f(. 7 hxrh. 
101, Ex. Ch. ; see Ji'^olt’eridfje v. Steward^ nitpra. ut p- <i60. As In fhr rovonant of 
iudciniiity, see tho text, iu/ta, 

(l) Harley V. A7nv (1835), 2 Cr. M, A R. 1h ; »»•<* JJttn.fU v. / unrh, tsnpra. If 
the premises are dilapidated after tho f4Jw>igiieo has ro-iis-ignoil. {.iiliAtardiHl 
damages can be recovered on the implied (•ov#*iiaiit of indoinuity. unloss tiie 
asj^igiteo shows that tho dilapidaiious did not Uko pliu*© in hj- tunr {Smith v, 
Ve>it (1853), 9 Each. 161) ; and t^eo the text, Ui/ra. 

(»0 Jhnufr V, Ttitenhun nml L'dmohicH Permanent iiif’cniinmt Hmldimj Society, 
[1899] 1 il B. 161, C. A. 

(w) Johns y. Pifik. [UKK)} I Ch. 296. 

(o) eVoiev. B'i/Worre 0838). I Beav.n2; v. il840), 3 Bear. 

373; see Nokes v. /V«A (1857). 3 Drew. 735, and title XavsTS AM) TuusxiUW. 

(p ) Crouch y. Tregouning (1872), L. R. 7 E ac h , 88, 93. 
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leasee, and an assignee \rho, by reason of his having entered into 
such a covenant, remains under a continuing liability, are entitled 
to have this covenant inserted in the assignment ( 7 ). Such a 
covenant is binding on the assiunee for the residue of the term, and 
he cannot put an end to his lialulity by re-assignment (r). But the 
covenant is construed as a covenant of indemnity only («), and the 
assignor is not entitled to insist on the observance of the covenants 
in the Icjiho except so far as is necessary for his indemnity (f). 
Usually the covenant is expressly qualified by the introduction of 
the word ** henceforth ’* or otherwise, so as to bind the assignee to 
indemnify the assignor against future breaches only (a). In the 
absence of such qimliliciition the covenant may entitle the assignor 
to indemnity against past breaclics, at any rate as regards dilapida- 
tions, since these may have been taken into account in fixing the 
price (h). 

The chain of liability constituted by successive covenants of 
indemnity given on successive assignments may he broken by the 
bankruptcy of an intermediate assignee; but the lessee can take 
from the trustee in l>ankruptcy an assignment of the bankrupt's 
right of indemnity against a subsequent assignee, and can then 
recover in full from tlio latter (c). 

U36. If. after an assignment, the lessor sues the lessee for breach 
of covenant, it may ho n*asonal)lo for the lessiie to tlefend the action, 
whc^tluT fi»r the purpr>so of having the damages ascertained or 
otherwise; and in an action on the covenant of indemnity the 
lessee can recover as damages from the assignee the costs properly 
so incurred, notwithstanding tliat the defence was unsuccessful (//). 
Ihit uhen the extent of the lialulity to the lessor has been ascer- 
tained, the assignee has no reason for defending the lessee’s claim, 
and if he does so he cannot recover the costs against a subsequent 
assignee (c). 


{ 7 ) StfthifM V. 3/rirr/\i (1812). 1 Voa. A P. 8 . For fonn of surb a covenant, see 
£novelo]):i»lin i>f Fomjs unit rrn> e«leiita, V«»l. XI!., p. 832. 

(r) S«*e //or»*M v. (itHniwtfn (1841), 9 bowl. 409; and compare Crtw/ifW ▼. 
Marnfoit ilN4W), 7 C. H. 2MK 

f#) lie Vih icnwl fVurAc’a Omlrmi, [1904 "j 2 Ch. 173, 177, C. A., and as to 

imletunitie^ nee generullv title (trAWAXTKE, Vol. XV., pi>. 4K'i eJ erq. 

(() y/oM'M V. IUh4» f fwA ChnimU {Sotit/iern), Ltd.^ [IIKH]2 Ch. 370. 

(o) fhwkitis V. Sherman (IS28>, 3 C. &. P. 4.>9. 

(fc) f/W/i V. [iH'io] 2 Q. U. 148, C. A. ; see Rr numU. HwHell v. 

HhoolhrM {\my 29 Ch. U. 2.V4. C. A. 

<r) Re I'erhiue, Poi’iter v. Itty/ue, (1898] 2 Ch. 182, C. A. And apparently the 
lewM'O can oV>tain the WncHt of a iRul»setuient SH^ gnee's wvoimnt *»f indemnity 
without taking an assignment; see Jie ll*rhard»on. Ex ftarie Si. Thoumie 
[1911 j 2 K. H, 7<»5, (\ A, As to prtjof in bsinkniptcy under the claim 
to indemnity, w?e //nirfy v. yVAm/i7/ (1888), 13 App. Ois, 3.)1 ; in wintling up. 
Clam, nsiW] 1 Ch. 267. C. A. ; and see titles BANKHCrrcT and 
IkSOI VKNCY, Vol, II., pp, 209 et eeij . ; CoaiPAMES, Vol. V.. p. ol4. 

(d) Hmt'ard r, hat^iwr (ISiO',, I^. It. 6 l-.xi h. 43 ; M*trdl v. (1883), 
Cab. & Kl. 80. See Ontinj v. PhUli}>» U8C5), 3 II. & C. 892. As ia the scale 
of costs to 1*0 awarded, see titles Dahaoes, Vol X., & 328 ; Qvaslaxtem, 
VoLXV.,pp. 486,324. 

M BmM ifoiMtf (1831), 6 Ssch. 730, 
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U37. At common law a devise of the reversion upon a lease was 
efifectual to place the devisee in the position of landlord to the lesser 
and to entitle him to the rent reserved by the lease without any 
attornment by the tenant ; hut a grant of the reversion was not 
complete without attornment (,/'). Under statute (//h the grant 
is effectual without attornment (//), but the tenant is iiot i)rejudiceil 
by payment of rent to the grantor before notice of the grant 
given to him by the grantee(i). This statute applies to all tenancies, 
though by instrument not under seal (A ), but it gives no right 
of action for rent against a yearly tenant by parol who has 
parted with all his estate in the premises before the assignment of 
the reversion (/). 

U38. When the lease is by deed, such of the lessee’s covtumnls 
as touch or concern the land, and the condition for re (»ntry and 
otlier conditions, are capable of runni?ig with tlie reversion - that 
is, the grantee of the reversion is entitled to enforce the covenants, 
and to take advantage of the conditions (m). Jiut for tills re.‘-*iilt to 
follow, it was formerly necessary that the covenants should have 
been entered into with the legal owner, and that his legal estate 
sliould have passed inter rivoa, or on death, to the new owner (#i). 

(,/) Sh*'p. Touch., oil. I’roston, ‘jraj, T«‘nuios, ». ASU; 

Jhr (1. II >/*//<( V. Smith Hsas), 8 Ad. & Kl. lio.i, *200; Viyrrn v. >/. 

(l)tan and (Jloi/iUr) (1840), 14 <i. 15. 000, 028, K.x. t'h. Tiie a««igunH*i»t of tho 
ri'veirion, including a reversion on u ycNirly tonaiicy {Hrawhy v. W’ndt (1824), 
()(i4), iniist 1)0 by deed, see tillo JiKKOs and Oiiiku Lvsi io’MKNTh, 
Vol. X., ]). SGI ; ]«arol cvidcncH of a ootitronpurarv iiriungeiiifnt vaiying the 
right*- under tle dced is in*! Hdinis'ihlc(y'7//ii< v. (1810', 1 Man. ik(I. !i80). 

i/) Stilt. (ITOo) 4 & 5 Ann. c. G, h. 0, 

[h) Lundey \\ //o7(f/vm< (1812), IG Eiist, 90 ; AVi/wiV V. (1818), 1 Uing. 
147. Whore u reTniiindenimn njnm a life citato grunlh a term of yuaiM to 
Commence imfin'disitely, the efTiM t of the Htatiito is to tMiabie the graiiti*o, 
without uttorumoht, to take ui) iinmcdiato e.slaie carviHi out of Iho MMiiaiiider 
(l>ot d. .d^cir V. liroirn is.jS), 2 E. & 15. .*5.‘51, GIS). S*m) Kdivardtt v. Wt iamr 
(18G6), L. K. 1 E<]. 40:5, W'hich was d<?cidcHl in uccorduncH with On* 4th ivholu- 
tion in ]taudyn9*» (Uiof. (l.iS7), 4 (’o. Jt«*|>. *52 ji. in foigotfulne'S, aj»|)iuenlly, 
of the Rtatuto ; aeo H<nrard$ v. iriV/,«'«r (.Vo. *J) (iHiiG), Ho L. J. (eu.; GUO, ii. 

(/) Slat. (1705) 4 & 5 Ann. c. 10, s. 10. Notico wf tho grant in not iieoenwiry 
before ejectment for brourh of covenant other than a covenant for payment of 
rent {ScaltorJc v. Ilarstou (1875), 1 C. P. D. luG), though in»w a U'dirt* under the 
CVHiveiancing and Law of Projierty Act, issl 41 A 45 Viet. v. 41). m. H, iH 
naually required ; seep. 540, atdf. As to the xe^tingof the reverMon and the rent 
in diffcreiit persona, note (a), p. 40G, ; an'l lompure Taylor \\ Martmdah 

(1842), 1 y. & C. Ch. (.’as. 058 ; Pu/cr« v. St. J'uur« {than and VhayUr), tmjtra, 
it p. 917. ‘ 

(Jr) Brydgta v. Ltwia (1842), 3 Q. 11. 003. 

(/) Alltitck V. Mtiarhouae (1882), 0 (1. 15. I). 3GG, C. A. 

(m) Stat. (1540) 32 Uen. 8. c. 34. s. 1 ; p. 584. ante. After a purchase 
the tenant holda of the purchaser on therytme lerin'*fi(‘ previoush' he held id the 
vendor until the tenancy is regularly detenii:iie<l (firtinn wiit v. (1830), 

5 L. J. (CH.) 179; and tw»© title EguiTV, Vol. XfU., p. 87, note (H As to Oio 
mode or pU*ading the asHigne<»*s title, see JHmci* v. Jaua>M {18S4), 2'i ( h. It < <8 ; 
Dfrhy^Uirr v. hiyh^ [1896J 1 Q. 15. 544 ; and c/uapare Jlnrru v. Jhnau (1818), 

4 Bing. 046. 

(ii) Onby {Earl) v. Tayhr (1801), 1 East, .7U2 ; see f ha/ah% {Dmmgar 
Dueleta) v. Brtovnlow (1791), 2 Ktdg- Pari. Bep. 345, 413. iu a lea^ by 

a mortjiairni' and mortgagee the benefit of a coxenaiit by the b-wsee with the 
mortgagor did not pass to an assign<?e of the niortgagoe ( irrit* v (1789), 
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This nec(; 8 sity for tracing the devolution of the legal estate is avoided, 
as to leases made after the Slst December, 1881, by the provision (o), 
that the Icssfie’s covenants and the conditions shall be capable of 
l)eing enforo(3d by the person for the time being entitled, subject to 
the term, to the income of the land leased. Thus, the person 
entitled to the income of the land —for example, a mortgagor in 
possession — may sue on the covenants in the lease, notwithstanding 
that he has not the legal estate and did not grant the lease (jO- 

1139. The reversion may be divided either as regards the estate 
or the land. It i.s divided as regards the estate when it is granted 
for lifi» or years with remainder over, and the owner of such limited 
interest in the reversion can by the statute already referred to ( 7 ) 
enforce the lessee’s covenants and take advantage of the conditions. 
It is divided as regards the land when the reversion in part of the 
land hecomes vested in one person and tlu* reversion in another 
part in another person. This is known as a severance of the rever- 
sion. Under the same statute, the lessee’s covenants could be severed 
also (r), hut a condition could be apportioned only when tho 
severance of tho reversion took place hy act of law(«). It is, 


3 Tonn Hop. 393 : Itamll v. (1791), 1 Ily. Bl. I'lG'J Ex. Ch.J. Upon a lease 
by a tenant for life under a power, the roTnaindeimnn was treated as an oHsign on 
tin ground that tho lease was in eiTect granted by tho settlor Case 

(1009;, 8 Co, Hop. 09 b, 71 a; /shennxKl v. iHtlkuow (1816), 3 M. & S. 382; 
(hrfHitwatf V. /hrt (1864), 14 B. 340). A surrondereo of copyholds is within 
the statute so as to bo entitled to sue on a lease made by the surrenderor 
( Whittim V. rwcotk (1834), 3 My. A K. 326, .338), As to lea.‘*e8 made by several 
lo.MMurs of whom one was legal owner, wm) Wakrfidd v. Jirown (1840), 9 Q. B. 
209; Magwiy v. KdusinU (1863), 13 0. B. 479; and os to the right of the 
grantee of the reversion to sue for rout reserved on a lease of a wayleavo, see 
(Lttrd) v. Sorth ICmirrn Hailmuf, [1898] 2 Gh. 674 ; ufKnned, [1899] I 
t’h. 0,'iil, A, ; ooinparo iWtourrr (Karf) v. Ihum (1823), 1 B. & C. 694. 

(«) Conveyancing and linw of l'n>perty Act, 1881 (44 & 46 Viet c. 41), a. 10, 
which siieaks of " covenants having reference U> the subject-matter ’* of the 
lease. These words are CMpiivaltmtttt “ which touch or concern tho land,** so that 
rovenanb* merely culhitornl (see p. 684, autt) are excluded. This provision does 
nut alter the law as to the class of covenants which will run with the reversion 
(Miivf V. Totrn ProfnHifa Ininfiment Corj^orafion^ iJd.^ [IIKKI] 1 Ch. 797, C. A.). 

(p) Turner v, UrtAiA, [1909] 2 K. B. 484, C. A. Similarly the mortgagee, on 
going into potHM'Hsion, can enmree tho covenants in a lease* made by the mort- 
gagor under his stitutory jH>wer (Municifnil Permauftit Invntment liuildhiy 
v. Smith (1888), 22 Q. B. D. 70, C. A.), and he is also entitled to nrrears 
of rent (stH) lit Ind C*x*nt tfr Vo., lAd., Fisher v. The Co., Kmar. v. The Co.^ 
Arttofd V. The Vo., [1911] 2 Ch. 223). *rho Judicature Act, 1873 (36 & 37 Viet, 
c. 66), s. 26 (6\ diil not enable the mortgagor to sue on the covenants {Tfimrr 
V. W'alnh, supra); see title Mortuaok. Where a trustee sues on the covenants 
in the lease, the lessee can now, it seems, plead payinent to the cestui gue trust 
(see liaukes v, Jorw. [194)3] 1 K. B. 649) ; formerly it was otherwise (Ihttten v. 
rfrrtdl (1834), 2 (>. & M. 697). 

(o) Under stat. 0640) 32 lion. 8, c. 34 ; Co. T.itt 213 a, residution 4 ; TIVi^Ai 
V. flurrtutghes (1616), 3 0. B. (*86; and see p. 693, ante). 

(f) Viryiwm V. l*ickani (181S), 2 B. & Aid, 10.»; Ihddey ▼. rijrw^f (1864), 4 
E, it B. 7*1; /ItrcifMeri Cerparo/ioii ▼. Thmuts (1882), 10 Q.'B. D. 48; see Attoe 
V. Ifrmmism (1614), 2 Bulat 281. 

(a) Co. Jilt. 216 a, resolutions 3, 7 ; KntghCs Case (1688), 6 Co. Hep. 64 b; 
f>ummr$ Ckm (1603), 4 Co. Bep 119; Pig^4i t. Middiesex County ComacU, 
[1909] 1 C2i. 134 ; eontray where the revemion in part is asrigned to the lessee 
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however, now provided generally, as to leases made after the 31 st 
December, 1881, tl)at the lessee's covenants which run with the 
land, and conditions, shall go with the reversionary estate in the 
land or any part of it notwithstanding severance {t ) ; and although 
the term has ceased as to part of the land the conditions remain 
in force with respect to the remainder (a). 

1140. The grantee of the reversion is not entitled to sue for rent 
due (//), or for a breach of covenant committed (c), before the 
assignment. 

1141. The obligation of the lessor’s covenants, as has already been 
stated (d), attaches to grantees of the revorsion ; and it is now 
provided generally that the obligation of the lessor’s covenants which 
have reference to the suhject-matter of the lease (r) shall, so fair as 
the lessor has power to hind the revorsion, he annexed to the n^vor- 
sion or the several parts thereof, notwithstanding severance of the 
reversion, and may be taken advantage of by the person in whom 
the term is for the time being vested : and so far as the lessor has 
power to bind the reversioner for the time 1>eing, the obligation may 
be enforced against such reversioner (/). 

1142. The lessor remains liable on the covenants in the leaw*, 
notwithstanding that he has assigned the reversion (tf ) ; unless, on 
the special term.s of the covenant, the liability is to l)i» only enforce- 
able against the owner for the time being (//). 


of that part {Ifyde v. Warfkn (1S77], .'J Kv. 1). 72, SO, A.); wo Ihtr d. tU 
Rutztu (itaron and liaroness) v. If iris (IHiiO). 1) Ad. Kl. 277 {hm to e«»|»arooiiorM). 

C<mveyancin;< and Law of IVoporty Act, ISSf {•( l ^ *16 Viot. (-. 11), h. 10. 
(u) Thid.,n. 12. Tho moro general j)rovisi‘)n of thid., h. 12, os to apporiioninont 
of <\)nditionR appears to moke tho provision lor wvor«nco of conditions in s. 10 
(fV/t'/.), neetlless. S. 12 {ihid.) super8e<l«>stho Law ol Projx'itv Amendinont A<*f, 
1869 (22 & 2:i Viet. c. 36). p. 3, 

(/;) F/ight V. Ikniley (1836), 7 Sim. H9. Rjit whore tln^ a«-<igPOO ip suing for 
puhsession under the County (\nirt« .Act, 1888 (61 & 62 A'iet. e. 43). ; . 139, on the 
ground that a half-year's rent is in arrear, this may lie comjrtiKOil of rent partly 
due lieforo and partly due after tho assignment [Hvhtii v. (irmi, [1910] 1 K. It. 


' M Uwuy. nidge (1001), Cro. Eliz. 803; r,inh,im\. IM 8 Taunt. 

227; Johnionr.Si. Fftrr, Ilereford (Churrhu’ardrm) (1830), 4 Ad. & Kl. 62t»: 

V. //oWtfrt (1854). 23 L. T.’(o. P.) 220; .V-r/M v. h'niufdit, [189«i 2 I. II. 
217, 0. A. ; compare Urrrn v. Janifn (1810), 0 M. & W. 0.70. Where the eMvenant 
iti to i*ej«iir on notice, th«» assignee may sue if he gives the notice, although^ the 
premises were out of n*pair at the date of the a..signment f'a^ '1687;, 

1 l/Ton. 02). As to a eovonant to keep in rejw, JUnneH v. Utrring (IM* 

3 0. B. (n. 8.) 370 ; and p. 61 1, urdr. 

I d) See put. (1610) .Ti Hen. 8, c. 34 ; and p. 687 , anit. 
e) /.f., which arc capable of running with the land, «*?*• imU (e;, p. 6t»0, 
f) roiiveynncing and Law of Broporty Act, 1881 (44 Ac 4.7 Vict e. 41 }, s. 1 1. 
ie s. 10 (f/o</.), this provision refem only U rovonanU which c<>fu»Tn the land 
(Dan^ y. Town Fropertiei InitHmunt Corporatum, A6/., [ll«>3j I t’li. 797, <\ .A.); 
but it makea the covenant binding on tho lessor's enooossujrs whenever the 
lemor, though not absohito legal owner, has jwwer to create a legal term which 

willlie valid against his Mierej^. 

(9) Sf^tart V. dog. [190|' 1 K. B. 362, C. A. ; see v. [l898j A €. 
380 P C 

(A) See Balk Baaitt (1904;, 93 U T. 1 ; w, not* {</). p. 440, aatt. 
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Sect. 6. — Devolution 07i Death of Lessee, 

1143. The interest of a lessee, whether for a term of years or from 
year to year, in the demised property vests, upon his death, in his 
personal representatives (t); and this is so notwithstanding that the 
lessee has bequeathed the projxjrty ; but upon the executor’s express 
or injplied assent to the bequest the term vests in the legatee (A). 

1144. The personal representative (1) takes the leasehold property 
as assignee (??0i hut he does not become personally liable for rent or 
on the covenants in the lease unless he has entered (n). Further, even 
though he has entered and has thus made himself primd facie liable 
as assignee both for rent and on the covenants, yet he is entitled to 

(i) S<!© titles Dkscknt AND DiHiiniiunoN, Vol. XL, p. 6; Kxecltoks and 
ADM lNlHTliA'iOKfl, Vol. XIV., p. 230 ; aad as to a yearly tenant, 8ce also l}oe d. 
UhU V. Wttwl (iSt.’i), 14 M. & W. 0S2. Whore loH.Mij)ioldrt have been inort- 
gupMl by fiub-doiiiiHC, and a trust is declared of the oiithtanding days, admiiUB- 
tratioii may Iw f^runt* d to the mortfcagoo limited to the outstanding d:iy.«, on 
hU citint? tho pci soiiH entitled to a grunt {In the dixah vf Kiinjwell (IM)'.*), 81 
Ij. T. 4t)lh Am to actions by the rcprcwcntati^cs of tho ic^^ur, wo title 
EXKCUTOKS AM) AUMINlHrilATOlLS, Yol. XIV., p. ‘J'J.K 

(k) Ah to the eilVct of UMMcnt, and iih to a«Mont by implication, i-co title 
ExKcrToMS AND Ahminimtuatohs, Vol. XiV., j»]). 2(»r> H $nj. After an nneon- 
ditionnl ahMcnt the ex»'eutor in not cntitlofl to an iademaity out of the to-.tabir’M 
Ofitate in respect <»f the coveniintM in the lease {SIhhIIjoU v. Wootf/aH (ISto), 2 
Coll, 30) ; hut uNWiit of an oxenutor to a iKHiucst to hiniisolf aiicl otliern as 
tniMtccH iH not imitlic'd from the mere fact that dchlM havt^ been paid und a coii' 
fiidcrublc |ieriod of time has ehipHcd; there must bo ailirmalivo (‘vidonco 
(liawkinii v. iri/hViWji (1802), 10 W. It. 002'!. 

(l) Including ttii mlminiMtrator (icf ro//iV>i(Ai Aoim [Whlfthmi v. l*ul»nr, [1008] 

1 K. B 

(m) TUurn v. Ntttris (170(0. I I,d. Ihiym. o53 ; and an executor de $vn U*rt 
can also Ikj treated um nssigne«» [hwU v. Simpson (lKI(i), 9 Q. B. 305 ; compare 
Williams v. l/mhs (1874), L. B. 9 C. P. 177). But where tho term is vested in 
tho survivor of two joint teimntH. tho execiitoi’S of the deci^a.^cd joint tenant are 
not litthlo to as*‘igin’eH i»f the revcr»ioii for want of jirivity of estate, notwiih- 
Htnnding that there was a tennnev in common in ©(juitv {iSMard v. Lewis 
(1909\ 101 li. T. 528). 

(n) Originully in charging an ashignee it was neco.^sary to allege that he had 
entered; hco (’w/r v. //arm (1098), I l<d. Kaym. 307; and in Eaton v. Jatjucs 
(1780). 2 Doug, (k. b.) 454, it wiih held that entry was necossary in the case of a 
mortgage by assignment; compare Traherne v. Sadltir (1705), o Bro. Purl. Cas. 
179 ; but the ullegution of entry was only formal (CtKiA' v. Harris^ s\ipra\ and 
entry is not noi'cssary to constitute the liability of «ii assignee, whether tho 
HMKigninent is ahsolufe ( M a//.rr v. lirevn (1781), 2 Doug. fK. B.) 401, u.), or hy 
way of mortgage ;iri7/»at)i» v. /fowim/mf (ISIO), 1 Bred. & liing. 238, overruling 
Katon v. i/m/ucs, supra). As rcgartls cxcc’utors, entry was originally nx]uireti ; 

I/clitr v. Casrl^ti (ItitW), 1 I^ev. 127 ; Jpsirirh CorjtcraUon v. Martin (lOlti), 
(>e. Jao, 411 : IhifUry v. /'irA (1710), 1 tsdk. 310 ; and the requiroment hasls'Cn 
imiiiitainod notwithstanding its alKilition in other cases of ussignment ( nV/aAfeu 
v. //aArtri//(184l), 3 Man.& (». 297; tnunpare .Vafmw v. 7t)2fr (I834'i, 1 Cr. M. K. 
172\ Since the executor cnnnAd accsqit tho exinmtorship as to part of the ])r<>- 
j*<»rty only {HiUimihursi v. Sfxrrmah {lti95), I Salk. 297 ; H*d>ery v. Stev-^ns (1832), 
4 B. & AS. 241, 244; AViow v. 7Wfr, sfiere, at p. 170), its maintenance is a 
matter of obvious <N»nvenieiire. In effect no clisclaims the lease by not entering, 
and in this sense he i* snid to renounces ” or ** waive ” it (Il tfA/mwa v. Cauinxi 
(17971, 3 Anst. 905. 909; Stephnin v. (1835), 1 K. & J. 571, 675; com- 

pare f/otiw v, Webber (1607), Yelv. 103). But in pleading the executor should 
not deny the aasigtiment to himself ; he should plead that he took os executof 
and never entered (Oreen r. /.isfeteW {Lari) (1810\ 2 1. L. R. 384 ; WoHasion v. 
MakrwiU, sstpm; AVirshy v. Mey (I8r>4\ 2 II. A 896; and see note to 
fieofotsd V. rnriV/ (l883hCab. & El. 43, 44). 
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limit his liability for rent to the yearly value of the promises (o); 
but he cannot limit his liability in respect of any other covenant (/»). 
AVhere he is sued as assignee, the liability, subject to the limitation 
just mentioned, must be satisfied de bonis ; but he may 

also be sued as executor (r), and then the judgment, whether for 
rent (s) or breach of covenant (t), is only de hoiiis testaloris, and the 
claim can be met by a plea of pUne administrarit (a). 

U45. An executor who has become personally liable as assi«;neo 
can get rid of future liability by assigning the lease (h ) ; and where 
the testator was an assignee, the executor can by assigning avoid 
any future liability of the testators estate (c). Moreover, if he assigns 
the leaseholds on sale, he can, by satisfying all liabilities then accrued 
due and claimed, and setting apart a suilicient fund to answer any 
future claim in respect of any hxed sum covenanted to bo laid oiit 
on the property, avoid personal liability for all claims which have 
not then been made(f/). This does not affect the liability <»f the 
testator’s estate, but the lessor is not entitled to have tlie ass(‘ta 
impounded to answer the future rent and covenants (r). On the 
othtir hand, it is unnecessary for the executor to roquire an 
indemnity as to leaseholds on distributing the estate (/). 


(o) l/eh'rr y, ('asehert (UiOl), 1 Fxjiv. 127; sultvom, fft//or\, 1 SmI. 

2(i(), WlNluiAM, J. ; llnhcnj v. StrvrnB (18a2}, 4 K & Ail. 211, 24.'i, 247; 
ih^uiifge v. (1840), 11 Ad. & K). Old; He. Hohym^ Stralhmorr (/utth v. 

la/*/*, Claim (1SS7), 117 Ch. D. 128; iumI other eitod in title 

KxKCirrous and Admimsiuatous, Vol. XIV., j). 307. Ak to whether un 
cxof'utor is in as uasignoo or under a nc?w tenuney on tlio t^rins of tin* lease, 
see It^rartj-Isune Vo. v. ('liajuhan (1843), 1 Cur. & Kir. II. Tin* exoentor may 
eitnilarly limit his liability if lie is sued for use and occupation ( Caftnt v. //rid 
(1802), 6 L. T. 2H1). As to limitation of liability by an heir under a leusi* b>r 
lives, see De la Doer v. ICiriran (1870), V I. It. h. and as to Om liability 
of an executor for u^e and occupation, v. ffnmjthrry (iSUi), 2 ('. Ji. 

654; Akron v. {htinn (1868), 2 J, it. (\ I-. 248; and note (e), p- ot*8, uufe. 

(p) Tilneg v. Morris (1700), 1 I/l. Ilavm. 553; ll»mhill v. Awlrar (1802)* 61 
Ij. J. (q. B.) 630; and other cases cited in title Knec’CToks axu Admim.stra'Iokm, 
Vol. XIV., p. 307. 

(7) Tilncp Morris, snj'rn ; A/t*// v. /VrA’ (1710), 1 Salk. 316; nitd cscecutora 

who liecome yearly tenaiit.M by ominying and paying r«’nt impliislly iindoitake to 
obf*erve the tern's of the original contriict {iiorhunyrth v. Simpson (18.15), 1 
Cr. M. & 11. 834). 


(r) See title Exeoutohs axd Aumim.^i ratoiis, Vul. XIV., p. 306. 
(«) Duckleji V. Dirkt euj/ra; LydtinU v. DunUipp [MVDp 1 4 ; 


sr*o Ilur* 


{«) Bucklnj V. Dirh\ eupra ; Lyddnli v 
grace's Cast (1601), 5 Co. Hep. 31 a. 

H) U'tlson [Lathj) v- Wigg JIM'S), 10 Ea^t, 313. 

(n) Lyddall v. jPuulapp, eupra; li'iSori {^Lndy) x. M 0/7, supra. 

[If] Taylor X. Shum (1707), 1 Bos. & P.21; Citfodlaod x. Kolug ilixh. 

& El. 43. For form of assignment, see Encyclopnnlia of Forms and Pre»wl*'r»tH, 

(c) Seif title ExEctTORS axd Ad-MIMstrators Vol. XIV., p. 306. The 
original lessie may l»c entitled to indt-mnitj* again*4t the ti‘f*lator’s estat#’, and in 
hi/* action the executor can plead plnie admtMHtrarit ; he is not Ismtul to keep 
the assets a.s an indemnity fund [CaUiu* v. i'rotoh ^1810*. 13 tj. 51 
(</) loiw of I^operty Amendineot Act, 1850 ^22 & 2.3 \ict. e, 3.1), s, 2< ; 
title ExEcnoKS axd AomimstuaTors, Vol. XIV., p. 2.V5. 

{e) King x. MoUUt (1852;, 9 liaro, 692; MeUm v. Rouih Austru^ 

lian Land Mortgage and Ag^n^ Co., [19071 1 Ch. i2, i5. 

(/) /»odton V. ISamj/uU (1861), 1 Drow. 4 Sm. 675 ; mo King v, MalcoU, supra, 
At p. 685. 
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Sect. 7.— Dcrofi/lwrt o» Banbiiptcy of Letaet. 

1146. Upon the bankruptcy of a lessee who is beneficially 
interested in the leasehold property (g) the term vests in his 
trustee Qi), who thereupon, as assignee, becomes personally liable 
for the rent and under the covenants (t) ; but he can terminate his 
liability by assigning over (A;), or avoid the liability altogether by 
(lisclahning (i). Leaseholds acquired by the bankrupt after the 
bankruptcy follow the rule applicable to personal property generally, 
and do not vest in the trustee until he interferes and claims them. 
Until then the bankrupt may dispose of them (m). 

(y) Bankruptcy Act, 1HS3 (4G & 47 Viet. c. 62), s. 44. 

\ji) Ibid., 8. 64; SCO litlo JJakkiiuficy and Insolvency, Vol. IL, p. 166. 
ThiH result in not prevented by a covenant against assignment contained in the 
lease (p. 677, anif). *VVhero a tmsteo liolds leasehold property for his erstui que 
trmi subject to his own right of indemnity, this gives him a beneficial interest, so 
that, if the rotoritioii of the leaseholds is necessary to give full effect to his 
rights, the loasoholds will ])ass to his trustee in bankruptcy (aSL Thomag'i 
Ilmjtital [Ooveniorfi) v. Rbhardson, [1910] 1 K. B, 271, ('. A.) ; and seep. 694, ante. 

(f) 7iV Sohmum, Kx itarle Drmkr (I >>78), 0 Ch. 1>. 262. 0. A. ; Tl t/son v. 
WitUani (1880). 6 Kx. J). 166, 10^; Tittertmi v. Cmner (1882), 9 Q. B. D. 473, 
C. A. ; but be is entitled to Ijo indemnitiod out of ttie estate of the bankrupt 
(Lmrtu V, Ikrhr (1880), 6 Ex. I). 170, 173, C. A.). 

{h) nifkins v. /Vy (1810), 1 Mer. 211, 265; the assignment may bo mtule 
even to a pauper, for the express purjwiso of getting rid of the liability (see title 
IIankuvi'K’Y and Jnsolvknty, Vol. II., p, 194, note (f) ), notwithstandingthat 
the l(*ahe ( uiiiains a covenant against n'<.signment which purports to bind assigns 
in law {Ik duhiimi, Kx jKttk ItlnvLrU (IHOl), 70 L. T. 381). For form of 
HN'igiiment, soo KncyelopoHlia of Forms and iWedeuts, Vol. XII, p. 919. 

(/) ^'0 title lUNKiirnev and I.xsolvency, Vol. 11,, p. 193. For form of 
ilHf laiiner, see Fiuyclopu'diu of Forms and PreccHltMits, Vol. VII., pp. 707 

ft »( ij . 

\m) He aiuytuii auH Ikmiat/s ^V«/rot<,[l896j2 Ch. 212 ; see title BANKuurxcT 
AND In.solvkncy, Vol, 11., p. l.'ttb As to disclaimer of after-acquired property, 
lee i/'e/., p. 192, note (a). 
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for Adion - - - 
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Contempt of Court 
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See nth ACTION. 

„ Babbzbtebs. 

Ckiminal Law and Peoobdobn. 
Contempt of Couet, Attachment, and 
Committal. 

„ PEAOTICB AND PeOCEDURB; SoLICITOES. 

, , Criminal Law and Procbddee. 

„ Discovery, Inspection, and Inter- 

rogatories. 

„ Evidence. 

„ Judgments and Orders. 

„ Limitation OF Actions; PuBLToAuTno- 
RiTiES AND Public Officejis. 

„ nUSBAND AND WiKE. 

,, Master and Servant. 

Medicine and l*nAU.M.\ov. 

M 1*auliament. 

„ Courts; Judgme.vts and Oui)p:ks; 

Pleading; Practice and Puoceduhe. 

„ Public Authorities and Public 

Officers. 

,, Criminal Law and Procedure. 

„ Tort. 

M Tout. 

„ Trade and Trade Unions. 

„ Trade Marks, Trade Names, and De- 
signs. 


Part I. — Introductory. 

Sect. 1. — In (JeneraL 

1147. The actions of libel and Hlander are private lef,al reineilies, Action of 
the object of which is to repair the plaiiitifT for the private injury 
done to his right of reputation by the WTongfiil publication of 
defamatory statements concerning him. The defendant tlierefore 
in these actions may justify the truth, and thus show that the plain- 
tiff has received no injury. For thougli there may ho suilicieni 
damage accruing from the publication, yet, if the facts published be 
true, there is no injury, and the law gives no remedy by action (au 
But an indictment (or criminal information) for libel is for a Criiiji«*i 
public offence, as tending to a breach of tlie peace by provoking I*^*******'!** 
the jierson libelled to break it. ' 


{a) a Dl. Com. 12d, 120. The ;>a(i&agQ, from which the text ix Ukeu, 
of actions of dama|?e« for Jd>e! auil slouder as actions on the case. Tho subject 
of this title ia defamation which rejects upon Uie plaintiff or prosecutor 
personally. Other actions on the case for false and malicious statementa, 
attended by s]^»ecial damage, are only dealt with incidentally ; aee p. 7d6,|Wff; 
and see, tuiihcr, titles Tort ; Trade and Trade Unionr 



606 


Libel and Slander. 


bmt.i. 

l&Oeneral. 

Plitinctioiii 
Inreipect of~- 

((.) ioitiflcft' 
tioo ; 

(II.) pablica* 
tIoo. 


Defamatory 

Ntatcment. 


■ Artionablc. 
IUmI. 


Hence the defendant in a prosecution for libel was never 
allowed at common law (/>) to allege the truth by way of justifi- 
cation (c). 

Again, whereas the publication to the person libelled may 
support a prosecution for libel as leading to a breach of the peace, 
the publication of a libel or slander will not support an action, 
unlesH it is a publication to some person other than the plaintiff. 
For if the communication be to the plaintiff alone, he suffers no 
damage (d). 


SEfJT. 2. — Ikjinitions^ 

1148. A defamatory statement (r) is a statement which, if pub- 
lished of and concerning a person, is calculated to expose him to 
hatred, contempt or ridicule, or to convey an imputation on him 
disparaging or injurious to him in his trade, business, profession, 
calling or office (/). 

U49. A libel for wliich an action will lie is a defamatory 
stabnneut, as alxive defined, expressed or conveyed by written or 
printed words or in some permanent form((/), published of and 


{h) Put HOC the LiIm?! Act, IS-ia (known as Lord ('ainpbcirs Act) (0 & 7 Yict. 
0. eii), H. a (r<’fcrrcd to ut }>. T-ta, which now allows tho defendant iu iTnninal 
pmcotnlin^'M to plead that tholilnjl coinplain«‘d of is true, provided that ho furlhor 
jdoaiU iluit tho puhlicutiun was for tho public benetit, a plea which oniphuHisoa 
tho puhlic imtoro of tho wrong. For tho differonco in object of civil and 
criiiuiml I'cnuditw for lilnil, so© also It, v. Ihihroi/k flSTS), 4 (i. B. D. 42, ;»ff 
liUHif, J., ut p. 4G. An action of lil>ol or slander will not Ho in res))cct of the 
defamation of a dead person ; seo //room v. li^chir it Vo. (ia05), 6 F. (Ct. of Soss.) 
tM2. In n. V. Uihoiuhen (1S84), 12 Q. B. 1). 320, Lord Coi.piDGK, C.J., at 
p, 324, said, It must l»e, 1 think, somo very unusual pubIic.ation to justify an 
nulietment or information for nspei-sing the churaeter of the dead.” Seo also 
H, V. Toftliitni (/;.) ilTlH), 4 Term Uep. I2ti; I(. v. Mewl (IS40), 4 Jur. 1014, per 
FaTI'Esox, J. ; 1 lluwk. F. 0., ch. 2S, s. 3, and tho other cases referred to in 
Ji. V. iMlxm herf^ ettpra. In R. v. Rmor (1KS7), 3 T. L. 11. 336, Stephen, J., 
at p. 667, «xprlH4^cd the opinion (therein ditlenng from WiLi.s. J., in his charge 
to the grand jury) that it is not a criiiiinal lilx^l to traduce the dead merely 
iKicausg such an attack tends to a breach of the penco. **It is possible under 
the musk of attacking a dead man to attack a living one,” but, ** bi speak 
broadly, to lil*el tho dead is not an offence known to our law ” (i7>»V/.). See 
also tho note of Stepue.v, J.. as to IL v. EiUitr, sa/^ra, in his Digest of the 
Criminal IaAw (19U4 ©d.), p 227. 
fO Seo 3 Bl. Com. 123, 126. 

(</) For other distinctions between civil actions and criminal prosecutions for 
Ulad, seo pp. 737 ei Apart from questions of proc<^urp, the most 

knporttint distinction not hitherto mentioned is due to tne Libel Act, 1S43 
(6 ft 7 Viot. c. 96), s. 7, referred to at p. 743, ixtsf. 

(f ) This and the following definitious are discussed and illustrated hereafter ; 
•ee pp. 018 ft 9eti., poxt. 

(/} See pp. 030 €f fiod. 

(y) ** Liliets are generally in writing or in print ; but this is not necesBoiT ; 
the defamatory matter may be convoy^ in some other permanent form. For 
instance, a statue, a caricature, an eOigy, chalk marks on a wall, signs or 
metume may constitute a libel” (Afoasen v. Tussaud*^ Ltd,, Monm*u v. Louis 
Tus^nW, [1804] I Q. B. 671, G. A., ywr Lopks, L.J., at p. 692). See also 
Com. Dig., tit Libel (Ah and Bac. Abr., tit. Libel (A), inrtancing (on the 
authority ol Ik Lihtlik (1005), 6 Oa, Bep. 123 a, b) fixing up a 



Part I.— Introdoctort. 


607 


concerning the plaintiff {h), to a person other than the plaintiff (0 Bbct. i. 
without lawful justification or excuse {!:). Definitions. 

1150 . A defamatory statement actionable per te (/), that is to Uehmaiory 
say, actionable without proof of special damage, is a defamatory 

® * liOllOlUlUiO 

Bt£it6Di6nt \\ jiicn*““ 

(i.) if published of and concerning a person in the way of hi.s 
trade, business, profession, calling or ollice of profit, carried on or (i ) 
held by him at the time of the publication, is calculated to convey “[./*** 
an imputation on him disparaging or injurious to him therein ; or ’ 

(ii.) if published of and concerning a person in the way of (ii ) in the 
his oflSce, being an office of honour held by him at the date of the *'^/**** 
publication, imputes to him dishonesty in the discharge thereof or honour; 
such misconduct therein as would justify his dismissal ; or 
(iii.) if published of and concerning a person, imputes that he (iii.)lro. 
has committed a crime punishable by iiiiprisonment; or euting crina; 

pnllow'* at Ii inttii‘« do'»r iia a lib*d, anil vitini* Jeff'trieit v. Ihtuvonifte 11 

I'i ist, 'i'iS (placing a lighted lump hof<>ro ii mun's door and keeping ib Imniing 
them all dtt,v to indicato that his hou-so is a houso of ill fume); /hi Ji*ial v. 
lkre\fifrd (1810), 2 I’amp. 611 (lihel hy pictum); and Arr* v. Mttur (1827), 

4 ]t.ng. 106 (ignominiou.s winid-cnt heading and ridiculous duggnml). Sot^ also 
Anafiii V. (IfiS;!). Skin. 12;1 (pillory drawn); Spail v. .1/a a'ic// (1810), 

2 Stark. 660 (luiiited in.'^cription exhihitod on a l)oard opposite a mttn'H house 
iusinuuting that it was a h«»uso of ill fume); Smith v. H'imh/ (isiSh 3 (7ump. 32;{ 

[ caricuture print); and v. Tuimnda, Moimn v. Lmii Tmmud^ 

18!M] 1 Q. 11. 071, 0. A. (wax-woik exhibits). In the rmse of a libel hy 
written or printed words an innuendo is not nlwiiys necessary; oUierwiso 
where the lil>el is hv picturo or the like, for without uii innuendo it cannot l>e 
undorstotHi to ho lovoilod at the pluintiti (3 111. Coin. 120). An innuendo is 
also necessary for the same H'iismu uhem a Hl.indor is by sounds, ge.stures or tho 
like. As to the iunueiido, s«'e, furth'jr, pp. 0l.'i tt 

(//) .^8 to the meatiiiig of tho'^o words, soo pp. (Kl8, 018, 019, ijcdt* (r), p. tMI, 
and n (^), p. 067, 

(i) Cuhlic..ition to tho proseoutor alone tiuiy supfiort a criinimil liM; mo 
p. fitWi, anlt, and ji. 738, jmi. As to piihlicution, Kei« pp. <»66 tt jmt. 

{k) As to the inoiiting of the^tj words, see pp. 0ti9 8#*./,, Tho ulsive 

deiinitioii of an acttonahlt* lihel, when expanded in aoeonJum e with the precoiliiig 
dotinilion, upproximutos to the (not i .\hju*'tiveJ definiliiin of Lu^d Ili.ArKinrKN 

in (‘Ujriteii Ht,d (^otirUma Itunk v. Jifutt/ (18S2), 7 App. Can. 711, ut p. 771, 
where it was said: *' A hind for which mi urtion w'ltl lie, is deiined to lu) h 
written stateiiieiit, puhi<sheii without iawlul justilicatimi orexcuMs eulcniutixl 
to convey to those to whi.m it is puhLiohed an imputation on the plulutilTs 
injurious to them in their trade, or holding them up to Imtmd, (MJiiUtupt or 
ridicule." Tho following cases relating to the definitions of itctioiiahle lihel 
and slander may bo UM?fullv consuitwl* — J*armi(er v. t.ou^/hud (IH40), 3 
M. & \V. 106, /«cr PauKK, 11.. at p. Itt8 (a publication without justiftcu' 
tion or lawful excuHS, which is calculaUxl Ui injure tho reputation of 
another, by exjMising him to halrtnl, cem tempt or iidn ule, is a lile*;;; ifliritn 
▼. r/emmf (l84»i), 15 M. A W. 435, /sw Paukk, IJ., at p 437 {''verylbiiig 
printed or written which it3tlecU on the character of another, and is jmbhshwl 
without lawful ju.stificjilion or excuse, is a Idiel); A/fJoedcc v. f 1892] 

1 U. H. 797, 0. A . }>er I/jrd JiKHs iiKLt. at pp. WKI ti »«/. ; v. Amrw. 

[1892' 2 Q. R 62'!, (’. A.. ;s:r I'srwKN, L.J.. at pp. 527 rt •«/ ; Hooilt v, ArntJd, 

[18951 1 Q. R 571, A.; Anefy/sr AV, Ud. v. i/ri/oiA k.mjnra 

A/fA (I89:»).81 f.. T. ;i3l. II. U ; Ilulitm {i: )dr Co, y. 

A. C. 20; atlirming, [1909] 2 K. R 411, 0. A. As to what arrj and are not 
defamatory stateiiH-nta within tiio dcHuition in the text, sec, further, {/p. 618 
«f ww., poif. , . , 

(/) As to spedal dama^, see pn. C09, 760 «f sej., A§ to sUtementi which 
are slanderous se witLn the aefinition, see |»i». 620, 623 ef se;., porf. 
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Biot. 2. 

BefinitionB. 

(iv.) imputing 
▼cnereai 
diaeusc *, 

imputing 
nnciiiwtity to 
a woman or 
girl. 

Aclionablo 

fiJander. 


Publication 
without law* 
ful juHtifica- 
lion or 
excuiic. 

Plaintiff miiKl 
plead that 
•tatemcrit ia 
falM. 


Plea that 
publication 
was niuliciouM 


Itnidied 

oialice. 


When 

iumption of 

malice 

rebotted. 


(iv.) if published of and concerning a person, imputes that 
he is at the time of the publication suffering from a venereal 
disease; or 

'(v.) if published of and concerning a woman or girl, imputes 
to her uncliastil^ or adultery. 

1151. A slander for which an action will lieis a defamatory state- 
ment as before defined, expressed or conveyed by spoken words, 
rounds, gestures, or in some form which is not permanent (m), pub- 
lished (m) of and concerning the plaintiff (o), to a person other than 
the ])Iaintifi (;>), without lawful justification or excuse ($), whereby 
the plaintiff lias sufTered special damage (r) (which he must allege 
and prove) (c), or which is a defamatory statement actionable per $e, 
as above defined (t). 

1152. The preceding definitions, it Tvill be noticed, do not state 
that the defamatory matter must be false and malicious, but state 
that the defamatory matter must ho published without lawful 
justification or excuse. 

1153. Tho siatementof claim in actions of libel and slander must 
allege that the words complained of are false (a). For unless the 
statement is untrue tho jdaiutiiT has .suffered no injury to his right 
(if reputation, and has no cause of action. But the law presumes 
that the words alleged by the plaintiff to bo false are false unless 
and until the defendant pleads and proves that they are true (b). 

U54. As to malice, the plaintiff in practice always alleges in bis 
statement of claim, in actions of lil>el and slander, that the defendant 
falsely and maliciously wrote, or spoke, and published of and con- 
i?erning the plaintiff the words complained of. But it is not necessary 
for the plaintiff to allege that tho defendant did so maliciously. A 
publication calculated to convey an actionable imputation is primd 
Mfiv d lilKil, or a slander. The law implies malice if the words are 
defamatory and untrue, unless indeed the occasion is privileged, in 
which case malice in fact must ho j)roved. 

If the occasion is such that there was either a duty or a 
right to make the publication, it is said that the occasion rebuts 
the presumption of malice, but that malice (which here means 
actual, or, as it is technically called, “express’* malice) may 
Ih) proved; or, as it is sometimes put, the defendant is not 

answerable for it. so long as he is acting in compliance 

with that duty or exorcising that right; and the burden of 

(»i) Tho rojKjrtvd are cuiifimnl ti» wonts. Tor a Scottish ca^ as to the 

effect of nets, ece Pn/sdaUr, {Harl), [1909] S. C. 1121. In libel the 

form i» •* permanent.” See note (j/), p. < akt$, 

. h) See note (i), p. 007. ante, 

(o) See note (A), p. 007, ante, 
p] S<*e note M, p. <»07, ante, 
f} See note (i), p. 007, ante. 

See p. T.'JO, ; and as to damages genemlly. wee pp. 71S ft Ae/., 

{4 See pp. 7IS cf iv*/., p'M, 

(?) See p. 007, ante, 

'«) HremwM ?. /VoWiT (lS2d), 4 R «i C. 217, ;ifr BayUSY, J., nt p 

At to jutiifioatioQ, tee pp. 069 teg., potf. 
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proof 2 B on those who allege that he is not so acting (r). But apart 
from the question of express malice, the intention or motive with 
which the words are usm is immaterial in determining the liability 
of the defendant (d), though the animus of the defendant may he 
material on the question of damages (<’)• If the defendant, without 
justification or excuse, did what he knew or ought to have known 
was calculated to injure the plaintiff, he must, at least civilly (/), 
be res^K)nsible for the consequences, though his object might" have 
been to injure a person other than the plaintiil, or though ho may 
have written in levity only. No one (it has l>een said) can cast 
about firebrands and death and then escape from Ix^ing responsible 
by saying ho was in sport ig). 

1155. The chief distinctions in practice between lil)el and slander, 
or, in other words, between written and spoken defamation, are two 
in nuinl)cr. 

(i.) Every actionable libel can l)e dealt with either by civil action 
or by criminal proceedings, whereas no slander, even though 
actionable, is a criminal oflfciice (h ). 

(ii.) No special damage need l)o alleged or proved in tbo case 

(c) Cai^italand CotintirB Bank v. lUuUj (188U), 7 App. 711, Lord 

itURN, at p. 787 ; (xjniparo llnrmage v. Primer (isJo). 4 11. A; (’ 1‘47, 2 .'m, 
citing Anon, (IGu'J), Sty, 002. and Mercer ?. SjtarU Owen, .71 ; 

Abrathv. Ni>rth EauUrn Hail, (V). (18S(»), 11 App. ('as. 217, per Lind Huamwki,!., 
fttpp. ‘JM, 25-1 ; ll, V. MinuluWt [1805] 1 Q. H. 758, C. (,\ It., //fr J-rnd cn* 

KIU.OWEN. C.J., at p. 708 ; Joneji v. IlniUm {E,) To., I leuS] 2 K. 11. U I, ( ’. A., 
per Loni AlversTONE, C.J., at pp, 455 ei ; aflinnea [lUlu] A. V, 20. Tlu ro 
IS no difforaiiai in this respect (xstwoeni actinns and pri^stH utiinis for lihol (H. v. 
Mun$UoL\ snp/a, at p, 762; compare linjmann r, H, (^I87.*l), L. K. 8 <1. Jl. 102; 
H, y. Harvey (1828}, 2 B. & C, 257, Hoeroyd, J., at j>. 200} ; »t»o further 
aote (p) p, 741, The wonl “ muhciously ’* found in statements of cluini in 
actions of libel and slander and indictmunts for HIk*! meant '* without lawful 
excuse.” As to privilege, see pp. 677 tt 6S5 ei 9nj,, jmf. In the c»i.no of 
absolute privilege, thoe.xi8tcnco of acttial iiuilict>i<« iiniimti'U il ; soo pp. 677, 711 
e# Beq., 

(d) JoncB ▼. llvHan (E.) dt Co„ [lOooJ 2 K. B. 441, A,; affirinotl [1610] 

A. C. 20. 

(ft) [1909j2K. B. 444, C. A.,p^rFAUWEU.. L J., iit y, 479, not©(a); 
and see pp. 612, 648, 

(/) Capital ami Cfnnt*i(» Hank v, Ihultf, aopro, / tr Lord Bi.a< KUi ns, ut p. 772 
(quotofl with approval by fiOnl AlveuvIonr, C J., hi v. HuHuu CV/., 
^1909] 2 K. B. 444. C. A., at p, 450), from wbiih the stutement in the luxt is 
taken. 

{g) Capital and Counlies Hnuk y. JJetdp. wloui T/ml Hi.AtKROitN was 

referring to the opinion of the judge s de livered in the llontje of liords during 
Uie discussion of rox's Bill. 

(A) The statement in tho text doc«« ict refer to obwcoiio, bluspbeniotiH, fir 
semtious spoken words, or contempt of court by sptjken wordn ; sco title 
Criminal Law and PrckjkocrEj VoI. IX., pp. 4<Kh 501, 580. At p. 570 (i/W.) 
ti is said that ** to slander a private {lersoii by nu-re wf»nlh i^ not 

indictable, unlem they fend immeJialely a hrearJt t>f th ft**i>* or are blacnheiirioua 
or seditious,*’ As to the words in italics, ftn> Ear j^irfe rhapmau (1886), 4 
Ad. A KL 773, and the other cases cited in title (;itiMi>’Ai. L.\w a>d riuKEnCRK, 
Voi. IX., p. 602, note (#). The oflfonce of acamhlum magnatitm was 
formerly an exception to the rule stated in the text, but that ccamd 
:o be a criminal offence when the Statute Jaiw Hcvisimi Act, 1887 (60 A 61 
Viet. o. 69), repealed sUts. (1276)3 Bdw. 1, c. 34, (1379) 2 Kic. 2, c. 6, and 
(1388) 12 Bic. 2, c. 11. Excluding cases of obscene, blasphemous, or sedtUona 
w(ffds, and oontem]^ of court by spoken words, the statemeDt in the text 
appears to be substantially correct. 

H.L.— XVilL » 


SIQT. 2. 

Definition! 

How far 
intention ot 
motive 
defendant 
immateriaU 


DiHtinctinns 

iM'twecn 

wnttriiaitd 

defuiiiAtiun. 
(i.) Liliel 
( iiminal ; 
siiiinier tifieri 
(ii.) An to 
special 



610 


tilUEL /IKD SliANDEB. 


SCOT. s. of a libel, whereas, unless the defamatory words complained of are 
actionable per te, no action of slander will lie, if the plaintiff does 
— not both allege and prove that he has suffered actual damage (t). 


Damage need 
not be 
alleged and 
proved in 
libel. 


Bpecial 
damage must 
be alleged 
and i)n)ve<l. 


1156. It follows from the definitions that a plaintiff in an action 
of libel need not allege or prove that he has suffered damage. H he 
has been libelled without lawful justification or excuse, he is entitled 
to such general damages as the jury can properly find, though he 
neither alleges nor proves special damage, and in any case to at 
least nominal damages for the injury to his right of reputation. 
It is, however, open to the plaintiff in an action of libel to claim 
special damages; and, if he does so, and proves special damage, he 
is entitled to recover for his special damage in addition to the general 
damages ; but not otherwise. 


roRltion in U67. The plaintiff in an action of slander, when the words com- 
■lander where plained of are actionable per se, is in the same position, so far 
able per #1?!”' Special and general damages arc concerned, as the plaintiff in an 
action of libel. 


PcMltion in U58. The plaintiff in an action of slander, where the words com- 
•larir^r where plained of aro not actionable per se, is not entitled to any general 
damages ; and ho can only recover such damages as he alleges and 
perst, proves. If he fails to allege and prove that he has suffered such 
damages, there must be judgment for the defendant, since the exist- 
ence of some actual damage is an essential part of his cause of 
action (j ). 

Sect. 8 . — JHio mat/ and may not Sue. 

Sun-Sr.(T. 1 .— */n General, 


Re who If 

m*rw>nellj 
defemod ii 
the proiter 
pUiutidi. 


U59. The proper party to bring an action of libel or slander 
properly so called is, as a general rule, the person who is person- 
ally defamed. A statement, however, which is apparently defamatory 

{ij Soo pp. 730 et jmi, 

j) A» to dama^^, »<m», furth<»r, pp. 718 Beq,^ post; Rafcliffe ▼. Evan^, [1892] 2 
Q. 1). u24, 0. A., }fer lk)WE.\, at pp. 627 et < 07 ., and Alexander v. Jenkins, 

ra l Q. B. 7U7, (\ A., in which coho liord Urkschkll said, at p. 800, : Now 
k that no ono can examine tho authoriUos upon the law of elandor 
without seeing that there are a number of distinctions to bo found which 
cannot bo 8 up|)ortiMl on any satisfuctory principle. Obviously, the idea lying 
at the root of the distinction betwoou slander and UM was ibis, that it never 
would do to permit actions to be brought in respect of every word spoken w'hicb 
might rolloct on iho character or conduct of another. But, on the other ^ud, 
it was considorofl necessary to put some qualification on this by enabling an 
action to be brought when the tmargcffl are of a certain gravity and likely to be 
peouninrtly injurious, and in certain coses, injurious in another fusion” 
[imputing dhdionosty or miscomluct in an office of honour, hold by the plaintiff 
at the date of the ptiblicatioii, which would justify dismi£^ ; see p. 607, ante], 
• . . ** (If oouree whore snecial damage can be shown, the action will lie." The 
authorities wore oonsidcreu and regarded as unsatisfactory by MaSSHELD, C.J.« 
in ThorUy V. Kerry (/^) (1812), 4 Taunt 356, at p, 364, where he eaid that the 
distincUoue between libel and slander had b^n made as far back as Charles 
n.'s time, and had been recognised by the courts for at least a century 
before 1812 l If he bad had to my down the law for the 6 ret time, ho would 
have confined actionable libel within the narrow limite of actionable elander. 
As to the Toaeons fhr the dietinction, see notee to Oro/I ?• HuUt (1668)i 1 Wme. 
fiaiuid. 336 (oA 1171)^ and the easee then died. 
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only of % man*B goods or of Bome other person, may sometimeB 
reasonably convey to persons to whom it £3 published a meaning 
defamatory of the plaintijBT personally ; and if this is properly 
alleged by an innuendo and proved, the plaintiff may suoceeif, 
even though the defendant never intended to defame the plaintiff 
or was unaware of his existence (A:). 

In some cases a person who is not able to maintain an action 
of lil)el or slander proi^crly so called may be able, on proof of 
special damage, to maintain an action on the case (/) for imputation, 
whether by word of mouth or in writing, or otlierwise, falsely and 
maliciously made on his goods, or on his property, or on some other 
person. 

1160. The general rules of law and practice in actions of tort(m) 
are, in certain cases, modified by the status of the persons injured ; 
and quosiions sometimes arise as to who are necessary and proper 
plaintilTs to bring actions of libel and Blander (a)* 

Sub-Skct. 2.— w4/ici41, 

1161. An alien friend may maintain an action of likd (o) or 
slander ( 7 O* or any personal action {q), although ho is residonl out 
of the jurisdiction (r). 

Sud>Sect. ^.-^Dankrupti and Uitif Triuteci» 

1162. Every action of liliel or alander proporly so called is founded 
on a reflection on the plaintiff personally, Such a right of action 

(^) The above general principles ore discaviod Uter; see pp. 01b, 02S, Gib, 

S47, 

(i) As to the moaning of this phrnse, and us to the history of uoLiuns on the 
ease, see Smith’s Action at I^w (IbGH), lOih ed., ApjHmdiz, p. A21. As to 
■landor of title and kindred actions on the cose, spq tbo pioisago from I ^r. CKJgeis’ 
work on Libel and Slander approved in //oh Anrd v. f lbb7). IbU. )i. 1). 
771, 77j. As to blander of title, see mdes to CWyffm v. Lilhthyt (lG7n), 2 Wins. 
Saund. (cd. 1S71) ab3. As to actions on the case, see title Action, Vul. L, 
pp. au - dl, and p. I’Mi, jmi. 

! m) Ah to thc>e, soo title TorT. 

v) Tliis section of this title is intended to state the law where it is nccoasary 
to PU]ipleniorit the general law. As to the gcnoful Uw dealing with civil 
liability and actions by and against particular pariicH, nee titles Action, VoL L, 
pp. 17 ri ; Aoency. VoL I., p. 22i; Alikn'h. VoL I., pp. :i()8 et ; Ha.vk- 
RUPTCY AND INSOLVENCY, YoL II., pp, G2. 137 ; COMPANIES, Vol. V., Jip. *33, 
511, 318 ff s'-y. ; Conflict of Laws, Vol. VL, pp. 248 H Hf . ; Conhti j ctional 
Law, Vol. VI. , pp. 313, 3S3, 415; Corporations, VoL VHJ., p. 3H<i; Cuowii 
Practice, Vol. X., p. 28 ; Keecutoics and Admini.htratous, Vol. XIV., p. .512; 
UrsRAXD AND WiFR. VoL XVI., p. 430; Infants and Children, Vol. XVIL, 
p. 74 ; Lcnatics and Persons of U.N8ound Mind; Partnership; ruAiTic* 
AND Procedure; Puulic Authorities and Purlic Officers. As b# parties, 
see also It. S. C., Ord. 10, and p. GIO, pmt ; change of paitios, R. «S. C.t ^^rd 17 ; 
joinder of causes of action, H. S. 0., Ord. 18, and, generally, Yearly IVactice of 
the Supreme Court, 1311. pp. 194 d sec, As Vt lack of jurisdiction of ths 
county courts, see title (;ounty Courts, VoL VUL, p. 432. 

(r>] Fisani v. Lawnm { 1839), S Bing. (N. C.) 90 ; see also Thoen$ T. L^tekwiod Jt CK 
Lid, (191 n, Time*^ 11th April. 

(p) Tii loiv, iWeiTif (Idil), I Bulst 134. 

ig) I hid, ; approved in F^tani v. Latvum^ iupra, at p. 96. 

If) Fisani v. Ln%mon, see also TAoene ▼. Lockwood S Oo», Ltd,, Mprs, 

aad title Ami:ns, VoL 1., p. 308. As to Becarity lor ooita» lOO titio pRAOncoi 
KD Proczdurb. 
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accruing More or after bankruptcy remains with the bankrupt and 
does not pass to his trustee in bankruptcy (a). But a right to bring 
an action of slander of title, or an action on the case, for false and 
malicious words, which are defamatory of the goods of a bankrupt 
and do not reflect upon him personally, passes to his trustee in 
bankruptcy, if it arose before bankruptcy ; and, if it arises after 
bankruptcy, but before discharge, his trustee in bankruptcy can 
intervene (0- 

SUB-Sscr. 4,^Comj)anieB and Corjjoratums, 

1163. No company or corporation can bring an action of libel or 
slander for a statement which reflects not upon itself, but on its 
meml)ers or oflicials onl 3 \ Again, a statement imputing miscon- 
duct to a corporation or company of which it cannot be guilty 
does not give the corporation or company a cause of action (?/). Thus, 
a Btatoment that a municipal corporation has been guilty of corrupt 
practices gives no cause of action to the corporation as distinguished 
from its individual members or officials (a). But an imputation on 
the goods sold or manufactured by a trading corporation or com- 
pany may involve a reflection on the corporation or company in 
the way of its business (h) ; and if a statement be made as to the 
mode in which a trading corporation or company carries on its 
business, such as to lead people of ordinary sense to the opinion that 
it conducts its busiuess badly and inefficiently, the law is the same 

(/() lienfimv. (1629), W, Jo. 215 (dander); He JVi/eon, Ex parte Vim 
(187S), 8 Ch. 1). 3t>4, 0. A. (dander). See also Beckham v. Drake (1849), 2 II. Jl 
CsH. 679 ; and in particular the opinions of Krle, J., at p. 004, Wiluams, J., 
at p. 597, and OuESSWEU., J., at p. 612 [ibid,), ** Higbts of action for injuries 
to the ^KM-son or fodings of a bankrupt do not pass to bis truBtees*' at 

S 613, citing the dictum of Littledale, J., in Wright y. Fairfield (1831), 2 
. & Ad. 727, at p. 732, and Howard v. Crowther (1841), 8 M. & W. 601). As 
to wbat rights of action do and do not vest in toe trustee, see further title 
B^nkruftoy and Insolvency, Vol. II., pp. 137—139 ; and as to after-acquired 
pro}>orty, ibid,, pp. 139, 164 et eeq,, and the cases there cited. 

(0 Sw the oases cited in title Bankkui»TCY AND INSOLVENCY, Vol. IL, pp. 
137 ft 164 et eeg, 

(i<) MetrtijMdUan i^alimn Omuibue Co, y. 4 U. & N. 87, per 

roLi.ocK. C.B.. at p. 90(&j)pToved in South Detlon Coal Co. y. North Eaetem Newe 
[1894] I U. B. 133. 0. N,,p«T IjOFes and Kay, L.JJ., at pp. 142. 
147, and Mauchceier C^xiratvm y. Wtlliamet [1891] I Q. B. 94, 96), where it 
was h«ild that uctit^ns of libel and dander might brought by a company 
legistered imder the Joint Stock Com^niee Act, 1856 (19 & 20 Viet. c. 47), 
against one of its shareholders for liW and slander imputing iusolvenoy, 
dishonesty, and misconduct in the management of its budness. It had pre- 
yiously l)Mn held in WtUiams y. Heaurntmi (1833), 10 Bing. 260, that a trading 
aasociution not incorporate<l, entitled by Act of iwliameut to sue or be sued 
in the name of its chairman, might sue in his name for a libel on the associa- 
tion in the way of its budness. As to libels on oorpqrstions, see also title 
OoaroiuTlONS, VoL VIll., p. 390. As to libels by or against companies or tbeii 
agents, see title Goupanies, VoL V., pp. 309 — 312. As to slanders at com- 
panies' meeUugs, see iftid., pp. 310, 311. See also, as to libeU on companies 
and corporations, SUrkio, Law of Slander and Libel, p. 266. 

(o) Mantheeler Corparaiim y, WBliame, mtpra, 

{hj Lmeim Co., Ltd y. Britieh Enqnre T^pe-edUmg Machine Co,, Ud, (1899), 
31 L. T. 331, H. li. 11 there is no imputation on the plamt&ff corporation or 
company itadl. the corporation or company cannot bnng an action of Ubel 
proj^ly eo called. Ai to actions on the case for false and malicious statements 
attended by special damage, see p. 736, pod. 
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as in the case of an individual, and the trading corporation or 
company can bring an action of libel or slander, without proof of 
special damage, for the statement reflecting upon it in the way of 
its trade or business which is calculated to injure it therein (>)/ 

SUB-t)Kcr. 6. — Kxefuton and Administratarf. 

U64. An action for defamation, either of a private character, or 
of a person in relation to his trade, conies to an end on the death 
of the plaiutifT (d), hut an action for the publication of a false and 
malicious statement, causing damage to the plaintilT’s personal 
estate, survives 

Si'B-SkiX 6.— J/w/r/fd ^'erntn, 

1165. A married woman can now sue alone for libel and slander 
without the juind(*r of her husband (/'). A married woman can 
bring an action of HIk;! or slander in her own name against all 
[lersons other than lier husband, but she cannot bring an action 
of libel or slander against him, unless the proceedings are for the 
protection and security of her separate property iff), nor in any 
event can she institute criminal proceedings for liUd against him (/O. 

(r) Aft to w*o Soui/i IIcUou (\fal Cv. v. Xorth-l'Msttrn AV/ri 
[iSWj I Q. U. laa, C. A., jtr Ijord Khuku, M.lt. The siitiiu principlo, it would 
ect'in, applies to slundi^r (»ii a tnuling ootnpatiy in the way of iU trade. 

id) llatchard v. (ISST), IS Q. 11. I>. 771. “ It mlaiuly has boon esfab- 
lished by a serios of authorities ending with the cose of r. tSftenvf (I MO). 
12 Cl. d: Fin. 7(H), IT. L.. in this llomte that no aetion can lie iimintaiued, either 
by an executor or an iis>ignee to nx'over damages for Isslily or mental siifleiin^'S 
or |)cr8oual incoiivenienee sustaino'l by the d«MH;«used or by tho bankrupt ** 
[opinion of Williams, J., os delivcie<l to tho Ifouee of J^ords in Urekham 
/^ruAe (1M9), 2 li. L. Can. 679, at p. 697); and i.eo titles llANKJirHTOY and 
Ln'solvkncy, Vol. II., p. 1J17 ; Kxscctors and Adminisjiuturh, VoI. XIV., 
pp. 224, 226. 

(r) IlaVhurd v. .Wyf, nnpra (where it was hi*ld that a rlaiin f(»r falsidy and 
muiiciously publiMhiiig a stateiiieiit calculated to injure tho jdaintilTN right (»f 
property in u tiade mark was put an end to by the death of tin* plaintiff after 
the coiuinciiccment of tho action only so far as it was a claim for lilsd, but 
that so far as the claim was in the nature of slander of title 'be action stii- 
fived. and could be continued bv his jwiwmal n«]«icMmtutive}. As to |tro|)<;i(y 
in trademarks, see title Tradk If arks, Tuahs Namls and DKsiCi.v.s. As to 
slander of title, see also title Tout. 

if) Maniud Woiner’s IVojs'rty Act, 18H2 (46 A 46 Viet. c. 76). s. 1 (2). 
As to a niarritMl woman's liability to be suf*d, sc^ff p. 617, vo$f. At uiininon law 
tho action was always the action of the wih*. subject ir> the Hjk'bt on tlie pint of 
tho defendant to insist on having tho busltand joinf<i (IlWrm v. U'in*l.>w 
(18S4), 13 Q. B. 1>. 7H4, C. A., BlU^rr, M.It., at ji. 786). As to civil j»m- 
cccdiiigs by and against marri^ women, see abso title Hi siiand and Wikk. 
Vol. XVI., *pp. 463 ff 9eq. As to civil procxHslings l>ctwcen husliarid and aife, 
see ibid,, pp. 459 tt ttq. As to criminal pr<#ce<'4littgH lK*twrM;n liusb;ind and wife, 
and as to where they are competent or coni|ieUiibIo to give evidonce aguuiKt 
each other, see titles Cbiminal 1.»aw and PiuN KDVftB. Vol. iX., pp. 401, 402 
405. 634 ; llrsBAND and Wife, Vol. XVI., ti. 462, note(0. 

(^) See title Husband and Wife, Vol. XVl., pp. 453, 469. It was su^ested 
oy Brett, J., during the argument in Hummer* v. f’i/i/ Hank If. 9 

C. P. 680, under llie ifcarried Women 's Property Act, 1870 (33 A 34 Viet. c. 93). 
s. 1 1 (now superseded], that a wife could sue her husband lor a libel on her in 
her trade, as being a civil remedy for the protection and security of her own 
pro]ierty. The Divisional Court in R. v. ( Lord d/ayor) (1886), 16 Q. B. 1>. 

772, 777, expressed no opinion on the point. 

(A) R. T. Lond*m [lArrd Mayor), mpra : and see title Uusbaitd and WtFI, 
Vol. XVL, p, 462, note (<). 
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Libel is ranked among criminal offences becanse of its supposed 
tendency to arouse angry passions, provoke revenge, and thus 
endanger the public peace (i). A prosecution for Utel, \vhicli is 
criminal only, because of this supposed tendency, cannot be for 
the protection and security of the separate estate (ft). 

1166. Claims by and against husband and wife may be joined 
with claims by and against either of them separately (0, and the 
husband may conveniently be joined as co-plaintiff with his wife 
when he claims damages sustained by himself arising out of the 
subject-matter of his wife’s cause of action. In such a case the 
damages recovered in respect of the loss sustained by the wife belong 
to her as her separate property, and only the damages recovered in 
respect of the consequential loss sustained by the husband belong 
to him (m). 

Sub-Sect. 1,— Partners. 

1167. Partners may maintain a joint action for a libel or slander 
published of them in the way of their trade (n), without alleging or 
proving that they have suffered special damage (o). The damages 


(i) P, y. London {Lord Mayor) (1880), 16 Q. B. D. 772, per A. L. Smith, J,, 
lit p. 777, citing JL v. llo^hrook (1878), 4 Q. B. D. 42, per Lusil, J., at p. 46. 

(k) Ihid. 

{/) It. S. C’„ Ortl. 18, r. 4, but this by ihid., r. 7, is subject to ibid., rr. 1, 8, 9, 
tiM t!) (M)nvcuionce; see title IIusbaei) and Wife, Vol. XVI., p. 454. 

(m) This is the effect of the Married Wonion’s Property Act, 1882 ^45 & 46 
Viet, c. 75), s. 1 (2). As to » husband’s cause of action whoro the wife a action 
fur hlmidor fails by reason that she fulled to prove special damage, see Riding 
V. Smith (1876), I Kx. I). 91. A husband and wife, being sepurute persons 
for the purpose of biinging nctiuiis, luoy also bo joined in actions in the cases 
j>r«»\Mea fur by II. S. (\, Ord, 10, r, 1 ; see p. 617, po^i, 

(w) Sco Coryion v. Lithchye (1070), 2 Wins. !:miuiu 1. (ed. 1871} t’lGI, 382, 383. 
notes (2) and (t), and Cook v. RalcheUor {\^{)2), 3 Bos. & P. 160 (action foi 
Kpokrii words imputing fraud to tho plaintiffs in weighing goods, where spedal 
dumago was laid); Forster v. Lawstoi (1820), 3 Bing. 452 (libel imputing 
insolvency); Le Fauuv. Malaowon {\$ib), 1 U. L. Cas. 637 (libel on factory 
owners imputing cruelty to their employees, whore it was also held that 
though defamatory matter inav appo'ir only to apply to a class of individuals, 
yet if the descriptions are capable of Iniug by innuendo shown to bo directly 
applicable to any individual (»r that cla^s, an action may he maintained by that 
inaividiial. Tlie expi-ession **8ome of tho Irish factories " was there explained 
t> mean the factory of the plaintiffs). In a libel against a co-partnership the 
jury mar take into consideration, in estimating the damages, the prospective 
injuiv which may Uiereby accrue to the |KUtucrehip {Uregory v. }\Alliam» 
(18'H\ I Car. &. Kir. 508). 

(o) As to slander, Serjeant Williams, in his comment on Cook v. RaUhellor, 
sHprv, notes to Coryion v, Lithebye, supra, at p. 383 (seo note {n), supra), 
expressed the opinion that though special damage was laid m Cook v. 
BakhsUar, supra, yet if words are actionable only l^ause they were spken 
of persons in the "way of their trade two or more partners may join in an 
action for the words, though they have sustained no special damage thereby. 
This was assumed to be the law in South I/siton Coal Go. v. Xoith-KasPfn News 
Association, [1894] 1 Q. E 133, 146, C. A. As to libel, see Ls Fanu v. 
Malwmsott, sujmt, and R»mli v. Befrs/cr (187i), 23 W. U. 69, cited in South 
ffstlm Coal Vo. v. Xorih^Fastem Xews Association, supra. In RusseR v. ire6iitfr, 
sapn, it was held that a libel publtahed of the plaintiffs as co-proprietors of a 
newspaper in the way of their businese might be the subject of a joint action 
without prod of ipHW damage, and that the jury might give general damipe, 
emrdiag to their disnetion, under ell the circumiUnces of the eeee. Two 
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in roeh an aetion are not for any injury to the feelings of the 
plamtifib, but for the injury to them in their joint trade (p). An 
individual partner may also maintain a separote action of libel or 
slander (g), for a libel or slander publisboa of him in the \ray of his 
^ade for the separate injury to him, but he cannot recover for the 
joint injury to the firm in their trade (r). Now, however, claims 
by plaintiffs jointly may, subject to convenience, bo joined with 
claims by them or any of them separately against the same 
defendant (s). 

Sub-Sect. Persons Claiming Jtmthj, Severally, or iV« the Aitrrnatite, 

1168 . AH persons may now be joined in one action as plaintiffs in 
whom any right to relief, in respect of or arising out of tl»o same 
transaction or series of transactions, is alleged to exist, whctlior 
jointly, severally, or in the alternative, where, if such persons 
brought separate actions, any common question of law or fuel would 
arise; provided that if, on the application of any defendant, it apptMirs 
that such joinder may embarrass or delay the trial, the court or a 
judge may order separate trials or make .such other order as may 
be expedient, and judgment may bo given, for such one or more of 
the plaintiffs as may bo found entitled to relief, for such relief without 
amendment (0* The defendant, though unBuccossfiil, is, in such a 


joint tenants or coparcenorB could always join in an tidion of hlandor of their 
titlo to Iho estate. .S<'o the note of iSerjeant Williams to Vorifion v. LHhthite 
(1670), 2 Wins. Saund. (od. 1871) 361. 382, 383. notes (2) and (t). 

(;;) See Ilarrism v. /iaington {IS3H^, 8 C. & 1\ 708, 713, n, (a). 

(</) IJarithorn v. Latrson (1827), 3 C. & P. 100 metiou liy p;«rtiiers for Jibol), 
on tno ptinciplo of Ihirrait v. Colhui 'l82o). 10 Moore {(’, r.), -ije (udion by co- 
pluiii tiffs for malicious arrest). 

(r) See Harrison v. IJrvnigtvn (l^.’i^i, 8 t’. P. 70 h. Put whore words 
imputing insolvency in trade are spoken of one partner, ho may iniiinlain on 
action of slander uiid recover damsigcs for the injury done to him ; and it is not 
necessarily to bo coiisiiier(>d us an injury to (ho ]iurtiier-hip fur which only a 
joint action can bo maintained {ibid,); compare Hobtrw n v. Mtifibaut ‘ \ 7 

Q.B. 918. 

(#) R. S. C. Ord. 18, r. 6, which by i7»n/., r. 7. is to Ihi to i/.f./., rr. I, 

8, 9. As to joinder of pnities and caus<*s of aetion, w*** the text ntf'tn, l•ote(^). 
p. Gil, ante, and titlo 1 JiAcrncB AM> PuovKl>niK. 

(#) K. S. C., Ord. 16, r. i, as altered since the Heebion in Smoithteaite ?. 
Uannuy^ A. 494, by R. S. C., Oetol>er, 181#G. It had been hold in Sawhs 

V. irt/dmrfA, [18931 1 Q. B. 771, that, where the statement of claim of the plain- 
tiffs, a mother and daughter, alleged in several pariigiajdis se veral N^parute and 
distinct slanders, some of which were alleged to have s]>r>keii of the mother 
only and some of the daughter only, the plaintiffs were improperly joined, that 
they must elect which plaintiff would procotKl, and that so much of the 
statement of claim as related to the other plaintiff must Ut struck out; 
and this decision is unaffected bv the words which have hf t n added to 
the rule, because the right of relief did not arise out of the sume trutis* 
actions or series of transactions. Bee also JJt»l/*rrd [Duke) v. [IIK)]) 
A. C. 1, per liord Bbaui’TOX, at p. 23. In a case similar to iMh 
Briscoe (1877\ 2 Q. B. 1). 4f)6, C. A., one action can bo hi ought for a hliol or 
slander by tne persons defamed thereby, although there is no joint damage ; 
but the piuintiffs ore entitled to hare the separate damages seiwrately assess. 
In Booth T. Briscoe, eight persons, sot partners, brought an action of libel 
for a statement imputing improper mansgpient of certain charities by ** tlm 
;rustees,** who were the eight plaintiffs. The jury oueht to have ossrsiiied the 
damagea aeparately, •• thm was ao jei&t damage. Instead of ao demg they 
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ease, ratitled to his costs occasioned by the joinder of any person 
arho is not found entitled to relief, unless the court or a judge in 
^posing of the costs otherwise directs (»). ° 

Beot. 4. — IfVio may and may not be Sued. 

Sub-Sect. 1,—In General, 

1169. As a general rule the proper person to be sued, as the 
defendant in an action of libel or slander, or to be prosecuted on an 
indictment or information for a libel, is he who published or caused 
to be pnblished the defamatory statement (a). 


gave a Binglo verdirt of 40tf. for the plaintiff <4. The court held that the action 
was properly brought, and refused to disturb the verdict on the ground that the 
jury had not assessed the damages separately . the plaintiffs being content to 
take the 40i. and divide it among themselves, and the defendant not being 
injured by the single verdict. See further as to R. S. 0., Ord. 16, and Ord. 18, 
Yearly Rraclice of the Supremo Court, 1011, pp. 143, 211. 

fff) *U. S.C., Ord. 1C, r. 1. 

\a) See pp. C58 d ieq,, post. As to the special procedure applicable to persons 
under di.^ability, see note (n). p. 61 1 , onU. As to jf lining defendants, seo R. S. 0., 
Ord. 16, rr. 4, 5, 7. As to mLojoinder, see t6uf., r. 11. As to applications to add 
or strike out a defendant, seo 12. As to service on a new defendant, see 

tluW., r. 13. A juflgmont in on action against one of two joint tortfeasors is a 
bar to ail ludion against the other for the same cause, although such judgment 
1)0 uiiHtttiHriod {lirinsmead v. Jlarrison (1871), h. R. 6 C, P. 684 (detinue), 
whfTO Wiu.ES, J., said, at p. 686, ** It is imjiossible to decide that this 
plea is other than a good answer without ovemiUng King v. 7/oare” [(1844), 
13 M. & W. 4941, and Broome v. Wvoion f (1605k Yelv. 67], “because Lora 
Wensleydalk (tnen Parke, R.), upon the autnorit^ of the last-mentioned 
ease, treated it as quite clear that if two commit a }oiiit toit, the judgment 
against one is, of itself, n sufficient bar to an action against the other for the same 
OHUse. Ho fur ns tort is concerned, that is precisely to the same effect as the law 
laid down by (’hief Huron Comyns in Com. Dig. tit Action (K. 4).” In 
mmd v. JJartison^ euftra, Moktaoue Smith, J., at p, 687, said, “The case of 
joint tortfeasors would seem from the only authoiitios cited to be different I 
must confess 1 should havo thought that a judgment against one was not a bar 
to an action against another, because joint tomeasors may be sued separately. 
I fetd myself, however, bound by the authority of Chief Haron Comyns and 
Ixird WEX8T.F.YDAUS, and the current of authorities which have followed them, 
to hold that the plea in this case is good.” Hoe also title KsTOFFEL, Vol. Xlll., 
p. .33.). In Munster v. (W (1885), 10 App. Cas. 680, 11. L., to a writ issued 
agaiiioi R, & Co. olniming damages for a libel, an appearance had been entered 
for ** H. trading as It & Co., the defendant in this action.” The statement of 
olaim and subsequent priKcediiigs continm>d in that form down to judgment. 
At the trial, by consent, a verdict was found for the plaintiff for 406., and judg- 
ment entennl accordingly. After issuing execution against R., the plaintiff, 
under the rules in force f>ofotx> 1883, took out a summons for liberty to amend 
the judgment (and the plmdings if necessary) by striking out the wor^ “ R. 
sued os ” from the title of the ax'tion ; to enter judraent against R. & Co., and 
to issue execution against V. on the ground that C. been since discovert to 
be a partner in the firm. The House of Lords, affirming Mufuter v. Hailton il^ Co. 
(1883), U Q B. I), 4^, C. A. (which revorsod 8. d, 10 Q. B. D. 476), held that 
(he proceinlings having been conducted against B. alone and judgment having 
been signori against R. alone by consent, the judgment could not be converted 
inh) a judgment against the firm. On principle it would seem that if A., an 
author, sends to B., a proprietor of a newspaper, a libel on G., in order that B. 
may publish it, and B. does publish it, A. and B. are joint tortfeasors in sespeot 
of the publicatum by B., ana if 0. sues and recovers judgment against B. alone, 
in of the publication by B., he cannot afterwuds, whether the judgment 

is sattsfied or nc^ maintain an aetioB against the author A* in respect of the 
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tfOB-SsCT. 2.-^Com;Kii>i«i an4 OflrftoraHons, 

1170. The position of companies and cor}x>raiion8 in relation to 
their liability for the acts of tlieir servants and agents is discussed 
elsewhere (6). A corporation may be indicted for a libel (c). 

Sub-Sect, ^—nushoud and iri/p. 

1171. A married woman can be sued for liltel or slander without 
joining her husband ((/). A wife is criminally liable for a lilnd 
published by her in the absence of her husband ; and there would 
seem to be no presumption of cotTcion arising from the mere 
presence of her husband which would entitle her to bo acquitted for 
a libel published by hcr(e). 

1172. A husband is, subject to certain statutory restrictions, 
liable for the antenuptial torts of bis wife( /‘), including lUxd and 


publication for which he has already rccf>vored judgment agaiuMt 11., tho\igh h« 
mif'ht inuinUiri an action ugaiii.^t A. in ie!*j>oct of the imblioation by A. to H. 
Freatoe v. May (18(i0), 2 F. & F. 1211, is*, it is Mibiuittod, not ait jiulhority to the 
contrary. The dofeiidunt there wii»te a liljel publishod in tho .}fcdiral 
Vtrnth'r imputing that tho pluintilT, a dentist, was a quaok. Tho defomlant 
pleaded not guilty; (2) that tho plaintiff was not a 8urge«>n -dentist; (;i) tlnil 
tho liliel was true. There hud lioen u former action for tho samo libed against 
one Y., as the pmpriotor and publisher, in which action the def<Mieo wiu* that tho 
Iil»el was supplied to Y. as a report, and the jury had given a verdict for plaintiff, 
but only for 40 j». damages. In / wcoe v. A/ay, Kui.k, C J., left the cuhi^ 

to the jury, telling them that there was no privilege ; that the publication was 
neither excused nor justithxb and that tho defendant huoiI in that action woe 
resisuisiblo for any injiirv which the plaintiff had huHtainw), and they found a 
reidicl for tho plaintilf. damages A-lod. It is to l»o observed that in FfrMa)r v. 
May, tupra, there was a separate publication by the author to Y. l’'iirther. 
tlielo was, it would mun from the leport, no plea of CHtopix'l. In Hntmvuck 
[Unkt) V. P*p}ytT (IS4S), 2 Far. k Kir. there was a )»lca of o>.t»»pi)el set out 
in the note to tho report us well as a plea of not guilty, the defcndunl alleging 
IB a bar to the further muiutenanco of the action that th« phiintiCf had 
recovered one farthing damages ngniiiMt one I’, for the same goevanecH. To 
that plea the plaintiff now assigned {st*o the in>lc to the ro|K>rt) that ho issued 
nis writ and declared th»*rcK)ii for oth»*r and different grievamxss than thowi in 
the plea menliomMl. To the now assignment tho defendant idoadod not guilty. 
KitLE, J., held that this did not admit the innuendoes in the declaration, and 
that by pleading not gudtv to the m*w assignment tho defendant hud mised 
procisoly tho same issue as if the lilsd now assigned had l>oeu set out m the 
declaration. Evidence having beiui given to show a publication of the liiKd 
different from that on which the ]d uutiff had in the uctirm iigauit F., 

the jury retumwl a verdict for the plaintiff. As to theie Isdng no CMiitnbuUon 
between joint tortfeasors, see title Tout. „ 

(/;) See pp. 662, 663, ; and see title CoMrAXlK.S > ol. V p. 2l#d. 

M See title (ViUPORaTIOXS, Yol IV., p. 3lil, citing nurf/iaraamU v. 

Loiulan and l*iovinrtal Happly Ataociatt^*» ;18b0), 6 App. Ciis. per *X)»rd 
ULArKDi nx. at p. a:0. As actions against a comi>any or its directors for hbol, 
see title Fompaxies, Vol. V.. p. 311. As to cmntiany'i liability lor liW by its 
As to criminal liability, so© dtvL, p. .'111. Ant/i 
) p. G60, post, 

irtv Act. 1882 (4.# A 46 Viet. c. 75], ». 

> liusBAXb AjfD Wife, Vol. XVI., jip, 
w AND Pkocedubb. Vol. IX.. p. 2H ; llOSB^'l) 
A husband cannot prosecub* his wife for libel 
m), 16 Q. B. D. 772. 

see Married Women's Property Act, 1632 (46 4 


1 (2), an 
107, 436. 


and 


40* 


Agent, see ibid., pp. ^109, 3 It*, 
causing to be published," sec 
(d) Married Women’s iV»p( 
me note (/), p. 613. anU; titU 
le) See titles FuiMIXAL I.a^ 
A3tD Wll^ Vol. XVL, p. 433. 
(R, T. rA>ndt‘n [Lord Mayor) (II 
(/ ) As to these lestnctions 
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dander; and he is still liable as at common law for torts 
by his wife since their marriage (g). 


committed 


Part 11. — The Statement. 

Sect. 1. — What Statements are Defamato)*y. 

8rB-SECT. 1.— 77ie Statement must Reflect on the Plaintiff PerwnaUy, 

Statement 1173. A statement is not actionable either as a libel or slander 
roust be ma<ic unless it is made and published of and concerning the plaintiff. It 
is not, however, necessary that the defendant should have intended 
cerniVihe in fact to make or pubii.sh the statement of and concerning the 

plAintiir. pliiinliff, or even that the defendant should have been aware of the 

existence of the plaintiff, if people to whom it was published would 
reuKonably understand it to refer to the plaintiff (/f). 

Btateroeut U74. It is essential to the preceding definitions (?) that the state- 
rcfl*ct*roortiv published of and concerning the plaintiff 

on^o^KiTor ' should bc calculated to convey an imputation on the plaintiff him- 
Iirnperiyof self. A statement is not defamatory of a person which merely 
lilaiiuifT. disparages his property (./). But a statement which disparages the 
property of another sometimes reflects upon its owner (/»). 
wijcii 1178. A judge is not justified in leaving the question of libel or 

i!iwui!r'nmi slander, to the jury merely because some 

•ilouUi'not, person or another might possibly understand the statement as 
be left to making an imputation on the plaintiff (/). It is unreasonable that, 

the jury. ^^bero thoro are a number of good interpretations, the only bad one 


10 Viet, c. 7.5), m. l.*J, 14, 15 ; title llrsnANl) AXii Wife, Vol. XVI., pp. 407 et 
teq, 

(</) See tillc IIvsu.VNn AXI> Wn-E, Vol. XVI., p. 430. In an action against 
a husband and 'wife jointly for a libel published by his wife during coverture 
then* cannot Iw bO]>itrate judgment*, and the husband and wife cannot plead 
inconsistent defences {lhaumont v. Kaye^ [1904] 1 K. 13. 2U2, 0. A.). In that 
case the statcinent of clitim was framed 8c*li*ly on the common law right of 
action against huslmnd and wife jointly, and caiefuUy abstained from introducing 
anything in the nature of a claim against the wife under the Married Women's 
Propel ty Act, ISSiJ (15 & 16 Vict. c. 76). The husl»aud pleaded parmeut into 
court in sutisfiu tion. The wifo denied liability. The court held that the judge 
was right in striking out that part of the wife's defence which was inconsistent 
with an sdmi(i»>ion of liability. 

(A) Hulfon (/i'.) tt* Co. V. Jon€$, [1910] A. C. 20; see also Capital aud Countia 
Bank ?. Unity (IS82), 7 App, Cas. 741, per Lord Blackbuev, at p. 772, p. 609, 
aafe, and note (i), p. 642, joif. 

(«) See p. 004). onfe. 

(ij Linotype Co., ltd. v. Britith Emjdrt Tppr t»U\ng Maehine Co., Ltd. (1899). 
SI L. T. 331. H. L. ; Oriffihe ▼. Bum (1911), 27 T. L. B., 346, C. A. ; and M 
pp. 628 d mq,, ficd, and the cases there cited. 

(k) Linotype (h., Ltd. ?, BritUk Empire Typesetting MaeUnt Co., Ltd., eupra, 
where it was held that an imputation on a traders goods may support an 
action of libel or slander without proof of special damage, if the words reflect 
upon the tiader iu the way of his trade and are not m^y defamatory of 
the goods themselves ; and see pp. 627 << etg., pod. 

(f) Smli T. Pine Art osuf (fcacro/ Inewraneo Gk, [1897] A. 0. 68,78, 76; 
and Oimnfief Bank r, Htedy, supra. 
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Bhonid be seized apon (m). The defnmer, it has been said, is be who, 
of many inferences, chooses a defacnatory one(n). The true test 
according to the authorities is, whether, in the circumstances in 
which the statement was published, reasonable men, to whom 
the publication was made, would understand it in a defamatory 
sense (o). Sometimes that test may be satisfied from the mere 
words of the statement (p). 

Sub -Sec r. 2 . — The SUttement muti be lUeparagimj. 

U76. A statement is defamatory within the foregoing defiiniions, 
as being calculated to expose a person to hatred, contempt, or 
ridicule (<^), if it tends to lower him (r) in the opinion of men whoso 
standard of opinion the court can properly recognise (j»), or to induce 
them to entertain an ill opinion of him (/). 


(m) Capital nnd Cmuiies Datil v. Umftj (ISSO), 6 0. P. I). 611, A., }‘*r 

Duett, li.J., at p. 641; apj)ro\«Hl ifi v. t'nte Art and Impar t 

Cv.y [1807] A. C, 68, per Ii<ird IlALsnuiiY, at p. 78. An to fuiictit)ii.s of 
judge mid jury, foo j)p. 652, 710 ft ;xW. 

(w) Cajdtal and ^Unintita Jkinh v. Ihhttf {1S82), 7 App. t’uH. 741. /xt 
Dramwkll, at p. 7l»2. 

(o) This statcinont ia faikcn from tho judgment of l.ord Skliuiusk, UC., in 
Capital and Coardue Hank r. Uadif, supra, at n. 746. (’ompaio I/nlbn {K.) 
<f Co. ▼. Jonetf [1910] A. C. 20 (where it was field that it was no d»’feiieo to 
fihow that the defendant did not intend to defame th«» phiintilT, if reiiMotiiihU^ 
people to whom it was published would think the i iiiguage to l>r» defamiitory of 
the plaintiff). 

(p) ('apiktl and Courdiee Jtank v. ffudf/^ suf ro, whon* Lud Skmiohnk, 

was aoaliiig with tho cmestion of liVd or no Itbol ; Inil thore is no ditferonee in 
this respect hotweon IiIh?! and slander. 

(q) See p. 606, arde. 

(r) “That which may tend to lower tho pluintiiT in llie < td otheiw 

we cannot withhold from a jury” (Crat/ ▼. /Vay(186i), 17 Ji (v. a.) WW, 
j)er Erle, C.J., at p. 605). Compare //wire v. *S'*/irrAW,* (1H4K), 12 Q. IJ, 621. 
f)er Kulb, J., at p. 6.84. 

(«) Mawr V. Hvjait (1S09), 4 I. R. C. 1j. 64, On tho priiiciplo that no rourt will (oh 
lyjid Manbfiem), C.J..aaid in Holman v. Johnmo, (1775^. 1 < o\» n. 811, ut p. .’H8\ 
lend its aid to a plaintiff who founds his cauoe of netioti ii|H)n uti or illegul 

act, it was held in flnnt v. Itdl (1822), 1 Bing. 1, that » plain! iff who pursues 
an illegal vocation has no reinody by action for a lils l regarding liis c.onduct in 
such vocation ; «?e also MurrU %. Lawfdak (IS(Hd, 2 lios. & J*. 281. But, when* 
the dofciiduiit imputed that the plaintiff had fraudulently withdrawn his horse 
from a race, it was held that, even il the fuf;t of engaging in u horsf* were 
illegal fund it was hehl not to be illegal), tho jdaiiitiff was not thereby 
iepriveu of all protection to his character in other matters coniioctod with the 
transiiction {(Jrevdlt v. Chafm^in (1S44), 6 Q. B. 781) ; see also JVfsnrri v. 
C/emenf (1826), 3 Bing. 482 (to the eff^t that if a man is guilty of an illogiil 
transaction, fraud ultra that transaction may not on that {u:connt Ims imputetl 
to him wiUi imfiunity). The principle for which v. JUqrjtt, tmpra^ in cited 
is, of course, entirely'distiuct from the principle underlying the other enses ciusl 
in this note. The former shows that a plaintin cannot complain of un imputation 
which merely tends to lower him in the opinion of law-bieakers; the latter, 
that the court will not assist or protect a law-breaker in respect of a trans- 
action which is a breach of the law. 

(0 Scandalous matter is not essential It is enough if tho defendant induces 
an ill opinioD to be had of the plaintiff or makes him contemptible or 
ridicolouB: so an a<^on was adjoa^ to lie by the husband ‘*for riding 
gkimmin gton/* beoBUse it Blade him ndioalous {flropp t. Tilnty (1693), 3 Salk. 
225. Mr fioLT, C J., where the oourt held that it was aetionabie to print of the 
plaintiffy a lor Parliament, that be bed aaid, '* There is a war with 
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It i» generally useless, and often misleading, to quote authorities 
to show that particular words have been held in particular cases to 
bo defamatory (^0 > for the meaning of particular words may vary 
with the context and the circumstances in which they are published 
Even when the meaning of the words has been ascertained, the 
defamatory tendency must be tested by the opinion of reasonable 
men, which varies from time to lime with the changes of public 
opinion. 

U77. A statement which reflects upon the character of another 
may he defamatory although it does not expose him to hatred. 
It is enough that it tends to hold a person up to contempt or 
ridicule (r). In general, any charge of immoral conduct is defama* 
tory, altliough in matters not punishable by law(d). 

U78. It is beyond question defamatory to charge another with 
fraudulent, dishonest, or dishonourable conduct or motives. More 
than a hundred years ago it was held that it was defamatory to call 
a man a villain (/*], a Bwindl6r(/), a rogue or a rascal {g). Such 
words obviously throw contumely (/i) on the person traduced. 

So at common law it has always been defamatory to impute 
unchaslity to a w’oman or girl(i), and such an imputation is now 
actionable per sc (4*). 


of wliivli I cuu no end, unlossji tho young gentlenmn on tho other 
of tlio water” (innuendo, tho Pririec of Wntofi) “ be restored ”). 

(n) 8(*o IJuotpjif Co.^ LULy, Urituh Tyjm-Bettiny Co.^ Ltd. (1899), 81 

L. T. ntn , II. li. 

[h) Soo (f'ltrm v. ClmnU (1846), 15 M. & 'VV. 435, per Fauke, B., at p. 437. 

(c) (^ropp V. Tilnty (IG93), 3 Salk. 225, jter Holt, O.J. 

(d) Tuam i^ArchitwtOjt) v. JhlteHhn (1828), 6 Bing. 17, 7 >er Best, C.J., at 
n. 21 (where it was held to bo a liliel to publish of a IVotesUint iircbbisliop that 
lie atteinptiMl t<» iMiiivort Homan fatbolic priests by offers of money and prefer- 
ment). In Fray y. Fray (1861), 17 B. (x. s.) 603, wheio the plaintilf 
declared upon a letter written by tbo defendant, in which it was alleged that the 
pliiiiitiiT hud for years without cause systematically done everything to annoy 
the defondant, aiid had unnecessarily dragged him into the Court of Chancery, 
it was held on demurrer that, ossumina the allegations in the declaration to be 
true, tho court ought not to withdraw tno ca*^ from the jury, and judgment was 
given for the pUiutiff. 

(e) lull V. .Sfoiif (1798\ I Ih.^. \\ .331. 

{/) FAii»on V. (1787). I Term Hep. 748; but it is not a defamatory 

statement actionable fxr w to say that the plaintiff is a swindler, there b^g 
no allegation tliat the word 19 spoken of tho plaintiff in relation to his trade, office, 
businees. profc.ssioii, or calling v. flunt (1878). 2 L. IL Ir. 10). 

Of) Villere v, Minufey (1769), 2 Wils, 403. per GoULP, J., at p. 404. 

{h) IkU V. supra fwhere the court expressed ilself clearly of (minion 
that any words written and pubUshed throwing contumely on the plaintiff wore 
aciionablo without proof of special damage, and liO Blanc for the defen^nt 
declined to argue to the contra^). 

(f) kcinerti V. iloherU (1804), 5 B. & S. 384. ^iKiken words imputing un- 
ohMtity to a woman were not actionable at common law without special damage, 
though* if written they were actionable without proof of special damage 

per BlaCKOVHX, J., at p. :190). Since the Slander of Women Act, 1891 (54 
4b 55 Viet. c. 51), was passed a large number of cases on what amounted to 
special damage have oecomo valuelees, but the following instanoes may be 
noticed : 117%?. KleUm (1849), 8 0. B. 142 ; AlUop t. AlUap (1860), 5 H. iN. 


(5) Fot note (It) eee next page. 
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Having regard lo the present standard of public opinion, 
it ma^r doubted urhether in an action of libel for a state- 
ment imputing sexual incontinence to a man(0» or iutemper- i 

534 (where it was hold that the illness of the wife wus too remote) ; and lynrh ^ 
V. Kniyht ^ H. L. Cas. 577, f>er Ijord CxurnEi.L, nt p. 5a3. IjOss of r<»n- 

iortium viciniTum is not special datnnp:c (iloherta v. (1^04), 5 H S. 380, 

fff CocKBUiiN, C.J., at p. 389) : and loss of inemborsbip of a siM't of IVitestunt 
' dissenters to which no inatoriul udvantaj^es attach is not spcc iul duriia^o {ibidX 
The loss of marriage issjsicial damage ( AiW« v. ffon/incr (I. >93). 4 Co. llcp. 10 b), 
because marriage has always lioon consifleml a valoublo couMdemtion {Rohfrta 
T. Rviterta, aii^tra^ jtrr llLACKDTUtN, J., at p. 387); sop also S/WyAf v. duanay 
(1891), 60 li. J. (q. b.) 231, C. a., ;»fr IiOi*K.s, L.J,, at p. 232. rcforred lo in 
note (//). p. 006, As to whether 1 os.h of (‘onjugal societv is* MMM'iitl daimigp, sop 
title llUHBA.N'D AND WiFE, Vol. XVL, p. 319, note (f). I’ho low of coua(frti*tm 
of the wife was always cattsiden«d a teinjiontl damage in an action by tbo hus* 
band for criminal conversatjon {Uttlurta v, Jlotfrta^ siipm, per CuoMiTON, J., at 
p. 388), Siibspouently in /tana v. bWomon (1871), li. It. 7 ti. B. 112, a doclani- 
tiun by husbaiiu and wife charged a slunder iin|iuting want of chii-stity to the 
wife, whereby she was “injured in her character and n^puhition, and betuimo 
alieuateit from and deprived of the cohabitation of her husband, and lost and 
WHS deprived of the companionship, and ceawed to receive the hospitality of 
divers friends, and especially of her husband ** and others named, who had “by 
reason of the premises withdrawn from the cotnpanioiiship and ceasoil to be 
hospitable or friendly to her,” and it wits held on doinumir that the loss of the 
hospitality of friends was the reasonahlo and natural cons»‘qiienro of the slander 
and a loss to the wife herself of bonefita which her husband was not bound to 
bpst<»w ufKin her; and therefore that such loss of hospitility wasspecml damage 
wh’ch would support an action by husband and wifo. In that case the court 
relied on Mo»>rf v. Mmqher 0897), ’ 1 Taunt 39, Kx.Ch,, as di^'iding that the loss 
of the ho.sjiitality of friends was a torajioral bins and sullkioiit l4i sintiiin an 
action of slunder, whereas in Roberta v, Ruhrrta, attyra, the 1o.h8 was not a teinismil 
loss As to special damage, see also pp. 730 H aetj., Ah to ullegations 

of loss of customers by the husband in his business by reufion of wonls sjsikea 
of his wife, see liatemnn ▼. LyaU (1800), 7 C. B. (N. s.) 638; and Ihdiny ▼. 
Smith (1870), 1 Ex. D. 91. 

{Is) /.f., since the Slander of Women Act, 1891 (54 & 55 Vict. o. 51), by 
which words spoken and publisliKl wbieh imputo uncliiiHtity or adultery 
to any woman or girl do not reauiro spiH’ial damage b» render thoiri action- 
able, provitled that in any action for words f»pi»kon and made actionahle b>; that 
.Act a plaintiff shall not recover inoie costs than danmges, unlchs the judge 
certities that there was reasonable ground for bringing Uio uction. 

It Is lik'llous for a newspaper to htato in the notices of biiths that a woman 
had given birth to a child at a date wliich was in fact within two months of her 
manWe {Morriam v. RiVhU .t (1902,. 4 V, (Ut. of S^ss.) (M.i) ; c»>mi»ar« 

II W V. “ Kilinhirgh Eremnq Sewar /.fd., [1910]S. 0. 895 (wliore the court held 
that the words in an advertisement for a wet nurso woie not libeiloiiH in ihcm- 
solves, and would not bear the innuendo assigiuMi). It was said by lit»ryl 
kiNCAiRNEY in A, B, V. Blatkivooft »SW« (1902). 5 F. {(’1. «d 25, that it 
is not actionable per w to soy of a woman that she wiintwl dcluyu j . 

(0 See Jmea v. Hulton (£) A Cb.. [lfH)«] 2 K. B. 444, 457. C. A. ; affimed 
riuioi A. C. 20. Though it is actionablo pr to sjiciik of a i/un «« thw 
suffering from a venereal disease (///oodicerA v. (/my {I8H). ] Man. A 0. 334), 
it is not so where the words refer to a pa«t diseaso [(Mrafafse 
(1788). 2 Term Bep. 473). In Carafake v. MapUtL^im, ««pra, it was ^aul tlial 


SiCT. 1. 

What 

Statements 

are 

Defamatoir, 


GiSf (lhxe'» Coat (1582). Cro. Kliz. 2), atea m fitwtr a . .m. mm... 

and CriUol v. Ilimer hsiS), Hob. 219, were there exjilmnwl as cases where 
special damage was alleged ; see also 3’ay/or v. Hall 117 13), 2 Stra. 1 189. Hioce 
STaandeTa Women Act, 1891 (54 I 55 Viet c. 51). it is actionable per ^ 
MV that a woman hat in time past suffered from a venereal disease, if inccm- 
tmence ie imputed thereby, and to that extent Caralake v. MttpUdoram, naprm 



Libel and Slanoek. 


Bect. 1. 
Whftt 
Statemente 
m 

DBlkmatory. 


Boce(m)to a man or woman, a judge would withdraw the ease 
from the jury. Nearly a hundred years ago it was held to be 


(where the slander was of a woman) is no long^er law. In Lumhy v. Allday 
OH31), 1 Cr. & J. 301, 30a, whore a verdict hud boon recovered by a clerk 
of a gas company on a declaration alleging that the defendant, wishing it to be 
believed that tho plaintiff was unfit to hold his situation, and to cause him to 
be deprived of it, had said of him, **Tou are unfit to hold your situation," and 
then imputed incontinence as the reason of his unfitness, the court arrested 
judgment, Baylev, B., Ia 3 'ing down the doctrine to be deduced from the earlier 
cafs^B in the following tenns (which were approved in Ayre v. Cravin (IK34), 2 
Ad. & Kl. 2 ; and in Alerjwder v. Jenkint, [18921 1 Q. B. 797, G. A., oy Lord 
llEitsciTELL, at p. 800) : ** Everv authority wnich I have been able to find eithoi 
shows tlio want of some general requisite, as honesty, capacity, fidelity etc., ox 
connects the imputation with the pluintifTs office, trade, or business." In Ayrt 
V. Ciavin, iuj^a, where a declaration for slander alleged that the defendant used 
words imputing adultery to the plaintiff, a physician, and the words wore laid 
bo have been spoken him in his profession," but no special damage was 
laid, iudgmeiit was arrested after verdict for the plaintiff, because such woids 
merely siKikcn of a physician are not actionable without special damage ; and 
if they were so spokon as to convey an imputation on his conduct in his pro- 
foAsion, the declaration should have shown how tho speaker connected the 
imputation with tho nrofcSAioiial conduct. In Dixm v. Smith (18fi0), 6 
U. & N. 4*i0, where trio declaration stated that the plaintiff was a sur^on 
and accoucheur, and that the defendant spoke certain words imputing that 
^0 plaintiff’s female servant had hud a child by him, the court treated the 
imputation as one which was not actionable without special damage, and held 
that though the jurv might consider how much damage, in tho nature of con- 
■equoiitial special daniii^, the plaintiff had probably sustained tlirough the 
special damage laid, they wore not entitled to give such general damages aa 
might bo siippofk'd to have arisen from refiotitioDs of the slander. In ItrayTier, 
Cvoper (1839), 5 M. & VV. 249, it was held that words spoken of a staymukori 
imputing to him that his trade was maintained by the ]>rostitution, after the 
shop was shut, of a female einployr^ by him, were not actionablo per se, 
although laid to be spoken of him in his trade, unless they could be con.strued 
as imputing that ho kopt a bawdy house : Lord Adinoeh, C.B., in refusing the 
plaintiff a rule for a now trial, said that the words did not roluto to tlie plaintiff 
in his business, and that tho court could not consider them as used in any 
other sense tlian as a gmiotal imputation on his moral conduct. If incontinence 
is imputed by word of mouth to a clergyman, aud the clergyman is beueficed.oi 
in the actual receipt of professional toinpoial emolument as a preacher, lecturer, 
or the like at tho time of the sjieakiiig of the words, an action will lie without 
proof of special damage, as the charge, if true, would be a cause of deprivation 
of the b^mefice in tho first cose, and also of degradation from oiders, and con- 
sequently of the loss of tlie cmolumeits in the other cases [Oalluvif v. AtarahaU 
(18^3), 9 Each. 294, per PuLLOCK, C.B., at p. 299). This was decided in Sibthorp'a 
(Dr.) Coat (1835), \V. Jo. 3Gi>; ifwi v, lUibinaon (KHS) Aloyn, 63; in effect 
overruling /Nirrof v. Carpenter (1596), Cm, Elis. 502. In l*ayue v. Benwmorria^ 
(1668), 1 Lev. 248, cited in the note to (iaVwty v. Marahall^ su/irn, at p. 3ul, where 
the doidaration alleged that the pbiintiff was chaplain to a peer, and that the 
defendant falsely alleged tliat he had had a bastard, whereby he lost the 
obaplaiiicy, the action was held niaintainahlo on the express giound that the 
ebaplaincv was a temporal prefenueiit But no action will lie without proof 
of tpecial damage for a verbal imputation of incontinence on a clergyman. 
onlesB he is benofioed or holds some clerical office or cmplorment of temporal 
profit {QuVwey v. Marahntl, aujpm, at p. 309; compare Aiexunder j, Jeukini^ 
fu/ifo, per Lord UsnscUEt.u L.C. (during argument), at p. 798). 

(vn) in Alexander v. denkins, auf/ra, the words oompbiined of were ** A.** 
(the plaintiff) ** is never sober and is not a fit man for the council." and 
although it waa held that an action of riander wotibl not lie in the abaenoe 
of proof of anecial damage, yet beyond all question tl^ woida were defa- 
matory, and bad the words mwn written an action of libel would have lam ; 
•Mtheiemarka of Laid HpacBliA, at p. 798, of Lmnir. L.J., at p. 808, 
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libellous to charge a plabtiff with hypoortsr, malice, uncharitable' Bm. i. 
ness, and falsehood (n), and more recently an imputation of What 
ingratitude was held to be defamatory (o). Statements 

1179. It is not, however, defamatory to impute to another conduct Defamatorf. 
in matters not affecting his trade, business, calling, or ollice, 
which is not sufficiently serious to be calculated to bring him into moJ5uSfecta 
hatred, contempt, or ridicule (p). The tost, and the only tost, is The tost ta 
whether the imputation tends to hold the person accused up to whether 
hatred, contempt, or ridicule (q). iSJo 

■■■“■ '*■ OXJHNW 

and of IvAY, Ti.J.* at p. 805, see also romarka of Lord TrEiisciiKix. at p. 800, 

quoted in note (/),p. 02 In v. [IS'rJj 1 (i. \l 707. 0. A., to 

the words imputed that the plaintiU' was un habitual ilriinkjinl. As to what is a 

Bullicicnt imputation of intemperance to be left t<» the jury in nn actitui of IIIksI, cjmtcmpt, oi 

Bce JliicMe ife Co. v. Sexton (IStH), «M L. T. 210. II. L.). It inav bo (thou«:h there 

doe.s not seem to be any reported case wliich decidos the question) that tho judj^o 

should not, in nn action of libel or in un tti'ti<ni of slander whore llitM o m evidence 

of 8p«‘cial damaj'G, withdraw the ca-^c from the jury, oven thouj^h only a single 

act of drunkenness is imputed and the stiitctnciit does not touch the pluiutiil 

in the way of Ilia trade, business, culling, or ottico. 

(n) Thi/rleif v. Kerry {Lord) (UsTJ), 4 Taunt. S55, »'J«77 (whore it WM held 
that the iniputations were defamatory and, being writtoiu woro iirtioniible 
without proof of spot-iul damage). As to intolerance, Beo Tmn/ v. Jl/7vVnna 
(1 n 09\4 I. It C. L. 374 (where the ]»laintiff dei lured u]Mm a letter winch 
alleged that he, being a coach proprietor by trudo and a PfVKbvU*riun by 
reli'don, hud from mere motives of intolerance refused the nso of his ho.iiHo for 
thoTfiinoral of a deceased servant in a Uoinaii Catholic burying-grouud, and it 
wuB hold on demurrer that the court could not withdraw the case tivm the 


^"(o) V/oare v, Saverloch (1848), 12 (I B. 624 (where the defendant stufed that 
the plaintiff was u frozen snake,” and it was hold that no innuendo wui 
necessary). Ixird Denman, C.J., at p. 028. durir.g the urguinent in that case, 
said that the words ** dog in the manger would not rfKjuiit) an innuendo. 
JImre v. Silverlock, aupra, was followed in ("ox v. Arf (1K6P), L. It. 4 hxen, 
2S4 I ff riooTT, 15.. at p. 291, who said that an impuiation of mgrutitude i« 
calculated to bring the person charged with it into oonlompt and disreputo. In 
Cox V. /v(», aujra, It was held to bo no defence that the facts on which the (diarj:© 
of ingratitude was founded were setout in the statement and did imt support the 
charge. As to all imimtations of moral defects, the lest U) j>o app >od ii whethw 
they tend to biiiiethe plaintiff into hatred, contempt, orndi.iili.. ltwa*ai.i.uinrf 
in Forbrii v. Kmg (1K331, 1 Itowl. t>T2, that it would U. lilioll.iUH to impute 
deirrutlatiim and auhserviency to another ; hut it wa» hold that a e/>unt eharijiMg 
that the defendant wrote of the plaintiff that he wa* a “ man 1- nday u had for 
want of an aveiment to show that ihcrehy dojeradauon and guhm-ryiency won 
imputed. To write to the membere of a chantahle inBUtution calliuK «n Ihim 
to reieot “ the unworthy daima " of the plaintiff, and alleffiug that abe 
«luanderod the money she obtained from the benevolent in 
.hiisivo of the aocretarr, ia libelloue, from the tendency that it baa to lower the 

Quakem. haring cjailled the 

pi^utrS’fur fi^uertinV befiaand conc-^ en.oml « • 

books “ For not piactiaing the duty of self-denial . entry held not to M 

CtoLfr. Ohiwi, (1829). i B. * 0. '“Tt 
liliel, actionable Without pioof of special damage, to 

effecithat the plaintiff had been guilty of gross misconduct in msulUnjp two ^ 

females and some gentlemen in the most barofacK^ manner, 

[t^^nW n^sary to inquire pubUcati m in question held up U» 

S^”^?sSurs^’<Smpt.or,^icuto. 

Suii^ fcom • consideration of the l<^w»ng anthOT^ 

^^j^ :-Orvr ». THwtf {im). 8 Bali. 2»i VMm r. Jfonilv 
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fisoT. 1. ]180. Thufl, a statement that a person is insane is defamatory, 

What as tending to bring him into contempt (r) ; and to impute serious 
Btatements mental affliction is primd facie and without explanation defama- 
are tory (s). But it is not defamatorr to impute mental affliction or 
Pefamatory, incapacity which does not tend to bring the person to whom it is 
Imputations imputed into hatred, contempt, or ridicule (t). 

incapacity. 1181. Statements which impute that a person is unfit for general 
Imputations society are defamatory, if they are calculated to bring him into 
of unfitncw hatred, contempt, or ridicule. Thus it is defamatory to state that 
Articular ^ person suffers from the itch. It is not defamatory, however, to 
society. state of another something which tends to exclude him from general 
society, but does not tend to expose him to hatred, contempt, or 
ridicule (a). The same principle applies to statements which impute 

2 Wilfl. 403 ; Bell v. Stone (1798), 1 Bob. & P. 331 ; Thorley v. Kerry {Lord) (1 812\ 
4 Taunt. 355; and the following additional authorities:— A'tny v. Lake (1G67) 
Hard. 470 ; 1 Hawk. P. G., ch. 73, b. 1 (as to criminal libel), and Robertson v. 
M' JJougall (1828), 4 Bing. 670. In Clement v. Chivis (1829), 9 £. & G. 172, King 
V. Lake^ sujyra^ was cited us showing that it is an actionable libel to publish of the 
plaintiff that he had presented a ^tition to the House of Gommons “ stullod 
with illojjjil assertions, ineptitudes, imperfections; clog^d with gross ignorances, 
absurdities and solecisms, (There was in this case luso a charge of disloyalty 
and violent conduct). The case appears to have been a cross action arising out 
of a dispute, as in Lalte v. King (1668), 1 Wms. Saund. 131, in which it was held 
that the action could not be maintained because the communication was 
privilo;;od. In Rohnlson v. MUhngallf s^prOt the words held to be libellous were : 
“ His object is to extract money from the pockets of the unwary purchaser, or, 
what is more likely, by tliis threat of publication to extort money from 
mo.*’ Compare also it Gregor v. ThwaiUs (182-4), 3 B. & G. 24, per Baylky, J., 
at p, 33, whore an imputation in writing or print of defrauding emigrants was 
heftl to bo iictJonublo as tending to bring the plaintiff into hatred, although it 
did not any crime committed wiihin the jurisdiction. In Woodwrd v. 

Bowsing (1828), 2 Man. & By. (K. B.) 74 (libol), it was held that an imputation of 
opp»o>sivo eomiuet was defamatory as tending to bring the party charged witt 
it inte public liutred and disgrace. A writing, in which a p^y is spoken of in 
language usually upnlun! to the keo])er of a gaming-house, is liWllous, whethez 
the words are caputilo of being applied by an innuendo to specitio charges ol 
unfair practices or not {D g^>g v. Ttrmlinson (1833), 1 Nev. & M. (K. B.) 485). 
It is defamatory to call a person **an afTiaavit man” {Anon, (1742), 
2 Atk. 469 (libol)}; or “a truck- mast er ” {Homer v. Tauntoti M860), 5 11. & N. 
661 (libei), and that, too, although there is no innuendo if the jury think 
that it was uwhI in a dofainiit4>ry sense. It may be defamatory to publish 
a story calculated to bold another up to ridicule though that other has told the 
Muno story himstdf ((.’ooA* v. H'ord (1830). 6 Bing. 409 (libel) ). “ There is a great 
diffeieuce iKitweeu a man’s telling a ludicrous story of himself to a circle oi hu 
own ocqnaintaiice, and a publication of it to all the world through the medium 
^ a newspaper” {Ctxk v. ir«r»f, fti/zra, per TiNDAL, C.J., at p. 415). 

(r) *' To assort falsely of his Majesty or of any other person that he labours 
under the aiBiction of mental derangement is a crimimU act. . * . . In iny 
opinion the publication is a libel calculated to vilify and scandalise his Majesty, 
and to bring him into contempt among his subjects ” {R. v. Hartley (1823), 2 
1). k C. 257, ;>rr ABBOTT, C.J., at p. 258, a criminal infonnation for hbel). 

(<) Morgan v. Lingen (1863), 8 L. T. 800, per Martin, B. 
m Unless the imputation is made of another in relation to his trade, business, 
ealling, pnifession, or office, so as to amount to a delamatery statement action- 
able p^H, See the remarks of Martin, B., on the count for slandtT in his 
summing up in Morgan v. Lingen, eupra, (in that ease the plointifl waa n 
govemem). 

(a) T. Monsky (1769), 2 Wilt. 403 (where the defendant in doggerel 

gm m wrote that the nlointilf woe an itching old toad and smelt ol hnaatm). 
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that a man ia not fit for a particular society. Such statements are 
defamatory if, and only it they tend to bold him up to hatred, con- 
tempt, or ridicule as before explained (6). 


On principle, it is also defamatory to state that another has ever suiTcred from a 
disease wnidti is of such a character that the imputation is culcuhitcHi to bring 
him into present hatred, contempt, or ridicule. It cannot be doubUnl that tho 
imputation of former venere^ disease is defamatory'. But tlie iini)iiUition of a 
present infectious or contagious disease is not defamatorv, if the imputation 
not calculated to bring the person to whom it is imputed into hatred, contempt, 
or ridicule, although the imputation tends to exclude liim t'roin sociotr. It 
does not lower the reputation of anyono to impute llmt he is suffering 
from scarlet fever or iiiiluenza; it is otherwise to say that he has and 
(probably) to say that he has had a verminous disease* It is, how* 
ever, sometimes said that every statement which iinputos that a })crson 
is unfit for general society is for that reason defamatory ; and further, 
that every statement that a person suffering from a couUtgious or infectious 
diseaso is a defamatory statement actionable ner se. tho Uicfum of Black- 
burn, J., iu UTiticin v. JIa/l (1868), L. E. 3 Q. B. »‘196. at p. that to iisnert 
of any man that he has an infectious disease would bo actionable {tumUr, 
actionable j^er se), because no one would associate with a person so affected. 
Sco alsf) Bac. Abr., tit. Slander (B.), 2: **Man being foimed for society . . . 
it is highly reasonable that any words which import tho charge of 
having a contagious distemper, should bo in thoinHofvos actionable. It 
makes no difference whether the distemper be owing to tho viritutiim of God, 
etc. . . . ; for in every one of tho cases the boing avoided, from whence the 
damage aiises, is tho consequence. ’* But tho only iu^taucoH cited by BuO/on are 
leprosy {Taylt/r v. Perkins (1607), Oro. Jac. 144; S. 0. euh nom. Taylor v. Perr 
p607), I lloll, Abr. 44, where it is said: “Si homo dit nl anter, Thou art a 
leprous knave and a leaper, Action sur le caso gist, car il no doit vener 
en le soeietie des homos si ceu suit issint, coment que cru) soil iiii natural 
infirinitie ’* ) and venereal disease (Milner v. Ptnm (1617), 1 lloll. Abr. 
43; Whitfield v, Powell (1699), 12 Mod. Hep. 2-18). »So, too, in ('arnlake v. 
Mapledoiam 0788), 2 Torin Hep. 473, BuuEJf, J., at p. 475, said that it 
was actioimblo se to say that another is suffering from b'prosy or 
venereal disouse because “ the having a contugiuu.s disurder rendors the 
person an improper member of sc'ciety.’* Further, llicif> is somo confusion 
m the judgments in Villere v. Moneley (1769), 2 Wils. 403, AVilmot, (\J., 
saving: “1 seo no difference between thi»“ (i.f., a iiUd by imputing the 
itch) “and the cases of leprosy and plaguo; and it si admitted that an 
action lies in those cases. The writ de lenro<io amovendo is ^ot taken away, 
etc. ’* ; but the court seems to have doci««*d that tho words were d«’fairiut4iry 
because the itch is a disease the imputation of which t4«xid.s to bring a {H rson 
into contempt or ridicule. The more ret!cnt dcficiitniiis of defamatory matter 
(seo p. 606, ante) do not go }>eyond the statement in tho text. Th« modern 
testis, “Do tho words tend to hold tho plaintiff up to hatred, contempt, nr 
ridicule ? ** If their tendency is to exclude the plaintiff fiom society, lhe> will 
usually bo defamatory, but only when they tend to expose tho plainliff to 
hatred, conteiiipt, or ridicule. Whatever be the origin of the rule, it is dour 
that it is actionable jter ee to say that a perstui is suffering from venereal diw-as© 
{Ulootiu'orih V. Gray (1844), 7 Man. & O. 33-1) ; iiml probably it is still uctiqnablo 
per ee to say that another has leprosy or tho pluguo. It is clear that it is not 
actionable j>er ee to impute that a man has in tho past suffered from vencml 
disease (see note (/), p. 621), ante, and it is not dofamotory to say of another 
that he has tho falling sickness (Taylor v. /Vrr, eupra). The following cases, 
where it was held Uiat an action on the case lay, are not akin to tho foregoing 
The case cited in Com. Dig., tit. Action upon tho Case for Defamation (D. 28), 
from Kitchin, Courts Leet etc. (French ed., 1623), 173 b (English ed., 16W, 
p. 346) ( “ he buned pe<jple who died of the plaguo in his houw ; whereby 
guests refusc<l hb house*') ; Lerete Caee {1592). Cro. Eliz. 289 (to impute to en 
innkeeper that his house is infocted with the small-pox : for it is a discredit to 
the plaintiff and guests would not resort thither). 

(i) Mifieon V. Jermyn (1614), 1 Frioi, 11, eppears at first sight to emifiMt 
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Biot, 1. U82. A statement that a person, although he is not a trader (e), 

What is in pecuniary difficulties, or that he cannot pay his debts (d), ought 

Statements not to be withdrawn from the jury. It is not, however, defamatory 


De&matoiy. 

Imputatioa as 
to person 
(Ihongh not 
a trader} 
being in 
pecniiiary 
difficulties. 


with the view stated in the text, lliere a notice had been posted, purporting 
to be a reflation of a particular society, in these terms The &v. J. . . 
R . . and Mr. J. . . B. . . inhabitants of this town, not being persons that 
tho proprietors and annual subscribers think it proper to associate with, 
aro excluded this room.’* Held not to be a libel. ** It seems merely that these 
defendants did not think the plaintiffs wero proper persons to be associated with 
by them . . . There might be reasons not at all affecting the moral character 
01 the plaintiffs ... It does not appear that the words laid in this declaration 
are sufficient to show the world at large, that even the inference necessary to 
support this action can be collected from them, that is, that they were improper 
persons for general association** {llohtmon v. Jermyn (1814), 1 Price, per Thom- 
son, C.P., at pp. 17, 18). Compare Ooldatein v. I'osa (1827), 6 13. d; 0. 154; 
affinnoil (1828), 4 liiiig. 489, Ex. Ch., and considered by Lord BLACKDrRN in 
Cuidtal and (Jouniita ilauk v. IJeniy (1882), 7 App. Cas. 741, atpp. 780, 781, 
where ho says : Tho case is an authority for tho proposition that, unless tho 
pluiiitiiT has so far satisfied the onus which lies on him to show it to bo a liliel 
that the court cun with sufficient certainty say that the writing has a libellous 
tendency, Ihov should not say so.’* What Lord Blackburn meant by libellous 
tondf'iicv sulliciontly appears by his comment on IJmmt v. (1840), 12 

Ad. d: Bl. 719, in Cuyttal and Conniua Bank y, Henty, supra at pp. 779, 7S0* 
" The written document would be lilicllous according to the ordinary dciinition 
which had been ro|)oat( d by Parkk, B., in Parmiter v. Cowpiffwd (1840), 0 M. & W. 
105, atp. 108, if * calculated to injure tho reputation of another bv exposing 
him to hatred, contempt <ir ridicule.* It does not seem to me possible to con- 
tend that tho document which tlie defendant road was not capable of lieingread 
os moauing that the plaintiff, Mr. H., had ro(^uired one of his flock to crawl 
on his knees etc, by way of penance . . . The lury must by their verdict have 
foiiml that it bad this meaning, and that in their opinioir tho statement was 
calculated to injure his reputation by exposing him to hatred, contempt or 
ridicule . . . Tiio court t<»ok a different view and acted on their own view and 
aiTosted the judgment. Tho plaintiff might have brought error, and plausibly 
enough have asked tho court of error to say that they agreed with tlie jury 
and not with the Court of Queeifs Bench, but ho acquiesced in the judgment.*' 
In U. v. Conper (1846), 8 ^ B. 533, it was held that tho defendant was guilty 
of liUd, who hod caused a news|)apcr to publish a story of tho prosecutor, a 
dorgymaii, imputing that the myrmidons of the prosecutor had poisoned foxes 
in the country nunU'd over by the squire's hounds and had hung up their bodies 
by the neck, and thut tho squire's teiiuuts had hung up effigies of the prosecutor 
and his brother with foxes* toils appondotl, and some comments were added, 
without the express authorit)* of tho dofemlaut, exhibiting the prosecutor in a 
ludicnniH light. It was held on demurrer, whore the declaration oUogod that 
the plaintitT was employed as a gamckco])cr on the terms thut he would not 
kill foxi'S, that it was a defamatory statement actionable per m to sav of such a 
giimekeo|H)r tlmt be killed ioxes{fvulyer v. A"fttvom5(1867), L. B. 2 Exch. 327). 
This case is distinguishable from /f. y. Yates (1872). 12 Cox, G. C. 233, where 
an indictment which charged the prisoner with priuting the following liboi : 
**B. 0.. of C. (meaning the said B. 0.), game and rabbit destroyer, and 
hia wife (meaning Charlotte, the wife of the said B. 0.), the seller of the same 
in country and town," was held bad by Quain, J., on tho grounds that the 
handbill set out therein was not prtnui fade libellous, and there was no 
averment or innuendo showing that it charged an indictable offence or related 
to the calling or occu| ntior* of the prosecutor, who was a gamekeeper. 

(c) As to fwBt pecutiiafv difficulhos, see the dictum of Kelly, C.B., in Cox t. 
£ss (1869), L. R. 4 Exch. ^4. at p. 288. In Leycro/t ?. Ihmkir (1633), Cro. Oax. 
317, an oral imputation that the plaintiff came a broken merchant from 
Hambu^ was held actionable on the ground that ** Qui semsf inafus, umper 
pmumitwr e$$e tnalM in emUm ymers.** 

An imputation of insolvenoy is clearly deffimatory (Aiafsn ▼. Johm (1842), 
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U> make a statement of another which merely imputes that he has 
debts (e), or even that he quitted a neighbourhood leaving debts 
unpaid (/) ; but it is clearly defamatory to state that he bolted or 
left the neighbourhood suddenly, leaving his debts unpaid (/). 

usa A statement which, being published of another in the way 
of his lawful trade 0;), business, profession, calling, or oflieo, convoys 
a reflection on him calculated to disparage or injure him thoroin, is a 
defamatory statement (/t), even though it be not calculated to hold 


(f) Jl. V. Ooffhlan (1865). 4 F. & F. 316, per r.RAMWEU., B.. ftt p. A ilisputo 
having arisen between the defendants and the pbiintills ns to a mjijiII of 
accounts between them, the defendants sent to the plaintiits a iMistciinl na 
follows : “Settlement li you do not remit bj* return, tho matter will Ijo 
handed to our Dublin solicitors.” Hold, that a vertlict was rightly doowled for 
the defendants (Af*Cann v. ICdinhurgh ihpnieand Saihloth Co. 28 L. U. 

Ir. 24, C. A.). If tho words are not libellous in their piimary smsH tho 
pliiintifl must prove circumstmeos to show they would nuturally Iks held hy 
reasonable people to convey the alleged secondary liliellous iiuputution ; »>thcr- 
wise there is no case to go to the jury {l^'rost v. Loudon Joint Stotk Hank, Ltd, 
(1906), 22 T. L. E. 760, C. A.). As to alleging and proving the iuuuondo, wie 
pp. 615 et ieq., post The following words are not actiormhlo ptr »e : “ You 
nave a bannan in your employment named 0., who has rom<»ved from juh 
landlord’s house leaving £2 owing for a month’s rent, and I cannot get the 
money from him ** {Speake v. Hughes, [1904J 1 K. B. 138, C. A.); and thospocud 
damage there uUegod, namely, dismissal from tlie oinphiyinent, was held to la^ 
too remote. As to imputations <»f insolvency, see tiUo J frown v. Smith (1853), 
13 C. B. 596 (trader — words actionable per se)\ v. Ofndtmn 

6 B. & 0. 180; (1825), 2 C. & P. 146; S. 0. snh nom. W/itUaker v, IfnuHvf^ 
(1^26), 7 Dow. & lly. {K. ii.) 649 (to say of an innkeei>er “he is a bankrunt 
etc. was held actionable, though ho was not in the then state of the law 
amenable to the bankruptcy laws); llaV v. Smith (1813), 1 A B. 28 < (phuc 
where trader was said to have been bankrupt held immalorial); rtggxnss, 
Cogawen (1815), 3 M. d 8. 369 (plaintiff of two trades; slander proved of one 

BulEcioM)^. ^ TfryantimGl 16 M. A W. 168, as to the distimtion 

between a libel as stated in the dee la rat ion imputing, by the word isdling, 
a fraudulent evasion by the plaintiff of his creditors, he bjong unable to pay 
them, and the word “quitting” used in the plea of justitication, w-hich was 
hold bod on general demurrer, as “ quitting” would be an innocent dfiwrlure, 
and consistent with proof that tho plaintiff went out of tho town for tho day, 
but then returned and paid his debts. 

(17) As to the law relating to trade generally, see title Trapk and Tiiape 
Unions. As to slider of goods, see ibid. As to slander of title generuUy, 
see title Toat. 

(A) See Lord Blackbubn’s definition in Cafntal and {{7!^ 

(1882), 7 App. Caa. 741. at p. 771, referred to in note ft), p. 60<, ob<<-. It liw 
bwn kid that the Uw has alway. been very tender ^ the r..pnWi..n of t «d 
men. and that words apoken of them in the war of theirtrado will 'f 
which would not be netionablo in the case of peraona not apwia . ,, ,, 

(Harman t. Dtlwy (1731), St'S. 898. cited with approral bv I,ord HaM- 
BCBT, L.C.. in LiJy^ Co., Ltd. v. Vrituh Emyrn 

(1899), 81 L. T. 331, H. L.). But aee Lvant v. //ortao (IMt), 3 «. It. 0.4, aiiO 
note (i) V. 628 pott. The tnde muat be a lawful tra<l«. A jeraon a bo jair iiea 
an ille^f rocaliC baa no remedy action fOT a (w 
hia conduct therein (Hunt v. Bell 08221. 1 BfnS- ^ 

respect of the apoken words “ He iaalamedimk.'* It waaWdihM^^^^ 
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him up to hatred, contempt, or ridicule. This definition is not 
satisfied (1) unless there is a reflection on the plaintiff himself (t), 
and (2) unless the statement is published of the plaintiff in the 
way of his trade, business, profession, calling, or office {k). 

1184. If the first condition is not satisfied, that is, if there is no 
reflection on the plaintiff himself, his personal reputation is 
unaffected, and, therefore, no action of libel or slander properly bo 
called will lie (/). But a statement which in form is only a criticism 

As Ui liljol on owner of race-horse, see Greville v. Chapman p844), 5 Q. B. 731 ; 
ace also Manninff v. Clement (1831), 7 Bing. 362 ; and note («}, p. 619, ante, 

(i) Linotype Co., Ltd. v. Brituh Empire Type-eetting Machine Gtf., Ltd. 
(1899), Hl ’lj. T. 331, IL L., where it was pomted out that in Harman v. 
PeUmy (1731], 2 Sira. H98, there was in the opinion of the coui't a reflection 
on the plaintiff, whereas in Kvane v. Horlow (18-14), 5 Q. B. 6*24, there 
was not. In Jenuer v. A* Beckett (1871), L. 11. 7 Q. B. 11, the defendant 
published of the plsiintilfa, bag manufacturers, a statement in a nows- 
l>apor as to a bag, which the plaintilfs inanufactuied and advertised us 
th(» “Bag of Bags,” that the defendant thought the titlo ‘‘very silly, very 
slangy, and very vulgar ; and which has been forced upon the notice of 
the public ad nauaeam.** Mellor and llAXKEi<r, JJ., hold on demurrer thsit it 
was a question for the jury whether the words did not convoy an imputation 
on the plaintiffs’ conduct iti tlieir business. Lnau, J., who dissented, was of 
opinion that the words could not lie deemed lil)ollous, cither upon the plaintiffs 
or upon thoir mode of conducting their business. All three judges rccogni.sed 
that It was esHontial to a libel that there should bean imputation on the plaintiff 
or his conduct. 

(k) For othorwisfj he is not entitled to the Sjiecial protection which the law 
rescrvHH for traders etc., to protect them in their trade etc. 

(l) “ That an action will lie for written or oral falsehoods, not actionable per ae 
nor oven dofainatory, where they are maliciously published, where they are 
calculated in the ordinary course «>f things to produce” (see the judgment of 
Isuil Wknslkydalk as to this in Lynch v. Knight (1861), 9 II. L. Cas. 677, at 
p. 600)“ and they do produce, actual damage, is established law. Such an 
action is not one of MM or of slander, but an action on the ease for damage 
wilfully and intentionally done without just occasion or excuse, analogous to 
an action for slander of title. To supfiort it. actual damage must be shown, for 
it is an action wliich only lies in roR{)ei t of such dutiiuge us has actually occurred ” 
[Hatilife v. Evans, [1892] 2 Q. B. 624, C. A., jkt Bowen, L.J., at p. 527, in 
delivering the judgment of the Oourt of Appeal). See also the judgment of Ijord 
I'lSiiKH, M.U., in South Ilcttcn Coal Co. ▼. Kurth-Eastern News Aeaocialion. [1894] 

I Q. B. 133, C. A., at p. 139, quoted in note (m), p. 629. ; Alcott v. MUlaEe 

Karri and Jarrah Foreeta, Lid. (UKW), 91 1j. T. 722, C. A. (where it was held 
that it could not he said that a writtoii statement by the defendants, who were 
importei*s of wood for paving, that the plaintiffs’ American red gum paving 
bbn'ks liecaine rotton after being laid down a short time, is not capable of being 
defamatory of the plaintiffs' goods). In H'Ai7c v. Mellin, [1895] A. C. 154, 
Isjrd Hkksciibu., L.C,, at n. 161, criticising ll'w/rra Counties Manure To. v. 
/mu^s Chemical il/an«r« Co, (l874), L. lb 9 K.\ch. 218, and approving Evane v. 
Barlow (1844b 6 Q. B. 624. expressed grave doubt whether any action could 
Ik> maiutainoa for an alleged disporugement of a competitor’s p'>ods merely on 
the allegation that the goods sold by the )uirty alleged to have disfmraged 
his cowptitor’s goods are superior to his competitor's; and see flubbuck & 
Sons v, Jri/Atnsoft, Heyivood and Clark, [1899] 1 U. B. 86. 0. A., to the like effect. 
The latter case was explained by the Court of Appeal in v. MUUsEe 
Karri and Jarrah Forests, Lid., su}ra, as deciding only that a mere puffing of a 
trader's own goods is prtmd facie lawful and that the all^^gation that the 
statement was malicious and that special damage resulted oould not convert a 
•tatement jprimd farie lawful into one |«rtmd fade unlawful. (As to this see 
Allen V. Flood, [1898] A. C. 1). But that a trader may bring an setion under 
cartain conditma against a rival trader lor disparagement of his goods was 
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of goods may, neTOrtheless, involve a reflection on the seller or 
maker, and thus be the foundation of an action of libel or slander 
properly so called, as if, for instance, it is stated that decomposed 
fish are habitually sold at the shop of a particular fishmonger, or 
that the bread of a particular baker is always unwholesome (w). 
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recognised by Lord Watson in Mliitc v. MeUin, [ISOo] A. C. 154, at p. 167. in tlio 
following passage which was quoted in Alcoll v. MWarU Karri and Jarrah FareMa, 
Ltd, (1904), 91 L. T. 722, C. A., and Lyne v, NtcftolU (1906), 28 T. li. U. 86; 
•* In order to constitute disparagement, which is, in the souse of law, injurious, it 
must he shown that the defendaut’s represontations were made of and concerning 
ing the plaintiffs goods, that they wore in dispamgoment of his goods and untrue, 
and that they bavo occasioned special damage to the plaintiff.” In Orijfitha ?. 
Bmn (1911), 27 T. L. It. 346, C. A., there was no special damage pro vnti (wio 
note (n), p. 630, jmt). In Lynt v. KicholU, mjtra, whore tho notion fniltnl for 
want of proof of actual damage, it was ^id that an untrue stateniont by tho 
defendant, the owner of a news])apor circulating in tho saino district as fho 
plaintiffs newspaper, that the circulation of tho dofcnduiit*s newspaper ** is 
20 to 1 of any other weekly newspaper** was not a mere puff of the 
defendant's newspaper, but an untnie disparagement of the plaintiff's rival 
newspaper ; see also Young v. Macrae (1862), 3 15. & 8. 2(14 ; Afa/a< hy v. »So/>fr 
(1836\ 3 Bing. (n. o) 371, 386 (slander of title). In Biding v. Smith (1876), 
1 Ex. I>, 91, a trader charged that the defendant falsely and maliciously spoke 
and published of the wife of the plaintiff, who assisted him in his l>usiitoss, 
and in relation thereto, words imputing that she had cotnmitfod adultery on 
tho business premises, whereby the plaintiff was injured in his business and 
certain specified persons and others who hud formerly dealt with liiiii ccaw^d 
to do BO. It was held that the action was maintainable, and that tho special 
damage might be proved by general evidence of falling off of the plaintiffs 
business ; and see the criticism of this case in liaU Hffe v. Avans, [1892j 2 Q. 15. 
524, 534, C. A. 

(»i) Linatmie Co., Ltd, v. British Empire 7///>r.sr///«y Machine Co,, Ltd, 
(1899), 81 L. T. 331, H. L., per Lord IlALsiiruT, L.(b, at p. 333. It is a 
question for the jury whether tne words reflect on the trader or morelydisparage 
his goodi(ibid.). For a case where tho Court of Appeal set aside a verdict and 
judgment for the plaintiff see Orijfitha v. Bcjin, supra, refiTred to not© (n), 
p. 630, post. For a statement of tho law on the siilijoct, soo tho judg- 
ment of Lord Esiieb, M.R., in South Iletton ('nul Co. v. KtHh-Carinm 
News Association, [1894] 1 Q. B. 133, C. A., at p. 130: “ If what is staled 
relates to the goods in wnich he deals, the jury would have to <•/ nsidor whetbor 
the statement is such as to imp<irt a statfunent as to lii.s crualuct in hiisinesH. 
Suppose the plaintiff was a merchant who dealt in wine, and it was Htahxl that 
wine which he had for sale of a particular viiit^o was not good wine; that 
might be so stated os only to import that tho wine of the particular year wm 
not good in whoses^jever hands it was, but not to imply anv n*floction on his 
conduct of his business. In that case the statement would fwi wilh reganl to 
bis goods only, and there would bo no libel, olthough such a stuteiiifnt, if if 
were false and were made maliciously with intent to injure him and it did 
injure him, might be made tho subject of an action on the caw». On the 
otner hand, if the statement were so made as to import that his judgment in 
the selection of wine was bad, it might imfsirt a r«di<*ction on Iuk c'ondu<4 of 
his business and show that he was an inefficient man of bunine-.s. If m>, >t 
would a liM . . .** On tho above principle an actum of IiIh> 1 was held Ut 
lie without jiroof <»f malice or spcciul damag*? for an untrue statement in a 
newspaper that a ship of which the plaintiff was owner and master, and which 
ho had advertised for a voyage, was not seaworthy, and that Jews had bought 
her as a ship to take out convicts [Ingram v. Lamaon (IH40), ® <^0 

212). In Atdsiralian Newspaper Co. v. Bennett, [1891] A. C* 2H4, I. 0., an- 
action for libel, it waa held that the word ** Ananias, •? ^ 

^aintiiTs newspaper, did not necessarily impute wilful and delibereto faisenooa 
to him ; whether it was used extrava^ntly or for the pur]>oee of o^vmng 
on impotalion on tho plaintiff was a qusNition for the jury. In latfim ?• 
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Snrr. 1. Sometimes, however, an action on the case, for false and malicious 

What statements causing actual damage to the plaintiff, may lie, even 

Statements thongh no action of libel or slander properly so called would lie, 
we there being no reflection on the plaintiff himself (n). 

Defamatory. Qjj the other hand, if the second condition is not satisfied, 

Actlnnson that is, if the statement is not published of the plaintiff in the way 
the coae. of his trade, business, profession, calling, or office, though it reflects 
Effect where on him personally, he is not entitled to special consideration, and 
cannot use the statement as the foundation of an action of libel or 
nX't on slander, unless it is (salculatod to hold him up as a man (o) to 
(iiiiintiff In hatred, contempt, or ridicule. 

the way of 

hu trwie t!tc. 1186. A Btiitfiment reflects on another in the way of his trade, 
When docs a business, profession, calling, or office if, bat only if, it imputes to 
of some general requisite therefor, as honesty, capacity, 
in the way of fidelity, or tlio like, or connects the imputation with the plaintifiTs 
his trade etc. f trade, business, profession, calling, or office (p). 


SUuut (179e), I Ksp. 4137, it is rcjtorled that it was admitted by Erskine, for 
tlie not to bo nctionablo lor ono iiowspapor to dc.scribo another 

nowMpafier uh tho most vul^^ar, ip^noratit, and BCiirrilous journal, but con- 
tomhvl by him that it wu.9 actionublo to po on toBtuto: **lt is lowest now in 
eircululion, and wo submit the fact to tho consideration of advertisers,” to 
wln<‘h tho report says Lord Kkxvox assented. 

(ff) Soo the notes (/t) ~(m), pp, 627--02lb ffnfr, note [/), p. 611, ante, and 
notes ( /) and (/;), p. ois, ante See also Uriffithi v. Iknn (IIM 1), 27 T. L. It. 346, 
U. A. (diHpara^omont of system worked under a patent ; no si>ecial daraairo), 
whore tho Oourt of Appeal albtwcd the appeal of tho defendant from a verdict 
and ju(l;:ineiit at u trial before ii jud^o and .a Kj)enid jury. Cozkns-IIauuy, 
M.U. [kind., ut p. 3o0), said : ** Ilavo tho phuntills in this case satisiiedtho onus, 
which admittodly lies on them, of showing that the words used convey to tho 
miml of any reasonable man u personal imputation upon them, either upon 
their character or upon tho mode in which their business is carried ou ? . . . 
There is a violent, and, as tho jury found, an unjuxtitiublo, attack upon the 
* O.U.’ system— an attack which has not been proved to have caused any special 
damasro.' it seems to me extravagant to argue that an attack upon the system 
must 1h? regarded as an imputation u]H>n the owner of the patents who supplies 
the parts and luMsnsos the use of the system." As to the expression ** trade 
libel/' SCO kh%(L 

{o) StM) tho passage from the judgment of Pahke, B., in Bayddl ?. Janm 
(183s), 4 M. &, W. 446, cited in nolo (t), p, 634, fu st. 

(p) Lwnhy V. AlUay (1831), I Cr.*& J. 301, per Bayltsy, B.. at p. 30a, 
approvwl in .4i/rc v. (Vairn (1831), 2 Ad. S: Kl. 2 ; J/i//er v. Aiatd (1874), L. B. 
9 0. r. 118, 123; A/ej^imfer v. Mine, [1S92] 1 Q. B. 797, C. A., Lord 
Hbkhciikix, at p. 800. See also note (f), p. 621, ante, and Botteri/l v. 

(1879), 41 L. T. 688 (whore it was held to be a libel on an architect 
actually oniplovo<l to do certain work to write that he has no ex{>erienco in 
tho work in which he is «o employed). In Sadyrove v. I/oU, [1901] 2 K. B. 
1, 0. A., the plaintiff, a quantity sunoyor, brought an action of libel against a 
building owner for the following statement on a postcard sent to tho builder : 
** There ore great errors in the quantities posted to you this morning.” Judg- 
ment was given for the defendant on the question of privilege, but A. L. Smith, 
M.B. (ibid,, at p. 4), said that he could not say that the writing was not capable 
of a oefamatoiy meaning, or that the judge could have wiUkdrawn the case 
from the jury. 

^ Although as a general rule it is useless to quote authorities to show that par- 
lieular words have been held to be or not to be defamatory (Lina^pe Co.^ Ltd, 
w, BriM Typt-wKiag Machine Ca, Lid, (1899}, 81 L. T. 331, H. L., 

M Lord HiiWfMT, L,0., at p. 33S>-^d see tne ismarks ed Lotd 
Loimnur, L.0Lf in OeffmOion r. Xsr t aur, [1911] A. 0. 909, at 
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p. 215, as to oases which do not estiihlish a principle but merely record the 
application of a principle to a mrticiilar set of facts— tho fi)llowinjy may 
be consulted, in addition to those cited in notes (/O— (o), pp. 627—630, 
in illustration of the principles referred to in the text 
(i.) Trades The proprietor of a publication, by a mistake in the arrangement 
of the London Oazdte notices, inserted the names of the plaintiffs* firm under 
the head, “ First meetings under the Bankruptej* Act ’* iiiMtoad of Pi'*a<»luti(m8 
of Partnership.** Hold, a lil)el (Shepheard y. Ulniaker (1873), L. B. 10 C. 1\ 302). 
“ Messrs. H. & Sons hereby give notice that they will nut receive in payment 
cheques drawn on any of the branches of the G. and C. Hunk ” ; innuomlo, that 
the circular imputed insolvency. Held by the House of Tiords (Loid 
J^knzance dissenting) that in their naiiiml meaning tho words woro »Jot 
libellous, and that tho inference suggested by the intniendo was not one which 
reasonable persons would draw {Capital and VvuntitH Jtanh- v. Jlodn (1882), 
7 App. Cas. 741). ^ Compare Capel v. Jones (1847), 4 0. H. 230. Whore tlin defen- 
dants published in their trade iiewspapor under tho heading*' Tho OuzctU*,** 
under tho sub*heading ** County Court Judginent«,’* a list of county court judg- 
ments in which was included a judgment against the plaintiff, and the innuendo 
was that there was an unsatisfied judgment against the plaintiff in a county 
court, and that tho ]daintiff was a person unable and unwilling to pay his dedtts. 
whereas tho plaintiff had in fact satisfied tho judgment, but had not obtained 
a coitificate of satisfaction before the date of tho publication of tho statement 
oomplaiiiod of and at tho date of the publication the judgment was on the 
register, tlio judge held that tho words wore capable of the allogod dofamalory 
meaning, and left it to tho jury to say whether they woro libellous ; tho jury 
found for the plaintiff. Held, that the direction and verdict were right 
nvniiama y. Smith (1888), 22 Q. B. D. 134, distinguishing t'lemimj v. N*n(on 
(1848), 1 II. L. Cas. 363, on tho ground that the el^ct of tlio jtidgment of Lord 
CorrKNllAM is to place the publication of a mere extract from a roconl of 
judgments kept pursuant to a statute on the sumo footing as a report of a 
judicial iiHjuiry, and that in that case the statement published by tho defen- 
dant was tmo, and following M'Nnlly v. (fldham (18(13), 16 L C. L. R. 298; 
distinguishing also Coagraucy, Trade Anxiliarif Co. (1874), 8 I. R. C, L. 349, on 
the ground that tho statement was followed by a noto to tho effect that the 
judgment was satisfied]. Seo also, as to publication of registers of judgments 
and the limits of privilege in the case of trade protection societies, the cases 
cited in note (n), ]>. 689, jmst. It is actionable fftr ee to say that a l>ank has 
stopped payment {IJromage v. Vroaatr (1825), 4 B. & <’. 247) ; and it is of course 
libellous to publish such a stat^'iiient in writing (Forahr v. (|826), .3 

Bing. 452). As to a libel by callitig a trader a man of straw and imputing that 
hois insolvent, see Latoii v. Johns (1842), 1 J>uwl. (N. s.) 602. It is action- 
able per 8€ to impute even past insolvency to a trader (J^egcro/t v. /fuuktr 

K , Cro. Car. 317). For a case of libel by imputing that the plaiiitiffs 
»en guilty of personal misconduct and fraud by conniving at the use of 
folse weights, see Prior v. JVifaon (1856), 1 C. B, (N. B.) 95. Am to a lilnifllous 
imputation on a bimksoller that ho is in tho habit of publishing immoral 
ana foolish books see Tahari v. Tipper (1868), 1 Camp. 360. 

(ii.) Business or calling Where the plaintiff had been employed by the 
defendant as his traveller, and the defendant circulated the following notice 
among his customers : “ U. B. is no longer in our employ. Please give him no 
order or pay him any money on our account.** Hold, after the jury hod found that 
the notices were libellous and had been circulated maliciously, tlmt the words 
were not capable of bearing a defamatory meaning, and that the defendant wne 
entitled to judgment {limvick y. .SmifA (1907). 24 T. L. B. 
pare A’cuVf v. F\m Art and General Inanrance Cb., [1897] A. C. 68; Mulligan f. 
Cidt 1876), L. B, 10 Q. B. 549. As to a libel on the secretary 
company as such by imputing to bim eaeoeiheo ecribondi, sw BoberUon v. 
Wylde '(1838), 7 L. J. (a P.) 196. where Tikdil, C.J;, aaid; “ A more 
dangerous fault could not bo imputed to a secretary than that of writing 
mu^.** , 

(iiL) Frofeoriona Art teacher : The plaintiff had tonnwly been * JJ 
a ^ence and Art Institute. The following notioe, aigned by the doiMidante 
M offieere of the institute, wae published in e local newspaper .... 
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lustituie. The public are informed that Mr. M.’b ” (the pl^tiffs) ** connection 
with the institute has ceased, and that he is not authorised to receive sub- 
scriptions on its behalf.” Innuendo, that the plaintiff folsoly pretended to be 
authorised to receive subscriptions on behalf of the institute. Held, that the 
judge was right in directing a non-suit, since the notice was not capable of 
a dcbiinabiry meaning {Mullitjan v. Cole (1875), L. B. 10 Q. B. 649 ; compare 
Nevill V. Fme AH ana General Insurance Co., [1897] A. C. 68; Beewick v. 
Bmith (1907), 24 T. L. B. 169, C. A.). Clergymen As to when an imputation 
of incontinence on a clergyman is actionable per $e, see note (/), p. 621, antr. 
As to fair comment on the conduct of a clergvman respecting the way in which 
he uses the church and the vestry room, see Kelly y. Tinling(i866), L. R 1 Q. 13. 
699. It is lil»ellous to write of a Protestant archbishop that he attempts to con- 
vert Boinan Catholic priests by offers of money and preferment il'uam {Arch- 
hithop) V. Ruheson ( 1 828), 5 Bing. 17,21). As to whether it is libellous to charge 
a R>man Catholic priest with imposing a degrading penance, see the criticism 
by Lord Blackdckn in CapUal and Counties Bank v. Henf7/(1882), 7 App. Gas. 
741, at pp. 778—781, otlJeamey. Stoivell (1840), 12 Ad. & El. 719, and see 
note(M, p. 625, ante. Medical men: — See note (/), pp. 621, 622, ante, and 
note (k), (ii.), pp. 6:30, 637, poet : — A medical man has no cause of action 
for an injunction or damages because of the unauthorised use of his name by 
the owner of a drug in advertising the drug, unless the publication is de- 
famatory or injures him in his propertv, business, or profession {Dockrell v. 
Vougall (1899). 80 L. T. 550. 0. A.). It is libellous to write of the plaintiff, 
a physician, that another physician, refusing to act with the plaintifT, had 
discharged his duty to his medical brcthi'en v. Byan (1832), 9 Bing. 

333). It is not lil)ollous to write of a physician that ho has met nomoDopathists 
in consultation, though it is alleged that in the opinion of the profession to 
do so is itnpronor, and a breach of etiquette and disgraceful (Clay v. Roberta 
(1863), 9 Jur. (N. s.) 580). As to the e-tpressions ** physician extraordinary to 
several ladies of distinction ” and ** quack,” see Ijong v. ChM (1832), 5 C. A P. 
65. As to leaving it to the jury to affix the moaning of the wotd ** quack,” see 
[kJehyl V. Lahouebtre (1907), [1908] 2 K. B. 325, n., H. L. As to the medical 
pnifeision generally, see title Medicine and Piiajuiaot. Solicitors In an 
action for libel for writing of the plaintiff, an attorney, who was about to com- 
mence an action for a cheut, a letter to the client blaming him for allowing 
the plaintiff to siio, and concluding, •* If you will be mi'^led by an attorney, 
who only considers his own interest, you will have to repent it ; you may think 
that when once you have ordered your attorney to wnte, he will not do more 
without your further orders ; but if you once set him about it he will go to 
any length without orders,” it was held that it was properly left to the jury 
whether the letter appliKl to the plaintiff individually or to the profession at large 
{(/otlstm v. //ome (1819), 3 M<K»ro (c. !».), 223). In Rteire v. Templar (^1838), 2 Jur. 
137, it was held not to bo libellous to write of an attorney that ne dia not deliver 
his bill of C(»sU for fifteen years, and having made his crient*8 will, delivered the 
bill after his client's death to his personal representatives. There was no 
innuendo, but Parke, B., in his judgment, expressed great doubt whether 
the view of the rest of the court was correct. It is Ubdloua to write ironi- 
ally of an attorney, '*an honest lawyer” (meaning a dishonest lawyer), "a 
person of the name of C. B., an attorney, was severely reprimanded ... for 
whut is called fdinrp pmotico in his profession” {Roydell v. Jones (1838), 
4 M. & AV. 446 ; and see further, as to this case, note (f), p. 634, posf). The words 
** llow lawyer 13. treats his clients,” heading a report of a case, are libellous 
{Risbep V. iMtimer (1861), 4 L. T. 775}. It was held libellous to impute that a 
proctor had been suspended (Clarkson v. Lawson (1829), 6 Bing. 266). Such a 
statement is actionable per se. As to the effect of not taking out a 
oortificate, see Jones v. Siertns (1822), 11 Price, 235, cited in note («}, 
p. 634, post Stockbrokers and dealers See Capri v. Jones (1847), 4 C. B. 259, 
refenm to in note (p), (1), p. (131, ante. As to the expression ** wrong *un8,” 
wan Arnold and BnHer v. Bottumley, [1908] 2 K. B. 151, C. A. 

(iv.) OiBoes It is libellous to write or a magistrate that, as chairman of a 
inanoe committee, he audited aocounts amounting to over £12.000 under the 
hoadof furnishing lodgings etc. for the judges, which were really to find aooommo* 
dalien for magistrates (Adafet v« Meredew (1829), 3 Y. A* J. 219, £x. 
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1186b An action will lie without proof of special damage at the 
suit of a person of and concerning whom a statement in any form 
has been made and published without lawful justii'ication or excuse, Qefamtotr 
if itbe astatement within the precedingdefinition (7) of a “defamatory — 

statement actionable per se.” Defamiuory 

Defamatory statements, not being defamatory statements action- * w'™nabic 
able per *r, may support an action of liW, if written orexpressid 
in some permanent ft)rm, although special damage be neither alleged 
nor proved, or an action of slander, if spoken, provided that siwcial 
damage be alleged and proved. sutemcuu.^ 

On the other hand, “ defamatory statements actionable jier te " 
may support not only an action of libel, but also an action 
of slander, even though special damage he neither alleged nor 
proved. 

1187. “ Defamatory statements actionable per se " have already (7) cu«i«c»tioB 
been divided into five classes, of which the first and second have been ''f s'swmonu 
defined as statements which, 

(1) being published of a person in the way of bis trade, ImsinoHs, 
profession, calling, or office of profit carried on or hehl by liiin, way of hilt 
at the time of the publication, are calculated to convey an impu- 

tation on him disparaging or injurious to him thorein ; and ? 

(2) being published of a person in the way of bis offico, being 

an office of honour held by him at the time of the publication, waynfiiin 
impute to him dishonesty in the discharge thereof, or such mis- 
conduct as would justify his dismissal (q\ 

1188. It will be seen that there is very little distinction between niKtinciiun in 
the above two classes of defamatory statements actionable prr ge ’icfinitiom. 
and those statements (r), which, " if published of and concerning a 


A newspaper published articles from whirli uit onlii»ur\ reiidfT, them us 

newspaper articles are usually read, niij^ht rcuRoiuUily c/>nclnd« Uiat they infant 
to impute that the plaintiff took udvaiitngf of hix position of ii town councillor 
to get the footpaths of his own property repaired at tho expefjM* of the 
borough, but the footpaths of others ut their own expense, otkI that lie wiih 
unfai&fol and corrupt in the diecharge of liis oIBce. Ib*M, that tho tjnestion 
not the meaning to do derived from a critical reading, Imt wdnit. hieaiiing tin 
words convoy to an ordinary reader, reading them a« new.spajKT artit’len uro 
usually read (//unfsr v. Ferfjuinm A f'o, (IShiG), 8 F. O’t. of jiT-l). A« Ut n 
returning officer, see Jfimi v. <Sfar Xeu'^pofer /Jd., f J9D8] 2K. IJ. ‘109, (\ A. 
As to an overseer see v. Sralrs (i8‘l2}, 10 M. & W. 4S^. In J'ornntfr v. 

(hufdand (1840), 6 M. A W. lOo, where an aetion was brought by the plaintjlT, 
a former mayor, for a series of libels imputing jiartial and corrupt condiKt 
and ignorance of his duties as mayor, it was held llnit a puhh<*atioii 
might oe ti libel on a private person which would not Ik* an.i lils-l on a jktwjij m 
a public capacity, but any imputation of unjust or corrupt motives* ih tsjualJy 
liljellous in anv case. , , / . ■ 

(v.) Other illustrations: — See also in addition to the above cases ^mont of 
which were libel actions) the cases (most of which were actions of •lai*dcr) 
which are cited in note (kj, p. 635, posf, to illustrate what staleinents relating 
to trades eta are and ore not actionable ptr se. 

(«) See p. 607, ante* _ ^ 

(r) Inclnded in the definition of ordinary “defamatory statements, bee 
p. 606, ojiia, 



•IdfflQr Sl^NDZIU 

A* Person, ard calculated to convey an imputation on iiim /?• 

^ or mjnrions to him in his trade, basmeJ, pro/esS 
Statewmto office" The distinction is that the definition of thelatft’ate! 

mention of the trade etc. being carried or, 
Mamtoxy. q, .. ^t the time of the publication.” ** ° 


Btatement U89. It is dear that a statement is not actionable per se as 
notactioitaWe reflecting on another in the way of his trade, business, profession, 
j»er «unic88 calling, or office (whether it be an office of credit or of honour)! 
b^d\t ti'me nnlesB he exercises or holds it at the time of the publication (s), and 
of publication, thoro seems to be no reason why the law should make a distinction 
in this respect between statements “ actionable per se ” and ordinary 
defamatory statements, not actionable per se, which reflect on a 
man in the way of his trade etc. In certain libel cases, it is true, 
plaintifTs have recovered judgment for statements reflecting on them 
in the clisciiarge of a former ofiice; but it is believed that on 
examination it will be seen that those were cases where there was a 
reflection on the plaintiff as a man calculated to hold him up to 
hatred, contemi)t, or ridicule ((). 


(i) Svo /iellamt/ y, Tfurch (1847), 16 M. & W. 500 (action of slander by a renter 
of tollx), and ihe cases thoro cited; Tuthill v. Milton (1609), Yelv. 158 
(whore the plaintiff was a linen draper); Moore v. %nne(1610), 2 Roll. Rep. 
81 (whore the plaintiff declared that ho hxd been an attorney for years now 
elapsed and that the d»*fc*ndaiit bad called him a forging knave) ; and Collis v. 

(lti;J2), Cro Car. 282 (whore, in an action for words “Thou art a bank- 
runt/' it was found for the defendant, because the plaintiff, a dealer in cattle, 
diu not say that the words wero spoken at the time when he exorcised 
the ti’adc, but “/vr magnum iempn$ vsti$ fuit,** In Tuthill v. Alilltmt supra, 
it was Huid that it need not be so precisely alleged in actions for defama- 
tion on a inun in the way of his trade or profession that ho was carrying 
it on at the tiuio of publication os in the case of defamation on a man in 
tlio way of his oflfico; “for a man shall not bo intended to alter his trade 
or profession, but by presumption he continues it during his life.’* In Jones 
y. Stevens (1822), 11 I’rico, 235, in an action fur lilxd on the plaintiff iu his 
profession of an attorney, it was held to lie no objection that it appeared that 
at the time of the publication the plaintiff had omitted to take out his certi- 
ficato as required by statute for mure than a year: for he was still an attorney 
at the date of the publication, though ho could not legally conduct cases for 
the time being. As to what is a business within the Bankruptcy Act, 1883 
(46 & 47 Viet, c. 52), 8. 28 (3), see He Ex parte Board oj Trade (1890), 

8 Morr. 1, 0. A. 

(n See the coses cited in note (^), (iv.), p. 632, ante. In BoydeU y. Jones (1838), 
4 M. & W. 446 (see note f p), (iii.), p. 631. ante), the defendant contended that 
the declaration ought to nave gone on to allege that the plaintiff continued 
to practice as an attomor ; but Pahke, B., said : “Suppose he had ceased to 
piactice as on attorney— this is not an action for words, but for a libel. This is 
a libel on him as a man. Suppose he had retired from the profession and taken 
his name off the roll, to write of him that, whilst he was an attorney, he had 
liQon guilty of sharp practu'e. would ho a libel on him *’; but, sembhy only 
because the words wotud be defamatory of him as a man. In Parmiter v. Coup- 
hud (1840), 6 M. A W. 105. Parke, B.. at p. lOS (see note [b) p. 625, a»U), br 
his definition of libel seemed to ti'eat the case as one of a libel on the plaintiff 
AS a man. so far as concerned the question whether the words were defamatory 
or not The definition cited in note (/r), p. 607, ante, as to what is a libel on a 
man in the way of his ttmde, which has been adopted in the text, does not add 
iha words '‘oartkd on by him at the time of the publication/' but the words 
** to eoiTey to thoae to whom it is published an impotatioii on tha 

^aintifli bijunoot to iSbim in thair tnda** mmam to import it 




Pabt II.— Tbk Statement. 


685 


1190. Again, the distinction, qud statements ** actionable per se," bbot. i. 
between offices of profit on the one hand and offices of honour on What 
the other band, is established ; and there seems to be no reason why Statements 
a like distinction should not apply to ordinary defamatory state- 
ments which are not calculated to hold the plaintiflf up to hatred, Pcfamatory. 
conten\pt, or ridicule as a man (a). Distinction ; 


1191 In other respects the principles applicable to ordinary offices of 
defamatory statements" of a man in the way of his trade, 
business, profession, calling, or office, which have been already Offices of 
discussed {b), and to “ defamatory statements actionable jjcr ae** of **^°®“'* 
a man in the way of his trade etc. are the same. Oenerai 

Tims, the trade etc. must be lawful (c). pr^idpier ° 

Again, in order to found an action of libel or slander properly so Tiwiemust 
called, there must be a reflection on the plaintiff himself and not i>c lawful ; 
merely on his goods (d ) ; but, as has been stated in discussing statement 
“ defamatory statements," a statement as to the plaintiirs goods must refat 
may import a reflection on the plain till himself {d), not onhti^’ 

Tlie test of whether a statement is “in the way of his trade etc." frowk 
or not is that which applies to defamatory statements (r), subject Ti-NtaHto 
to the limitation in the case of offices of honour, which is found MntiMnmKB 
in the definition of the second class of defamatory statements 
actionable per se (/). ” 


1192. As to offices of profit, a statement is not actionable per se srntpn»cnfii m 
unless it imputes that by reason of the want of some general fodfficraof 
requisite, such as ability or honesty, the plaintiff is unfit to bold 
the office or unless the iun)utalion is connected with the onice(//). 

As to offices of credit or honour, it is quite clear tiiat the mere statmcnti m 
imputation of want of ability or capacity is not sufficient to make a 
statement actionable per se (A). It is sufficient lo impute miscori- ' 
duct in the discharge of such an office wliich would render him 
liable to be removed from or deprived of it (i), and it is sufficient to 
impute dishonesty or inalversatum in a public office of trust, ulietbcr 
there is a power of removal or depiivation for such misconduct or 
not(k). 


(«) In Ahrander v. JeuUxs, [ISO’J] 1 Q. K 707, A., it w;ik ufrn wl by all the 

members of th<* court that tbo w'onl.s, which imputed hubilu.d iiil' inj ^ ranee Ut 
the plmntilT, would have been nctiouublc* if wiittcn; but, mnhle, because they 
wero defamutory of him as a man. 

{h) i>p, G28 el eer/., awk 

(r) Seo note (/*), p. 627, aute. The office or trade or calJin;:, if lawful, need not 
be one of which the court w'ill take judicial notice; see /W/yrr ?. Ifeu'ccmb 
(1867), L. K. 2 Kxi h, 327, 330. 

(d) See pp. 611, 618, 628, 629, anU, 

(c) See note ( ;/), p. 630. ante. 

(/) See I'p. 607, 633, atde. 

(ff) Seo note (/;, p. 621, and note(p), p. 630, ante. 

(A) Al€xan»ter v. Jeukiue, supra, per I/ird IIersciieli., at p. 801, per Lf9rru.BT, 
L.J.. at p. S04 ; Ouslow v. Horjie (1771). 2 Wm. Db 750; IJaHivey v. MurshoU 
(1853), 9 Kxch. 294. 

(•' Alexander v. Jenkf\ t. suftra, Ixird IIehsciieli.. at p. 802- 
(k) Booih V. AmvM, 118901 1 Q. B. oil, C, A., wh.;ro an alderman of ft 
borough was charged witj umng his office for the pur|wy«« of dishonestly pro- 
curing an advaoti^ for himself, and it was held that an actios of slander taj 
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1193. An action will lie without proof of special damage at the 


without proof of epocial damage, and (prr IaOPES, L.J., at p. 579} that the words 
complained of were also actionable per se us imputing a criminal offence on the 
principle laid down by Lord Mansfield in lkmhrid(jt6 Case (1783), 22 State 
Tr. 1. at p. 150. and Anon. (ITiM), 6 Mod. Bep. 96 (case ISGJ. 

The following cases ai‘e cited as illustrating the principles goTeming the 
first two classes of statements aciiuiiublc per se:-^ 

(i.) Trwlos: — Words are actionable per se which impute to a man fraudulent 
conduct ill the business whoioby he gains his bread (TAomas v. Jackson (1825), 
3 Bing. 104, per Bkst, O.J., at p. 105). Any accusation of dishonesty in the 
trade or business is sufficient [Griffiths v. Lewis (1S45), 7 Q. B. 61 (accusation of 
uso of false weights) ; ISryant v. Lnxion (iS'iO), 11 Moore (c. P.), 344 (accusing 
un atictioneer and appraiser of cheating in his business)). It makes no 
di£rer4}nce that the trade etc. bo base {Terry v. ILmjier (1663), 1 Lev. 115, 
Jter KEbYNOE, Wyndium. and Twysden, JJ.), and the opinion to the contrary 
in the case of porters, (wjoks, and giooms exprc.‘»8od in Jiell v. Thatcher (1675), 
1 Vent. 275, would not now be followed. Though it is defamatory to call 
any person a swindler (J’ A )/sou V. iS/tmrf (1787), 1 Term Rep. 74S), it is not 
actionable ])er it*, if the words are not spolcon of the plaintiff in relation to his 
trade, business etc. {fJlarlc v. Hunt (1878), 2 L. 11. Ir. 10; compare v, 
Janline (1795), 2 II v. 151. 531, and iiiUiy y. Tomlins (1833), 4 Tyr. 90). As 
to words imputing that a trader uses deceit or other malpractice, see further 
(^m. Dig., tit. Action on Case for Defamation, (D. 26) and (D. 27) ; Bac. Abr., 
tit. Slander (B.), 4 (5). It is actionable pn se to impute insolvency to a 
tradf'sman, even thougn bankruptcy bo not imputed (Rmd v. Hudson (1700) 
1 lid. llaym. 610; approved in IVhidinyUai v. Gladwin (1820), 5 B. & C. 
180 firniktwper) ). Compare Sontham v. Alien flC83). T. llaym. 231, whore the 
words Deal not with the plaintiff’* (an innkeeper) “ for he is brf>ken, and 
there is neither entertuinimmt for man or horse wore held actionable. See 
also Stanton v. Smith (1727), 2 lal. Raym. 1480 (where it was held actionable 
per se to say of a trader, “ He is a sorry jutiful fellow and a i-oguo ; he 
OQinpoundtHi with his debts at 5e. in the ixiuud*’), approved in Jtmes v. Litiltr 
(1841), 7 M. & AV. 423, per Paeke, B., at p. 426, notwithstanding the 
observations of Coltman, J., in Doyle^j v. Roberts (1837), 3 Bing. (n. c.) 835. 
In Junes v, Littler, supra, it was held actionable per se to say of a brewer that 
he had been in a simnging house for debt; and in Brown v. Smith (1S53), 13 
0. B. 596, to say of a tradesman, ** If ho dues not . . . make terms with me, 1 
will make a bankrupt of him.*’ See also Uulin v. Steward (1854), 14 C. B. 595, 
fier Williams, J., at p. 607 (action of damages for dishonour of cheque). As 
to imputation of past insolvency, see Leycroft v. Danker (1633), Cro. Car. 317, 
and note (r), p. 626, ante, Hee also C\>m. Dig., tit. Action on Case for 
Defamation, (D. 25). 

(ii.) PiofestdonH : - Solicitors and attorneys : Words which, though spoken of 
a professional man. do not touch him in his profession, are not actionable 
per H (Ihyley v. /W-erts, supra, per Tikdal, C.j., at pp. 839, 840J, approving 
Ayre v. Oaern (1834), 2 Ad. & Kl. 2 ; and soe Com. Dig., tit. Action on Case 
fur Defamation ^D. 27). In Doyley v. Rolterte, sufira, the plaintiff, a solicitor, 
failed to recover for the above reason. The woids complained of were, **he 
has dofmudoil his creditors, and has l>een horsewhippra off the course at 
Doncaster”: the jury found that they were not spoken of the plaintiff in 
his profession. In Ikiunreyy, Ilollomiy, [1901] 2 K. B. 441, C. A., tne Court of 
Ap|ioal held that the following words Wei's not reasonably capable of conveying 
an imputation on the plaintiff in his profession of a solicitor: *'They tell me 
he has gone for thousands instead of humlnHis this time ** and ** it seems to be 
a worse job than the other was. Miss A. told me that Mr. 1). had lost 
thousands.'* A. L. Smitu, M.R., treated the two expressions as meaning that the 
plmtitifl had lost a considerable sum of money. As to the effect of imputations 
of insolvency and bankruptcy, see Dauncry v. Holloway, snpra, per Weight, J., 
at pp. 443, 444, It is actionable per ee to say of a solicitor ** lie is no more a 
lawyer than the devil** (Aiy v. Bedler (1770), 3 Wile. 59) ; or ** be deserves to 
be struck off Uie roll" {PhBlim t. Jansen (1798). 2 £sp. 624): see also Com. 
Dig., tit Action on Osee for Defamation, (D. 24) ; Bac. Abr., tit. Slander (B.), 
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suit of a person of and concerning whom ( 1 ) a stiitomeut in any form sect. i. 

has been made and published without justification or excuse imput* What 
ing that he has committed a crime punisliable by imprisoiimoiit(m). Statements 
The distinction is not between indictable and non-indictablo ollenccs, are 
but between offences for which a man can be made to suffer 
corporally and those for which the punishment is the mere infiiotion 
of a fine (n). 


4 (3). As to libels, see note (lOi (ui.)* P- <>31, unie. liani-^tcrs : Si o Com. 
Dig., tit. Action on Case for Defamation (D. 22} ; Itae. Abr., tit. ^iluIldor 
(B.), 4 (3). Clergymen : A.** to accusations of incontinwiro, »oo note (/), p. i;21, 
ante; as to libels, soe note (p), (iiiA p. G31. ante, ami Jliiflnnure v. lluirimjUm 
[Earl) (1857), 3 C. B. (n. s.) i42, (wnore Ibero was also a rhar^o of itiiHii|f]n‘o 
priatiiig the Bacrament ijionoy). it is actioiiablo ;vr se to say of a t 
that he performed divine service in a towering passion (lia//;rr v. Jirtn/tltu 
(1883), 19 0. B. (n« 8.) Go). As to what chargt's of ilishoni'Hty roil(*ct on a 
clergyman in his profoMsion and what do not, sou I'tinbcrUm \\ 

10 U. B. 4G1. In Jlopwood v. 'Thorn (1849), 8 C. B. 293. liiu ))luintiir, a (iiN< 
senting ministor, was accused by spoken words of having his hiotliM- 

in-law before he had become a ministor. Altlioiigb the (lofomlunt liad 
that the plaintiff was iiniit to be a minister by ronMai of his allogi^d furmur 
miscHmduct, the court held tliat the words woro clearly not nctionublo sr. 
Medical men: As to accusutions of iinmoralitv, hoc Ayrc v. ( 'ravin (1K34), 2 
Ad. & Bl. 2; Dixm v. Smith (I860), S U. & Jf. 450, and note (/). 1». 621, ante, 
and note ( p), (iii.), p. 631, ante. The words “he is a bud clmrai ter, none of thu 
modicul men here will moot him,** are, eemhle, actionable pfr ee (Southee v. 


Denny (1847), I Excli. 196, 203), a.s iin|>ortmg a want of noressiiry (piablication 
for a surgeon in tho onlinury dischurgo of his pndessionul dutios. It is 
actionable per se to impute to a medical man that ho is no scholar ** (Cavdrtf 
V. Ilighley (1632), Cro, Car. 270), or is so deficient in skill or caru that hu had 
either caused his patients to die, or at least that inquests hud l)Oon held inrpuring 
whether he hud not been tho cause of the death of many poivons [Stmihet, v. 
Denny, iupraV, see also KiUall v. Ilussell (1842), 4 Man. & fl. 1090. Where llu* 
words deny that the plaintiff is duly qiiuli6ed, tho j»luiritiff muht j»rove that he 
practised lawfully {Collins v. Catneyic (1^34), I Ad. A Kl. 6!)5); see also /VA/ord 
▼. (hUch (1787), cited in Moises v. 'Thornton (1799), 8 Term U**p. 303, 305, n. ; com- 
pare V. 2'aylor (1805), 1 Bos. & 1*. (k. u.) I9ti, whore tho words lulniit the 

qualification ; and see, further, Bac. Abr., tit. Slander (B-)*^ W* 

Action on Ouse for Defamation, (D. 23). 

(iii.) Offices: — See Alexander v. Jenkins, [1892] 1 Q. B. 797, C. A. ciU*d in 
notes (A) and (•), p. 635, ante ; Booth v, AmoUl, [1895] 1 U. B. 571, < '. A., cited in 
note (i), p. 635, ante. As to libels, see note ( p), (i ' .)» p- <*32, ante. I’or ohi caw*s 


of Parliament ; (D. 15), Justices of Peace, and as to what words are not nr tionable 
per se , (F. 8) ; (D. 17), Commissioners to examine Witnes.*<os ; (l>. Kec^ iver ; 
(p. 19), Parish Officer; (D. 20), Juryman; (D. 21), Steward eU. Ah to the 
oanger of citing cases of particular words, see note (f), f). t>39, pont. Tln^ flass 
of oases to whiem relief will be given for spoken wnnls where no «*rH>cial durnago 
is proved will not be extended; seeDauTirrv v. JlolUmay, [190lj 2 K. Jb 441, 
0. A. In James v. Brook (1846), 9 Q. B. 7, the following woidn “ I wiw a 
letter respecting an officer of the liOeds police force ... who hud l|Win guilty 
of conduct unfit for publication,** were held not Ut actionable fttr se, 
although B|K>keii of a superintendent of police, the mi^iondin't not wing 
ooniiectod with his official character. 

(iv.) Calling It is actionable per se to impute drunkenn^ to a 
when in command of a vessel at sea (Irwin v, Brawhrood (1864), 2 11. & 9W»^. 

(/) See note (e), p. 641. porf. , , , , ,, - 

(m) W^br. Bee^n (1883), 11 Q. B. D. 609; Holt v. SehUefidd (1796), 6 
Term Rep. 691 ; Udlwig v. MiUheU, [1910] 1 K. B. m, pn Bha y. J. 

(n) U^ebb V. Bearan, supra, per PoLWK*. B.. at p. 610. The word* complaiiied 
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1194. Spoken words which convejr a mere saspicion that the 
plaiotifif has committed a crime punishable by imprisonment will 
not support an action without proof of special damage (o). When 
the words admit fairly of two meanings, the one being an imputation 
of suspicion only, the other of guilt, the sense in which they were 
uttered should left to the jury (p). But this sense is not neces* 
sarily what the defendant in fact intended {q). 


ot in that case were thus sot out in the statement of claim: will lock 

you* (meaning the ])laintiff) **up in Gloucester Gaol next week. I know 
enough to put you” (moiuiing the plaintiff) ” there,” meaning thereby that 
the pluiiitilr had boon and was guilty of having committed some criminal 
uiTcnco or offences. A doniurror on the ground that to make the words action- 
able the innuendo should have alleged that they imputed an indictable offence 
was overruled. Although the wox^ ** punishable by imprisoDment ” were not 
added to the innuendo, the judgment of Pollock, B., at p. 616, draws the 
distinction iiiontioned in the text; and the statomout in his judgment that 
**the passages in Comvn*s Digest'* (tit. Action on Case for Defamation, 
(1). 6), “ words which endanger corporal punishment,” and (D. 9), charge with 
words that subject to an indictment”) ”aro conclusive to show that words 
which impute any criminal offence are actionable per se” must be read with 
the following sentence, which draws the above distinction. In Michael v. 

and l\md, Ltd. (1009), 101 L. T. 302, it was held not to be action- 
ai)le per te to say of iho pluintifT that he had commitb^d an offence against the 
Licensing Act, 1872 (33 & 36 Viet c. 94), s. 12, rendering a pomon guilty of it 
liahlo to a fiuo of 10s., on the ground that the ofTence charged was neither 
indictable nor one for which a person could ho made to suffer corporally. In 
that case it was hold that the special damage alleged, that the father of the 

I daintifl (who had tho power to remove) threatened to remove the plaintiff from 
kis ollico of director of a limited company unless ho could succeed in 
vindicating his ebanudor, was insufficient, on tne grounds that no pecuniary or 
temtKirul daTimgo was aliosed to have accrued, and that the alleged threat was 
not tho iiatuial or probable conso(|uenco of speaki'.g the words. The court 
fuithor hold that the imputation faiily construed could not be said to amount 
to u ehargo of being ” drunk on liccns^ premisos and H]>poaring to bo incapable 
of taking care of himself,” within the Licensing Act, 1S72 (35 & 36 Viet. c. 94), 
t. 1, and intimated (as has often been intimated in the case of actions for 
slander) that it is not desiTuble to expand the numlier of cases for which 
s' under actions will lie without proof of spoeial damage. It has recently 
bo(<n held Uiat words imputing that the plaintiff has been guilty of a criminal 
olfonce imuislmble by fine only, but which involves a liability to summary 
arrest, will not sup|)ort an action of slander without special damage UJelltvij 
V. MiUhtU, [1919] 1 K. B. 609, BiuY, J., in which case Webb v. lieavm 
(18831, ll Q. B. D. 609, and Michael v. Sjdert and Pond, Lid., tupra, were 
oonsidere<l). 

(o) V'ozrr v. Ma^hford (1851), 6 Exeb. 539 ; Simmom ▼. MUchdl (1880), 
6 App. Cas. 156, 162. P. 0. 

(;>) Simmons v. MiUhdl, tti/fra, at p. 162. In Daines v. Hartley (1848), 
8 Kxoh. 200 (approved in Bimmms v. Mitchell, supra, atp. 163), it wasexpres-ly 
ruhnl that a witness may not be asked with re9)>ect to spoken words in a slander 
ease merely ” What did you understand by tfiose wonls ? ” But the question 
*' Was there anything to prevent tho words from conveying the meaning which 
onlinarily they would convey ? ” may be put, and if it appears that there was 
somothing, the question may then be put ” What did you understand by 
them f ” (Oainss v. Hartley, suprt, per Pollock, C.B., atp. 206). 

{q) ” A |)erson obai'ged with iibiM cannot defend himself by showing that he 
intended in bis own breast not to defame, or that he intended not to defame the 
plaintiff, if in Ibet he did both" {HnUon {E.) A Co. v. Jmes, [1910] A. C. 20, 

E Lord liOBKikUluv, L.O. at p. 23). The same principle applies to slander 
mpare Hankinsm v. BUhy (1847), 16 M. & W. 442, as to the immateriality of 
secret intention of the ap^er, and Read v. Ambridge (1834). 6 0. t P. 
it to teeiel losonratiniks ol the weaker). 
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It is not actionable per $e to impute to the plaiiitiiT a more 
intention or inclination (r) to commit a crime, but it is actionable 
perse to impute an attempt or solicitation to commit a crime which 
is itself a crime punishable by imprisonment (r). 

1195. The words mmt privui facie be understood by the (^ourt in 
the same sense as the rest of mankind would ordinarily und(M\stand 
them («). The question for the jury is what meaning in the circum- 
stances of the particular case tlm words coiiveyed to the hearers (/). 
It is sufficient if they impute that the phiintifT has committed a 
crime punishable by imprisonment although the language used is 
popular, and aliliough the exact crime is not speeitied(a) ; and, if 
the guilt of the plaintiflf be iLn])uted, it matters not that the charge 
be made in an oblique w’ay or by way of question or conjecture, or 
by an epitliet, or by way of report or exclamation {h). 


(0 R. V. ScojUhi (iTSt), Cultl. ^r«g. Cum. .'iUT, jer Lord Man'si-ikli), C.J.; 
J/arrisonv. Struitan (IhOU), 4 Esp. tils. CHIktw i'tc in tlio caso of tr^tiHon ; for 
th»« intent is treason (('om. Dig., tit. Action on Case for Defamation (1). 1). 

(«) Wool noth V. Memlotvs (ISID), 5 East, *103; Citleinan v. (HiKhttrin (KSli), 2 

B. & C. 2S5, n. ; S. C., auh houi. Cotman v. dothrin^ 3 Dotig. (IC. l».) UO). 

(t) lienee it is often rnisloadifig to cite eases to show what words have boon 
held to ho and what woids have been hold not to bo dolumatory or actionablo 
ptr 8f ; SCO Lhioit/iie (Vi., I.ttL v. llrittsh Junpiie Mar/nne Co., LUi, 

(ItSSUh 81 L. T. 331, II. L., prr Ij<ird IIalsucky, Ji.(\ Sc'eondly, in 
consnicring the old cases, e.g., tiioso collected in Com. Dig., tit. Action 
on thu Case for Defamation, it mu^fc l)o remeinl>ornd that soma crimes, 
e.g,t as to witches and )>u]as:s, are no hmger enmos, and that, on tlio other 
hand, coitain forma of fraud and di.-ilmin'sty aro now statutory crimes. 
Thirdly, the doctrine tliat words aro to ht» eojjslrned in witiore rnmn has h«*on 
loin: oxi)lo:Knl {Jlohcrin v. dannlm (lSti7), 9 Ka.-'t, 93, jnr Lonl Kl.i.r:MU)iioreii, 

C. J.). Fourthly, that the moaning of many English word- has chungHl. LuHtly, 
by tho Coiuinoii I^aw Proccduro Act, 1832 (13 & 10 Viet. e. TO), h. 01 (now 
repealed, but still acted on in practice), it was enacted that in actiotiHof lilx land 
slander tho plaintiff should be at lilnTty to aver that thu w'ords or matter coin- 
plaiiiod of wero used in a defamatory sense, sjwH’ifung such defuniatory sense 
w'ltliout any prefatory averment to shuw how such words or matter wrro ummI in 
that sense, and that such avennent should Is* put in ^^Hue by the denial of tho 
alleged IiImjI or slander ; and where the woids or iriatt«*r mjI foilli, with or without 
thcMillegedmcuning, showed a cause of action, thedecliiniliun, now tho Hliitomout 
of claim, should Ik! sufficient. For jileading generally, see tillo J'l.KMUNO. 

(a) Thus it. was hold actionable ;>rr to say, “ You have cominillid an act 
for which 1 can traTJS|»fjrt you*’ [dnrti-i y. Curtin (1831), 10 lling. 477,478); 
and to say, “ I’nii havo done things with tho company for which you ought to 
be hangrsl, and I will have you hanged Isjfoio the Ist of August" (I'ranrin v. 
Ihmc (1838), 3 M. & W. 191, in which case Paukk, 11., held that the iimuondo 
“ thoieby meaning that the plaintiff had been guilty of fehinn^s jiunishublo by 
law* with death by hanging" was not necess.iry) ; s«,*e also \\ft>b v. Itmran 
(1SS3), 11 Q. B. D. 609. An action lic« for siting of the plaintiff that ** he is 
a returned convict " {f ouler v. fJuwthcg n8.isi, 2 MjnA. & It. 1 19). As the 
words ** u convicted felon " and “ felon editoi ” cfinluined in a no wspajwr article, 
and as to what amounts to ju'^tification, see Letjrnan v. Latimfr (1878), 3 Ex. 

D. 332. C. A. By the Civil RighU of Convirts Act, 1828 (u Geo. 4, c. 32), 
a. 3, a jitwui convicted of felony after enduring tho puidshinent is in law no 
longer u felon (Legman v. Latiiheff eujra), S<‘« also ('uddimjtm v. 

(161d\ Ilob. 67, 81, supported by Htarle v. llV/iaws (1618y, Ilob. 288, 293; 
and hy 2 Hawk. F. C., ch. 37, approved in Ltyman v. Laiiiturt eupra, at 


pp. 336. 35S. . - * • 

ib'j See the ilhistrations under those headings in Com. Dig., tit Action cm m 
Case for Defamation, (E.). and p. 661, pod. As to what woi^ are and what 
words are not actionable perse, sob ibid. (D.), (F.) ; Bee. Abr., tit Slander (B. 1), 
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1196. The remaining elagses of statements actionable per h, 
namely, imputations that a person is suffering from a venereal 


Hubject to the obsorvations in note (0i p- CGll, anU, As to tbe law relating to the 
iimuondo Ijefore 1852, ace the not6 4>f i^rjeaiit Williuina to Craft v. lioite (1669), 

1 Haiuid. 216 b, n. (3); 1 Wms. Saund. pp. 314 ef sery. ; and as to the effect 
of the Common liiiw I^ocedure Act, 1852 (15 & 16 Viet. c. 76), s. 61, see iUd., 
p. 319, n. (k), of .Sir K Vaughan Williams. As to the present law of 
innuendo, see pp. 615 et teq., pott The following more re<^Dt cases, in addition 
to those already ciUMl, illustrate the principles relating to imputations of crime : 
--In general : 'tho jury will properly consider the whole vf the conversation 
ifihipky V. Toiifiunier (1836), 7 C. ^ P. 680; Tliompaonv, Bernard (1807), 1 
Camp. 48 ; Crietie y. Cowtll (1790), Peake 4. where the transaction was a mere 
broach of contract]. Dishf)neBty and fraud : it is not actionable, per se, though 
it is defamatory, to impute that a person is a swindler or a villain, or dishon^ 
or fraudulent, if an offence is not imputed which is punishable by imprisonment 
or if the imputation is not actionable as relating to the plaintiff m the way 
of bis trade. See the cases cited at p. 620, ante. In the following cases it 
was held that the words complained of were not actionable per ee : wolshcr 
{JilarJeman v. Bryant (1872), 27 L. T. 491, where tbe innuendo was insufficient) ; 
** blackleg** (Barnett v. AUm (1858), 3 H. &. N. 376, Martin and IIuamwell, 
HR, diHseiiting] ; ‘‘hohas dcfraudotl airiealman of a roan horse” {/iichardson 
V. Af/ffi (1774), 2 Chit. 657); “his shop is in the market” (Buelv, Tatnell ^1880), 
43 Ij. T. 507, where the innuendo alleged in the pleading was not Bup|K>rted by 
the evidence): “you are a regular provor under bankruptcies** (Annie v. 
Alexawler (1830). 7 Bing. 119, Kx. Gh.). Larcenv and the like: in Sildey v. 
Tvmlint (1833), 4 Tyr. 90, the jury found that the ftillowing words did not 
impute a felony: “ You are a bloody tliiof. Who stole F.*b pigs? You did, 
you bloody thief, and 1 can prove it ; you poisoned them with mustard and 
brimstone'^'; and generally speaking an adjective preceding the word “thief** 
taktis the sting out of the uccusatiou. But if one Citlls another a thief together 
with other names of gonorul abuse, and, no evidence being given to cxphiin in 
what seuNC the word thief is used, the jury finds for the plaintiff, the court will 
not set aside the verfict f /Vn/o/ii v. IVettfOte (18()6\ 2 Bos. & P. (n. r.) 335). 
It has lieoii held actionable ;>rr se to say of the plaintiff, “He is a thief and 
robliod me of my bricks’* {Slomnan v. DutPm (1831), 10 Bing. 402); “You 
roblied me, for 1 found the thing you have done it with ** (Rowdiffe v. Ednamde 
(1840), 7 M. & W, 12); “ lie r<^ood John White” (Tomlinson v. Briltkbank 
(1833), 4 B. A Ad. 6.30 ; and see note (m), pp. 647, 648, jmt), “ He was put in the 
round house for stealing ducks at Crow land’* (Beaver y, HUlf* (1766), 2 Wils. 
3(H)); “You’re a thief and robbed J. C. of his money *' (AUimnow v. Sewton 
(1H54\ 3 W. H. 14). It was hold not actionable to say of a churchwarden 
who nad the possession of bell .ropes, “\Vho stole the parish boll-ropesF” 
whore the innuendo was that the plaintiff, while church waiticn, had stolen 
the imrish boU^ropes, which the court held imported that the plaintiff had 
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the plaintiff was living aport from, or leaving or deserting, or about to leave 
or desert, his wife, which would bring the ease within the Married Women's 
Property Act, issa (45 A 46 Viet e. 75), s. 12 (Lnnon v. Bimmons (1888), 57 
L. J. (q. XI.) 260). It was hold not actionable ;)fr se to say, “ She secreted 
1#. 6d. under the till,*’ stating, “ These are not limes to be robliod ’* (Kelly 
V. Partinytm (1K33), 4 B. A Ad. 790). As to a charge of receiving stolon 
goods, iKH) AljM V. Farhw (1846), 8 Q. B. 854. newspaper setting out 
a conviction fcr ** bird-liming” mid describing the process of ‘ bird-liming” 
spoke of the operators as “ thieves.” The plaintiffs, who admitted they mu) 
been convicted, sued, ond by the innuendo said th.at the article imputed that 
they had been guilty of theft; but it was hold that tbe article would not bear 
the innuendo (CampSeR v. Btkkie A Co,, Hay v, JtiUhie A Co., [1907] S. C. 1(M)7). 
Forgery : it has b^n held actionable os to say of the pLaintiff “You are 
a rogue, and I will pn^ve you are a rogue, for you forged my name '* (Jbiief v. 
Berne (1759), 2 Wila 87} : but not to say “ I'wiU take him to Bow i^treet on 
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disease (e) and imputations of adulterj or unchasliity to a woman 
or girl (d), require no farther illustration. 

Sect. 2. — The Meaning of the Statement 
Sub-Sect. X.—MroducUtry. 

1197. It is necessary for the plaintiff in an action of libel or 
slander to show that the statement of which ho complains was made 
and published of and concerning himself (r), and that it was 
defamatory of the plaintiff himself within the meaning of the pre- 
ceding definitions (/). But no words are so plain that they may 


a char*?© of without an innuendo chiir;?inf? the plaintiff with fch>ny 

(Harrison v. Kimj (1817). 4 Price, 40, Kx. Ch.,per Gums, O.J., citinj? Il oi)./ v. 
Mrrrick (1627), 1 Holl. Abr. 73, pi. 21, and Poland v Mason (1019), lloh, 305, 
326). So© also the cases cited in tho note to Harrison v. A't»,7, siijirn, us 
rojK)rted 7 Taunt. 431, 432. For the caso of an advortisoinent which was held 
insufficient to charge the plaintiff with forgery of a bill of oxchan^ro, at least 
without an innuendo, see Slocklet/ v. Clement n827), 4 Ring. 162. Jtigainy : as 
to what amounts to a charge of bigamy, see ihmiwj v. Power 10 M. W, 

564 (action for slandering the wife of the plaintiff). Murder anil mauHltniglitor : 
SCO Pfitke V. Oldham (1776), 1 Cowp. 275; Ford v. iViwra«c(1824), 5 l)ow. H}*. 
(k. m.) 2S7, where the following words were hold actirnnible, “ . . . ho” (the 
plaintiff) “ murdered his first wife, that is, he administered improper rnodienuw 
h) her for a certain complaint, which was the cause of }u*r death.” Perjury : it 
is aetionablo ;*fr se to say of the plaintiff that ho was perjure*! [HoH v. N* lo f'jhld 
(1796;, 6 Term Hop. 69|i), or that he was under a charge of a proseciilioii f<»r 
perjury, and that the Attorney-General had given directions to prosecute tlio 
plaintiff for perjury (Itoberts v. Camden (^1807), 9 Fast, 93) ; but it is not action, 
able jHT se merely to say of another that ho is forsworn {HoUv. Si/iolrjh/d, 
snfira ; Hall v. IVecdon (1826), 8 l)ow. & lly. (k. b.) HO), unb ss it is shown that 
the words were spoken with referenoo to some judiciul pro*'C<'ilirjg in wliidi the 
plaintiff had been sworn (Holt v, Sehohjitht snjra). Euihe:'.zlemont : fora ojiho 
where it was held that too plaintiff was not a jw»r8oii uincnablo to a char^^Mi of 
oml»ozzloment, see ]Viliinms v. Stoll (1833), 1 O. & M. 675. lilnckmailing 
action ; it is actionable per se to impute that the plaintiff has * glit a 
blackmailing action (3fur/t’« v. Samuei, [19<»4] 2 K. B. 2S7, C. A.). 

'*) See note (f), p. 621, ante. 

(*/) Se© not© (A*), p. 621, note, 

(«') It is no defence that tho defo.ndaiit did not intend to defame the plain- 
tiff, if reasonable people would think the language referred to tho plaintiff 
(HulUm (E.) A Co, v. Jones, [1910] A. C. 20, whoro it was sug- 
gested by liord IjOKKBUKN during the argument that tho cpjt stion is 
not who was meant, but who was hit See also Harrison v. Smdh n86!»), 
20 L. T. 713; Latimer v. WeMern Moruinfj News Cm (1871), 25 L. T. 44 : 
Hibson ▼. Eians (1889), 23 Q. B. 1). 3H4. ^ to tho right of a mcmlM^r of 

a class of persons described genenilly to bring an action of dcfainati'in, m*o 
Le Fann v. Mahomson (1848), 1 H. Jj. Gas. 637 ; compare Wnklnf v. IhaUtf 
(1849), 7 C. B. 591, Kx, Ch. ; and ccjiitrast Eastwood v. Holmes (1858), 1 F. A 
F. 347. Tho plaintiff must satUfy the jury that tho statement referred to him. 
As to the use of oritorisks, see Jkatrke y. IVarren (1826), 2 C. & 1*. 307. As to 
the importance of using the words ** of and concerning ” lx>th in iinliet incuts 
and statements of claim, see /f. v. ffftrne (1777), 2 Cowp, iiT2, H. K. : A', v. 
AldtrVm (1756), Sav. 280, cited in R, r, IRjme, suprat per I)E Orkv, at 
P. 686; R, V. kfariden (1815). 4 M. A S. 164 ; Johnson v. Afflmer {\mu i ro. 
Jac. 126; LowF«id v, Jianero/l (1732). 2 Stra. 931; Craft v. Hods (UWj, I 
Wms. i4aund. 310, 315, n. (h), citing Clement v, Fisher (1827), J? B^A 4o9; 
J*mes V. Stevens (1822), 11 Price, 235, per Wooi>, B., at pp. *^t*l*f** J 
Btandy (1827), 1 Y. A J. 480; and see note (t). p- 657, The words art 
never in practice oinitteii now from the pleading. 

(/) For the definitions, see p. 606, ante, 

XVIII, V 
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Sect, X not be published in connection with such circumstances, and to such 
The persons knowing those circumstances, as to convey a meaning very 
Meaning different from that which would be understood from the same words 
of the published in different circumstances ((jf). It follows from the 

Statement ^ords being construed in the light of the circumstances, and not 
(II ) if no, It necessarily literally, that it is not essential that the plaintiff should be 
iWam»torj named in the statement (h), nor that the words should bo defamatory 
° of the plaintiff in their primary sense. 

iiecounie to U98. On the issue of publication of and concerning the plaintiff, 

the lunucndo. jg enough if the plaintiff be sufficiently referred to so that 

reasonable persons to whom the statement is published would apply 
the statement to the plaintiff, and for this purpose recourse may be 
had to the innuendo pointing out the plaintiff as the particular 
individual to whom the statement applies in its natural meaning 


( 9 ) Capital and Counties Bank v. Heniy (1882), 7 App. Gas. 741, per Lord 
BlJiCKBimN, at p. 771. See also River Wear Commiesionert v. Adamson (1877), 
2 App. Gas. 743, per Jjord Blackburn, at p. 763, citing notes to Craft v. Boite 
(1660), 1 Wins. Sauiid. 310, 315 ; see note (5), p. 639, ante. As to the conse- 
quent danger of citing cases as to the meaning of particular words, see note (f), 
p. 639, ante. 

(A) Le Fanu v. Malcomson (1848), 1 H. L. Gas. 637, cited note (e), p. 641, ante; 
compare Merywether v. Turner (1849), 19 L. J. (c. P.) 10 , Ex. On. As to using 
asterisks and initial Icttora, see note ^), p. ail, ante. Where a libel on its face 
does not expressly refer to the plain tin, soirio extiinsic evidence must be given 
in order to connect it with the plaintiff (Fournet v. Pearson, Ltd. (1897), 14 
T. L. K. 82, 0. A.l 

(1) Jones V. Ifuhon ( E .) A Co., [1909] 2 K. B. 444, (3. A ., per Farw’ell, L.J., 
at p. 477 ; As Fanu ▼. Malcomson, supra, at pp. 664, 668 . In HuUon (A.) A Co, 
V. Jones [1910] A. G. 20 , Jjord Lorbbukn, L.G., said, at p. 241, “If the 
intention of the writer be immaterial in considering whether the matter written 
is defamatory, I du not see why it need be relevant in considering whether it is 
dofumatoij of the plaintiff *' ; and, during the argument, he suggested that the 
question is not who was meant, but who was hit. This appears to conflict with 
tne following passajTO from the jud^ent of Farwbll, L.J. (S. C. [1909], 2 K. B. 
at p. 4vSl) : “ The libeller is not liable to the plaintiff unless it is proved that the 
UIh> 1 was aimed at or intended to hit him ; the manner of proof being such as I 
have al^dy stated. If the lil)el was true of another person and honestly aimed 
at and intended for him, and not for the plaintiff, the latter has no cause of 
aotioii, although all his acquaintances may fit the cap on him. If this 
were not so, no newspaper could ever venture to publish a true statement 
of A. lest some other person answering the description should suffer 
^ereby.” But it seems to follow from the judgment of Lord Lokeburk that, 
in the case put by Farwkll, L.J., if the friends and aoquaintanoes of the 
plaintiff may reasonably fit the cap on the plaintiff, the writer would be liable to 
the plaintiff if the jury find that the plaintiff was hit, although the defendant 
also hit. aqd honestly intended to hit, another person. The intention of the 
writer is immaterial according to the decision of the House of Ijoids, and it will 
henceforth be prudent for writers to use such exclusive descriptioDS of persons, 
real or fictitious, when they are using defamatory words, that reasonable men 
may not apply them to persons whom the writer did not intend to describe. 
The facts in Jonee v. Hulton (iE.) A Co., supra, were as follows :—The defen- 
dants, ownem and publishers of a newii^^, published in an article, which 
purported to deal with actual facts and not mere fiction, defamatory state- 
ments of a person believed by the author of the article and the editor to be a 
fictitious personage with an unusual name, ** Artemus Jones.*' The name was 
that of the jj^intm, who was unknown to the author and the editor. In an 
action for libel it was admitted that neither the writer nor the editor nor the 
defendants intended to defame the pUintiff, b«t evidence wae given by hie 
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provided the Vrords complained of could mean or include the 
plaintiff and there is evidence justifying such an inference. 
The defendant cannot be heard to say on this issue that he did 
not intend in his own mind to refer to the plaintiff contrary to the 
true meaning of his own words as interpreted by relevant siirrouiid- 
ing circumstances. But it is open to the defendant to prove ilio 
surrounding circumstances, so as to show that although the words 
appear to refer to the plaintiff, that is not their true intent and 
meaning (A:)* The question of importance on this issue is, — did the 
statement as published hit the plaintiff? (f). 

So, likewise, if the statement applies to the plaintiff, the burden 
is on the plaintiff, or the defendant according as the words do or do 
not require an innuendo, to show the actual meaning of the Htatemcnt 
as interpreted in the light of the circumstances of its publication, 
and it is open to the defendant to show that the statenient so 
interpreted is innocent; but the defendant cannot convert a 
defamatory into an innocent statement by showing that he did not 
in his own mind intend to convey a defamatory meaning. The 
question of importance on this issue is. Did the statement as 
published of the plaintiff defame him? (m). 

1199. In order that the statement complained of in an action of 
libel or slander may be construed or interpreted, it is essential that 
the actual words, and not merely their substance, should be set forth 
terbathn in the statement of claim («) or indictment (n), and 2 )roved 


friondH that they thought the article referred to him. On appeal by the 
defendants from a verdict and judgment for the phiiritiff, it was neld by tho 
Court of Amieal (Lord Alverstonb, C.J., and Fa.{well, L.J.. Flk'I'cheb 
Moulton, dissenting) that the plaintiff was entitled to succeed ( [lOOUj 
2 K. li. 4*14, C. A.) ; and on appeal to the ILuiso of Jiords (rn)rd L(.utK»UKN, 
L.C., and liords Atkinson, Gohell, and Sjiaw or Dunkkumli.vb) this 
decision was attirmed, iubntmi, IJulton [K.) it* Co. v. JnncA, [1010] A. C. 20. 
Difds Atkinson and Qorell {ibid., at p. 2J) concurred suhstuntialiy with 
the judgment of Farwell, L.J,, in the Court of ApiH)al us well us with 
the judgment of Lord Loreburn, L.C. The question is whet tier reason- 
able men in all the circumstancos of the publication apjdy the ntatement to 
the plaintiff. If so, it is published of and coucorning the plaintiff, no mutter 
what the intention of the writer in his own mind may have been. If 
the statement complained of appeared in what was apparently a work of 
fiction, the plaintiff would require very strong evidenco to sup{X)rt his cose. As 
to the intention of the defendant and as to the moaning and use of tho words 
** of and concerning the plaintiff, see note (e), p. 641, arUe, and tho caees there 
cited. 


{k) Janes t. IlulUm (A\) <fc Co., [1909] 2 £* B. 444, per Farwell, L.L. at 
p. 479. The test is what reasonable persons to whom tho words were publiehod 
would understand them to mean in tne circumstances of the particular case. 

(/) See note (t), p. 642, a»fe. 

(m) On this issue it has always been recognised that the intention of the 
defendant cannot override the meaning of the words as interpreted in the light 
of the circumstances of the publication ; see notes (^} and (t), p. 642, anU* 

(•*) The Common Iaw Procedure Act, 1862 (15 & 16 Viet c. 76), a 61, refers 
to the *• wor^ or matter set forth *' (see note {<), p. 639, anU). By the old ruise 
of pleading the actual words wore required to be set forth in the dedantson or 
indictmeiit, and this is stiU the law {OayUai and Oouniies Bank v. tienty (1882), 
7 App. Oas. 741, per Lord Blackburn, at pp. 771, 772, citing Bnui^ah v. A. 
(1878). 8 Q. B. CT 607, C. A., ud HarrU r. Warn (1879). 4 0. P. b. 128). 
SMmiw iSoMKoT. 8 Tann Bap. 182; IIW v. Broim (1818), 1 
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BifiOT. 1 at the trial (o). It is not sufficient for a witness to depose to the 
The substance of the statement, or to the impression made on his mind 
Meaning by a conversation (p), or the reading of written matter (7); for 
of the otherwise the witness would usurp the functions of the judge and 
Statement# jury (r)# 

Whole 1200. The defendant has a right to have the whole of a 

publication publication read, from which extracts are set forth in the statement 

muat be read. * 

Marnli. 622 ; Writ/ht v. CUmtuU (1820), 3 B. & Aid. 603 ; Outaofe v. Mathera 
(183ti), 1 M. & AV. 405 ; and v. Lawaon (1846), 8 Q. B. 823, cited in 

iiotciH to (Jraft V. Ilnie (1009). 1 Wms. Saund. 310, 3U, n. (a); see also Cook v. 
f.W (1814), 3 M. & S. 110 ; Weat v. *Smi</t (1830), 4 Dowl. 703). But where the 
]il)iiiitifT sot forth iu hiq declaration the actual words of which he coTuplained, 
which were contained in a letter, and omitted to set forth the rest of the letter, 
wliich had no beariii;' on the nature of the imputation and diil not in any deip'ee 
iiINt its quality or eiTect, it was h<dd that the omisKion was not a ground of 
variance (lUthvrfird v. Evam (18;10), 0 Bing. 451). Compare Uourke v. Warren 
(1820), 2 C. & P. 307 ; and lUickiogham v. Murray (1825), 2 0. & P. 46 (where 
tiio contents of a libellous index were set forth without inserting the article 
tli«‘r»‘in referred to). In Saunders v. Hate, (1856), 1 II. & N. 402, where the 
declaration set out the iiurport of the libel, the judge at the trial properly 
allowed it to l>e ainonded by introducing a letter alleged to contain the libel 
followed by the words meaning theioby" before the libel charged in the 
dociaratioii. As to amendment, see further R. S. C., Ord. 28, r. 1, note (o), infra, 
note (.r), p. 015, and note(o), ]>. 04S, post As to the rule, making it incum- 
bent to set out the words complained of, being ajmlicablo to indictments as 
well as to stateuuuits of claim, see Jiradlauyh v. It. (1878), 3 Q. H. D. 607, 
C. A., and the coses there cited, and note (;>), p. 741,|>o#f. As to it being now 
unncccsHary to set out the obscene passages in any indictment or other 
judicial procoHling against the publisher of any obscene libel, see the laiw of 
Liixd Amendment Act, 1KH8 (51 & 52 Vict. c. 64), s. 7 ; and note (</), p. 737, post. 

(o) M' Connell v, MKenna (I860), U) I. C. L, R. 511; Armitagev. Ihiuater 
(1785), 4 Doug. (k. 11.) 291. An allegation of words spoken affirmatively is not 
supported by proof tbat they were spoken by way of interrogatory {liarnea v. 
IJollmtHiy (1799), 8 Tenn Rep. 150) ; nor is an allegation of words spoken to the 
pluintitT in the second ]>ei'6un sup|>orted by proof of words spoken of liim iu bis 
presence in the thii-d person {Stanmrd v. liar per (1829), 5 Man. & Ry. (K. B.) 
295). The words " llancock's wife is a great thief, and ought to have been 
transported seven years ago,** are not supported by proof of the speaking of 
the wortls ** Hancock's wife is a damned bad one ; she ought to have been 
transported seven years ago’* {Uanet^k v. Winter (IHiy, 7 Taunt. 204 ; there 
was no innuendo in that oasob Wonls spoken ot different times have been 
held to be admissible in evidence on one count {Charlter v. liarrti (1790), 
Boake, 32 [22]). But the plaintiff will, subject to leave being given to amend, 
be bound by his iwrtioulara. The court in Camfield v. Bird (1862). 3 Car. & Kir. 
56, relusod to amend when it was of opinion that the defendant did not moan by 
the words as proved to imply a alandorous charge. But the question is not 
what the defendant meant, imt what the words as proved meant The proper 
time to apply to amend the stutomont of claim, where fhere is a variance 
Ivetween the statement of claim and the proof, is at the conclusion of the plain- 
tiff's case, though there is jurisdiction to allow an amendment later (Jtainy v. 
ifrotv (1872), L. E. 4 F. 0. 287# 298 ; see R. S. 0., Onl. 28, r. 1). The powers 
of amendment are now very wide (see R. S. C., OnL 28, r. 1). As to amendment 
generally, tee title I^iabtkg. 

( p) fiarriaon v. Bevington (183$), 6 C. ft P. 708. 

{'!) Bainy t. Rfow», su/jto, where, the defendant having destroyed the letter 
mtaining the words 4X>mplained of, it was held that seoondaiy evidence of 
its contents was admissible, but tbat the actual words as laid must be proved. 
As to tbe adminton of aecondary evidenoc^ see title Kvidengb, VoL XUL, 
pp. 492, 518 et mj. 

(r) ?# 
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of claim (s). If the words as set forth in the statement of elaim are 
luaterklly qualified by evidence of words not contained in the 
statement of claim, it is a variance," though the words as qualified 
are still defamatory (0. It is, however, sufficient for the plaintiff 
to prove part only of a sentence set forth in the statement of claim 
if the remainder does not qualify the part proved, and the part 
proved is intelligible of itself and actionable (t<). So where the 
staiemcnt of claim sets forth distinct allegations of slnnder, the 
plaintiff is entitled to a verdict on those which ho oshiblishes (r) ; 
but where the whole of the statement as set forth in the pleading 
corihtitutes one charge, the whole must he proved (/r). 

The court or a judge may at any stage of the proceedings allow 
either party to alter or amend his indorsement or pleading in such 
manner and on such terms as may be just, and all such amendments 
must he made for the pur|)0S6 of <lotermining the real question in 
controversy between the parties (r). 

Suij-.Sect. 2.— The fnnuftitio* 

1201. A statement is prlma f<icie defamatory 0/) if tho words in 
their natural and primary sense, that is, in their plain and popular 
meaning, are defamatory A stanmient primd Jacit defamatory 


(f) ('<•<*/ e V. (IS'JI;, It}. & M. lie. In nii urli«iii for UIm^I ('oiilaiiiHl 
in u iiowt>[ia{>cr tho defomlunt cun iimint on huviii)^ rmil uh piirt of tho pluiutiiru 
ca^o another part of tho aanio newHiuipcr n'forrod to in tho lihol cotnplaino<i of 
{Thfirntoti V. Stti>hen (1S;17), 2 & U. *15). Put in ihirhy v. (hitelry 

(IsriO). 1 11. & N. 1, wKm) tho pluintifT had givoti in evidonco, on tho t|uoAlion 
of iiiiilico, a mrairmph in ii Kuh^Hiuout nowHpupor roiilsitning Niiniliir iinpotu- 
tioiiM, it WHS Ltdd that tho dofcndaiit wax n<»t ontith'd to hiivo road, uh ]mrt of 
tlio plaintifTa caM). a pura^n'uph in that nowHpitjior having; no roforoin^ to 
tho olhor paragraph; mhj alao J/edlrt/ v. Harhuf (tHfih), 4 F. & K. 224, rufr 
CoC'KiiVIiN, C.J., utp. 227 ; V, o' iirttH (ISS.i), U> L. U. Ir. 1)7. In un uriioii 

by an author for an allogwl lihfd in a cnticiam of hia Ixxik, thor<« iMiing nothing 
in tho hlxd which did not relate to tho Ixiok. and U^o only quontioii l^drig 
w'hother tho cntici.««m wax fair, tho dofendunt can irmint on tho whole book Indiig 
jait ill as part of the plnintifl’H nu#e (.S7ra#/M Franc** (IHCC), 4 F 4 F. Dill);. 
Aa to the right tif tho defcnduiit to adduce ovidance to ox}»iaiii tho inetiuing of 
tho words aa diatingiiiithed from hia own intention, wsndvntt v. /Julian (A.) «fc Co,, 
[llK)9j 2 K. 15. 44-I, C. A., ; fr Fauweu-, at p. 471*. 

(<) /laiVy V. JJravo (lb72;, L. It. 4 F. C-. 287 ; compare Itturhc v. Warren (1820), 
2 ('. & P. 

(«) Orfutoad v. Jhrhe* (1827). 4 Ping. 201. If, hftwaver, a man wore to aay 
You an) a thief, for you atole a woinairx heart,” the latter wurd«, aa explaining 
tho Tneanitig of tho charg«\ (xuild not 1 h» uiuitted {ibtU., jter PaHK, J., at 
p. 203). 

(») Flnwer V. /'c»ifcy(17yr>;,2 blip. 11)1 ; com|Hire Comjiatjnnn ?. Martin (1771), 
2 Wra. 151. 75H). 

(w) Flau'er v. Fnlirif, trf/rra. 

(j) R. S. C., Ord. 2,S, r. 1. Sc*o also not«(n}, p. C4.’5, noto (o), p. 044, 
aod note (o), p. (548. jxtd ; and title Pliadixo. As to terms, see /eno6m v« 
(1793], 6 Term Bep. 162; Jaeuhe v. ikhmaUt (1890), 62 h. T. 121. 

(y) In the text the word 'defamatory ** includes "actionable jtrr 
(a) WoolnxAh v. itfeacAi«*i(1804), 5 East, 463; Co/man Oo>imn (1782), 3 Doiig. 
(k. B.) 90, See notes fe] and (k) to Ora/1 v. IkiU (1669). 1 Wms. .Saund. .310, 
313 ft $fq,t 319 ft etq, " In construing the words to see whether they art a libel, 
the court is, when nothing is alleged to give them an extended sense, to put 
that meaning on them which words would be understood by ordinaiy 
fenoni to beer*’ [CapUal owl Cbeelief Iktnk v. Hmiff (1682), 7 App. Cm. 741, 
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IB primA facie defamatory of the plaintiff if the words Bpecity the 
plaintiff as the person to whom tltey apply. 

1202. The statement of claim will not disclose a cause of action if 
the words complained of as therein set forth are not primA facie 
defamatory (h) of the plaintiff, unless he by his statement of claim 
assigns to them a meaning which is defamatory of him* 

1203. An innuendo is an explanatory averment in the statement 
of claim defining the meaning which the plaintiff assigns to the 
words complained of or specifying the plaintiff as the person to whom 
tiu‘.v apply {(•). 

The plaintiff is at liberty, in actions of libel and slander, to aver 
that the words or matter complained of were used in a defamatory 
Htiiise, s]K)cifying such defamatory sense without any prefatory 
averment (//) to show how such words or matter wore used in that 
80086 ( 0 . Jiut though no such matter of inducement need now be 
stated on the record, yet without some evidence of facts which, when 
connected with the words complained of, would justify the moaning 
imputed to them, a case ought not to go to the jury (/). 

1204. If the words set forth in the statement of claim are pnmA 
facie defamatory of the jdaintiff, the statement of claim will show a 
good cause of action in this re^jpect, though no innuendo be 


pn Iiord lU.ACKiiriiN, lit p. 772. Comparo JIariet/ v. French (18.*i2), 2 Tyr. 685, 
J'^x. <'h. (ivuding lutKliiig of paragraph with the rout of it iu the tmturul moaning 
of tho wonlti: rojortioii of iiinueiulo oa f«urpluHago), approved iu )fn/i7fy v. 
Jhahff (hs-IO), 7 0. D. 6i)l, 006, Kx. Ch. (where the question was whether the 
words without an innuendo were actionable). It is sufficient for a plaintiff 
who ooinplains that ho has been liliclled in a newspaper article to show that the 
Htiitonient would convoy a dof.iniatory mouning to the ordinary reader reading 
it us nowsptipur at tides usually are mid. although a difForont meaning might 
appear from a ciilioni rondiug of the article {Uuuter v. Fer^mon «fc Co, (llUMi), 8 
F. (t^. of Si^.) 674). Where words udiiiit fairly and in their natural sonso of 
two meanings, tho sense in which they were uttered should he left to the jury 
v, MUrhell (1880), 6 App. Cas. 160, P. C,). Where a defenikint imputwi 
ingratitude to the pluintifT the latter sum^ded, though the facts on which the 
iinputiilion was based did not support it [Cox v. Lee (1869), L. It. 4 Exch. 284). 

(6) All innuendo is necessary not only where the words are not defamatory 
in their onlinary sense, but also where they have no meaning at all iu ordinary 
accephition v. Kt^rhurff (1868), 1 1*\ & F. 641). 

(t ) Whoix> a liUd was set out which did not ap(>oar on its face to refer to the 
plniutiff and there was no innuendo to connect it with him, it was held, even 
after \crilict, that the dechinition was bad, although it alleg^ that the 
defendant published of and concerning the plaintiff the following matter ** 
(Ciment v. /iVicr (1827), 7 11 & C. 469). As to pleading an innuendo, to allege 
that a s|HM[H'h in the House of Ixnds, to which tho defendant directed all readers 
f»f her letter in a iicwspa|)er, roferml to the plaintiff, and that therefore the 
letter ooinploined of referred to the plaintiff, see Laurmee v. Ktwbarry (1891). 
64 K T. 797. 

(</) Under the old system of pleading, an innuendo could not extend the sense 
of oxjyesaituis beyond their own meaning, unleas something was put upon the 
rec»>ra lor it to explain (if. ▼. Jlome (1777), 2 Cowp. 672, per Dm UiUKY, C.J., at 

p. 684). 

(s) Common Law lYooedore Act, 1862 (16 A 16 Yiot a 76), s. 61 ; see note {i% 
p. 639, dills. 

{f •ml Ootmlm B4i»ki. Emtf {IU2}, 7 Act- Ou. 741. mt 

8«4K>itK«,L.a,rt».7i8. 
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idded (<;)• bat it is tuna! in such a case for the plaintiff to insert an 
innnendo. 

1205. If the plaintiff inserts an innuendo, and it is insufficient or 
he fails to establish it, he will, unless ho is allowed to amend his 
statement of claim by alleging another innuendo, be obliged and 
entitled to rely on the words themselves (A). 
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1206. ^Vhero the words or niattor get forth in the gtatemcnt of inmirmio 
claim, with or without the moaning alleged l»y tho innuendo, ghow a 
Cfiuse of action, tlio staUmient of claim is sufliVient (i). If tho words of'iuj’m ^ 
are set forth with an innuendo, tho siaitmient of claim will bo otii«*rwi»c 
regarded as containing two counts, one witli the innuemio and tho 
other without it, proof of either of which is «unicient{A). 


1207. Tlie Imrdon is on tho plaiiitifT of establisliing that tho nu^lft^of 
meaning which he assigns to tho words by an innuendo is tho true 
meaning, if it is traversed by the defendant (/). Tho Inirden is on 
the defendant of estaldighing that tho primi jad*^ meaning of tho nicnnittj; 
words, if defamatory, is not their true meaning ; and it is open to him ****"" 
to shoAV that the context in which the words were used, or the manner LTrainltg. 
of their publication, or other facts, caused them to convey an innocent 
meaning to those to whom they were published (m), though he 
cannot defend himself l>y siiowing that ho intended in his own 


(v) tlift (oinmoii liaw ToMedure Act, & 10 Viet. c. TO), h. 01, and 

note (n, p. O.’Jl^ antr. 

(/i) TIuh foilowH fnnn Iho rominoii T.nw IVK'cdure A‘'t, lH.Vj(!,'> A 10 Viet. o. 
70), 8. 61 ; MH*noto (fj, p. OO!*, ante, aiwi U'atkv>B v. HaU (1M»S), L. U H- j 
/lufl V. Tainefl (ISSO', 43 Ij. T. «'»UT ; Ma*)ntrf v. Isunr ( 1 S 71 ), '> I. U. (I. 1 *. 4 UH; 

V. Slit (IMi.T. 1 (V. A M. OT.'i. .S‘*‘ further, aa Ui rejection of iiiiHietirlo, 
note (i) to Ciaft v. /•V itf (lOO!*), I Whim. Saiuul. 3IU, 310. If the wunia in their 
ordinary moaning impute a erinnual otTence, un inituemp) in unnoieMsur) ; and 
if an iiiniiendo is added, it iHsufliru nt to sav, *' thereby ineaion;; that the phiintiff 
hud U^en jfiiilty of an otTonee puntbhalde |iy impriHonment*’ without s|M-eifyiiig 
tho paitieiilar offemo (A'oiffAaa V, (IhTT , 11 J. K. i'. b. 1). Tho 

report there reforrod to ** indictable oflemf*,** but the b'st ia whethc" tho rriuia 
imputed i» punishable by corjHmil pmiishment ; seo p. o:;7, antr. lit caw^s whera 
it clear tliat tho wonin coiii]ilain4«<l of do not support tho innuendo, court 
may strike out the btaU'mei f of claim, if an itinueudo is ucMir^siuiry, uh diM loHing 
uo cause of action; ,1/oAucf v, Sfnen and Pnnd^ Ltd, (IWIII), 101 b. T. tt'i'JI, 
Aa to iin[M>8siblo innuendoes, dwletm v. Adtnn* (IHOo), 2 iJing. (w. c.) 402 ; 
note (i) to Cta/l v. ffoifc, supra, and note (fc), pp. IWO, 6IU, auU, 

(») Comiuon I.Jiw lYfsrcduro Act, 1S,j2 (15 A 10 Vict. c. 70;, h. 61. 

(A) iro/A*/M V. lla/l (IHOH). b. It. ;j a It. 300. 

(// There rnuAt Iw evidence of facts which would rexiaonabiy make them 
defamatory in the af‘<.’ondary seniw allegiMl by the innuendo ( //«ef v. TafntU 
(isso], 43 b, T. 5i»7). Intel ropatoricH ua tf» the meaning of the defendant in 
refeieiir4» to the innuendo will ls> dimiliowed {fJmtou v. Unldnep, [1010] 1 K. P 
754, C. A. ; see the adverse criticism in that cose of /*«fcr v. /'erri/wao (IHOn, 
«T. b. R. 115. a* to ordering particulars to th« like effect). See «he# title 
1»I8(V)VKRY. iNSrKCllOS, A5ll iNIHliRenATORlEa, Vfd. Xb. pp. 00 flf Ify, 

(m) See Jones v. //uiim (A;.) .fe fX, [ 1000 ] 2 K. It. 444 , C. A.,/>fr Farwrix, 
L.J., at p. 470- Thus m Oronm^r$ {Lard) fW( !50l). 4 Co. Rep. 12 b, 13 b, 14 a, 
where the plaintiff aued on the worda “ Thou art a murderer,” the defendant 
explaineri that the itinTcrsation waa about killing harea. and that the werdi 
meant ** thou art a murderer of haree.** Aa to the form of 8f»ecial plea in that 
cane, fice Stnrkie, l4iw of Slander and Libel, p. 3-^5. Hce the uluatratioiui 
iu Com. Dig.. Ut. Action on Cwpo for pefamatuni (F. U), whore woidi 
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breast not to defame anyone, or not to defame the plaintiff, if he 
did both (n). 

X208. An innuendo will be required if the statement complained of 
is in a foreign language. In such a case the actual words must be sot 
out in the statement of claim together with a translation (o). If the 
statement as translated is not primd facie defamatory, an innuendo 
is also required assigning to the words a defamatory meaning. If 
the action is for slander and no special damage is alleged, and the 
statement as translated is not ^mmd facie actionable per se{p\ an 

a|>]»ari>nt]y defamatory were explainod by other words. Each case stands on 
its own particular facts ; seo Ltnotitpe Vo., Ltd. v. British Umpire Tvpe-aettimj 
Machine Co., LUL MSOS), 81 L. T. 831, H. L. AVhere the Australian News- 
paper Co. publishctt the following stattsment : “ According to the Market Street 
jCvoning Ananias both Kemp and Mcljean won the boat race yesterday. Poor 
little noozy/’ and the jury found for the defendant, there being evidence on 
which the jury could projicrlv find that the defendant liad not rcnocted on the 
pluiutifT's character, it was held that the woi*d ** Ananias.*' as applied to the 
plaintiiTs newspaper, did not necessarily impute wilful and deliberate falsehcKxl 
Ui Kim ; and that whether it was used extravagantly or for the purpose of con- 
veying an imputation on the plaintiff was for the }\vcy {Amtratian Newspaper 
(hi. V. Ikmiett, [IMM] A. C. 284, P. C.). “ Whether a word is, in any particular 
instance), UM*d, and would be understfMKl us being used, for the purpose of 
Conveying an imputation mum the character must be for the jury” {iUid.. per 
I^otd llKKSdiiKU., Tj.U., at p. 288b it is;>rmjrt farit actionable to cull the 

i daintilT a thief, and whore the aefeudant said of the plaintiif, " lie robbed 
lohn While,” it was bold that if the words were uswl in a sense which did 
not iniputo a crime, it was for tho dc*fendant to show it [Tomlinum v. Brittle- 
hftiik (1833), 4 it. Ad. C30b 111 .Jackson v. Adams {lH3o), 2 Uing. (N. c.) 402, 
mill in l^emou v. Simmons (1888), 57 L. J, (q. li.) 200, citou in note (5), pp. 630, 
6 Ob ante, a goml cause of action was not shown. As to the words ** damned 
thief*’ and the like, see Sihlry v. Tinnlim (1833), 4 Tyr. 00, and note (/»)» 
p, tiiO, ante, h’or a case where the word “ thieves” was held not to bear the 
tnuiUMido alleged, s<*e Vamphett v. liiUhic tfr Vo., Ihy v. liitchie d- To., [1907] 
S. (\ IttOT. As to the wonln “liar and fraud” Wing inorelv abusive language, 
iMHi Aunrw v. Jteitifth J.ripd Lift Assurance Vo., Ltd, (1906), 8 I’’. (Ct. of S*>ss.) 422. 
In StotU y. Fine .\rt and Oeneral Insurance Vo., [1897] A. C, 68, it was said, 
“ We must take the document ns a whole, and if we take it with tho ojiouing 
passage it np]>oars to mo that these words are not calculated to convey or sug- 
gOHt any imputulion against tho plointilL ... It is said that an imputation 
may W inferred, but that inference certainly is not a necessary inference, and, 
as it appears to me. it is neither a imtural nor a roasonablo inferonco to draw 
from tno words in the circumstances in which wo tiiul them ** (i/m/., per Iiord 
SiiAKP, at p. 78), Thero was in that case no innuendo. Compare lieawicJc v. 
Smith 24 T. h. K. 169, C. A. As to taking the statement os a whole, see 

also (Utalmers v. Payne (1835), h Tvr. 766, 

(w) Uuthm (A\) il’ Co. v. Jones, [l91Uj A. C. 20, f^er liord liOKEBUKN, L.C., at 
p. 23. 

(*•) Uenohio v. Axtetl (^l 795), 6 Term Rep. 162 ; Jmkins v. Philtt]** (184 1 ), 9 (\ & P. 
766; and ih'd., n. (a), citing 0mA v. (W (JSII), 3 M. A S. 110 ; Slater y. 
Franks {1616), Ilob. 126; and as to Welsh words, Aaoa. (1616), llob. 126, and 
note {p), infra. In ^ohio v. AxUU, sapra, it was said that tho plaintilT should 
have set forth the original words and then have translated them on payment of 
(Msts, showing their application to him. Tho court there gave leave to the 
plaintiff to amend his declaration by inserting the original words. Compare 
JrnJHne v. PhWipt, supra (slander in Welsh), where the judge postponed the 
trial to the next day on the terms that the pluintiff paid the ooste of the day 
and depoeited a sum in re«i«ect of costs. In It. v. GotdsUin (1821), 3 Brod. k 
Bing. 201, eight out of ten judges held that the indictment was bad for want of 
a translation. See as to this case Craji t. Boite (1669), 1 Wms. Saund. 310, 
312. n. (o). 

(ji) Where the original Welsh worde meant that the phuntiff waa ** peijured," 
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innuetido is required assigning to the words a moaning wliich would 
make them actionable per ge. If the translation does not sufficiently 
refer to the plaintiiT as the person defamed, an innuendo must 
included in the statement of claim to explain the omission (</). If 
there is no innuendo in the aliove cases, the statement of claim will 
disclose no cause of action. In other words, the translation takes 
the place of the original statement for the purpose of deteruiining 
whether a farther innuendo is required. The translation and any 
innuendo must be proved. Further, it is necessary for tlie plaintiff 
to prove at the trial that the foreign words wore understood hy 
persons to whom they were puhlisluMl in the sense i»f the trans- 
lation (r), or, where there is a further innuendo, in the sense of that 
innuendo. 

1209. It is always prudent to explain by an innuendo “ slang ’* 
words and expressions («), words with a local meaning (/), words 


but they wore tninslutod “ feirsworn/* it. wa'» boM Ihut u jroo«l of 

wuH Hot Hhown (/i<ms v. Lan'remt Sty. Ibit in Hin h a tho 

court has juriMlii tion to iiinoinJ. 

(7) See Z*‘Uuhiu v. Astrll b TtTin K(*p. 102, prr honl IClIXYoN, (’.J.. at 

P* 1^'*’^* 

(r) It ia still usual ami safer to av<*r in the sbitriiient of olaiin tlmt foroif'ii 
words were uiulorstocKl by th(»s#<‘ tt» wlnuii they wore puldishml. The latt«*i part 
of the Coiiuium fiUW Promlure Act, lSo2 (16 & 10 Viet. c. 70), s. 01 (soe 
note (/), p. OOtt, ahtf\ might appear to disponse with the necessity of so doing, 
hut ill Jmann v. /hitmn (lHt>0), « (\ 11. (x. 8.) .W, WlU.tAMs, J., during Die 
argument, comment mg on the fact that there was no averment in the declara- 
tion that the piTsons in wh(>so hoarnig the words were Mjmlten under^ttHMl 
Oeriniin, said, at p. 0(K1: “In v. f "Mr/ri/ .'lOltl), Hob. 207, UOH. J.onl 

lloisART says — The slander uml diiinago oonsint in tho appiediension of th»i 
hearers*’ Ouunparo l/onkumoH v. fhfln/ 10 M- W. 'H2, and »eo not4» (a), 

p. GOO, “ and tliorefon^ slnndenMjt words in We.’sh bear no uetii»n, except 


Ton uflinn that they were sp oken in the la-aiing of them that iinflor*<to<Kl tho 
\Yolsh tongno”; and ho al?e> eited f'ni/t v. liottr 1 Wins. Saund. OJtl, 

notes (1; (a) and (e\ lYirt v. JtrtJuhiff (Vo. KIi/. 806 (which decided 

that slandor spiken in a langnagf^ ind undersUKsl by thone who heir i* * * 

actionable), and v. ihMrin ,1821), :{ Hnsl. & Ping. 2til ; but did n 
to the Common liJiw PnH;4Mliire Act, ls.'>2 (15 9i 10 Viet. c. Ttl> It 


heir it IS not 
not refer 
t will* not 

necessary to aver in aclion<* brought in tho(N#urts of Great SvHsijins in \\nl»’s 
(abolisluMl by the Iaw Terms A< t. IS’lO HI *1 & 1 Will. 4. c. 7 (*k s. M, that 
the hearers iindorsto<Hl tho We^sh language; for it waa m iuU-nM ; C/an 
V, lUt€ (1600), 1 Wins. Saund., IIIO. :il 1, fi. {!). A» to the Latin lariLMiage in 
Jm€g V. lHn tr» (LV.tO', Cni. I’diz. 4yti, tho plaint i ff deelanMi that tli« defemhnit 
** dixit etpropaluvilhioc Latina verba in pr.p»eiitiA diver»orum, <pii iutellexeruiit 
Roinanam linguuiu, viz., ‘inimicus meua’” (innuondo the plaintiff) “ ‘ i« an 
extortioner.’ ” , . , • » 

(«) iRjcisions as b) the moaning c»f particular phrases and exprr*ssion» are of 
little value when applied to cases wbenj tho context and ciicuniHUncei in which 
they are used are different. The slang of one generation is raro^iy the slung of 
the succeeding generation. A «lang wonl which on<» reriuirsd an mnuen<h> 
may later be acwqited as a rec4»gnised KiiglUh word and roquin* no mnuondo to 
explain it, e.y., ** l»vrott.” Another may become ol^wdete. The meaning may 
vary from time to time. Tho old cases are for this purpose dangerous to rely 
on as authorities. Even the modem cases are for the most part iisel^ to cite 
aa to the meaning of words. The following words and expressions hsvo I^n 
Um aubjecta of f^wftod cww.:— PhTweian*: " QtMfb i.Wer (Alla 
(1629), 1 ML Am. M{Mtioii*ble)): “quMk" lAbvdmt {\Vii), 

(Q F« note (Q tw nut ;•••. 
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llBEL AK1) SlANDISH. 


BMT. f. used by particular classefi of persons (a), words which have UO 
The meaning at all in the ordinary acceptation (b), novel combinations 

Meaning 

the [1908] 2 If. B. 326, n., II. L. ; “ empiric ” and “ mountebank ** {Goddart v. Haiti- 
Statement (1636), l Boll. Abr. M (actionable) J. Lawyers and barristers: ‘*Dalfa- 
down-dilly *' (/Vare^* Case (KKM), 1 Roll. Abr. do (actionable, because it signifies 
an ** ambidexter*')}; ^'ambodexter" {Anm. (1613). Qodb. 214 (case 304) 
(actioiiablo, because it sigiiities one who takes money from both sides)); 
** iackiiiiapu** (Palmer v. Jtnyer (1594). Cro. Eliz. 342, whore it was held that tne 
following woriiH. ** Ifo is a paltry lawyer and hath ns much law as a jack>au> 
ape*’ were iictionnblo). In ihwdry v. TetUy (1632). Oodb. 441, it was said 
that the aciiun in Pahner v. Itmftrt euiera, would nut have lain had the words 
Win ‘‘JIo hath no moi'c wit than a jackanapes.’* Newspapers: “Ananias” 
and “ poor little noozv” {Australian Nrmyaper Co. v. ItenneU, [1894] A. 0. 284, 
P. C.V Juftlices: “ lleetlo-headcd ” {How v. /Vtrm ^1702), 2 Salk. 694, con- 
sidered in Alexander V. Jenkins, [1892] 1 Q. B. 797. C. A.. j)er Lord llEUSCllELi., 
at]). 801 (not uctiomiblo p«rse)); “liulf-oared” {^fa^ham v. IWidtjes (16:31), Cro. 
(■ar. 223). Other instimees: “Wolsher” {Itlaacmun v. Itryani (1872), 27 L. T. 
491); “his shop is in the market” {Ituel v. Taindl (1880), 43 L. T. 507); 
“regular nrover under baiikruptcu^ ” {Anyle v. Alexander (1830), 7 Bing. 
119, I'iX. (n. ; the decision in which case that a prefatory averment was neces- 
sary is no longer law, though nil innuendo is roijnired) ; “swindler” (seethe 
eases critcil in injto (/»), j^p. 639, 640, ««/e); “ wrong ’mis” {Arnold and Putter v. 
Jhiinmlnj, [1908] 2 K. B. l'»l,(\ A., where the term “bucket-shop” was also 
referred t<)); “ laine-diiek ” {Mwrrk v. Lunydnle (1800). 2 Bos. & P. 284); 
“ black sheep ” (JPUreyorM. Ornj^wif (1813), li M. W. 287 ; dechled before the 
(^)iuinon Law Promlure Act, 18o2 (15 & 16 Viet, c, 76), s. 61; compare 
Anyle v. AleJiatuhr, supra); “bUickleg” {Ihmieit v. Alim (1858), 3 II. & N. 
376); but in (/ Itrteu v. (firment (1846), 16 M. & W. 159, J*0L1.0CK. C.B., at 
p, 167, said tlmt it was hardly necohsary to explain either “black sheep” or 
“ bliu kleg ” to be liliellous, i.e., defamatory as distinguished from licing 
actionable per if spoken ; “niau of straw ” {Kuton v. Julius (1842), 1 Dowl. 
(N. s.) 602). 

(f) iSeo Turk's <W(1608h 1 Boll. Abr. 86; cited in Anon. (1616). Hob. 126 
(•' Thou art an bonier of felons,” which in some places meant “a sinotbci-er 
or ^'tnert^r of felons”), n'ferred to in M'Greytr v. (irtyary (1813), 11 M. & W. 
287. by I’AnKE, B., ut ]>. 295, as a strung instiinro of the old rule that the couit 
is to inform itsidf of Uiu luetuiing of Kngbsh words, though unusual, and 
)iecuU)ir to a pnrtii’ular (Hjuntry, without any averment as to the local us(* of 
th<*se tiMins ; si'o nisi Jhow. (1616), Hob. 126 (“idonor” ineuning “ jx^rjureti'’) ; 
compare v. ^WArr (1609), Velv. 153, “ ‘ Thou art a healer of felonv,* 

where it was adjudgea! pro tjnermte, fur healer of felony is a word known in tKe 
county of I >cvon to bo a concealer or hitler of felony, as in the county of York 
to say to one, *Thou host strained a maro* will lieor action, for it is vulgarly 
taken to steal a nmre.” But tho casti of Angle v. ..4/ej’4iWcr (1S3U), 7 Bing. 119, 
123, Kx. Oh., in tho analogous case of slander, decided that a tlistinct aver- 
ment. that iiartit'uhir English wonls hud sct]inrfHl some sense dirferent from 
their natural scuiki, was tie. essury, and that an innuendo without such averment 
was insuflicieiit {iNd.. jtr Pakke, B.), and now. having regard to the (Common 
Proceilure Act. 1852 (15 S: 16 Vict. c. 76), s. 61. an innuendo is suflicient 
in such esme without a ])refatury averment. The plaintiff must prove thus 
innuendo. 

(u| Thus, if it were said of an undergraduate of Oxford University or 
Camoridge University that he was “ sent down ” or “ rusticated,” the imputation 
would l« defamatory. If it were said of a member of London Stock 
Exchange that he kept a “bucket shop” or had been “hammered.** the 
imputation would be not merely defamatory but actionable per ee. For illustim- 
tiutts, see note(«), p.049, asle, aiidttf|iro. An innuendo is essential in sucha case. 

(5) Jlawlmft V. Nmrlmfy (1858), 1 F. ft F. 341. An innuendo is essential 
in mich a case. II there la no oauae of action uuleea the words are actionahli 
|Mr se, an innuendo te required which will give them eueh a meaning imleai 
they make eueh a meaning in tiieir natural imd primary aenae ; aee Uua listat v, 
fiqma; Om v. Ciiyifr (1863), 9 L. T. 389. 
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of words (c), proverbial expressions (d), historical and literary alln* 
sions (f ), and the like. It is necessary or unnecessary so to do, 
according as ordinary persons at the present day would'nnderstand 
them, without explanation of the surrounding circumstances or 
extrinsic facts, to be defamatory or actionable per ic, as the case 
may be (/). 


1210. An innuendo is generally (^) noc essarv where the 
imputation is made in an oblique way (/#), or by way of question (i), 
conjecture (A*), epithet (/), report (m), or exelunmtion(//), or where 
the plaintiff is indirectly described (o), or the imputation is made hy 
antithesis (p), or in any other than a direct and explicit manner (q) ; 


(f) An innuendo i« esHontial in 8Ui*h a nuio n» a pt'noral riilf*. It «'ii« 
helci, however, in J/nmfr v, Tuuhfoit (IHUO), 5 II. ft S. U*I1, that nu iiinuoitdo 
was re(}uire(l to explain the word “ tnn‘k!n{isUT,’* and that thonj:)i llnoo w.is no 
innuendo aiul no ©vidonre b» to the iiieaninj* of the exprossjon, )t was projH'rly 
left to the jury to eay wliether in all the cirou instances the jury found that tin* 
Words were used in n liladlous sense. The iudj»iiient piorccded upon tho 
ground that the wrii’d is roinpojted of two Kn^lish wtn'ds intellitril'I** t,<i 
fsMly. Tho jury having found for the phiintill, the couit siippurted tin* veiili. t. 
The tuse is exceptional ; t)K» coininents in not‘t (k) to f m/t v. /ioitr 
1 Wins. Saund. .‘JKh .*J:'l. and the illustrations given in note pp. tilth ImIu, untr, 

(d) Where the allusion has a well-kn'»wii defiimstory iu»*aning so that 
ordinary jiersons would uiid«*rstaiid the wonls in that sonso, no innuendo jh 
nofoswirv ; note (o), p. (i-hl, anU. 

(f-l See note (d), $uvra. Hut proverbs k*eomA pirt of the language of tlio 
peoph* while hist<»rn*ul and literary allusions rarely do. The expresHioii “ tho 
tnan Friday ” leqnims an innuendo to oxnliiiii it as imputing degrading su)»s<t. 
vionor,nrid it might b« difHeult to prove tho inmmrido ; see nolo (e), p. 

It is iikllous to write of a solicitor, and it would Ihi actionnhlo per ne to suv of 
a solicit<jr in tho way of his professi<*n. that h6outih>es Messrs. Quick. < himimui 
and Snap ” ( II Wr/of# v. Jfvhut { IStw). i F. & F. 20‘i). A literary nlluwion m liJ 
almj)Rt coitaiiilv refjiiire an innuendo. Ah to •* Ananias,” see AVvi. 

pnfer i'o, v, JintvHt, [18 ^4] A. F. 2^4, 2H8. 2*'0. Ih F., where il was said ; “Tlia 
queHtion thorefoie is whether in all the*<) nicuinstAnces it nin Im Siud that 
a jury of reasonable men ciould not posaihly hnd that the aitwle, although it 
contains that which had murh ktter not have kv*u published, did not iol!o<t 
upon tho pliiintiff's character or even uw>n his comlurt in lebitnm »o tlm 
newspaper. The jury have so found and , . . it wcmld be exceeding the 
legitimate function of the court if tne verdict were set n-ide ami h new timl 
ordered. . . . The com t would then l>e taking urvm ifs»df fh« func tion whuh 
tho law has committed to the jurv, of Iwking at the alleged likllous matter as 


a whole, and determining wh«‘ther it Is publishe^i c»f and romeniing tho jdaiti- 
tiff and whether it bears the? innuendo which the plaintiff m oks to h t’* it 
See also as to this cilso note (m), pp. 017. 848, ««/«. As to the fum Imm. of 
judge and jurv, see fuithcr, pp. *.02 tt ttq , 

(/) See notes [*). pp. Giw, *w(), «wfc. [t)- ;>/), p. O’Ah and F)» [*). iu/rn. 

(//) Soe pp. 010, (HS>, aftr. , , . i i 

)/*/ Com. Dig., tit. Action on Caw for Defaiaatnm, “mnnf.or of apcakifig 

il-) and contrast ihid„ (F. Vi). As to wends conveying a mere 


auHpicion of crime, see I'- , .. 

d) Com. Dig., tit. Action on Fuk* for Defamation .,1.. 4;. 


Ill ^om. in 

hn) Ibul,f (K. o). 

(n) Jhui., (E. 6). 

(o) /W(/., (E. 7). 

' 'Wd..(E.8).^ 


\q\ a hewing meh aa *' Shameful conduct of an attorney ” (/f#Wi r. 
(1820). 3 B. * Aid. 702 i »»i «<**. '» * 

Ding. 297, Ex. Ch. ; compare ▼. laitmir (Ibbl), 4 L. X. i dC). 
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and an innuendo is enfScient mthont a prefatory averment tA 
support it(r). " 

Though the words in their natural sense are innocent or even 
laudatory of the plaintiff, yet if in the circumstances of the 
particular case the words convey a meaning which is defamatory or 
actionable per se, as where they are ironical, the plaintiff may by an 
innuendo assign a defamatory sense (s). But in such a case 
it is prudent to allege that the statement was made ironically (o). 

If the statement complained of is of the nature of a pic- 
torial liltel, the picture must be described with the circumstances 
which are relied on to support the innuendo (b). For in such a 
cnse the picture takes the place of a written statement, which must 
he fully set forth in the statement of claim. 

Sub-Seot. Z.^Fumliont of Juflge and Jury, 

12U. In conKlriiinj» tlio words complained of, in order to see 
vhf.iliiir tho plaintitT has made out a case to be left to the jury, the 
judf'e must, whore nothing is alleged to give the words an extended 
sense, consider tho statement as a whole, and interpret tho words 
in their plain and jK^pular meaning. If the words so interpreted 
are roHsonahly calculated to defame the plaintiff, he must leave it to 
the jury to say wlu'tlier they did, in fact, defame him; if not, ho 
niust give judgment for tho defendant without leaving the case 
to tho jury (f). 

1212. ^Vllero there is an innuendo or something is alleged to give 
the words a sense whicli differs from their })lain and popular 
luoaning, the judge must consider not nieiely tho statement 
complained of (f/), and the context in which it appears or was made, 
hut he must also take into account the inanniT and occasion of the 
jjiihlicution (f')i persons to whom it was publislied(/), and a!l 


(r) S'f' iioto (/', ji. oaa, 

(e) liuifdt'U V. doim (lsaS),*l M. A: W. 4-10 ( “ hcmcst lawyer ”), rited in note ( ;»). 
(iii.), |>. ti.il, anfe. In that cam) the lieclaratiou u.-cil the words *' published a certain 
irontcHl, fiilfe, acandahius, inalicious and defuniuto! y libel of and concerning ek. 
rontainiiig tlierciu the ironical, false etc. matter following of and concerning etc. 
(that i» to say etc.)/* See al«o fL v. Jiroiin [Dr.) (ITtKi), 11 Moil. Rep. S 6 , /<er 
lioi-T, C.J., cited by RaVikk, P., in v. tupra, at p. 449.. 

^«i) See the fonu of derlaiation in i*- t/>Ml v, Jmrs, au/jra. 

See uotoiy). p. COti, In the ia.so of a pictorial libel an innuendo ii 

nlwu}a utKONMiry. 

) See note# (p). PP- bis, til9, fo/f. In .Vm- // v. Finr Art and General 
h*%irnme. fVi., (lMi7j k. V. t>s, there was no innuendo. 

{d) y.e,, theatateinout aa a wh^le. S< e Srrdl v. Fihr A rt and General Imurnnea 
< t)., Biipjfl, at p. 7S. A» to coubideriug the wholu of a couveiaatiou, eee p. 64o, 
ante. 

p) Vof'ital and (vnri/ira Haik v. Iftrity (1S8*J\ 7 App. Cae. 741. I/>rd 
SlXBOliNK, I 4 .C.. at p. 744, and Ixnd hl.ACKni'H.\, at p. 77 1 ; act* alec AudmUitn 
AVictjia/ifr Cu. ?. Dennett, [Ism] A, C. 2S4, V. C., U»rd Uekscuell, L.C., 
at Ik 2S9, and note («n), pp. (H7, 648, otifr, and vote (r), p. 651, ante. 

(/) ** The manner cii the publication and the thin^ relative to which the 
word# are puhliehed, and which the peteon publiahing knew or ought to have 
known would influence thoae to whom it waa published in putting a meaning 
on the wurda, ate all material in detenniiiing whether the whtliig la calculated 
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other facte which are properly in evidence as affecting the meaning 
of the statement in the circumstances of the particular case. The 

If the judge, interpreting the statement in the light of the 
circumstances of the particular case, is satisfied that the words * 

are capable of the meaning ascribed to them by the inunondo, ho 
must leave it to the jury to say whether the statement in fact 
conveyed the meaning ascribed to it(/;). If ho is not so satisfied, it 
is his duty not to leave the question raised by the inuuundo to 
the jury. 

But the judge, in determining whether the words are capable of 

t'<>n?oy a lilKdlouff imputation. There are no wonls* ao plain fluit tln^y may 
not be publUhed with reforenceto euch circum8tuiic«*H, atal Hin li know- 

ing tboae circumstancei«, ua to convoy a moaning rery dilTerent from tlmt which 
would be underetood from the same wordn umhI under [loV] diiloroui circtim- 
atances" {Cajrital and Countin Hank v. !itniy{\H^2\ 7 App. 711. LonI 
llLArKiiuiiN, at p. 771). A» to tho worda “ the ponwm publmliing know or ought 
to have known,*' the defendant cannot oHca|H) li.ibiUty inon-ly UnuiuHrt ho did not 
intend to defame tho ]»iaiutiff or unyono «d<ie. if in fact ho did dofiiiuo tho 
plaintiff [11 niton {K.) «f' t'o. v. [HHO] A. 110). 

((/) It it* not t)io law tliat tho (pieotion of libol or no lihd must always rind 
tieee8.sarily bo left to a jury aa to words not in thcmHidveH (i.r.. in their jiroper 
and natural moaning, iiceording to tho ordinary lulos for the inh^rfirotutiou of 
written iuHtrumcntH) lilxdlous, without Kome eiidoiico of fards rulcMilatod to load 
roii^onablc men to uiiderBtnnd them in a lib<d)oiiN hoiim* (Oi/afo/ uml (mtUift 
Jlunk V. I/cidf/f BHirra^ at p. 74.7). As to tin* principal cam's dealing with tho rosjier*. 
live proviucort of judp* and jury on the question of libel or no liUvl, when tho 
alleged liliellons nieatiirig is not to l>e (.adit*eterl according to ortliiinrv rtiioa of 
construction fnim tho mere wonis u^ed, see tho following cases cit4Ml hy botd 
Ski.hoknk, ('aytUdaud (!»'unhn Hank v. //cw/v, *U}ra, at p. 747:--n W» 

noth V. Meadoirt ,i Kust, 4(i.'l ; IVoi'd v. Ihotrn (1H15;. 0 Taunt. Ifil) ; Wrta^d 

V. ('IrmeuU 3 11. & Aid, oUd ; UtdihUm v. Fum <IH27), S It. A (\ J,VI ; 

lharnt v. StoorJl (1811), 12 Ad. A Kl. 7ltt; r. Jnntui (1847), 4 C. 11. 2'ilh 
and the following pusauv'e from tho judgment of Wjl.iu:, in Sturt v. Wufjy 
(1817), 10 Q. IJ. OOri, citwl by liord .Ski.hounk, h.t.’., in (^ifaUil and t’ountin Hunk 
V. JHnty, tuftrat at p. 744 : — “it is tho duty *'f the judge U> say whether a 
piibiication iscapahloof tho meaning oscnlsMl to it by an innuendo; hut when 
tho judge ia satisfied of that.it must lie b'ft to tho juiy to say whether the 
publication has the meaning noerilioii to it.'* 8*^ also the bdlowing additional 
authorities considered by Lord Ib.ACKlirK.S in ('njnttil ami ('nuntin Hank v. /frnty, 

§njira, at pp, 7dW ft 9 m. • —II. v. Shijdrt/ 1 7S4), 4 I >oug. (K. li.) 73; Parviittr v. t’oup^ 

/arid (ISIO). <»M. & W. 105. 108; IJart v. Walt (1877}. 2 C. P. 1), HO; Hither ▼. 

Vlemfid (1830}, 10 B. d 472 ; and MuViyan v. ^ Wc (1875). L. U. 10 U. B. 540. 

S**® also Cafiitiil ami (U>untie4 Hank v. Jfenty (1882), 7 App Cos. 741, 

The following passage from tho judgment of Bhett, L.}., in 8. (\ (IShO), 

5 C. P. I). 514, V. A., at p. 541 — “ ft WMirns to me unreasonable that when thoro 
are a number of good interpietatious, the only Imd one should be sco/Aid upon 
to give a defamatory sense to the documents ” — was quoted with apprf^val in 
iVftvVf ▼. Flue Art and General Jnsuranrje Co., [1807] A. 08, by lyjrd 
HaUBUKY, L.C., at p. 7.3. The following cases may also bo considered :— 

Australian Stusj>aj>er (kt. v- Hennett, [1894] A. C. 284. P. C. ; Hunt v, 

Gootllake (1873;, 43 L. J. (c. r.) 54; Cox v. I^e {18«»;. L. 11. 4 Kxch, 2H4 ; 

Jiaylis ▼- Lttvfrmre (1840). 1 1 Ad. A El. 920 ; (flhtnofjhw v. Hu»sry H H71 5 I. E. 

C. L. 124, lix. Ch. : HiixMaU ?, TarU (IhJPi}, 4 Ad. & Kl. 1010; Streti f, 

Ai>«as<ifi Vifinaiitre iSoriWjy (1874), 22 W. R, 5.7.3 ; O' Hrirn Saluhurt/ (A/aryut^) 

(1H89), 51 J. P. 215, to the effect that it would boa misrIirccMon for the judge to' 
tell the jtiry that the question for them it not what was the sense reatsmably 
conveyed £ut the defendant*! intentiaii. As to the intention of the defendant 
on the issue of libol or no libel, see HuUon (K.) & Co. v. Jane*, [1910] A. C. 20. 

As to words capable of two meanings, see Htmtnons v. Mtifhftl (1880), 0 App. Cas. 

15G, P, C * Churchiil f. Qedney (1889), 53 J. P. 471, note (p), p. 634, omM. 
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the meaning assigned, ought not to take into account mere 
conjectures which a person to whom the statement is published 
might possibly though unreasonably form (It). 

1213. Where the words in their natural meaning are not 
defamatory or actionable per se (as the case may require), the 
plaintiff must at the trial satisfy the judge of the existence of 
circumstances which lea<l to the conclusion that the words might 
reasonably convey the meaning assigned by the innuendo to persons 
to whom they wore published, and if the plaintiff fails to do so, 
there is no case to go to the jury, and judgment should be entered 
for the defendant. 

If in such a case the judge leaves the decision of whether or not 
the words did convey the meaning assigned to persons to whom 
they were published, the Court of Appeal will give judgment for the 
defendant. In the Court of Appeal the burden is not on the defen- 
dant to show that the words were incapable of the meaning assigned ; 
it is Btinicicmi for him to show that the plaintiff did not discharge 
the burden which was on tiio plaintiff (i). 

1214. The dehuidant is always entitled to have the question of 
libel or no lilMd, slaiuler or no slander, left to the jury, and if he 
can g(‘t either the judge or the jury to bo in his favour he succeeds ; 
wliereus the plaintiff, or the prosecutor, in criminal proceedings for 
lila^l, cannot succeed unless ho gels both the judge and the jury to 
decide in his favour (A‘). 

1215. The proper course for the judge to adopt in civil or 
criminal proceedings for libel, where there is a case to go to the 
jury, is to define what is a libel in point of law, and leave it to the 
jury to pronounce their opinion as a matter of fact whether 
the particular publication falls within that definition or not(/). 
The judge may as a matter of advice express his own opinion as to 
the nature of the particular publication (m), but he is not bound to 


(A) Sm Capitol and Countirn ffank T. Fhatj/ (18S2), 7 App. Caa. 741, per Tjord 
Sei.SOKNK, li.C„ at p. 744 ; Set ill y. Sine Art and Unteral Jnenrance Co,, [IS97] 
A. as, }nr Ijoni JlALauCRV, Ji.C., at pp. 7J{, 76. In the latter case there waa 
1 V 1 itinuoiKlo. ** If it ia eaid that btM'auae it is sugg'^'sted that it may he 
liUViKnia It tnui»t go the jury, 1 entirely differ frum that view. The woids 
must l>e auiceptihle of u liWilouH moHniiij^ in this eentie, that a reiieoimblo man 
Guiild construe them unfavourably in eurh a eenae a« t«) make some imputation 
upon the (M^raon complaining*’ (iM., at p. 76). An to Sw»itUh Inw, wherely 
an i«me mu^t bo dinvtcd when the wonts are reasonably capable of being 
understood in a lilxdloua sense so that there ia a questiou for the jurr, see 
A'ib At# Co, T. Serh H {\m\\ 64 h, T. 210. IL L. 

(0 and t Ihnk v. IfrftU/, ettfwa, at pp. 776, 782 ; Mulligan 

V. (IX7A), L. R, 10 Q, It. 540 ; frost v. l.ondm Joint Jiank (1006)i 22 
T. L. It 760, C. A. As to motions by a plaintiff for a now trial, see Australian 
Srt)'$p<tt»er Co, ?. Jienneii, [1604] A. C. 2S4, I*. C.. ;iff Lord Herschkll, L.C., 
at i>. 288. 

(l) Capital and CiHintiet Jiank ▼. Ifenty, $upra, per Txird Blackbcrx, at 
p. 776, doating with the effect of the Idbel Act. 1792 (62 Oeo. 3, c. 

U) Partniterr, Conplawi (I640\ 6 M. ft W. 105, 108, 109. 

(m) Jhui„ at p. 108; fhrby v. ONfe/«y {1856). I H. ft X. 1. In Mchyl w, 
Pahnnekert (1907) [1908] 2 K. B. *325, i* , H. L., the jud^*s expreesion of 
opiiueu aiueuttt«4 to s udsdirecliott. Xhore the defeudant justified the 
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do 80 ns ft matter of law (r), and it would be wrong tor the judge to Baor. l 
direct the jar; positivel; that they must find that a particular The 
puhlioation is a libel or a slander (o). Msknliig 

ofthe 
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Part III— Publication. 

Sect. Libel Aetiom* 

Sub-Skct 1. — Jm Otntral. 

1216. No action or prosecution for a will lie unless there Libel 
has l)een a publication (p), and a [lerson who publishes a HIh)], (loinprxM- 
though he had no part in coinfiosing or contriving it» may l»o cuUoue, 
liable to an action or criminal proceediugH(</). To support an 


expression “quack of the ranko«<t apocioa.** Tho judpo told the jury, 
and in auhstancw diroittod them, that tho word “ qinuk ** numit a pro- 
tender akill which tho pretcndor did nut posMiaa. Hut tho llouso of l»rda 
held that there aro other moaninga of the worn “ quack.*’ auchaa a |)oraon whu, 
however skilled, lends hiinaelf to a medical iinpoature, and that Uto jury wore 
the poraona t<i (lilix tho true moaning of tho woma and flay whether or not tlioy 
fitted tho phuiililL Tho Libel Act, 171*2 (32 Geo. 3, o. W)}, which ia declara- 
tory of the comiiioii law, enacts that on tho trial of an iiidictinent or infonna- 
lioii for a liljol, the jury may give a general venlict u|>on tho wbtile iimtW in 
iiiauo, provided that the oourt or judge shall, atKioniin^ to their or hia diacn^tion, 
give tholr or hia opinion to the jurv on the matter in iaauo, aa in other criminal 
cuaes ; eoe, further, p. 742, fnnt. In criminal caaca it is the duty of tho judge 
to define the crime, and the jury aro to find whether the party has comimttod 
the offence {I*artniUr v. Cuupland (1S40', li M. A W, lO*Vper Pakxx, li*, at 
p. 107 ; see alao H. r. Lamltrri and Verry (1810), 2 Camp. 400). 

(«) Varmitfr v. Vouplatfd, atipro; Jhytu v. hiwreure (lM40), 11 Ad. & Kl. 
920, where it was alao aaid that tho rule w tho anme in criiuinai protioodinga for 
liliel. In y/nv/w V, Laurmre^ §upra^ at p. 922, the judge (Ixnd AlUXUXIt, O.B.) 
fuiid to the jury : ** I own I find a difficulty in haying wWlhor it i» a lil»ol or not. 
Gentlexneii, cun vou aanist me ? ** and the o<mrt held that there had boon no 
iniadirectiun. See fuither aatotlie Libel Act, 1792 (32 Goo. 3, c. (iO), note (m). 
p. 054, ante, and Capital and Cuuntits Hank v. llttdy (ISS2), 7 Aj»p. Can. 741, 
per lx>rd BlacxBUBN, at p. 775. ^ j 

(o) VarmiUr ▼. Coupland, tupra, per Aldkrson, B., at pn. 108, 109. Thi* and 
the casefl cited in notee (i), (fn), p. 054, ante, and n<*te (n;, iupra, wore eaeee of 

libel, but the flame principfee apply to actions of elander. ^ „ 

( p) Tho point eeema to have iieon regarded as still doubtful when rt, v. 

Burden (1820), 4 B. & Aid. 95, was decadod ; but the caeee there connulered 
show that proof of publication wa« eseeutial to the twifle of a prosecutor or a 
plaintiff; see Umh*$ Case (1610), 9 Co. Eep. 69 b; BtUifk v. CarringU^n (1765), 
l9Stote Tr. 1030; Edicards v. WoaUm (1602), 12 Co. Kep. 35. lt» H, v. 
SkxkddU (1789), 22 State Tr. 237, Eybe, C.B., at p. .'WO, ui delivering the 
opinion of the twelve judgee, etatod expready that “ the cnine conioiiti m 
publiflhing a libel.** ^ ■ 

(o) Th6^teinentofSirE.O>XEin Lamys (W (1610), 9 Cb. Eep. 59b, ated an^ 
during the argument in It. v. Burdeti (1820), 4 B. A Aid. 95, at p. 100, 
“that every man who (£all beoonvictedofalibeleitherouffhttobeawntjnvorof 
a libel or a malicioufl publisher of it knowing it to ^ a libel** ifl too unfavourable 
to t he defendant^ if it waa intended to mean— 'but it waa, it fleemfl, uoi intended 
to — that the contrivance without the publication would be an and 

too favourable to him, if it waa intended to mean that proof of knowledge on 
the pert of a defen^nt, who ia the publiaher but not the ^ 

to fender hia liable. Ltswkm f. Anglo^Egjfpiicm CaUm Oa (1869), L. E. 4 
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Baer, t, aetioa for libol the pnblication mast be to A third pereon. tn 
InUbel eriminal prooeedings it is Bofficent it the pablieation be to the 
Actkau. petBon de&med (r). 

W i« 1217. The plaintiff in an action of libel must allege (s) and prove 
MtioDi. that the defendant published, or caused to be published, of and 


Q. B. 262, was determined on the question of privilege in favour of the 
defendaiitH, not on the question of publication. Even a porter who delivers 
parcels containing libels is at least civilly liable aa the publisher unless he can 
show that he did not know, and bad no reason to know, that the parcels con- 
tained, or were likely to contain, libels (Day v. Bream (1837), 2 Mood. & 11. 54). 
^10 dso Vizetelly v. Mudie'e Sdect Lioraryt Ltd,, [190^ 2 Q. B. 170, C. A. ; 
Emmena v. Bottle (im), 16 Q. B. B. 354, 0. A., per Lord Esher, M.E., at 
pp. 357, and see p. 661, po$t. As to the jtrimA facie criminal liability of persons 
who sell libels at their book-shop, see if. v. Cuthell (1799), Erskine's Speeches, 
Vol. V„ p. 213; JL V. Alnwn (1770), 6 Burr. 2686; and R, v. Dodd (1724), 2 
Sees. Cas. (k. b.) 33, which wei*e cit^ in if. v. Ontch, Fisher and AlerAindtr 
(1829), Mood. & M.433, 435, 436. In if. v. Walter (1799), 3 Esp. 21. in a 
criminal information for libel. Lord Kenyon, C.J., said that it was old and 
received law for above a century that the proprietor of a newspaper was answer* 
able criminally as well as civilly for tho acts of his servants or agents for 
misconduct in conducting his newspaper, though he has nothing to do with the 
publication, and the whole is conducted by nis servants or agents. But ns 
to newspapers, see the Law of Libel Amendment Act, 1888 (51 & 52 Viet. c. 64), 
and the Newspaper Libel and Eegistration Act, 1881 (44 & 45 Viet. c. 60) ; 
and as to the criminal liability of principals for the publication of libels 
without their authority, consent, or Knowledge, see now the Libel Act, 1843 
(6 & 7 Viet. c. 96), s. 7, and note (/)» P* 993, and pp. 743 et aeq., post. The sale 
of back copy of a libel is a distiuct publication and a criminal offence (/f. v. 
Carlisle (1819), I Chit. 451). 

(r) St^e p. 606, ante. In if. v. Wege9ier (1817), 2 Stark. 245, it was held that 
tho indictmont for a liUd sent to tho prosecutor alone ought to have alleged uu 
intent to pirovoke u br«>uch of tho ]^)eace and not an intent to injure tho 
jmiseeuUir in Inn profoH»ion ; but in JL v. Adams (1888), 22 Q. B, 1). 66, C. C. R., a 
ctim« in which there was no allegation of the words of the lil)el being calculated 
to provoke a breach of the ]Haieo or of such an intent, the court held the 
indictmont good, ns the Uljol *' under tho circumstances might reasonably or 
probably b*iul to provoke a breach of the peace on her part or on the part of 
tliose connecbnl with her,*’ and that the jury must l)e taken to have so found. 
See uIh<», to the like effect, if. v. (1856), 7 (Vx, C. C. 251. 

(«) No tcclinicul form of words is retjuircHl, if the allegation may be collected 
from tho stutemoiit of chiiiu {RuUiunn v. PltphinstoH (1775), 2 \V’m. Bl. 1037, 
Kx. Ch.j where the second cxiunt alleged that the defendant printed and caused 

l>o printed, but did not explicitly allege that he Inol published or caused to 
piudished, the lils»l couiphniusl of, tho declaration was held siifTicient). 
** Printing a liUd may lie an inniHwnt act; but unless qualitiwl by circum- 
■tanctw aliull pn‘»ui/ori> be understood to U) a publishing. It must ^ deli- 
vered to a compositor or other sulmrdiimto workmen. Printing in a news- 
i>a|»er (as laid in tho doidnratioii) admits of no doubt upon the face of it ’* 
la Watts V. f’nnifr (1837), 7 Ad. A Kl. 223. lA>rd Benman, C.J., at p. 233, 
delivering tlie judgment o! the court, oommonted on the above passage, and said 
that it does not follow os of course, from a work lioing printed, that the jiarty 
sending it fortli cinployod a coiurnwitor and declined to act on Baldwin v. 
FAphi asfow , s u^>ra. It would seem that Jane a printer does not do the whole 

of the work himaelf, though in ci»rtain cases he may be able to prove (and the 
burden slioutd be on him) that he did so. Where a defendant was charged 
with having '^oompoaed, priutM), and published*' a libel and there wee no 
evidence of priotuig. but it was pri>vtfd that he delivered the libel in his own 
handwriting to the printer, a verdict was ftmnd and recorded *' Guilty, except 
as to printing the libel*’ [R, v, WiUiama (181U, 2 Camp. W6); eee alio H. v. 
i/eaf (1811), 2 Camp. 583, where Lord Ellenborovob, CJ ,, esid: **U la 
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amuieriung the plamtiff(t) the libel complained of, to emne petwn 
other than the plaintiff (a) or the wife (5) or huabmid of the 
dl^ndant(c). 

1218. Thera is enffioient publication to a third person, if there be 
pnblication to a Btran|;ar, or to the wife of the plaintiff (d), or to the 
hnsband of the plaintiff (e), or to a clerk or servant of the plaintiff 
or of the defendant (/), or indeed to any person other than the 
plaintiff or the wife or husband of the defendant (<;). 


enough to prove publiciition. If an indictment charges that tlio defendant 
did and caused to ho done a particular act, it is enough to prove either. The 
distinction runs through the whole criminal law, and it is invariably enough 
to prove so much of the indictment as shows that the defoudant has comniitU4 
a substantive crime therein spccifietl.*' As to particulars of piiblicatiun, mhi 
R. S. C., Ord. 19, rr. 4, 0. 7. Tho plaintiff must deliver in or with his 
statement of claim particulars of tho persons to whom tho alleged libel in a 
letter was published (/>am/ v. Rt‘«f/«rA%[I8933 1 Q. B. ISo, 0. A.). In IWadhury 
V. Coofter (H.s:i), 12 Q. B. I). 94, whore tho alleged slander was allegitl in llio 
statement of claim to have bof 3 u published by a pt»rsou at tho rcfpiOHt and by 
the direction of the defendant, the plaintiff was onlenHl to give puiticulurK cif 
the i)Ci'sons to whom, and the place at which, tho alleged slander was uttiMod ; 
and, generally speaking, tho plaintiff in an action of Blunder will oidertnl 
to give such particulars, where it is alleged that the defendant himsidf JMih- 
lisbed tho slander directly, though this had been doubted by Oi:ovK, J., in 
Urmlhury v. 6(/pra; eoo JtoBeUe v. Jinrhannn (1KS6), 10 Q. B. |>. 

But neither in actions of libel nor in actions of slander will a phiintiff bo 
orderod to give particulai's which he cannot rofutonublv bo expot'tiMl to give. 
Thus, in IVingard v. 6W, [1870] W, N. 100 frefoired to by SsiITll, J., in 
Bradbury v. Cuoper, iitjjra)^ i)£NMj^N, JT., refuiKMi to order tho plaintiff to give 
particulars of tho names of persons passing in tho street when the alleged 
slander was uttered ; and whero it was alleged that a slander whs sixrkcn in a 
public room, the plaintiff was ordeicsl to give the lH>st partifnilurs ho could of 
the jdace where and tho persons present when tho ollf‘ged slander was uttered 
(WilharM V. ItaniMdaU (1087), 00 W. K. 125; see also (hurritul v. Fdzyrru(d 
n8S9), 37 W. U. 205, 0. A.). Tho Krjglish cases were (Mxisidcrod in Krinjh v. 
Incoriuiraied Dental Iloapitul of Ireland^ 2 I* R. 100, whore it was held 

that, in an action of Iil)ol, the defendant is not entithnl to particulars of 
the name or names of tho person or persons to whom, tho dat(» or dati*H on 
which, and the place or places whero, the alleged lil^l M'as puhli^lifsl, in tho 
absence of special grounds requiring them, and especially in a c.ise where tho 
particulars of publication (if any; mu.-^t bo known to the defendant. The jiid(>rM4t. 
inent of tho writ in an action of lilicl must aUte siitficient particulars U) identify 
the publications in res^t of which tho action is brought (11. S. CJ., Ord. 3, r. 9). 
As to pleading generally, see title J^lkadino. 

H) As to the wrtrds of and concerning tho jdaiiitiff,’* see OUlrien v. f'lentfnt 
(1846), 16 M. A W. 159, and note (c), p. (HI. 

(a) Publication to the plaintiff himself will not imTH>se a civil liability 
(/V«iY/*>w V. Jauien (1798), 2 I«p. 624 ; Bul/man v. //»// d* 6V, [1891 J 1 (|. 11. 524, 
U. A., per Lrtrd Esher, M.R., at p. 527). 

(b) Ifenn/uik v. 5/orj;an (1888), 20 Q. 13. D. 635. X(»r would a coniTniinicatioii 
to the wife of the defendant alone be sufficient in criminal pnjceodiugH. 

(c) This follows from the decision citerl in note ((»}, supra. 

(t^ frenman v. Atb (1853), 13 C. B. 836; see also /Vae»/v. Graham (1889), 
24 Q. B. D. 63, 0. A. (where the plaintiff hor] recovered £560 damages for a 
libel on him published to hie wife, and a now trial on the ground of excessive 
damages was refused). 

it) This follows from the decisions cited in note («f), bmjwo, 

( f) See FuBman v. Hill d Cb., supra, and the other cmos citM in note (e)t 
p, C58. pMl. As to puUication to toe agent of the plaintiff, see tfruf. 

(g) See notei (a), (6), (c), suprsk 
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(I.) In civil 
proceedings. 


md. The vile (h) or husband (t) of the defendant may be the 
agent of the defendant in publishing a libel to a third person, so 
as to make the defendant a publisher thereof on the issue of 
publication. 

mo. The question of privilege must be kept distinct from the 
question of publication. Privilege, of course, in no sense negatives 
publication ; it justifies it (k), 

Sub-Sect. 2 .— IFAof Amounts to Publication, 

1221. A defamatory statement does not become a libel unless 
it is expressed in writing or some permanent form (1), Merely 
writing a libel is not publication of a libel (in). Even the delivery 
of a libel to a person is not sufficient publication to him, if he does 
not become aware of the defamatory statement (n). 

Publication consists in making known (o) the defamatory state- 


(A) Jn Trumhall v. (lihhons (an American case (1816), 3, City Hall Becorder), 
cited from Odgors on Libel and Slander, 4th ed., p. 153, in Wmnhak v. Morgan 
(18HN), 20 Q. 11. D. 635, 037, the delivery of certain pamphlets by the defen- 
dant to hie wife waM held not to bo a publication to her ; but her delivery of 
the pninpbletji to third pcraotiB was hold to be a publication by the defendant, as 
the wife acted oa the agent of the defendant, to those persons to whom she 
dvlivered them. 

(t) This follows from the authorities ciU^ in note (A), supra, 

{k) S<«o Vutlman v. Hill Jt Co., [1891] I Q. B. 524, 0. A., and the othor cases 
cited in note (o), infra, 

U) See note (y), p. (> 66 , ante. 

(m) But the writer knows what he has written, and if he wishes not to pub- 
lish it must do all he can t 4 ) keep it to himself ; see the passage quoted from 
the judipnent of Lord KsHER in PuHmun ?. HUl & Co,^ suyra^ at p. 527, cited 
in note (<»), i«/ra, and note ( 9 ), pp. 655, 656, ante, 

(h) SfK) note (<i), infra, note (r), p. 649, ante, and note (a), p. 6 G 6 . poet. 

( 0 ) In Vtdjmau v. llitl «(' Co., supra, l^ord Ksuek, at p. 527, said: *‘What 
is the inc'uiiiitg of * publiratiuii ' F The making known tne defamatory mutter 
after it has been written to some pornon other than the person of 
whom it Is written, li tlie statoinont ia Mnt straight to the person of whom 
it is written there is no publication of it; for you cannot publish a libel 
of a man to himself. ... If the writer of a letter locks it up in his own 
desk, and a thief comes and breaks open the desk and takes away the 
letter and makes its contents known, 1 should say that would not be a 
publication ” (moaning, by the writer of the letter). ** If the writer of a letter 
shews it to his own clerk in onler that the clerk may copy it for him, is that a 
puUication of the letter F Oertainly it is shewing it to a third person ; the 
writer cannot say to the person to whom the letter is addressed, 1 have shewn 
it to you and to no one else. 1 cannot, therefore, feel any doubt, that, if the 
writer of a letter shews it ** (as to the effect of mere delivery, see p. 664, post) 
** to any person other than the imrson to whom it is written, he publishes it. 
If he wismes not to publish it, be must, so far as he possibly can, keep it to 
himself, or he must send it himself straight to the person to whom it is 
written. There was, therefore, in this case a publioatioik to the type. writer.** 
IaOTES, L. J., in l^Uwan y, JlUi d Oa, ntpra^ at p. 529, defined publi^tion as the 
eommuuioation of the defamatory matter to a third person. In Pullman r. Hill 
d Cii., supra, the letter complained of as reflecting on the plaintiffs, two ot the 
members of a firm, was dictated br the mani^ng director of the defendants to 
a clerk who took down the words in thorihatid and then type-wrote them. 
The letter having been signed by the managing director wet mn press oopied 
by an office boy and tent ny poA in an envelope, addiessed to the firm and not 
to the plaintiffs in their individual capacity. The defendants did not know 
that there wete any partneit in the firm besiaes the pkintitb. The letter wee 
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ment after it has been reduced into some permanent form. Tf it is 
made known to a third person, there is suflicient pulilication to 
support an action. If the statement is sent straight to the ])erson 
of whom it is made, and is communicated to him alone, such 
publication will not support an action, though it will sustain an 
indictment, because it provokes or has a tendency to provoke a 
breach of the peace (p). 

opened by a clerk of the firm in the ordinary roui-so of and wua road 

by two other clerks. The ('ourt of Appeal held that there was puMicatitm both 
to the type- writer and office boy of the dofoiidants and to the tlerks of the 
plaintiffs, and also that neither occasion was pri vilepnl . So, too, whore a sol icitor 
acting for his client dictattMl a letter to his clerk, conhnniog statements 
defamatory of the plaintiff, which was copied by another clerk into tho letter 
book and then sent to tho plaintiff, the Court of Apiwal held that it was clear 
that there was evidence of a publication to the clerks v. dohitt Ar/rtw, 

[1894] 1 Q. Ih 842, C. A.). It was, however, there hcM that the occasion was 
privileged, as tho publication, if made direct to tho plaintilT l»y the M.hciUir, 
would have bf.*cn privileged, and the publication to his clerks was noces«ary 
and usual in the discharge of his duty and was made in tlio interest of t lie client 
[Puftman v. //<// (Jo., [1891] 1 Q. li. •>24,C. A., Uistinguislu^I, and Pahrr v. 

Carrickf [1894] 1 Q. B. 828, C. A., followed on the question of privilege). Theie 
is also fiublicatioQ of a liliel where tho letter eoniaining it is nddn^sscMl to the 
i>ersoii libelled and is njiened by his chuk, who would to the Mcnder^s knowledge 
be a likcily person to open it [(hmermll v. Pavus (18‘.»S), 14 T. L. U. 42(1, t\ A. ; 
coiufKiro htlarroixv, Thevenot (1817), 2 Stark. 02: compare^ Kfo-^hv. Inrorjurrated 
Jlmpital of Ireland, [1910] 2 1. Jt. A77). Where tho doferulunt sent 
tho letter complained of to tho pluintiiT at bis office, that being the only address 
of the plaiiitili known to tho demndant, and it was opr>ried in tlio ahsoneofff tho 
plaintiff on a week-end holiday by tho plaintiff s paitner, as was usual in such 
circumstances, and read by him and a clerk, two ipiestions were put to the 
jury: — (1) “ VVas the letter likely according to tho ordinal y course or biiMim*ss 
to Tie opened by a clerk ^ *’ (2) “Might it, accf»rding to the defendant's know- 

ledge, be possitile for tho letter to be opornHl by a partner or idork of tho 
plaintiff The jury answered (1) in the affirmative, and (2) in the negative. 
I'he Court of Appeal held that on those findings publication was negatiu'd and 
judgment must be entered for the defendant (sharp v. »S'<«rs (1909), 2.7 T. 1*. U. 
228, C. A.). There is sufficient publication bv tho defendunt if bo trunstnits a 
libellous letter to his correspondent abroad (Ward v. Smith (1829), fi Bing. 719 ) ; 
compare fVt/a(ty. Gore ( ! 816), Holt(N. i \ ), 299 (delivorv of pamphlet by a governor 
of a distant province to his attorney-general; ani see Tho*'><t ▼. Lorkumed 
dt (7o., Ltd, (1911), Timee, lUh April). It is a publication of a libel to 
read it to a third person (Forreetn v. Tyrrdl (189.2), .77 J. P. .722, C. A., 
where the defendant received an anonymous letter whiUt at a meptiugmul 
read it to those present). As to puhlit ulion to an agent of the plaintiff, “ce 
lirunm'irk (iJuJee) v. /fanner (I8l9n 14 Q. B. 18.7, 'fho only pulilicittion in thfit 
case not statute -barred a*as tho publication to the plaintiff’s agent, and this was 
held to bo sufficient It was there aaid, jtfr Colkuiiige, J., at n. 1 89, that “ the 
defendant who on tho application of a stranger delivers to liirn the writing 
which liliels athinl persun publishes the iilndlous matter b) him, Ihnugb ho 
may have been sent for tho purpose of procuring the work by that thin! 
person." Compare, however, Smtih v. ffWf (1812;, .2 (Jamji. .222 (which was 
not referred to in llmnewirk (/hike) v. Unrmer, $ftf/ra ) ; and us to the cf!f»‘ct of 
procurement of publication bv the plaintiff, see v. (f'ori/i 7 { 1 h (»2 .7 Ksp. 
12; Nawhns (1786;, 1 Term Bep. 110, ciUsl in I/«w of 

Slander and liibcl, p. 281, which can be explained mi the gi^aind that the 
occasion was privileged. Privilege, it has wnd. aswimes publication. 

(p) In Edwardev, WooUm (1(}«2), 12 Co. Kep. 3.7, it was held that no action on 
the case would lie against one who sends a lilwrl written in a letter sealed and 
directed to the party libelled without any otlier publication; but such offence 
is indictable; compare II, f. fVegetirr (1817), 2 Stark. 24o. In ir. 

JoMm (1798), 2 Esp. 624. it was held that to sustain an action for a hM 
in a piivate letter* « meet be piofed to have been addressed to a third pereott« 
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1222. Bat though writing is not in itself publication, the writer 
of a libel must be taken to understand what he has written, and he 
ought to do all be can to prevent it being made known to a third 
person (</). If, therefore, a libel is published which is proved to be 
in the handwriting of the defendant (r), there is a case for the jury 
whether the defendant caused it to be published, though no direction 
to publish it be proved (s). 

1223. Although as a general rule even the writer of a libel is 
not liable civilly if he addresses it to the plaintiff himself, yet if he 
addresses it to the plaintiff knowing or having reason to know that 
it is likely to be opened and read before it reaches the hands of the 
pluintiff, and it is so opened and read, the defendant is liable as the 
puldisher (<). 

A person who knows or has reason to know that a document 
in his mssession contains, or is likely to contain, a libel is liable as 
the publisher if, intending to send it by post to the person libelled, 
he by mistake ]»ut8 it in the wrong enveloi^e and thus communicates 
it to a tliird person (a). 


not to tho party liiniRcU. But as to when it ih addrossHl to a porsou whoso 
cirrk to tho kiiowl«*(lp;o of tho sc'iub^r is iikrly to o]>ou it, soo notu (o), p. 068, 
auU, and note ( ;>), p. <106, post. 

(7 ) JSoo hdlfuan y. lliU ii (U, [ISUl] I Q. B. 621, C, A.^ jxr Lord Ksiisu, 
M.K., at p. «V27, and noto (»), p. 068, uutf'. 

(r) A liUdloufi pa])or, in tho Imudwriting of tho dofondunt, found in tho 
houso of tho Cilitor of a iiowHpupor, in whicli tho lihol coiuplainod of nj»p(*iir<d, 
in adiiUHsihlo a^uiuRt tho dofoiitlunt, thon^^h aoveiul piiiirt havo boon orastMl and 
r)niittotl m the newspaper, if tho paHRitp's erased iio not qualify the libel and 
tlio matter HR puhluslied in tho nowspu|)or is still lihcllouB (Tarpley t. Jilaliey 
2 Bin;:, (n. c.) ‘IS*). 

(a) U. V, Aoiv/f (IS.'IO), P C. A P. 4**2; oml boo Iturddi v. AhkA (1817), 6 
Low, ISo, 201, 11, ji., alUiiuin;: S. C. (ISl 1), M Last, 1; (IS12) 4 Tunot 401, 
Kx. I’ll. ; v, lUnujhtn (I8d0\ 7 (\ iV V. 020. Whero tho plaintiff to 
prove puhliealion ti-udored Boeoiidarv ovidenw, and tho ilefeudaiit pro- 
tluet'd H doeumont hb tho ori;:iiial, it wax hold that tho jud;:o was bound at 
tli.il to hear evidence on both RidA*« and to d«*eido whether the document 
offered wax tho orij^iiuil, and that, if it was, eecondury evidence was inudmiHBibld 
[iiofiif V. irMfaaia ylvSri5), 11 E\ch. 3(K)). As to evidence of the libel where 
a dofondant ha» deet roved the oripnul, bw /foiay v. Drat^ (1872), L. 11. 4 P. C. 
287. Art to what itmomite to eutneient identitiealion of printed copieR, see 
Irtjfr v. Oiiihrrfolf (18B0, 4 Each. 262 ; Johnson v. liutiton (ISSO), 1 llur. A W. 
6S0. W*heti the defendant plead* that the plaintiff publirthtHl the libel, letters, 
in»t otherwise evidence, written by the pluiotiff containing the same f^culiarities 
of rtt>elling art ivcur in tho bbcl complained of an^ admissible as evidence that 
tho libel complaine^l of was wrilteu by the plaintiff {Iirtn.»ke6 v. TuhhtrrM 
(IS60). 6 Exeb. {#210. 

{#1 Uvmersall v. 14 T. L. K. 4d0, C. A. ; compare Iklacroizy. 

t (18171, 2 Stark, tul. As to putting the word ‘‘private’' on letters, see 
rutlman V. //•// d* SMprti, ;‘rr IfOrKs, L.J., at p. 629 : “ Moreover, tbe letter 
WHS directed to tho plainuffs' firm " (instead of to the plaintiffs in th^ir 
individual cai^icity) “and was by one of their clerks. The tender 

might have written * Private* outside it, in order to prevent it being opened by 
a clerk. Thii defendants placed the letter out of their own otmtnd, and took no 
means Uy prevent its being opened by the plaintiffs' clerks ** ; and see note (o)^ 
p. 668, eatc. 

(a) f&x T. /frudmcA (1864), H I. C. T«. R. 463; end on principle he it 
et iea$t civilly liable if, although he did not intend to communicate the libel to 
Die pleitttil! or to anyone else, he transmits it, instead of a different document* 



Part HI.— Potucatiok. 


661 


. 1224. If a letter is sent through the post it is primd faeif proof, brct, i, 
until the contrary be proved, that the person to whom it is addressed In Libel 
received it in due course (b). Actions. 

1 


or I 

for — ,, ^ 

before the libel reaches the bands of the addressee. 


or ti;loj;ram. 


1226. A person, even though he l)e not the nuikor of a lilxd, who of 
knows or ought to know that a document in his possession contains 
or is likely to contain a libel, must do all he can to prevent it Ixnng 
communicated to a third person. If he fails to do so, and in con- 
sequence the libel is communicated to a tliird person, he is liable us 
the publisher (c). 


to a thii'd person, and by his nustnke thuH coininiinicates tlio lilifl to a thiid 

I HTson. As t<3 criminal proscK'utions, boo It. v. Paine (IGlMi), ,> Mod. Uop. HHJ. 
’hero P. wrote the libol at the di(;tiitiou of anothor. JIo uftorwards kopl it 
in his study, and suhsoquontly by mistake delivered it to h. instead of another 
p;q>cr. Ik transmitted a copy of it to the Mayor of llnatol. P., afterwards 
bcMU}; examined by the mayor, confessed that he wrote the libel, but 
that ho neither composed nor published it, but only delivered it instiMid of 
another paper to Ik P.*fl servant, however, proved that 1*. sent him to 
the study for a writing and tliat as ho did not tiring the paper sent for. P. 
fetched it himself, and being in the room only with Dr. 11. the libel was re])euted, 
but ho could not tell by whom, but ho retnemWoil the tirht vitho . The court 
said : ** It is true the delivering it by mistake is no publication, and if there was 
no other evidence against him but llis own confession Uio whole must Uf taken 
and not so much of it as would serve to convict him. Hut when ho sent his 
servant to his study for a pafaT but fetched another, it not nniterial whetloT 
it was rend by Dr. H. or not ; for if that was the liUd and read by either, it is a 
publication.” 

ti) IfariYw V. Horrm 1 Or. M. & ll. ‘J ’A). The ppsluction of n h lier 

with the seal broken and with the poslinark on it is strong Pakkk, Ik), 

or at least primd farit {ihid., ;>fr Aldeksox, Ik), evi<lenro that it was ri'ceivod hy 
the addressee {ihid.). If a letter containing a bb**l has itsedf the postmark 
on it, this is primd facie evidence of it having U*cn pubbshwl {Shipfu/ ?, 
(I8.’l(i), 7 C. & P. tiWi). 

(t) Jiohinson v. Jojm (l.sTW , d T.. P. Ir. ,’kU (where it was held to l)o an 
actionable publication, and that the j>ri\ile::e whii-h niii^ht, in bk« rin uiu- 
stances, have covereil a sealed letter was no defeme). 

{d) In Whitfield v. I^outh Ka*Urn Itail. tfo, (isys), K. Ik &. Ik 11/, wliere it 
Was decided on demun'er that a coriKiration aggreirste mi^dil be huhle for 
causing the publication of a litiel, the publication was bv ti-hyraph ; 

and in iril/iamjea v. Freer (1874), L. Ik 9 C. P. 893, w here it w«s held th«t the 
transmission unnecessarily by a telogrum of lil>elloui!> matter, whirh would have 
lieen privileged if sent in a sealed letter, avoided the privilege, it wa* 
assumed that a transmission by teloirram involves publication to thud j/ersons 
liefore it reaches the addressee. Where, however, tninsmisMon by telegram i« 
the usual and reasonable course to adopt in the rirciimfctaiKV's <if the 
privilege is not avoided {Fdawndgem v. Ihnh tf* ko., /,<//., and Hurntr, [liMiT, I 
K. H. 371, C. A.). ... 

(e) The statements in the text are base#! upon Vx'.tftlhf v. Madu n 
J thrartj, LUl., [I!K»<»] 2 Q. Ik 170, C. A. (circulating lii/rnry). and 
J ottie (188^;, ]G U. B. D. :k>4. C. A., ;/rr I^>nl Ksiieu, M.H., at p. 8.>7 (vendur 
0 ? newspapers) ; see also Day v. Dream (1837), *l Mo<)d. A ik 64 (j;»<»rt«r;, and as 
to bookseUers, the cases cited in note (a), pp. 666, 660, In Kmmem v, 
J*i4tle, $upra, the jury found (I) that tie defendanU did not know that the 
newsfiapers at the time they solo them contained lilsds on the plaintiff ; (2) that 
it waa not by negligence on the defendants* part that they did not know there 
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A peraon who parts with the possession of a docnment which 
contains a libel is presumed to know or to have reason to know that 
it contains or is likely to contain a libel, unless and until the con. 
trary is proved. The burden is on the disseminator of a libel to 
proTO that it was not due to any nesligence on his part that he did 
not know that the docnment contained or was likely to contain a 
libel (/). 

1227. A master is civilly(f/) liable for the act of publication by 
his servant, although he may have bad no actual authority, express 


WAR any libel in tho nowRjMipors ; and (.'1) that the defendants did not know that 
tho iiowMpapor was of such h chnmcter that it was hkcly to contain libellous 
irialter, nor ought they to have known so. Tho judge at the trial on these 
tiiulingH, ordered judgment to l )0 entered for the defondants, and the Court oi 
Appeal diKirusHod tho iipjwal of tho plaintilT. Lord KsiiEii, M.B., said: “I 
ugn*e that the defcndaiitM are ^trima Jarie liable. . . . But the dofcndanti 
did not eomnoso tho libel on tho plaintiff: they did not write it, or pnnt it; 
they only uisMuniiiHiod that which eontuinod tho liliel. Tho question is 
whether, oh such di.‘«seiniimt*irH, they published tho libel. If thoy had 
known what was in tho pn|)€T, whether they were paid for circulating it oi 
not, they would havo published the lilsd, and would have been liaTde for 
DO doing. . . . But here, upon the lindings of tho jury, wo must take it that 
tho defeiidunis did not know that the paper contained a libel. I am not 
nreparod tii say that it would lie sufliciont for thorn to show that they did not 
Know of tho particular liliel. . . . Taking tho view of tho jury to be right, 
that the defendants dal not know that the pa{>er wa.s likcdy to contain a liliel, 
and Htill more, that they ought not to havo known this, which muHt mean that 
they ought not to h''v*e known it. having used reasonable care, the cn.so » 
roiliicod to this— that the defendants were innocont disseminators of a thing 
which they were not iKuind to know was liktdy t*) conbiin the lil)el.’' The above 
pasHagewasquotiNl by A.L.SMITn,L.J., in VizHeUtjy. Seltrt Library, Lt^l.^ 

n9tM)]*2Q, B. 170, (\ A.,atpp. 170, 177 ; /'offfr (188o), 16Q. B. I).3a4, 

C. A., waH followc<l bv liiiiyu'ay v. Smith Son (1800), 6 T, L. R. 275, Mallon v. 
Smith d* Son ( I SO.'f), 0 L. R. 02 1 . and Martin v. Jiriiuh Museum ( Trustees) ( 1 894 ), 

10 T. li. R. dUS, ns stited in tho judgment of Rosier, L.J., in Vizrtelly v. Mudie’s 
SrM Ltlrary, Ltd., supra, at p. 180. The result of tho cases was thus 
summed up by Romer. L.J. [tbid.): ** I think that as regards a person who 
is not the printer or the tirst or main publisher of a work which contains a 
libel, but hns only taken what I may call a subordinate part in disseminating 
it, in considering whether there has Inien publication of it by him, tho 
particular circum»tanf^ under which ho dissemitiHted tho work must be 
c*msid»To«l, If ho «iid it in tho onlinary way of his businc>gs, tho nature 
of tho biislnoss and the way in which it was conducted must bo looked 
at ; and if he succcimIh in showing (1) that he was innocont of any knowletlge 
of the lilH>l contaiiK^l in the work diHMcmin.ibfd by him ; (2) that there was 
nothing in the work or the cirntmslaiu'os under which it came to him or was 
dist«Mnitiated by him which ought to have IhI him to suppose tliat it contained 

11 libel ; and (if) that when the work was disseininatod by him, it was not hr 
any negligence on his port that he did not know that it c'^mtuined tho libel, 
then, alUiough the disseminatioii of the work by him was jmmdjaeie a publica- 
tion of it. he may nevertheless, on proof of the l*eforc>mention(^ facts. 1)6 held 
not to havo publish*!^ it. But the onus of proving such facts lies on him, and 
the question of publication or non-publication i.** in such a caso one for the 
juTT,*’ Aa to putting the word “ l*riviite ” on a letter and thus coutrolbng the 
mode of dealing with it, see note {i), p. Gt>2, aafe. 

(/) See note (eh SMpro. 

(g) But as to tikO criminal liability of a defendant for the publication of a 
liliel published without his authority, consent, or knowledge, and not owing to 
want of due care or caution on hia part, see Uio Libel Act, 1843 {G & 7 Viet* 
e. tH>}, e. and note (», p. G6:i. and p. 743, jMf. 
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or implied, to write or publish a libel, and although the servant 
writes and publishes statements defamatory of the plaintiff which 
he knows to be untrue, if he does so in the course or scope of an 
employment which is authorised (h) ; and this doctrine is as 
applicable to incorporated companies os to individuals (t)« 

1228. Thus, the proprietor of a newspaper is answerable civilly (.;*) 
for the acts of his servants or agents in conducting the pai)cr, though 
he has nothing to do with the publication and the whole is conducted 
by his servants or agents. 


Oi) CUizens* Lift Awarnnee Oo» v. Jhown^ A. C. 42.’^, 427, 428, P. C. 

(i) A limited company ia liable for Hlander uttered by it» Korvant in the 
course of bia cxnploytr.eut and for the lameiit of bis employers v. 

Mohs' Kiapint^ LUL^ [1908] S. 0. 028, following (^itznis Life Asmimme 
Vo. V. liToiPn, Bupra. As to corporations, »o« OUwjuw Vurporation v. 
Lorimert [1011] A. 0. 200, whore the House of Lords hold that the iivor- 
inoiita disclosod no ground of a<;tion against tlie defondi'rs (the (ilasgitw 
t'orporation). The principle of liability wua in that case atatod by Ixird 
LoiiKnuuN, L.C., at p. 214 ; '* If it was within the 8eo|M' of his authority to niuke 
a statement on liohalf of his principals for thoir Itonoiit, tlion the principalH are 
liuhio for utterances in the course of making that htat«Mnent.’* As to the 
liability of corporations and companies for lil>cl, see ttls«) p. 017, oafe, and 
note (7), p. 789, jmt. As to the agency of the defendant’s wife, w*e nolo (/i), 
n. GoU, aafe. For a case whore it was held that proof of a liU)! l»oing in the 
hundwiiting of the defendant’s daughter, who wioto letters for her futlier in 
common cases, was not evidence of publication by the defendant to go to the 
jury, see l/ardhty v. Vreeniny (1817), 8 Taunt. 42. 

{/) Ji . V. Waiter (1799), 8 Ksp. 21, per Lord Kknyon, O.J., who said 
“ cnininally ’* us well as civilly; hut see infra. As to the KtiWHpo|)er Idlxd 
and liogist ration Act, ls8l (44 A 4o Viet. c. W)), s. \b (entry or extract from 
register of iicwspa])er proprietors), see pp. 085, GG8, />ovf , and note (/). p. 7 lo, }•<>»(. 
lly the Libel Act, 1848 (G & 7 Viet. c. 9G), s, 7 (coiuiimuly culled liord FuinplsjU’s 
Act), whenever upon the trial of any iadictiix'nt or informution for the jmbli- 
eatioii of a under the jdca of iiot guilty, evidciwe shall have boen given 

which shall establish a presumptive C4iw» t>f jmhliciition uguinst the defendunt 
by the not of any other ])erson by his authority, it shall Iw com|»ctont for the 
defendant to prove that such ]»ublic>uti<in was made without his unthority, 
eonsont, or knowlodgr?, and that the puhlicati'*n did not arise fn.in want of duo 
care or caution on his part. As to the common law, s«>e imU* (•/). ]»i>. GOii, <!6G, 
ante. An authority from the proprietor c»f a news|Ki|Hjr to the editor t<i puhliah 
what Is libellous, iti criminal cases, is not, as it formerly was, a ]>resuniption of 
law, but is now a question of fact. Ikifore the Lilwl Act, 1818 (G & 7 Virt.. c. 9G), 
the only question of fact was whether the dcfeiidnnt authorised the puhlication 
of the paper; now, in criminal cases, it is whether the defendant aurhorised 
the publication of the liliel. The proiluctioii of the which contaiim 

the libel, coupled with the proof tnat the defendant is the pmprietor, is 
primd facie evidence that be caused the publication, and the onus is on him 
to prove the negative ; but when ho has pnmsi that the IiU^rary de|iartmoiit 
Wtti entrusted entirely to an editor, the jury ought b(f bdd that a js^rwin who 
employs another to do a lawful act is taken tr» authorise him to do it in a lawful 
ana not in an unlawful manner. In some cases the mere app<jiiutment of an 
editor without supervision or control may involve an authority to publish 
Iliads, as if the paper was a calumnious paj>er ; hut merely friving a ^neru 
authority to an editor to conduct a pajMsr is not per se evidence that the 
proprietor authoriaed or consented to the publication of a lil«l within the 
meaning of the Libel Act. 1848 (8 A 7 Viet. c. 9«), a 7 (/f. v. /(o^ook 
(1877), 8 Q. B. H. 00, (1878). 4 a B. H. 42, 80, 61, 60. 61, where on the fM 
e nd eeeopd api dtee ti^mf by the defendant lor a new trial, which weie granted, 

judgment, of the court (Ooci.ran, O.J., 
§ad L v$b, J,) ): m9 alm>&r.JiUem(tm), 16 Cktx, a 0. me, a U. As to 
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Lib&l and Slander* 


The printer who Benda forth a libel printed by him ia liable as the 
publisher thereof ; and, if the printer and the editor of a magazine 
are sued for a libelloua article contained in it, they are both liable 
for a libellous illustration contained in the magazine, though it was 
not printed by the printer, provided that the illustration is referred 
to in the letterpress part of the libellous article (/c)* 

Though a lil)el printed by a printer ))e not circulated, the printer 
is liable as the publisher for the publication to his compositors 
and other workmen (/). 

Publication 1229. The defendant is liable as the publisher of a libel if he 
» requests, procures, or contrives the publication thereof to a third 

ogeut. person ; and, if a defendant requests another to publish defamatory 
matter, a statement of which he gives to him for that purpose, whether 
in full or in outline, and the agent publishes that matter adhering 
to the sense and substance of it, although the language is to some 
extent his own, the defendant is liable as the publisher (m). 

Publication 1230. The person who publishes a libel cannot defend himself by 
at the itH|uc.4t showing that he committed what is an unlawful act at the request 
of ttiuitiier. order of another person. Thus, it is no answer to an 

lii-pctliUm. ftcfion of libel that the defendant had the liliellous statement from 
another and upon ])ul)lieaiioii disclosed the author's name (n), oven 
though he Ixilieved it to be true (o). 

No publico- 1231. The mere delivery to a third person of a document which 
tioii unlow contains a statement defamatory of the plaintiff in its plain and 

third poruon 1 ! 

uiidoratmub it apiinst iwrsuna rcHiKiiixiblo for the publicatiou of u newspaper, see 

further p. 7415. pewf. 

(4) H’ntfii V. /’ntittr 7 C. P. 

(/) Ihtlthvin V. hUphimion (l77o), 2 Wm. Bl. 1037, Kx. Ch., criticised io 
V. (IS37), 7 Ad. H El. 223, 233, and see note (s). p. CdO, ante, 

(m) VarUs v. Vrr«>'ott (1800), L. H. 4 Kxch. 160, Ex. uh., per Moxtaoi'E 
Hmith, Kkatino, and IIannkn, JJ. (Byi.es and Mellor, JJ., dissenting^ in 
which case v. KtUy (1824), By. & M. 167, and It, ?. CtKtper (1846), 8 

U. B. .MW, were considered. C.’oinj>aie It, v. Hall (1721), 1 Str. 4l<i. 

(m) De V. UWfeniw/ (1820), 5 Bing. 302. No authority from a third 

poiiM)n will defend a man agnln^t un iictiun brought by a person who has 
sufTeitHl from an unlawful act (i6f(/., per Best, (^ J.. at p. 406). As to slander, the 
doctrine in Mtyrthampttm'f {hvl) (1612), 12 Co. R<»p. 132, is now no 
longer law. Uho dootrmo w thus statcHt in tho not© to Craft v. Itotte (16645), 
1 >Vnjs. Satind. 310, 328. 320: "So it is holden to bo no justification to an 
action of slander to suy, that such an one told the slandor to tho defendant. But 
if the }i«Tson n^pating the slander at the oaine time monltoii tho name of the 
person from whom he Wnl it, that may Im pleadeil in justification to an action 
brought against the former.” It U no answer now to an action of slander for 
the (lefetidant to show that he named hU informant and believed the tale to lie 
true, unless ho can show a defence on some other ground ; see M^Chtruok v. 
Am/s/i (18241}, 14) B. A K\ 2<W ; tl’an/ v. IPfeAs (18.30), 7 Bing. 211; and 
irofAia r. Hail (1868). L. R. 3 Q. B. 34Mi, )>er Blackburn, J.. at pp. 400, 401, 
and fOT Lustl, J., at n. 403 (quoted in note |A}, n. 668, fjoU), and the other cases 
cited in the note of the late Sir Edward A aughan Williams to Cra/t t. Hoiit, 
•epre. at (k 330. As to joint publioatu>n of libel, see note (a), p. 616, onfe. 
As to the liability ol the original utterer o! a slander which has own repeated, 
•ee pp. 666, 668 (4 sra., foif. 

(e) Kidman v. Aiii^tt{t654), 10 Eiwh. 63; see alio BUltrill v. WhyUhmd (1870), 
41 L. T. 5B6. If the oooaaioa be privilege the question of belief in the trutn 
of the statement is material on the iaiue of enpioai malice, hut tho boliof doao 
lot Oiato too priTikgo. 
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popular meaning ia, if there is no further evidence, proof of the 
pablication to the third person of a libel on the plaintiff. But if 
the statement complained of is not read by or to the third person, 
there is no publication to him of the libel complained of ; and, if 
the words require an innuendo to give them a meaning defamatory 
of the plaintiff, it ia for the plaintiff to prove the innuendo (p). 

1232. If publication is contested by the defendant and tliore is 
ti\\y(q) evidence of publication by him, it must be left to tlie jury 
to decide whether there was in fact publication of the libel by 
him (r). 

1233. A defendant in an action for a libel contained in a news- 
paper was formerly, in a bill tiled in any court for discovery, and is 
now in the action of libel itself, compellai)lo to make discovery of 
the name of any person concerned as printer, publisher, or pro- 
prietor of any newspaper or of any matters relative to the printing 
and publishing of any newspaper, in order the more oflectually to 
bring or carry on any suit or action for damage alleged to have been 
sustained by reason of any libel contained in such newspaper 
respecting such person. Such discovery may not Ik) made use of as 
evidence or otherwise in any proceeding against thedefeiulanl, save 
only in the action in which the discovery is made {h), 

A certilied copy of an entry in or extract from the register of 


(/i) Soo tlio Lopninjigof tlio i)tis!«ag<'qu<<t<»<l from the jiKl^iiionl I'ulhuuu v. 
Hill a* (* 0 ., [ISill] I Q. IL tVil, C. A., at p. in note (o), p. (JOS, nuir, where 
KsiiKit Paid that publicufi<»n is ** making kiif>W'n/’ Wlu*ro a letfer wn*< 
dflivorod folded up but un>ealcd to a third |H*rson, who without roajling it 
or allowing any other ikthoii to read it dolivorod it to the jilainlilT l»imH<*!f 
a4 ho hud bmi directed, Ixird KLLKXiHUmruii lodd that thin did not amount 
to a publication which would support an aciitm, u]tht)ugh it wotdd have 
Kustuin(*d an iiidictmoiit. as a puhin’ation to the paity linioiolf tendf^ to a 
breath of the peace [f'luiierhm'k v. dinj^tn (ISH’O, 1 Mark. JTl). It MM'iim 
not to 1x1 suHieient in Sctitland to allege publicidion ti an amanu(*n«‘iH or a 
telegraph cleik without further purtieularH, on the gitjuml, apparetiUy, that, 
ftec4)rding to Scottish law, w<irds allegeti 1)C» defamatiny eannol be reganh d 
IS published to an amanueiiRis or a telegraph ch»rk, unle^n they cmiveyed to 
him Bome ineaning defuxnutory of the plaintiff iC v, »S(m« ifc f'o, 

7 F. (C't. of SoM.) Go). As Ui publication to a tijie-wTitor, oflieo Iwjy 
and ciorks, see Bupra^ note (o), p. OoS, antr, A» to public.iiit»n to 
ind others employed by a printer, see note (<), p. G/>(!, aT,te, The erhitUm hy 
Uml Denman, C.J., in Uaiiiu'in v. K^phimfou (177»'i;, 2 Win. IJI. 10;>7, Kx. Cli. 
(see note (<»), p. 65G, anU), was as to tho need of a printer to require ahsistaneo 
ill all cases, not ns to whether the coinjx^sitor and other suliordinuto wi^rkmen 
employed would understand it. 

(7) Ilnrdhg v. Greening (l^l")i Taunt 42, 44 (wIotc tho plaintilT was 
IU>n-8uit(EMl}. 

(r) Jhifi. Ctmipare Ji. v. ththn^m [Ihn. U,) (!S0,’>), 7 Ka'-t, G.*, (is. 
examples, seo Ji, v. Lin^eU (1829), 9 C. & F. 4G2 ; llalduun v. h'tpinunfoti (i77.>), 
2 Wra. Bl. HW7, Ex. <;h. ; Ihnd v. Ihutjh* 7 (\ & V. G2G : Ikfa^roir 

TUttthoi (1817), 2 Stark. 63. A* to dinxdiiig tho jury in criminal cjwes, s<x> /f. v. 
Hdbrock (1877). 3 (i, B. D. 60, referred in note P* H. v. 

(1878), 4 a B. I). 42. 

($) Stat (1836) 6 4 7 Wilt 4, c. 76, b. 19, re enarb-d by the NewBi»aiiers, 
Printers, and lieadi&g Booms Be[ieal Act, 1869 (32 4 33 Viet. c. 24j. 1 *. 1, m 
modified by the practice under the iTudicature Acts. As to iiitcrrf>gatori*?s in 
actions of libel and slander, see title DiecovsKY, liisrECTXON, ANP iNiEUituoi- 
10 & 1 B 8 , YoL XX., pp. 51, 99 ef sej;., 110. 
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newspaper proprietors is conclusive evidence of the contents of the 
register, criminal or civil, and is prhnd facie evidence of all matters 
and things thereby appearing (t). 

Sect. 2. — In Slander Actions. 

1234. A person publishes a slander of the plaintiff who speaks 
words slanderous of the plaintiff to or in the presence of a third 
person who hears them and understands (a) them in a sense 
slanderous of the ])laintiff. 

1235. If in publishing the slander such a person is merely repeat- 
ing what he has heard, there is nevertheless a publication by him 
of that which he makes known to the third person (/;). In such a 
case also it is clear that there has been a distinct publication by the 
original speaker of the slander to him who repeated it. 

But though the original speaker is responsible for the publica- 
tion by him to the person who repeated the slander on the issue of 
publication, he is not as a general rule responsible for its repetition (r). 

lie is, however, responsible in certain exceptional cases (d) for the 


(<) Soo titU'8 Kvioenoe, Vol. XIII.. p. 474 ; r«Efts AND PitiNTlNO ; Newspaper 
I.iboland Ue^istraiuiu Act, ISSI (44 & 45 Vict. c. 00), h. 159. As to the meanin^of 
“ nowspiipor^’ and ** proprietor/’ see notes (m) and ( p), p. 744. pwf ; as to the duty 
of the jirifitors und publirthorH to muko yearly returns see Newspaper Li bol and 
lie^istration Act, ISSl (41 ^ 4o Viot. c. 00), s. 9 ; as to the right (*»ot the duty) 
of M party to a transfer whereby there is a change of proprietorship to make a 
rofiirn at any time, see lAn/., s. 11 ; and see further titles CopyiiioiiT axd 
l.iTRUAiiv ritorKUTy, Vol. VJII., p. 154 ; I’kers and ritiNTiNO. The statutory 

{ jrovisions os to registration of newspapers do not apply to any newspaper 
M>Ionging to a joint stock company incorporated under the Companies Acts 
(Nows|iajH»r Lilxd and llegistrutioii Act. I SHI (44 & 45 Vict. c. 00), s. IS). 

(«) Sbiiultw consists in the apprehension of the hearers {Fleetivotni v. Curlei/, 
(1019). Hob. 207, 2*58); see also nolo (r), p. 619, ante. 

\h) .See note (tiV p. 6*54, anfe. 

(r) The general rule that the original utterer is prim<3 fttne not resprmsiblo for 
its rejtotilioii was rotTognisokl in Herd v. (1869), 7 Ling, ‘ill (approvcnl in 
r/rtrAr v. ^for^Jan (1877), IlH L. T. 654 and nderred to by LlNDDEV, Ij.J., in 
V. (1891),' 69 L. J. (q. li.) 261, ilAX and Parkiiia v. ScoU (1862). 

1 11, & 156, in />m v. Mnrc»ra»x (1881), 7 U. B. 1). 464, 0. A.,Buamwei.l, 

l^J., said, si p, 467, that there was ample authority to show that a man is not 
liable for damage w’oasiono<l by a iweetition of a slander. ITie statement, how- 
ever, means that primd facie he would not l>o responsible. As to the exceptions 
(mm the general r\ile, see n. <567, j» 06 <, notes (d), infra, and (.0 niul (g), p. 667, 

(d) The four exceptional enses arc thosi> which are (MiuinWiited liy I a>i*rs, LJ., 
in .SpfiyAf V. irvtnat / 11891), 159 J., J. (q. i».) 261, 262. 1\ A. ; whj pp. 667, 668, 
pos/. and tlio oiws cited in the notes then'to. There A.,. the defendant, falsely 
imputed unchastity to C., the plaintiff, an unmarried woman, engaged to be 
inaiTieti to I),, by words s]x«ken by A. in the presmico of 15., the mother of the 
ntaiiitifT. . R re]M>atc»d them to the plaintilT, who re|>eate<l them to B. ; 
1). broke off the onpigoment liose of inarriage is spckcial damage. An im- 
putation of uncliastity to a woman was not then (as it is now) actionable 
««, in the aen»i« that no special damage need lie alleged or pn>ved to make 
the defamatory spokeu words actionable. It was held that the action could not 
he inaintaineii because A. did not authorijio B. U> repent the slander to D., or 
intend that it should be reputed to f>., nor was the repetition of the words the 
natural iwiilt of their original utterance, nor was B. under a moral duty to 
repeat the fdandor to C., and C. under a moral duty to repeat the slander to D. 
la that caMb u C- waa the nlaintiff and knew what she was saying to 1)., it 
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repetition if the slander is a defamatory statement actionable per ur, Sect. 2. 
or, though not such a statement, is a defamatory Biatement In Slander 
^vhich causes, as a natural result of the repetition, special AcUons. 
damage to the plaintiff. The exceptional cases (t^ are (1) where 
the original speaker authorised the repetition to tlie third 
l)erson (/), or (2) where the original 8|>eaker intoudod that the 
person to whom he uttered the slander sliould repeat it to the third 
l)erson ( /*), or (3) where the repetition of the slander to the third 
l)erson was the natural result of the original publication to him who 
repeated it (//), or (4) where he to whom the original publication 

fteoiii!} difficult to nuderstiind why aiiyutio hliould 1 m* liuhlo to ('. for tho puMi- 
cation 1»y C. of a Btatemont defamatory h»Tst*lf, ovon if hlio was under a 
inorui ohii^atiou to rc|>eat the staloiimitt, unless a di^fcitdant is in law lia)>lo for 
the publication by the pluiiititf of a slaiidor on the plaint iff wlicn the ]>!uinUir 
is under a moral ubli^aniiii to publish it. Lovks, L.J., in that (asr, was of 
opinion that if there had Ihmui ti moral obligation on H. to coniminiicato tint 
Biandor to her duii^htor and on the duiij^htcr ( to nimniuni»*alo it to ]>., tlm 
defendant would have been liable. It was wiid, howoviT, by liUi'Ks, L.J,, 
that the words complained of wcio untrue, and that P. must liavu known 
that they weio untrue and that tluMo could not Ik« any ohlipitiuit oillior 
on 11 or 0, to re|K}ut tluMii to 1>. In Chrkw Mttiyncux (ISTT), .‘1 li. H. I>. 

2:17, C. A., PHAMW'm.L, L.J., said, at p. 2-I-1 : “1 wish remark that a 
j'crsoii may honestly make on a nartiuiilur ot‘ca.Hion a defumatory Ktato- 
nmiit without believing? it to be tru<\ Iwcaiiso the stateiiient may ho of mich a 
charai'ter that on that occasion it may bo proper to communicate it to a par- 
ticular piTson who ought to bo informed of it.” The fiicl, howcM-r. llnil ii 
lumour is believed by a person to bo uiilnie is in most cases strong fntnui faut 
C'Vidence of express malice on the pail of such ii ]>erson who icpeats it on an 
ocx;uhion otherwise juivilcgod. In Spttf/fU v. OWao// (18JM), UO L. J. (g. ii.) ‘J.'U, 
r. A., LlNhi.KY, at p. 232, referring to the c«mteiition of couns<«l that 

cluhses (2) and (3) (see the text, infra) were exceptions to the ruli*. in v, 

(1802), 1 11. & C. 1,)3, to tho eflfeetthatin the <’a.so of an unauthoii.si d rc]M-ti- 
tion of a slander it is not the person who utters the sluiidrr, hut the persun who 
i'e]M«uts it, that i" liable, held thutthcie was no evi<k'n(e to hupporl that view. 

<«-) See note (</), p. Odd, ante, 

(/) Tho first and sewind excoidi'ins referred to by LorKs, L.J., in Spfojht 
V. nHprat seem to bo founded on tho fallowing passage from 

Odgors on Libel and Slander, 2nd cd., p, KiB, which was quolfd with aj'pioval 
by Hvudlestox, II., in KVa/nry v. Mmifuanl 21 U, P. V. ♦i3(», at 

p. 631 : ** AVlicro thoro is cvidenco that tho dofendant, though ho ►jioko only 
to A., intended and dosiroil that A. ^-hould re|»cjit his woids. or expressly 
requested him to do so, hero the dehmdant is liuhlo for all tho con.M*i|iu*n»c.*s of 
A/s rei^ctition of the slander, for A. thus becoiiich tho ugont of the dffciidant.” 

In V. Moitjnanf, anptat it was held that a paftigraph in a statement »if 

claim, in an action for an ullogo<l libel published in a m*Whpaia?r, staling that 
the dofendant knew that tho words published would l>e and tho saim’ in fact 
wore repeated and published in other oditioiis of tho Ham© newspaper was 
properly pleaded and ought not to bo struck out. So, tw>, in Jtrwitury v. ( 'wz/ier 

» 12 Q, Ih D. 94, It was aasumiHi that a statement of claim which alleged 
. **at the request and by tho dir*>ction of tho defondanf falwly and 
malhnuiibly sjM^ko and published of and conceiniug the plaiutitt ” ceilum 
•landerous wunls there set out disclosed a grsjd cause of action. 

{y) See the tUitnm of Lrm 4 EiiALK, J., in H. v, (1832), 3 13. A Ad. 

184, ttt p. 188, cited with approval in Whitney v. Motynnrd^ iw/zra, per 
lluiiDUKSTON, 13., at p. 631, to the effect that, if tho ©xperumoe of luatikuid 
tiiuat lead anyoiio to expect tho result of an action, ho who does tlio act will bo 
reoponsiblo for that result It is sufficient Umt th© result be the natural and ' 
ptoboblo result; and it is not ossential that it should be tho natural and uooea* 
lary or the natural and legal result. Bee Lywh v. Knight (18611, 9 H. L. Cao. 

877, per Lord Wtoleydalb, at p. 600, whore the rules laid down by Lend 
ELLXiTBOROuaBt CJ», in Vijar$ ▼. WUcadm (1806), 8 ISost, 1 ; 2 Bmith, 
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was made was under a moral duty to repeat the slander to the third 
person (h), 

1236. The above statement is framed in accordance with a judicial 
classification (t) of the exceptional cases in which a person will be held 
liable for the consequences of a repetition of a slander which he 
originated. The first, second, and fourth classes appear, however, to 
be instances of the third class which is based on a principle of law 
not confined to actions of libel and slander. On that principle a 
jierson is responsible for the repetition of a slander, whether action- 
able per se or otherwise, originated by him if the repetition was the 
natural consequence of his original utterance, provided that, 
where the slander is one where special damage is of the gist 
of the action, ho will not bo liable unless the special damage is tlie 
natural result of the repetition, and therefore the natural result of 
tlie original utterance of which the repetition was the natural 
consequence. 

1237. The liability aliove discussed is to be understood as con- 
fined to the burden on the plaintilT to establish the responsibility of 
the original uttercr on the issue of publication. The original utterer 

11 th 0(1., p. 521, woro crificiHiMl an 1)oin{? too rcj^trictod. Tho statoment in 
Hard V. \Mc$ (ISSO), 7 Hio^. 211, ;«<t TfNDAL, C.J., at p. 215, that “every 
iiiun iiiumI lio taken to bo atiHwemhlo for tho noeosHui'y conooquoncos of hU own 
wron^cful acts,** id too narrow in tho ))roHcnt stalo of tho law if it cxcliulo* 
probable roHultd. S«<o Fraucatse *fes A^phalies v. Farrell (18Sj\ 

Cab. iSi 101. 5e.‘l (wliero it wax hold that tlio wioiioful refawil of a third party to 
fiiltll a co!itru(*t uuiy give u right to djHH'ial datiuige for alander if aueh nduKul 
Ih» tho probtiblo ('onsA^ipUMHO of tho uttoranco of the plunder), and v. 

[IIMM] 1 K. H. 188, (\ A. (wheio tho pluintill failed becaupo it did not 
appoiir “ in ]K)irit of law “ to 1)0 a tiatiirul coiipoquenco of the wordd ppokon, or 
one whiidt the defondant could reapoiiably l>0 taken to have cuntcin)>latod when 
lio «[H»ko them, tiuit the plainliff’d ernploycTs phuuld diniriiHS him). See also 
Sfteitjht V, (hmiay (ISUl), GO L. J. (u, lu) 281,0. A.,j*er LinDLEY, L.J.,at p. 282; 
and Hoe p. 780, 

(A) Jhrry v, Jlamllnf (1807), 10 I.. T. 203, referred to by liOPES, Ti.J., 
in iS/f/f/A/ V. (/o^ariv, xupru. lu puch a ca^o there is a diptiuct publica- 
tion by tho iwrsou wh(» rejH»al8 tho plunder Injing under a moral duty 
to do HO. lie would, however. Ix) able to avail hiuiPolf of the defence of 
pri\iiego, if he wero miod. The Ptatomont of LopES, L.J., is confiiuxl to the 
CUN*} of luoml duty ; but tho namo principle applies to a legal, Hot'ial, or moral 
dutv, Atr indeed to the case where Uio ]X)rHou who rejwat^ the slander has a 
auflicieut interest in mukiiig the commuuicuition to tho ixirson to whom 
he tuukoP it to make the repidition privilogwl so far as lie is concenied. 
As to jwivilege, m'o i>p. G77 rt jtnsL The liability of a person who 
rtqpaits a slander has Wn well expn*.sHt^l as follows: “It w no justilica* 
tiou to a person, in giving currency to that which is injurious to the 
chameter of another, for him to wiy that he heard the statement made by 
another |n»rson. If ho justities at all, he must »h»»w that he made the cominutii- 
cation under cirruinstances that gn\e it a privileged character, that he was 
justitied in making the commuiiieution. or that tho wonls tbemsoives, whon ho 
.•(|>oke the words, were tnie. It is not enough for him to say that he heard it 
from wmw other persim” (iratAnn y. Halt (18GH), L. R. 3 Q, B. 396, per 
l.rsif, J., at p, 403. and see utt*l , net Bi^ckbckn, J., at pp. 400, 401, approving 
M'Fhrreon y. /kintV/i (1820), 10 B. Si C. 263, per LiitlkdalB, J., at pp. 272, 
273). See also as to the liability of one who publi^hea a libel or slander 
which be did not him'»(df c»mtnv<s ** distinguishixl fn»m the liabdity of the 
original publisher on the issue of publication, p. 661, and the notes to 
CVa/l V. iloite ^1600), I Wma Sauna. 310, 
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may, though responsible on the issue of publication, nevertheless be 
entitled to judgment if he establishes a plea of justification or that the 
original utterance was privileged. On principle it seems plain that 
if the original utterance was not privileged, and the original utterer 
is responsible for the repetition on the issue of publication, the 
original utterer cannot escape liability for the repetition on tlie 
ground that the repetition was a privileged communication. Indcoil, 
the fact that the repetition could be successfully defended by the 
person who repeated the slander, on the ground that ho was under 
a duty to repeat what he heard to the person to whom ho n^])oat(id 
it, is a ground for holding the original utterer to he re8ponHi})lo for 
the repetition on tho issue of publication. (Conversely, the pcu’son 
wlio repeats an untrue statement which is d(damalory of tho plaiiitilT 
cannot escape liability, if sued for the ropelilion, by showing that 
the original utterance to him was privileged, if ho was under no duty 
to repeat the slander to the person to whom ho repealed it, ihougli 
he would bo entitled to judgment on tho ground of privih^go if lie 
was under a duty to repeat the slander to the person to wlioni he 
repeated it, even if the original statemoiit to him was iu>t 
privileged (;). 


Part IV.— Defences. 

Sect. 1. — JnstificatUm. 

1238. No action for libel or slander will lie unless the defendant 
has falsely published of tho plaintilT a statement which is defama* 
tory of the plaintiff. The plaintitf must alhsge the publication, and 
prove it, if the publication is denied, 'i’he plaintiff must sot out the 
statement, and if the words are not libellous or slanderous of the 
plaintiff in their liatural and primary sense, he must, by an innuendo, 
assign a libellous or slanderous meaning, and unless tljo defendant 
admits the innuendo the plaintiff must prove it (A). Tho plaintiff 
must also allege that the statement i.s false, but since tho law pro- 
suines that a person is of good repute unle.s.s ami until Die contrary 
is alleged and proved, the burden is on the deh'Tubint of all(«ging 
affirmatively (/) and proving tliat the defaimihiry stalt-inenl which 

(j) As to tlio liability of tho fiorson who rr*|K5utM a hluich-r, hi-o rofo '/>), 
)\ nnie. The wonls in thn text, “if ho wan un«bT ii ♦luty," nro to 

HA covering all caM3s of intorcst onlnty which uie inclutlo'l iit the 
defoijce of privilege. As to privilege, poo pp. 077 et «rrj,^ 

ik) As to innuctidoes, wee pp. tWO ct /cy., ow/^f. 

(f) Sec licit V. Lowes (1SS2), 'ri h. J. (q. li.) .'bifh Ah to j«h afling joplifioatu.n 
before 1852 and after 1852 up to the time of the Judienfun* Acts, we the not^s 
of Serjeant WilliaTns and the late Sir E. Vaughan WilliouiH to Cm/t y. Jlntfc 
1 WTiih. Sauiid. 310, 327 rf and the caws there citofl- Sco 
1 and Leake, Precedents in Pleading, 3rd (IMisJ wl., p. 723. Ah t<# 
pleading fair comment, nee Penrhyn v. Liemstd Vitiunllen* Mirror 7 

T. L. It. 1 , where the dofendaute plea<]ed thua : — ‘*(1) .... (2) They deny 
that they publiahed the said words falnely or malicionaly or with any of 
tho meanings in the statement of claim all<*gr4d or with any defamatory 
meaning. (3) The said wonU without the alleged tneanium are not 
defamatory of the plaintiff. (4) In so far aa they consist of allegatioiif 
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Libel and Slander. 


hkot. 1. the defendant published is true. The defence of truth is only 
Jostifica- required on the assumption that the defendant has published k 
defamatory statement. It may be pleaded as the sole defence, or it 
Defence niunt ^ ]>leaded alternatively to the whole or part; but it is a 
be pieaiiud separate defence, and must not be treated as part of the issue of 
tie|>antciy. publication. The allegation in a defence of the truth of the state- 
ment complained of is called a defence of justification. 

Defence of 1239. The defence of justification confesses the publication of the 
justified or so much of the statement as is justified, and 
Avuidi. asserts that it is true in substance and in fact. It is not necessary 
for the defendant to justify, and it is not permissible for him to 
justify, that of which the plaintiff docs not complain. It follows that 
the defendant may not set out a version of the statement which differs 
materially from the statement set forth in the statement of claim and 
justify that version. He must for the purpose of justification accept 
the plaintiiTH version of the statement, or r^tatement which is in sub- 
stance identical with the plaintiff’s version (m). 


of fact, iho aaid wohIm aro true in subHtanco and in fact, and in bo far as 
they coiiMint of cxprcMHioiis of opinion they aro fair commoiita mado in good 
faith uhd without malice upon tho Baid facta, which are a matter of public 
interoHt.*' The DiviHioual Ctmrt said that para. (2) must bo amended by atriking 
out tho wor<lB ** falatdy and maliciously and ioMorting the worda ** aa alleged,'* 
and para. (.'!) inuat bo amondod by iuaorting the words ** if defamatory do not 
refer to tho plaintiff,** and that para. (4) mu«t remain, but particulars must bo 
given. Aa to tho plea of fair commoiif, hoc, fuilhor, Walker {Peter) A Son^ LUl^ 
V. UiMhjmi, [1909] 1 K. B. 239, 2^7. C. A., amTuoto (a), p. 700 , yoet. As to 
disco very ami ii>terrr>gatoi‘ioH, seo, generally, title DiawvKiiv, iKsrECTiOM, akd 
I xTKUudoATouiKa, Vol. XL, pp. 99 ti »e</. As to discovery of documents, see 
nlao KnU Pml ('unceMiom^ Lid. v. Diujuid, [1910] A. C. 452 ; affirming [1910] 
1 K. B. 90'!, (.?. A. Ah to iiitcrrogubu icH, aeo also the cases cited during argu- 
ment before tho full court in Manes v. (tae Liyht and (Joke Co., [lUllJ 2 K. B. 
MS, C. A., and those refernnl to in note (/), pp. 712, 713, 

{vi) *' The law is plain that, if you wish to disjtute the sense given to the 
wonla in tlie lilntl, you must do so by the plea of not guilty, and if you wish to 
justify you must confess and avoid {^llnmhridije v. f/Otiwicr (1864), 12 W, R. 
878. }*er Byles, J., at p. H79). ** That is a clear and concise statement of the law 
as it was, and though the forms of pleading have lieon altered the substance of 
the rule is still tho sumo** {UoMam v. Itudije. [1893] 1 Q. B. 571, per LordCoLE- 
Rn»ue,C. J. (during argument), at p. 574). In the latter case the deumdant pleaded 
to the statement of claim, setting out defamatory words alleged to have been 
spoken by the defendant of the plaintiff, that ho ** did say the following words,'* 
and proceeded to set out his own version of what he said, which differed 
materially from Uie wunls set out in the statement of claim, and Uien alleged 
that Uio words s|>oken by him were true in substance and in fact, and were 
spoken on a privileji^ occasion. The defence was etnndc out as embarrassing and 
tending to ptejudice tlie (air trial of the action. In Brembridge v. Latimer, 
9 Hpra, the declaration set out part of a newspa^ier article accusing the plaintiff 
of base and ungrateful conduct The defeudont pleaded that words in the 
article charging bribei^ were omitted from the declaration, and set out and 
justified the whole artide. It was held that thoee pleas were rightly struck 
out as being calculated to prejudice, embarrass, and delay the fair tiiid. Thia 
dooiAtmi was approved in H afiria v. Mali (1868), L. R. 3 Q. B. 396, per Black- 
nuHK, d., at p. 402, because, a portion of the newspaper being eet forth in the 
declaration with an innuendo, the defendant endeavoured to show that if the 
whde aiHole was taken, the plaintiff would have had a diflhrent cauae of 
action, and he aoiight, by his plee, to set out the whole article, end to to 
iuilily it as true in fact That was irrelevant to thequeetaon el iasne, whethit 
Lehaa publudied the libel charged in the dec l a r a tw iL 
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The defendant may justify the statement alleged hy the plaintifl skot. i. 
to have been published in the meaning assigned to it by the plaintiff Jastifica- 
by an innuendo ; for in that case the defendant is justifying that 
of which the plaintiff expressly complains. Further, whether Dcfcndimt 
there be an innuendo or not, the defendant may justify the nmstnot 
statement alleged by the plaintiff in the natural and primary sense 
of the words set forth m the statement of claim ; for, if the other than the 
plaintiff has pleaded an innuendo and fails to establish it, ho may stntse, 
fall back on the natural and primary meaning of the words ; anil 
if he has pleaded no innuendo, he must rely on their primary Reuse nssiKned 
and natural meaning. bypiamua. 

The defendant, therefore, may justify the statement set forth in 
the statement of claim either in the sense expressly or in the sense 
impliedly complained of, or in both senses (»). Ihit ho may not 
assign a meaning to the plaintiffs version of the statement wliich 
differs from the natural and primary meaning of the words and 
from the meaning specially assigned by the plaintiff, and justify the 
statement set forth in the statement of claim in that sense; for that 
would be justifying a meaning of which the plaintiff docs not 
expressly or impliedly complain (o). 

1240. Further, the defendant may not justify a part only of a Dcfomiant 
libel or slander, unless he can show clearly that the statoments are 
severable (p). Where the charge complained of is not Hcverablo in ® 

('(impiRfnt 

elewriy 

(w) This is confession and avoidance within tho meaning of the rule reforred to Hcvcikhlt, 
in note (tn), p. 670, ante. Commenting on the Common haw Procoduro Act, 1 S,V2 
(15 & 16 Yict. c. 76) s. 61 (the substance of which is still Inw), iii.ACKnurtx, 

J., in V. JJall (1868), L. K. 6 Q. B. 396, at p. 402, said that tho 

legislature thereby enact(*d that a dcclanition contuining ono count for IHh I 
or slander with an innuondo that tho words were usod in a particubtr meaning 
should be taken as if there were two counts, one with the innuondo and ono 
without the innuendo, if the plaintiff proved cither it was sufficient, and that 
it followed that a defendant might plead a justification as to tho words with the 
meaning in the innuendo, and also as to them without the meaning. 

(o) That would not bo confession of tho plaintiff’s case, but tho confession of a 

case of complaint made for the plaintiff by the defendant and the avoidance of 
the complaint so invented by the defendant contrary to themlo ; see notes (r«), 
p. 670, fliifc, and (n), Under the present system of pleading the T)ublic44- 

tion may be travel^, also the alleged moaning of the woids, or the plea that 
the words have a defamatory meaning ; but tho defence of justification is then 
an altomative defence which for the purpose of that defence cfuifesses and 
avoids. As to pleading, gcnerolly, see title Pleapino. 

(p) There is a string oi authorities to this effect {liaiMim v. Jinthjp, [1893] 1 
Q. B. 671, per A. L. Smith, L.J., at n. 676). Thus, where the defendant 
published that the plaintiff, a procP»r, bad bo#»n su«j»cnd©d thp*e times, per yarxi 
nis neighbours were led to think ho had been piilty of exbirtion, a plea that ho 
had been suspended once for extortion was held bad (ClarkHm v. Lmv»fm (1829^, 

6 Bing. 266, distinguishing Kdvoarde ▼. (I82'l), I Bing. 403). Siili^weiitly 

the defen^nt put in a plea to one of tho saiu suspoiisionH that tho plaintiff had 
been onoe suspended by Nir J. KichoU, and it was held that the libellous inatPT 
was thus divisible and the plea an answer os to part {Ctarkmm v. (1830). 

6 Bing. 687). Compare Clarke v. Taylor (1836), 2 Bing. (K. a) 664 (justification of 
a poraon of the statement which contained distinct charges) ; and contrast Boherte 
V. Brwm (1834), 10 Bing. 6I». In Inyram v. lawmm (1838), 6 Bing. (s. c.) 66, 
the justification, though pleaded to the whole action, was insufficient. Where a 
count alleged t^t the puiintiff was an apothecary and charged the defendant 
with having said ** he " (the plamtiff) ** has given my child too much mercury 
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its nature, the defendant must justify to the full extent of the 
charge. Thus, upon a charge of murder, it would be no defence to 
allege that manslaughter had been committed {q), or, upon a charge 
of crime with aggravating circumstances, to allege the commission of 
the bare crime, if the additional circumstances would be libellous (r). 

1241. Assuming that the part is severable from the whole, the 
defendant must make the separation, so that the court and the plaintifi 
may see with certainty what portion the defendant means to 
justify (if). If the part not justified is defamatory, the defendant 
is liublo in damages for that which is left uncovered by the 
justification {/). 

1242. But a justification of the truth of the substantial imputation 
in a lilM3l is not necessarily insufficient where it does not extend to 
every epithet or terra of general abuse which may be found in the 
description or statement of such imputation (?<) ; aud unless the 


an<l poi^oncil It,” a Uuit tlio plaintiff did invc the child too much mercury was 
holtl hud (/vW/ V. ItuMdl (1SI2), *4 Man. & (r. I0!U>). “ The dofeiidant does not 
Hovor ono distinct p(irti<in from iinothiT, and ]>rofes.s to answer such portion, as 
in ^Varhmn v. (» lliug. o87 ; hut ho alistracts certain words found 

in the third count, and only proftwisos to answer the charge conveyed by those 
words, the adininiHUu'ing of an excessive quantity of mercury, hut not such an 
excessive (nuintity ih piiisoned the child. The plea is hjid, therefore, as neither 
conhvsMing nor avoiding the alleg<*d slander” {KtUall y. Itumfl, tnpra, at 
p. 1100). Ah to an insuilicient jnstilication of an allegation of want of pro* 
experience, see thtfertU v. Whijtehmii (1ST9), 41 L, T. 6S8. As to 
justiheatiiin of pait of the statemont, see abo p. 074, As to the mitiga* 
tiun of the strn't rule in iiUMh'rn practice, seo kimiiherg l.ahoufhcre^ [1S0:1] 
2 th 11. ISO, V. A., pfT Ijonl Ksuku, M.R,, at p. ISO, quoted in note (f), 
p. <170, 

(i/l V, hitr^m (ISIlOh 0 liing. »S7, per Tinpal, C.J., at p. uOa. 

(*) /iVucAvm)*/ 11 C. H. 111. Thus a charge of killing an 

anrai;onist in a duel under circuinst4iiice.< revolting to a man of honour is not 
jnstitiisl hy a defoneo alleging siuiply killing in a duel (t/)td.). Nor is a charge 
of iinilting a town under circiim.stanceH showing an intent to defraud creditors 
Mitmieutly answerwi hy a defence of quitting which is consistent with an 
alisence of intent to defiiiud {(f'Uricn 7/r//ow/ (1SI0), 10 it. & W. lOS). Ihit a 
complaint that a railway company priiit4Ml and published that the plaintiff was 
ehargini at iHdty Hossious with having tmvollod on a nulway without first paying 
his fare umi was convicted in a penalty and costs, " meaning thereby that the 
))htintitT ha«l attempt^sl to defraud the company,” was sufficientlv answered by 
idfxiiling that the phiintifl was charged and convicted as in the declaration 
TnentioiUHl without expressly justifying the innuendo, the only offence of which 
the ctnirt had eognisanco Isutig for travelling without previously paying the 
fare “with intent to avoid piiymeut thereof” {Ihtpjs v. Great Kwtern ItaiL Vo, 
(lS4kS). \H U T. 482). 

(.s' Stiie$ V. Sokfi (1 800}, 7 Kiist.403, ;>fr T-E lU.ASr, J.. atp. 507. approved in 
r/tirfc*o» V. /Hiicsen, ;^r TlXIi.M., C.J., at p. 592. Tbo woi^ in the 

Wxt ** and the pUintiff” are iiddixl. The modern practice is chiefly concerned 
til see that the plaintiff shall know the meaning and the extent of the 
defence that he may not be taken by surprise. As to treating a general ]>1ca 
as if it applied to each part of the claim where the defendant fails to prove the 
whole to be true, see Zierenhfrg ?. iMhouehere^ sapro, and note (/}, p. 676, post. 

(0 CUtrko f. il836). $ Bing. (K. C.) 654. per TixdaL, C.J., at p. 665. 

Wnere the part omitted from the justification ii ambiguous, the court will not 
Gtaistnie it. u the plaintiff has not put a coustnictiou on it, and will refuse to 
enter a verdict for the plaintiff on the part not justified 

(e) v. ffarmtr (1837), 3 Bing. (g. C.) 759, 767. 
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discrepancy between the statement complained of and tbe matter Bbot. i. 
justified is so great that the defence of justification ought to be Justifica* 
struck out, the question for the jury is whether the defendant’s tion. 
account is substantially correct (a). — 

1243. The libel must be understood with reference to the subject- Subject- 

matter, and a justification which covers the libel considered in w*a‘tt‘rtob« 
reference to its subject-matter is suflBcient (fc). cousidered. 

1244. The modern practice as to pleading (c) a justification is The tost 
that the defendant who justifies either an isolated or a general 

charge must make perfectly clear what he is justifying and what pariiculawani 
case the plaintiff has to meet. If the libel comjfiained of makes sufficient, 
only an isolated charge against the plaintiff, clearly and precisely, Plaintiff must 
BO that the plaintiff would know, if the defendant avers simply that 
the statement complained of is true, what charge ho has to mc'ct *^^"*'**^* 
and the particulars of the charge, the defendant who tlius Bini 2 )ly 
avers thereby furnishes sufficient particulars. If, however, 2 >ar- 
tieulars of the justification are required to prevent the 2 >h^h^tiff 
being taken by surprise, they must be given (d). 

1245. When a general charge is made against a man, the defen- Justificatioo 
dant must state specifically the facts on which he relies as supporting 

the charge which he justifies, in order that the plaintiff may know 
what facta he has to moot and have an opportunity of denying theiu(<r). 


(a) Soe Alexuuder v. North Eadrrn Uaih Co, (IHOh), 6 13. & S. S‘10 ; compare 
Qtnjun V, South-Katitern Kail, Co, (iKCis), IS L. T. TSS. 

{h) Thus, where a declaration allo^^od that the plaintiff was cashier to a person 
to whom the defendant wrote, saving of the plaintiff, “ 1 conceive there is 
nothing too base for him to be guilty of,” a plea that iho plaintiff signtMl and 
doli\er<Mi to the defendant an 1. O. U. and afterwards falsely ami fniudulently 
deiiifd liis si^ature was htdd suiliciont justification, the ])leu averring that the 
libel Has written and published solely in nderonee to that transaction {Tiijhe v. 
Coojter (1867), 7 13. & B. fidS). But "the rule in the text must not hf) taken to 
•diiction a j»loa of justiticutioii to the wonls in a sense whiili is noitlicr the 
primary sense nor the secondary sense assigned to the words by thw plaintiff ; 
Bee n. 071, ante. 

(c) As to pleading generally, seo title Pleading. 

(</) See R. S. C., Urd. Ill, r. 16. 

if} Zierenbery v. Labouchere, [18913] 1 Q. B. ISO, C. A. As to the history of 
the practice, see per Lord KsiiEii, M.K., atp. 181); notes to Crn/l v. Koite 
(l<>(i9\ 1 Wms. Saund, 310, and Bulh*n and Leuko’s J’l^cedonts of I’hMdiiig, 
3rd od. The following cases are still important, us the sulistanco of iho practice 
has not changed: — J*Aif$on v, Stwirt (1787), 1 Term Kcp. 748, per AsiiiiirKsT, 
J.,at p. 762 (a passage quoted with approval m ZiernAHry v. Lubourhrrft «Mpra), 
where it was said, “ When he took u|wii himself to justify gonyrally the charge 
of swindling, he must be pre]»arod with the facts which constiiute tin* charge ; 
then ho ought to state those facts sjiecitically, to give the plaintiff an oppor- 
liiiiitT of deiivitig them, for the phiintiff cannot come to the trial preparM to 
justifv his whole life”; Jhckmtmtham v. AewfA (1 k42), 10 M. & W. 3fil,jr>«r 
PAKick, B., at p. 3fi3, and the stat<* 7 iient of Aldeumon, B., during tbe argument 
{ibid,, at p. 3fi3) that the plea ought to state the <'hurge with the same jirf^cision 
as an inaictinont; Newrmm v. Hadey (1770), 2 l^hit. 005 ; Ihhnte v. Catejthy 
(1809), 1 Taunt. 643; Jan^s v. Stevfue (1822), 11 Price, 236. In Cmrlty w. 
JHimstdl (1873), L. R. 8 0. P. 362, the court expi^essod the opinion that tbo nioro 
eonTonient course was that a plea of justification in general form should be 
allowed with full particulars of the matters intonderl to bo reliwl on in justiit- 
eation. bee also )ont$ t. Bewieke (1809). L. B. 6 C. P. 32, and Odyer T. Mortimf 

HX—XVIIL * 
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^ The^ particulars must be relevant to the issues. If they are 
irrelevant, or vague, or embarrassing, they will be struck out (g), 

A defence, which leaves it in doubt what the defendant justifies 
and what he does not, will be struck out as embarrassing (A). 


(undated) (unreported), referred to by Bovill, C.J*., in (7o«r7ey ▼. PUtmoU (1873), 
L. K. 8 0. P. 362, where Bthrtm ▼. Alim (1862), 8 Jur. (n. S.) 118, O'Brien v. 
(Jlfment (1846), 16 M. & W. 159, and Ore(j*/ry v. Brunmkk {Duke) (1843), 6 Man, 
& 0. 205, wore cited for the plointiU. The substance of the practice is that the 
plaintiff is entitled to know what charge is made against him and the facts, 
as distinct from the evidence, which are alleged by the defendant as supporting 
the charge. See II. S. 0., Ord. 19, rr. 4, 6, 7, 16. In Zierenherg v. Labouchere, 

H I U. B. 183, C. A., the Court of Api)eal hold that the justification for want 
iciont jmrticulars was not a woll-meaded defence, and that until there was 
such a defoiiro there could be no light of disi^overy in the absence of some 
special relation lictween the parties, such, for instance, as that of princi]) il 
and agent, or other special circumsteiiees. As to the modem practice as to 
)>articulars, see also Iletweeay v. Wright (1888), 67 L. J. (q. b.) 694, C. A. ; 
Markham, v. W’emhff^ Beit A (Jo, (1902), 18 T. L. R. 763, ll. L. ; Devereux v. 
(Clarke A Co., [1891) 2 Q. B. 682, C. A. (where plaintiff complained that defen - 
danU, ill rc'viewiiie his book, said that plaintiff was by his own confession a 
liar, and the defendants, who justifiKl, wore onlered to stiocify in their particulars 
the iNissagos on whi<'h they intended to roly). As otner examples of instiffi- 
ctoticy, see JhekinhUham v. Leach (1842), 10 M. & W. 361 ; No/mca v. CaUahy 
(1809), 1 Taunt 613; liruton v. iWwfti (1859), 1 F. & F. 668; Edmotula v. 
H a/kr (1820), 2 Chit. 291. As to tlio distinction between a plea of justification 
and u pica of fair coininent, see Ifighy v. Financial Newa^ Atr/., [1907] 1 K. B. 
602, C. A, (where the iwrliculars askwl for were refused), and note («), p. 7(H), 
vnnt. Where the defendant pleads “ justification ** and *' fair comment,'* the 
Utter question does not arise if the former j»lea be proved (Dakhyl v. Lahouehere 
(1907), [1908] 2 K. B. 326, n., II. L. ; and see IluntY, Star Kewapajter Co,, Ltd., 
[1908] 2 K. B. 30{), C. A., and W'alker (lifter) A Son, Ltd. v, llodgaon, [1909] 
1 K. 11 231), 251, 252, C. A.). The rule that a defamatory statement cannot 
Ik) justiiiod when the same person has alleged the facts and commented on 
tluMii, unkuis Ixith the facts are true and Uie comments thereon are fair, does 
niit apply whore one {lersmi alleges the facte and another coinmouts on them 
{Maugmay, irr<yA<, [ltrt)9] 2 K, B. 968, per PiiiluMOKE, J.,atp. 976). 

(/') See J'Aimm v. Stuart (1787). 1 Term Hop. 748, 762). 

(t/) As to striking out particulars, see Markham v. W’ernhtr, Beit A Co., 
supra (where the House of lAords hold that the defendant was Ixiund to 
su])|H>Tt his justification by facts stated distinctly and with the same 
purticuhirity as in a criiniiial charge). Compare Dickinhotham v. Leach, anvra, 
jsr Au)KKSon, B., at p. 363, cit^ in note (e), p. 673, ante. As to pleading 
justification to the wonls " convicted felon '' and ** felon editor," ei<e 
I,ei/man v. Latimer (1878). 3 Ex. J>. .3.12, C. A. (justification held to be bad). 
Where the defendant pleaded a justification us to all of the libel except 
the heading '* horse stealer," setting out the several circumstances of suspicioD 
related in the libel, but the declaration alleged that the libel was intend^ to 
emivey a charge of felony, and this intent was not denied by the plea, it was 
held that the statement of drcumstaiices of suspicion to excuse part of the 
lilwl was not a sufficient justification {Mimntnry v. Bateoa (1831), 2 B. A Ad 
673), 

(A) flemmy t. Mlar (1889), 23 Q. B. D. ;188, where the defendant admitted 
the publication of the words but denied the innuendoes, and pleaded that to the 
extent of the facts thereinafter pleaded the words were true in substance and 
in fact. Tbe defence then set out a number of facts, and finally contained an 
idmisaion that the words weiw not wholly justified by the said facts and paid 
itk, into court in satiafadion of the plainUfTs claim. The defence was struck 
out not only as eontiary to R. & G., Urd. 22, r. 1, but also as being embarrassing 
on the gnmai that the defendant by hie pleading edmitted that he had gone 
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1246. If the defendant made a statementf whether in writing or 
by word of mouth, which is defamatory of the plaintiff, it is 
no justification, or not sufficient justification, that the statement 
purported to be made on the relation of another, and that it had, in 
fact, been related to the defendant by that other, even though the 
defendant disclosed the name of his informant at the time or 
subsequently at the earliest opportunity. The defendant who 
justifies the statement must allege and prove that the statement 
which was made to him, and which he published, was true in 
substance and in fact (0* 

1247. The burden is on the defendant of satisfying the jury that 
the statement which is justified, or so much, if it be divisible, as is 
separately justified, is true in substance and in fact. If the 
statement complained of imputes the commission by the plaintiff of 
a criminal offence, the defendant, to succeed on his plea of justificu- 
tion, must prove the commission of the offence charged as strictly as 
if the plaintiff were being prosecuted for the offence (!:)• lu other 


too far, but did not montion in what roapoct or to what oxtont ho had ^ono 
too far (Fltiniutj v. Ihdlar (1889), 23 Q. H. 1). 388, 393). Tho ri#;ht to pload a 
justification to part of a divisiblo libel was thoro rocognisod prr Lord 

CuLEiUDOR, C.J., at p. 392, citing in stippoit ot that pro})OMitiou Muuntnfy v. 

(1831), 2 B. & Ad. 073 ; M'Ureyivr v. Utegorif (18*13), 11 M. & W. 287 ; 
and criticising tho dicta in R. v. Newman (1853), 1 K & B. 558). For an iiistant o 
of a jiistiKcution as to part which was hold bad, soo Smith v. iWtcr (1811), 
13 M. & W. 459 ; and soo note (p), p. 071, ante, 

it) See note (n), p. 004, aafe, and note (/i), p. 608, ante. As to mitigation of 
damages, see pp. 724 et eeq., jmt. As to the defence of privilege f(»r finr and 
Hccurute reports, soo pp. 091 et »eq,t poit. As to pleading and particutars, see 
UennMtj w, Wrujht (1888), 57 L. J. (Q. B.) 594, A. (referred to note (m), 
p. 070, 

(k) Vhahnne v. ShackeJt (lH3l), 6 C. & P. 475 (fcirgory) ; WifltiwU v. I/tirmer 
(1839), 8 C. & P. 095; Hofierie v. Hv harde (1802), 3 F. & F. 507 (charge of theft 
by servant in giving away inastor’s bread) ; as t«» strictness of pleading, compare 
Uickinbiitham v. Learh (lB42b 10 M. & W. 301, per Ar.DKK.soK, B., p. 303 
(where the charge complaineu of was duffing). Seo also Markham v. Wernher, 
Beit A Co, (1902), 18 T. L. IL 76.3, II. U (ref«*iTed to iioto ^), p. 674. ante), 
where the particulars of justification were struck out. But wueie the plaint lif 
charged, as a litKil upon him, a notice, publiNhod by a railway coinpauy, 
which stated that ho had l>een convicted by justices of an otlent'e against the 
defendant's byc-laws and fine<l with an alternativo of three weeks' iiii prison- 
mont, and the defendant justified and the alternative in tho conviction was 
really fourtmm days, it was hold that it was a question for the jury whether 
the staUunout charg^ as libellous was or was not substantially true and that 
the inaccuracy did not as a matter of law make the etaUunent iiocesHurily 
libellous, that the conviction was described with substantial accuracy and truth 
in the statement complained of and in the plea was held good [Atexamler v. 
North Foitern Rail, Co, (1805), 6 B. A fl. 340); and see (Jwynn v. Smith- Kastem 
Rail, Co, (1868), 18 L. T. 738 (alternative to a small tine tlirne days' imprison- 
ment, described os an alternative of imprisonment with hard labour). It whs 
further alleged in Alemnder v. North Kagtem Rail. Co., eupra, that it was not 
necessarv to ]ilead that the conviction was still subsisting, Cudrliwjton v. 
irtVilrtns (1610), Hob. 81, being distinguished on the gnmnd tbaiajwrdon bad 
been gnmted, and Cockburic, C.J., in Alexander v. North KnRrrn Rail. Co., 
eupta, at p. 344, stating that if the conviction had been quashed it should have 
bwn pleaded. As to fair and accurate reports, see pp. 094 «f seq., pntt. As to 
admitting evidence, though no particulars of justitication have been given, where 
plaintiffs have never applied for pailicuian, see Mewton f. CUeve, [190IJ 
3 L B. 536, 0. A. 
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Libel and Slander. 


0KOT. 1. 

jEitifica- 

lion. 


Whore 
general plea 
may !« 
applied to 
fiacdi part of 
the claim. 


CoiU. 


eases the proof required is, perhaps, less strict (0 ; but the defen* 
dant must satisfy the jury that the statement justified is sub- 
stantially true, though the proof does not establish every little 
detail. If the statement complained of is that the plaintiff has 
been guilty of habitual misconduct, the defendant does not dis- 
charge the burden on him by proving one isolated instance of such 
misconduct. 

1248. Although in strictness a defendant who pleads generally a 
juHliticalion of the whole libel is bound to prove the whole to be 
true or fail altogether, yet, where the statements in the claim can be 
treated as separate liliels, the court may treat the general plea us if 
it a[)plie(l to each part of the claim (m). 

1249. AYhcro in an action for libel pleas of justification and 
privilege are mi up and the defendant fails as to the plea of 
juHliiicalion, and judgment is given for him on the plea of privilege, 
the plaiutilT is not entitled to the costs of witnesses whose evidence 
does not relate exclusively to the plea of jusiificalion (u). 


(/) As to proving every miitorml p utiiMihir. poo IPmecr v. (1S2I), 2 

B. & C. (178 ; ( V>rv v. /iowd (18UU), 2 F. & F. 241. But in an action by a solicitor 
for lilnd a nloa juntifying a chargo of having iliKcloRod confulcntlal communica- 
tioiiH may uo 8opport4Ml by proof of tho dmcl<»Hnro of communications made to 
him by his cliontH which ar« U(»t so strictly priviU*go<l os to prevent his exami- 
imtioii UH a witness {Mottra v. Terrrll 4 U. & Ad. 870). In Zurmh^rfj v. 

I.alunuhfre, [KSit3] 2 Q. 11. 18a, il A., the modern practice was thus slabHl by 
liOid Fsuru, M.U., at p. 180 : “Strictly sjicaking, the defendant, having 
]>b>udod generally a jiiHtibcutiou of the who^e would be bound to prove 

tho whole to bo true, and if ho failed in doing so, it might Iw said that his 
ploji of justificution failed altogether. That would have been the old practice ; 
Diit that eooins t<i l)o too strict a view of the rights of tho parties to taKo at tho 
present time, and 1 think wo ought to treat tho case as if iho statemonts in tho 
claim wero itatcmonU of soparuto libels and tho general plea of iiistifioation as 
if it a]>pliod to each part of tho claim.*' As to the efTeot of pleading a justifica- 
tion onj,ho queslioii of express malice and damagep, se© note (k), p. 717, 
and p. 72;i, As to giving evidence in luitigutiou of damages, see pp. 724 
H Mtf., vmt 

(tn) See as to this tho statement of the modern j^ractice hv Lonl Ksuek, 
M.tt„ in Zifrenhery v. La/wifAere, siipro, at p. 188, quoted in note (/), 
SMjia'a. Compare IJoneu v. SiubU (1880), 7 C. B. (n. s.) 655, us to refusing 
leave to plead one mneral plea to a declaration containing several counts for 
distinct libelB. In the case put by Lord Esher. M.K. note (/), supra), the 
plaintii! is not embatraspod by the form of the plea. He is warned to come 
to trial prepared to mwt a justification of all the libels in just the same way 
as if the defence had pleaded separate j ustificatious to each part. Olio defendant 
is obliged to give particulars. See also Henuesty v. Wright (1888). 67 L. J. 
(o. B,), 604, C. A., jHFT Bowen, L.J., at p. 696, whore it was saia that objections 
to pleading have always, from time immemorial, been cured, when the 
objection is to the geiiemitv of the pleading, by delivery of particulars. In 
that case two grounds of defence were put together in one plea though founded 
on sopaiate and distinct facts, and the defendant was ordered to inform the 
plainUR whether he intended to prove that the report there referred to was a 
correct report, and also that the charges made were true in fact, or whether 
he only intended to prove that the report was a correct report 

(a) itranm v. HimiUm, [1901] 2 K. B. 8W. C. A., in which HarrUon v. Bwh 
(1856^ £, St B. 344, was considered. As to coots generally, see titles Practicb 
ANU Prooiduri; SouciTORt. At to discovery and interrogatories, see title 
DisoomT, IjraricrioN, and IimERoeATORiis, Tol XI., pp. 99 ef ssj. 
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12M. In actions of slander of title it is essential, to give a catise 
of action, that the staU^inont should 1)G false (o), and on principle the 
burden of proof is on tlie plaintiff (p). 

Sect. 2 . — Abstthite Pnvikiie. 

Srn-SniT. 

1251. Although the statoinont complained of ho dcfainalory of 
the plaintiff and uniriie, \vt, if the occasion of its publication bo 
privileged, the Hluioment is abso!uU‘ly nr conditionally proUndod 
according as tlio occasion of tbo puldication is an occasion of 
“absolute privilege” or att occasion of “ tjiulified privilege ”(7). 

1252. If a statoiuent is published of the plaintiff on an occasion 
which is absolutely juivilegod, the counnuiiicntiiMi also is abs olutely 
privileged. 

So far as absolute privilege is the ]u iviU’g<* of the ijulividtial at all, 
il is a privilege to l)e exempt from all impiiry as to malita*. lie is 
not lialdo to liavo liis conduct iutpiired into to see whetlicr it is 
malicious or not. lUit in truth it is rather a right of the public, 
which the courts will prot(‘ct in the irden sts <»f the public ir>. 

Although since the Judicatun* Acts the defemlant has to ph*ad and 
prove tlie facts on which the defence of privileg»j is haMul, yet the 
court has an inherent fKjw'er of diBinissing an action even hehoe 
defence on the groun*! that it is frivolous ami vexatious; and it is 
TMit necessary for the exercise (d that p<i\\er that the slatemeni nf 
cliiiin should he on the face of it (h inurrahle. It may la* exendhed 
if, upon facts which are hrought hefore the court (t-ilht^r tipon the 
face of the staUonetit of claim nr <,»therwise), or of wiiich tin? r«»nit 
rn ly take judicial cognisance, the action i» clearly shown to ho 
frivolous and vexatious («>. 


'»/' P'lltrv. Ihfirr 3 (\ 1'.. MI. /#»r MAriJH, .1 , ul p. M;*'. Untt v. 

lifuth I M. tX; S. ;iol. if it in a to the c’oiitiurv. is hot gi'od Kiw. 

Th*'ro, huviii;; t »k«oj tiuit thero w»n imi tli.it tlio 

}'ub.i*‘uti<in HUS falw*, I/tiI Ki.fxvuokoroif.r.j,, ui p ana- tlmt th«* 

ftlN’pitioa tiiiit it vru» raalu ijouism*, and unUMful wan A** to 

KiUiHlcr of titlii p’lieniUy, leJr Toitr. 

, fitter v. I^tker. i»'7ra; v. /*’*»«</«, $iij>ra, S-<» tie* Rtuti'Tiirnt of 

MaVIJ:, J., in V^dn v. /♦oW, s’ff>rn, at p. otjielii iiii'.' “ iiiei timndoro 
fals“h<»oil ij< p\on in cviiU-noo ureli-r not pnilty. ».inr« the ie*w Theie m, 

or bhould h'*, no tiifh* olt v in a nain poair.^ hn title. 7'iio law leit prohUTno 
that A. ha*i a p»'hI lule wie'n h«* ( lanpI.eiiH tliat H, »ftid that A. h ul no: a p.> d 
titio. hut the I .w doe.* pr»*‘.nf;ji*, till tte*o Uitrurv ia i*ho«fi. that a tu.-ui in !i »t 
hateful, conteniptihh*. nor rwie nlouH 

'7 p. lies, aide, and note (r), p. nntr. A** to qualiti'Mi or 

c«*n'liiion.d privilcp*, w*i», further, pp. 0V» 

\r) .S'« till* p:i-iii:ipj from tho judgment of t'llAN'Nf.i.r,. J., in lUtUtminf v, 
Untiiffhatn, ' I K. 15. AsT, quoted With approval in ltnrr\. S-ndh, f lUOt*] 

‘2 K. I5. 3<Ki! .111. (A A.; alni v. Lnmh (ISs.'t;, 11 (t H. J.h r>S\ 

t‘. A., fMfr hiiKlT, M.U.. at p. per Ji.J.. at pp. <X»#h ii()7 ; Sf.dt v. 

Utanffieid (iStiS), L. ll. 3 Kxrh.. ‘22d, i.<r Kkli.Y, f.Mi., at p. 22.}. 

(f) tsoe //err v. Umith, [met#] 2 K. li iKMi. .313, A.; /an; v. L^itelUfn, 

[ItKMij 1 K. 15. 4ti7 . C. A. "a ataleinenl of claim fairly drawn may Hiifliri**nUv 
run»f a quo«ti«*n of law. and on tho luttor Wing d<»cidf4 agaitiai Iho plaintifT 
tho (*outt may strike out tho fttatr»ni»'Til of claim undar li, S. C'., Ord. 23, r. 4, 
•9 <!iJ*cl»»>'ing no reaa'tuabh* uoiso of action (//of/^on ?. /‘are, JIMiy] 1 Ct. K 
433. C. Am ref<*rnjd to to noto (yi, p. 660, In ScUi r. S(an*/U/4 


R»ct, 1. 
Joititlca* 
Hod. 

8Undcr of 
title. 


ritiirrtion 
fusxudtni; to 
iK'CJwioo. 


Niitntt* of 

alMithih'' 

prtvilt*^*e. 

A rii?hl of 
I hr ptihlir. 


tnlirrmt 
l»»*avr of 
t ourt to 

H -taiu. 



678 


Libel and Slander. 


RMT. 1 

Absolnta 

PrlvUece. 

(I.) Adminit- 
tratUm o( 
justice. 


6ub-Siot, 2,^8u!f/ea^atter(i), 

(L) of Jutiiee^ 

1253. More than a hundred years ago Lord Mansfield said that 
neither party, witness, counsel, jury, nor judge can be put to answer, 
civilly or criminally, for words spoken in oflSce (a). The authorities 
are clear, uniform, and conclusive that no action lies, whether 
against judges, counsel, witnesses, or parties, for words spoken in 
the ordinary course of any proceeding before any court or tribunal 
recognised by law (/>). It is manifest that the administration of 
justice would be paralysed if those who are engaged (c) in it were to 


flSeS), L. B. 3 £xch. 220, decided boforo the Judicature Acte, the coui-t 
held on demurrer that the replication to the plea was bad, and that the 
action was not maintainable. In Dawhim v. Ihkthy (Lord) (1873), L. K. 
8 Q. n. 233, Kx. Ch., aflirmed (1875), L. H. 7 11* L. 74^, referred to 
in note (j), p. 6M1, the plea wuh **nut {ruilty” and issue thereon ; 
at the trial, to prove the iesuo, couiibcI for the plaintiff made certain 
statemonU which were admitted by counsel for the defendant, and which 
showed that the statements coin]iluiiiod of were made by the defendant, a 
militarv man, in the course of an inquiry in relation to the conduct of the 

S luiutiff. a military man, and with referonce to the subject of that inquiry: 

LACKiuruN, J., refused to accept evidence proposed to be given to show 
that in making the statements the defendant was acting mafd fide and with 
actual inalioe, and without reasonable or probable cause, and with a knowledge 
that ilio staiemeiitM were false, on the ground that the proposod evidence was 
immutoriul and irrelevant, and that the action would not ho, even tliough the 
phiiiitilT should prove that the defendant acted mnid fide and with actual malice 
and without reHsotiublo or prohuhio cause, and with a knowledge that the state* 
inents wore false, and dtivetod the jury to find for the defendant. The jury 
having found for the defendant, the Court of Kxchoijucr UhainlK?r, on a bill of 
exccqitiofiH to tho ruling, disallowctl the oxcepthuiH, and held that the defendant 
was entitled t<i judginetit. 

(t) Tho f<»llowing division of the subject-matter under three heads (see 
tho text, infra, and pp. 883 et em, poet) is HUggostod in the passage from 
tho considered jmlgineut of the Exchequer Chauihor in Jtawhins v. Uttkihif 
(/.ord) (1873), li. It. 8 U. H. 255, 208, quotetl by ITiV, Ii.J., in MuvMrt v. Lamb 
(l8S3), 11 Q. B. I). 588, C. A., at p. tJOO, as a dictum of tlie highest value 
owlarutory of the comniou law : ** ’Whatever is said, however false or injurious 
to the character or interests of a conii»hiiuniit, l»y judges ujioii tho L>ench, 
whether in the sui>erior courts of law or in equity, or in county courU, or 
sessions of tho {mce, by counsid at the bur in ph^uding causes, or by witnesses 
in giving ovideiux', <»r by meml>«>rs of tho legislature in either House of 
Viurltumtuit, or by luinis'tcrs of the Crown in advising tho Sovereign, is 
alisoluUdy pnvih'gvHl and cannot be inquired into in an action at law for 
defamation.** 

(u) li, v. Sktnnrr (IT72\ T.<ifft, 55, quoted with approval in Mutuler v. Lamb 
(1883), 11 U. B. I). 588, (>06, V. A. : “ Jf tho words s^vokeu are oppi*obnous or 
tmdeyantto case, the court may take notice of them as a contempt and 
eximiiiie on in format ion. If anytiiing of mala men* is found utH>n such 
inquiry, it will be punishevl sccorditigly ** (iM,), 

{b) the tfUlemcnt in the text is a [wssage from the judgment of the 
lixcn(M)uer Chaint>oT in !htckin»y,lU>k€ffy (l^d) (1873), L. H. 8 U. B. 255, 

Kx. Ch., quoietl in MuntUrr y. /.amb, euf/rt), at p. (Rki. For other dicta declaratory 
of the common law quoto«l in Munstrr v. I.amb, euprtu see notes (f) and (a), eujtra, 
(c) But an observation defamatory of the plaintiff by the chief clerk, after the 
stateinent of evidence given before the Ijord Mayor, was held not to be pro- 
tected : it was not made in the course of any judicial proceeding by any 
one whose duty called upon him to make it ; it was uttered by a person who, 
for this purpose, must be considered as an entire stranger ; it is the same as it 
Mde hj any byetand^ in the ooust (Mifoi v. Ui$hMy (1837), 3 Bing. (v. C.) 
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be liable to actions of libel or slander npon the impatation that 
they had acted maliciously and not bond fide (d). Abtohie 

The doctrine is not confined to the administration of justice in Pririlsge. 
the superior courts (c). It has been applied in its fullest extent to 


950. iMT Tikdal, C.J.. at p. iHU ). An to {leraoim in the adininidtratioTi of 

justice. *ee the decisions referred to in notes (f) and ;«i). p. 678, antf, Stni aiho 
the following: wisee;— Witneesrs: The chief cases are //«■«> v. Smith (1856), 18 
0, B. l‘J6, and /Itndenon v. Jlroamhetul (1859). 4 H. & K. 569, Ex. Ch., and tho 

K moral amcliwion ia that all s}H^aking with refenmw to Uw mutter 

»f<»re the court — whether what they »ay is relevant or irndevaut, whi*thor 
what they aay is malicums or uot—uro exemi»t from liahility to any rirti40i in 
rtw|»ert of Wrif vtre or affuhirit ovMeuie {Mintater v. /.amb {IKS:j), II Q. |l. h. 
58K, (\ A., ;*fT BuKTf, M.U., ntp. <>Ul). As to HtatemenU nuido hy wiln»-H!‘es (or 
pertien), see also Smwon v. AVt/*rr<yi/t (18T6 j, ii 1*. 1). 5:1, V. A. ; v, 

j'o«»yr ^1759), '2 Burr. S07 (>9tat4*nient in anidavit); Uetuienum v. //nitrmAm7, 
#/ 7 >ra (stateni«‘nt in atlidavit); Kfuutdy v. f/Ulnitd (1K59), lu I. I,, U. |^»5 
(wlnTo tile HtatiMiient was irrelevant and Wiis exputij^ed from the it ua 

acandiihuiH) ; Troiman v. Ihiun (1815), 4 iuiiip. 211 ; M^lMuyhhn v. 

32 L. It. Ir. 518; Jhrt/ff v. 0'/>»//er<y (1812), far, A M. 4l8 ; v. It /of# 

(I8S9), 51 J. 1*. 22 (ullidavits in interlrH'utory prikct^MtiiiRs); ll’i/sea v. (W/i/m 
(18^12', 5 ('. iV: P. 373 (dtiection oh to an offirious comniiinieation hy u 
not on oath at a ward iiw{ue.st : statement not in disehar^i of olliiial ditty; 
verdict for the plaintifT). Am to tho iibsolute privile];.o» of wi*neMMi*H Ih'Iok' M'hw t. 
onniiiittees of the Iloohc of (’eniiiioTiM, doffi'f v. {\ss\), 6 Q. 11. 1>, 

307, and Ihiirk*niv. Ib^hrhtj (ArW) {187.3), L, It. 8 tJt. It. 255, Kx. Th., iiiid note 
p. (JSl, AdvooatcM ; - The uiost tniporlniit deci«ioii in Mun^trr v. /.ttinh, 

$njtra, wheie the of Ap)ii‘:'l, tliMM^ntin;? frem KtudtHm v. MnUl>y (lsi2\ 

Our. ^ M. 402, and fcdlowin^^ tie* o!ial«»Ky of Stott v. Stauafititi {]M\s), B. p. 
3 Kxch. 220 (ahero it was hold that all judp*M inferiiir as well as hupen»»r 
are pnviie):ed f«tr words upoken in the c«nirM» of a judicial pr»«'miin;.r), Iteld 
that tho ftiiine principle applied to an advocate; ** Por tnotv than a jiid^***, 
inflniudy more than a witnc'^H, he wants nrotn^tion on the f^roiind of henetit t4> 
the public ” (Mtoiaier v. iMmh^ ilUKl’T, M.H., at ]». 003). In Muunitr v. 

fjimht $n}>ra, the Court of Apywal njdield the nonsuit direrled by Wa'IKIN 
Wiu.lAMH, J., in on acti<m tt^'’ain^t a solicitor in reH|s‘rt of words ijsisJ l.y him 
as advocate for a client before a court hulditifi: a judicial in()uiry, ” Kor the 
purpose of my jud^rn lent, said ItUKTr, M.U., if/id., at p. 599, 1 shall 

that the wonls wore uttoicd by tho HoU«ilor inulkMoiisly , , , not with the 
object ef doinf^ somethin^' useful towards tho debiico of hi-* client; . . . that 
the words were utterwl without justilioatuni or even exemo, and *roni tlio indireet 
motive of |)orsonal ilBwill or niif'cr hiwards the pnisecutor urifin^ out of Nune 
previouHly existing muse: and . . . that the words were irrelevant to every 
issue of fact which was cont<M*tod in the c^mrt where they were uttered ; novel- 
iheiess, inasmuch as the words were utt<ircd with referrmce to and in the course 
of tho judicial inquiry which was jfoing on, no action will lie against Iho defen- 
dant, however iinpn>|sT liis lM>huviot]r may have Wn.** S«4o also Iht it^aon y, 
Scarlftt (1818). 1 B. & Aid. 2.32; Sftdham v. Ihtvdhuj (1815;, J5 Ti. J. (c. f.) 
9 ; Markay v. /•>*«/ (186(1), 5 li. & N. 792. But statoinents by udvociit-s afn-r 
the trial are upon a different footing {FUui v. Ftke (1825), 6 I)ow. & By. (K. «.) 
528). 

(d) /iatcA'ittf V. Paiilei (lAfrd) (1869), L. B. 5 Q. B. 94, /sr Mr.l.i. 0 |{, J., at 

p. 116 . 

(e) Ihid. In Andmtm v. f 189.7] 1 Q. B. 66H. A. (where it was 

held that no action lies against a judge of the S jpreme ( 'ourl of a colony in 
respect of any act done by him in his judicial capacity, even tlmugh he act/jd 
oppressively and maliciously, to the prejudice of the plaintiff and to tho 
perversion of justice), I/>rd Esher. M R., at p. 671 (having quot/^l tho, 
passage from the judgment of (^iiompton, J,, in Fray v. JJIa^idmrn (1863), 3 
B. A S. 576, at p. 576, where he said, ** It is a principle of our Uw that no actum 
will lie against a judge of one of the superior courts for a judicial act, though 
ti be alleged to have been done malicioiuly and corruptly • • • V* end having 
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county courts (/). It applies not only to all kinds of courts of 
justice {{f)t but to other tribunals recognised by law acting 
judicially (/<). It has not, however, been extended further than to 


Tofornxl Uj 11i« reason » for tho rule by Kelly, C.B., in Scott v. Stansjield 

S t li. 11. S Kxch. 220, and having criticised adversely the statement of 
lURN, C.J., in Thfinua v. (1862), 2 B. & S. 475, at p. 479, where 

ho said, I am reluctant to decide, and will not do so until the question comes 
Itcfore mo, that if a judge abuses his judicial office, by using slanderous words 
maliciously and without rousonahle and probable cause, ho is not liable to an 
action *' as a statement to which the Chief Justice could not and would not have 
given effoct had the oucslion come heforo him), stated the law on the subject 
thus: — “ To my mind there is no doubt that the proposition is true to its fullest 
exhmt, that no action lies for acts done or words spoken by a judge in the 
exercise of his judicial ofiice, although his motive is malicious and the acts or 
words are not done or spokoii in tho honc'^t exercise of his office. If a judge 
goes lieyond liis jurisdiction a difforont set of considerations arise. The only 
difTerenco botwoon judges of lh« suiierior courts and other judges consists in 
tho extent of thoir respective jurisdiction.*’ As to an order beyond the juris- 
diction of tho county court made under a mistake of the law and not of the 
facts, see HouUirn v. Smith (1850), 14 Q. B. 8M, cited in tho argument in 
Srtitt V. Stuntfiddt $uprn. In Scott v. SiaiMficldt fnprn^ the defendant in an 
action of slander pleaded that ho was a county court j udge, and that the words 
complained of were sjioken by him in his capacity as such judge, while sitting 
in his court, and trying a cause in which tho present plaintiff was defendant, 
and it was hold on dcmuiror that a replication was laid which stated that the 
words were s|ioken falsely and maliciously, and without any reasonable, pro- 
Imblo or juslitiuhlo cuuhc, and without any foundation whatever, and not loud 
Jhlf, in the discharge* of tho defendant’s duty as judge, and were wholly irreh'vant 
in reference t») the mutlor lieforo him ; und it was fuithcr held that the action 
was not maintainable. 

(/) Scott V. SiuH^jhldt stipra, in which cuso Ciianxell, B., at p. 225, 
said that if a cttvnily court jtidgo bo guilty of miHconduct in the exercise of his 
olllce, tho Lord (’hamndlor muv, if he think exf)odi«iit, remove him from such 
otllfH), but that no action would Uo against him for anything done by him in 
his judic ial ciipttcitv. 

(//) iiojfnt Afpmrium and Summer and Wilder (htrdm Societf/ ▼. Parkinsoiit 
[lSl»2j I Kl. B, 4 : 11 , A., ;>cr Isinl Ksiikk, M.U., at p. 412; und see the cases 

citwl in the ]iroceding notes (/') pp. (>78, 079, ante. Thus tho doctrine 
applies t»> ciinmers’ cxiurts {Thmuis v. fV»Mrfoa (1802}, 2 B. & S. 475}, and magis- 
trates’ courts (/.ficc V. /./ficr/fvu. [19001 1 K. B. 487, 0. A., wher*' tho statement of 
claim wuH Htruc^k out). In Law v. IJcwclh/n, toipra, it was held that a magis- 
tnite. when hitting in the courM«» of his jnclic iul duties, is a judge within the 
rule laid down in M under v. Lamb (ISN'J), 11 Q. B. 1). 588, (\ A. See also 
jHudnon V, rare, (lSt»tt] I Q, B. 455, C\ A. (wiioio it was held that a justice of 
the |vnco, to whom an application is raiide under the T.uimey Act, 1890 (53 & 
54 \ ict. c. 5j, on a iwtition for an order for tl»e reception an«l detention of a 
lunatic, is acting judicially, and constsijnontlv defamatorj' statcmients made in 
tho course of the proix»<xlings are not acticmable. The Couit of Ap)a.Mil struck 
out the statement of claim which raised the question to 1)© decided (which was 
whether the slutement was made in the courso of a judicial or merely au 
administrative pnuxHxling), ujxm tho ground that tho justice of tho peace was 
ex endsing a judicial function, and that thert?fori» tho case came w'ithiu R. S. C., 
( trtl. 25, r. 4 , ns not disclosing n roascniable cause <if action, since the facts stated 
disclose*! the defence of absolute privilege. Compare !Mhy v. Jianey (1892), 
in h. J. (Q. B.) 727; 0<m}HU v. Whifr (1SS9}, 5 T. L. R. 2(i. ObservuUons of 
a i»ajn«trate, while sitting in the couiwo of kls judicial duties, tn reference to 
the withdrawal of a charge are not actionable, and it makes no difference whether 
suck obsenratioDS are m^e before or after the leave to withdraw has been given 
(law V. llrutUynt tvpra, at p. 493). 

(h) See note (y), iupra. As to the words ** recognised by law,” see thf 
fiseagee froot Ztewksas v. Bckehy (Lord) (1873), L. K. 8 U. B. 255, 263, Kx. CSk 
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eonrts of justice and tribunals acting in a manner similar to that in 
Rfhich such courts act (t). 

Thus the doctrine has been applied to a military court of 
inquiry* where the case was one of an authorised inquiry Iwfore a 
tribunal acting judicially* that is to say, in a manner as nearly as 
possible similar to that in which a court of justice acts in respect of an 
inquiry before it ( j). But a meeting of the London County Council 


iiid note infra ; li* yal Jtjwriam anfi Sttnwu-r atui ittiraen v. 

J*arkin« 0 Hf 1 Q. It. -I Jl, t\ A., L»i<l Kshkk, M lt.. ut j*. 412; nnd 

Jkirrait v. A*oir«^, [1H05] 1 K. It. A..;rfr XM{..nt p. .MO, vhom 

it was bold that the do^icriptiou appIu*M to an oiu-losiaHticuI iixpnry tiuthoriseil by 
etatuUi connnwsioncrft who.no duty it wan to hoar »*vidi‘nc»» and rop«*rt oil 
the mutkT ndomd to them, and that in re«t{x>ot of n atatotni ut inailo by a a itnosa 
ill the coUFBo of »uch proo«*odiiij»« there ift an nb^diito immunity from liability 
to Bn action, and eon •sequent ly the deb‘ndtint cannot 1k> intoiTOfjatod kh ti» 
the |itat*Mnonte which he imub*. In finrrati v. KearnM, AK/.ra, th** rvidcion 
bef(»re the cominisHionera waa ned taken on oath. \v}ii< )i uIsm tin* can* tit 
f*atrkiu» V. /oiAyAy (/,/r«/' (ls7:l). f.. p. H <b It 2.'»a, Ks. (‘h. ; ulbriiied , 

li. U. 7 11. li. Til. Jit Unrrait v. Kmru^^ it wa*. ci.iiti'ittbd that it Mas 

CKWiitial III t ihetho t'vnh'm «• on oath uinb'rtha 1‘lunihtn‘N A' th, hut tlicoii)iv.Hti>fi 
to do so was held not to k* a mintako which vitiated the wlmb* prociedin^'H <.r 
altered the rhunictcr of the tribunal ;*rr < ’o/KX^»«ILmi 1»V, h.d., »t p, o\ It. 

(i) /loytU Ayiwiriam tnul Summer and llta.Vr finrdrti Smitty v. ritrktn>f‘/i, 
9\t}rn. 

j ' TIuih it was bi'ld by the Kxchequer in v. IlfUhv \ !.onI) 

0^7.0. 1«. li. ^ M. Jl. 2o.V llx. ('ll., that It couit »if inquiry in‘*lituted by tie* com- 
iicinder-ino'hief, under tie* :itli< les of war, toineiuire inttiu coni)')f»nit made by an 
otlici-r of tie* utiny, lle'Ui;h not u couit <d locoid, nor u court of law, nor e<»min 5 f 
within the ordinary drfiiiition of aeouitof justice, w'as, iievertheb*Hs, ii I’oiiil duly 
and lejfiilly con‘«titutod atul reco;;nl'4sl in the Articles of War tiiel the Mutiny 
Acts : and that s’litene-iits, whether ora! or W’ritten, made by an ollirer suniinoned 
to attend befnie such eourt to jjive e\iderice were ubMo]ut4*l\ piivile^isl, even if 
inndo vuiiu Jhh and with actual ir,ali»e and without r»*aMintiltIo and probable 
cause ; and that such statejnentH W’**te part of th»i ininuteH of the proce»*i|ni,^»H of 
the c<mrt. w’hi(h. when reported and d'*h\ei<*d to the coiuneindcr-in'chief. weie 
received and held by bim on Is-lialf of tlie Sovereign and on (rroiincU of piiMin 
|x)licy could not be pn»»luced in eiidouce. The dcnsi«*u nf the Kxchequer 
(’hainl>er wiw afFirin'd m the Hou.m* of Itau'him v. /,‘t'Lrfty {Lmd} , lS7d , 

li. 1*. 7 II. Ji. 711. Jn the llou**#* of Lords it wu« cont* iidcd for the jil:in»t>lT 
8p|>ellant that tie* itojuiiy was not to Ui eoic'.-b-rnl in the litrhi of a judn ..«l 
inquiry, and that tin* i vsdenco was uoteiideiice pvou by tt w ilie-^s on oath. As 
to that argument, Lord t.'ATKXS, L.(’., said, at p. 7At : ** My Lords, that ia r|Utt« 
tiue; but at the same lime ... it wuaaii inquiry ronn»*cted with thediscipbne 
of the army . . . w.aiTant«-d by tin* C^ieen’s ie;rulatioiiH and oideis for the army 
. . . calbVi for ... Ill jiurrinin' i* of i hoar k (.ot hit i<»ns ; and tin* defendant in 
the action was <*»iih*tl at that inqiiiiy as .i witneKs, a» a |S'rson who was requiiid 
to make stitements leloiant to tho inquiiy . . . and it w.»s in the i.mi^e ..f 
that inquiry that thus.. ^taTen)e 1 lts wcio m.tde. ... Now . . , adopt m;* the 
expr<*ti»ioii« of the learnel iud^rc!* with lejriid tii what I take to Is* the nettbd 
law as tn the protection of witiie*.se*« m juduial proi^ I cei tain ly urn oi 
opinion that upon all prim ipb-., and rerUiinly ufsiu nil f onuderalions of con- 
venience and juilibc pdiev, the same prob** tJon whit'h is extended to a Witn<s^ 
in a judicial prtM*tiMiin>; wlw has lss*n exafmne»l on oath ouudil to b* eib'iidMl, 
and mu.sit be extendwl, to a military man whom called Is-bue a cfuiit of impiirv 
of thin kind for tho purposi* of tec-tifunj? there iip»n a iinitkrr of inibtsirv 
diacipHne conncckil with the anny. It i» not deiii«*<l that the Htatementa which 
he made, both those which were tnado viva vfire and t hone w Inch were uiatie in 
writing, were relative to that inquiry. Under ftiir] tlms^i drcumetaiioe* . ♦ , I 
submit . . . that the conclusion of the leamerl jiidg^ is, in all respects, one 
which we ought to adopt, and that your T/)rdshi|»s will hold that statements made 
a^der these particular circuniitaiioes are statementf which cannot beooina th# 
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Rbct. 1 fof granting mnsic and dancing licences is not a tribunal acting 
Absolute judicially within the doctrine ; and, therefore, a county councillor 
Fringe, making a defamatory statement at such a meeting, with regard to a 
person applying for a licence, is not entitled to absolute immunity 
from an action in respect of such a statement ; he is only entitled 
to the ordinary qualified privilege applicable to a communication 
made on an occasion of qualified privilege, which is avoided 
if the plaintiff establishes that the defendant, in making the 
conirminicaiion, was actuated by express malice (/:). 

Ai'piifah'on to 1254. The privilege attaches not merely to proceedings at the 
fill |.rc«w^i* to proceeJings which are essentially steps in judicial 

proceedings (0. 


foiiriflatidii of an actif)n at law” (Lortln Ohklmsfoud, IIatiiekley. Penzance, 
< i’IIacan and SEi.iiOUNK conrurrod). St*o also JektfU v. Moore (1S06), 2 Ikw. & 
1*. fN. 11 .) Abwduto immunity attaches also to statements forming part 
of tho evidence Riven by the defendant as a witness belbre a select committee 
of the llouMo of (Commons v. Ikmnt^lhf (1881\ 0 Q. IJ. 1 ). ;J07, where iymman 

V. MlirrclUt 2 (?. P. Jb 53, C. A. (immunity of wHiipsh), und />ait7,-iw« v. 

fiohhti (/,or//)(lS73\ H (b 11. 255, Kx. Ch., w-rre ri‘li(‘d on, and it was pointed out 
that it h:\d boon deciebil, in the latter caso, that statcinonts iinub^ before a military 
cojut of inquiry which could not adinini?»U*r an oath were ns much privileged as 
eviilcnce giiOTi in a court of justice, and that the case l)efore tho court was 
an a /orit(>ri case, it laniig lulmitU'd that the select eonnnitteo has jwwor to 
euforre attendance hy committal for contempt, and to examine on oath). 

{k‘) Hoi/al Aifiiarium and trimmer and Wiidtr (iardrn Stcieh/ v. ParkiMim^ 
flM»2] 1 (h 11. -131, 0. A. (where it was held that tho county council was there 
acting ill dindiarp' of censultative and administrative, und not judicial, functions). 
As to the dw'isions of the Jockey IJlub, see //o;>e v. I\int>on and U'ratkerb^ 
(Ibhl), IH T. Ij. 11. 201, A. (where the question was as to whether the com- 
tnuiiicution was ]irivilegr'd within the law roloting to qualified privilege). 
In /Vf-r/or v. H>M#t (1885), 16 Q. Ik I). 112 (where Lake v. King (1668), 
1 Wins. Sauiid. 137 (jwtition to committee appointed by House of Commons), 
and Hare and MrUrt'a Case (1576), 3 I^eon. 138 (petition to the Sovereign 
in the nature of a petition in equity), were distinguished as cases of absolute 
privilege within the rule applicable to judicial proceediugs), the court 
sustained a verdict for the nlaiutif! in respect of a libel charging tho plaintiff, 
a public officer, immovable ny the Privy Uouncil, with irregularities in nis office 
which was oonUmed in a letter sent by the defendant to tho Privy Council, on 
the ground that there was no pretence for saying that the Privy Council on that 
occasion exercisi^l judirial funetions, and that tne occasion was one of qiialifietl 
pnvilegx' only, which was uvuidod on proof of eapitss malice on the jutit of tlie 
doffiidant. As to cxpn*ss malico. stxi py. 711 et 
f/) S«»e Ilflfjton v. M'Kusfn, M'o/son v. Jones, [ItKloJ A. C. 486 (where it 
was held that tho public |H»licy which renders iho prutoction of witnesses 
necossary for the administration of justice necessarily involves tlmt which is a 
step towunis, and is part td, tho ailminisiration of ju>tice, namely, t.he prolimi- 
nary examination of witfiessi^s to find out what they can prove, and that 
conse<juciitly statements wade by a witness to a litigant or Kui solicitor in 
ptv|mring his proof are absolutely privileged); Liilrg v. liotteg (1892), 61 L. J. 
(4. n . ) 727 to the Law Hiwiety and affidavit of ct:>mplatnt against a solicitor) ; 

/ W/sy and Mag v. Morris (1891), 61 L. J. (4. n.l 21 (written objections lodged 
on tixation of bill of eosti'); JMtmnlty v. I K, B. 5S4, ;#fr 

f^iiANNKUk J., udopteii and affuim'd in Hhtt v, *Swi45, [1909] 2 K- B. 306, 
<\ A. (report of official receiver under the Compsniea (Winding up) Act, 1890 
(53 A 54 Yiot. o. 413}. a. 8 (*.H, Sched. L). In the last-mentionea case an officer 
ap|H)int«d by the Board of IVade under the Companies (Winding up) Act, 1890 
(53 A 54 Viet c. 63), a. 27, had iti the performance of his duties prepared for 
and delivered to that Beard a r^rt on matters vrithin f 5t<L, s. 29 (2), for the 
Ruxpoie of its bung kid by the Boeid belm Parlisment as part of its annual 
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(ii) HvmJinfi «ii fUrliammU JbpaHt Um^. 

ms. Words spoken by a member of Parliament in Parliament 
are absolutely privileged, and the court bos no jurisilietion to 
entertain an action in respect of them (m). When Parliament is 
sitting and stetements are made in either House, the momber 
making them is not amenable to the civil or criminal law, though 
the staternems bo false to his knowledge; and a iNuispiraev 
make snch sUtements would not make tiie momhei's guilty of it 
amenable to the criminal law (h); but tins privilege does not 
extend to a statement published by a member outside the Iloufa\ 
though it is a ropniduction of what was said in ilie House (o), 
and inade in consequence of the appearance of an ineorrcct 
publication in tbe newspa}H‘rs. 

1256. Persons, however, who publish under the direct authority 
of either House of J’urliainent have the statutory protecliun of a 
Biuiuiiary stay of i)romMlings, civil (.r eriniinal, in resjUMl of 
reports, papers, votes, or proceedings of either House ; while those, 
who, altiiough not acting under the direct auilmrity of eith(*r House, 
publish a correct copy of each refKjrts, papers, Vi>tes,f»r jJi rK'eedings, 
liave a somewhat similar statutory protection. Furtlier, those wlio 
publish an abstract or extract only are placed in tlje p(»sition of 
liaving to pb ad the statute, and to aver and pr(»vo that their 
publication was /mfiu fulv and without malice (p), 

UN iIiikOhI by tho Wititling up Art, IS'M) (.VJ A tV| VkI. <•, U.’i), 

H. 'JU ['2), uuil it h<*M that an a<’!u>n of liU*l would nut In* in ru‘i|MM i uf 
Mttterncnt.N » iiiitu(Hud iti that rcjMU't. Tho ]fu<»ition of tho tni. j'uiioful and 
uifirtul lO((•i^urH in inakln^' tho^e K jiuttrt in hiindur to that of u inii- tct in tim 
t’hunmy Hivihiun in Triiurtin^ on a n4.su to thu judge {Iturr v. [ llKHn, 

2 K. Ij. iuO, C A., JtO! I'AUWKI.L, L.J., at fi. 

(/«) IhUon V, Haljoitr (1SH7), 20 Jj. U, Ir. (i0(»; and whj title Paumamk.st, 

p») Kx nirU U «#on Ji. K. A 15. :»7d, u7«>. 

{fi) Ji. V. (IM.’f , 1 M. A S. 27.1; //. v. Ahn^r^uu {/.on/; (1701/, 1 l>p, 

220 ; und S4‘<» //. v. Sahshurfj (170S;, 1 1*^1. fUytn. 

( p) The al>o\o is in sulifttaiuo Iho ufTutt of tho I'nrUanu'iit.iry PajK^rn 
Art, ISiO (.‘J A d Vi(‘t. f, 0), an. 1 - t’l, oh laid d*»wn by P:.ll.r.lM*-rr, J,. ir. 
Mnuyrha V, H’riyA/, [ItMUt] 2 Iv. P. O.iS (following Mnhijtttn v. [hilwanl), 

lAd, as b. T. fHIO (prr ItAKLIKO, J.), ruvi'fM'd on I'bu Uaia, IfU 

Ji. T. S2I, C. A.]t und reh'rring X*) JlwwjhUm v. IHtmstdl fI87l,, Tnurn, 2iid 
April, wheio Aairin.Efr, P, app«*avi» to Iimxj dircct<Ml the jury that the 
I'urliutnoiitary Pafx^rs Act, IH-JO {.‘J A 4 Viet. c. 0;, ij, applied to tic publun- 
tion of un cxtnict from a purliainoiitury pA[*er in an onJoiary MTiul noigM/inu . 
P11IU.IMOKK, J., in Mamjtua y. Wrvjht, aaid tliut Ucio wuh a hitio 

ditliciilty ill tho u^o of tho word ** printing’* iimtoad of *' publoihing ” in th« 
first paii of the Parliamentary i*uiKT.-« Act, 1810 (3 & 4 Virt. r, W;, «. .'J. hut that 
it was not enough to take away the protection given by that jiroviNion ; (ut* 
also Houghton v. /V^wwo//, «upru, anjdoved by pAtULvu, J., in Mnugnvi v, !,hyd 
{Edwurd)* iMi.t supra], Jle was also of opinion that the prc-uinble i>l the Pallia- 
tnentary Papers Act, I8IO (3 & 4 Vict. c. 9), proliably refers only to I' n/., s, I. 
As to pleading and i)roving, iVaV., s. 3^ 8<s> Mangrua v, IVright, and the 

summary in the text, supra. Tho Paiharnontury Papers Act, IMU (.'j A 4 Viet, 
c. y), was paf»J»ed in coniwvjiience of the decision in SUt^kdale v. //(i»«arc/ (1830), 
9 Ad. A Kl. ], and attention is dinndetl to tbe preamble and the M^ctionM of that 
statute. 

In Siodtdaie v. Hansard (IMO). 11 Ad. A Kl. 297, it was held, utid<*r tba 
Parliamentary Papers Act, 1840 (3 A 4 Vict. c, 9), s. 1, that the court will stay 
proceedings in an action, upon a oertificata by tbe Speaker (properly verifisa) 
tbat Um publication mentioned in tbe declaratioD (reciting a deecriptiKm of it 
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(iii.) Affairs of State. 

1257. From reasons of the highest policy and convenience, 
ministers of the Crown cannot be called to account in an action 
for any advice which they think right to tender to the Sovereign, 
however prejudicial such advice may be to individuals (q). So, 
too, an action will not lie against a military or naval oiTicer, at the 
suit of a military or naval servant of the Crown, in respect of a 
report published or any act done in the course of his duty as such 
ofiicor, even if the report be made or the act done maliciously and 
without reasonable or probable cause (r). Where, however, the civil 
rights of a person in military service are affected hy the judgment 
of a military tribunal acting in excess of its jurisdiction, the civil 
courts ought to interfere to protect those civil rights, hut not 
where the only matter involved is the military status of the 
a tplicunt (x). 

1258. An official communication relating to State matters made 
hy one officer of State to another in the course of his official duty is 
uhsoliitety privih'getl, and cannot ho made the subject of an action 
for libel against the official who made it; and the judge at the trial 
would he iiound to ndus(» to allow any in(|uiry as to the malice of 
the official tt) luoceeil, whether any ohjecliou wore taken by the 
parties concerned or not it). 

iiM tlxTc uiui in t of which tlio action is hroii^dit, was ]ail)lishod 

hy onlor imd inidor th» nuthority of tho House of Commons, the (leclariitiou 
ticinf; ycnliotl hy nMidavit and appearing to ho for tho publication of nn 
iillcjiod hlicl, tho dcsciiption of which cnrro.s}>()iMls with that in the SpoakoCs 

1 crtilicutc, and that it is not nocosHury that thcccititicaio should further dcw*nbo 
t)io action or declaration. “ ^VhctlM*r it was iK*ce^‘*jirv to verify the de claration 
wo no«nl not decide; for that has bwn done. Tlio Sposker must have salisliod 
him*4*lf Its to tlio naturo of tho procei*dniyfjs ” {St<H‘LiaU \. //ti/iaard (IS-IU), 11 
Ad. & Kl. 2n:. 

(</) ihvr»\'tu9 V. I\tulft[l (1S(»1>), L. II. o Q. 11 . P‘1, /-rr Mkm.ou, J., at p. 1 IT ; 
Afunstrr V. /.am/t (IS.Sot, 11 U. H. J). ASS. (\ A., per I’liv, L.J , at p. tiUG. 

(r) Ihiu hiiis V. r(tth'rt{t.or<l\anjTa (libel action). p»r Mklloii niid Husii, dJ., 
t'orKiivUN', C.J., di.-^Kciitinj;; poo ulso Sutton v. Aohnsfone (17SG), 1 Telia 
IJop. oOll, All, ♦*ilP, AAU. Kx, Ch. (action hy naval olficer for inalicuni.s 
prosiHMilion) ; Ihti^Una v, livhhy (/.i»rd) (iSCiU), ^ l‘\ A F. Seti. S4l; fKnc’.n s 
tifhtl'tf {iAirii) (IsTT, L. 11. H tj. IV 2»A, 271, 272, Kx. Ch. ; Omn* \. 

|^1?.I2\ 2 Hy. in. Gl», 100, lOl ; Jiunna v. AVe/W (170G), 2 Wilf*. ;J1 1. 

V. lIV/oM », A.a»7) i|.N.V.*\ 1 K. A K. Hi*, aiul i>Hison v. {'o^uhenwre 
< (ISna), ;i K. a K, A27, wei-o criticiwd hy liVSH. J., in IhiirUn* y. 

(/Atni), na/.ni, at p. 122. v, iri/.'oa (A’or/), aupra, was dis- 

tinjjrnis*)nHl in thm-hns v. A’tdr/y (/lo-./), anf^ra, ut p. 272; llanAn v. Ihttfif 
(iNl 1). 4 Taunt. 07, was there explained ns an inManco of an act done without 
iniv cohnirof law, as if an olUcer hiul orilcred a wddier to be impriik)no«l in a 
debtors* pri-^on for noii-|>;iyin»*iit of an alle^p^i debt. As to Harden v, Ilotiet;, 
jiKpro, untl /Aii/rw V. iremfrw !^l^^A\ 4 M. Jfe S. 4tK>, eanj tho dissenting jud^ient i«f 
CiK'KUni.N, C.J,, in Jhm'ktHU v. Pitnlft [Loni), supra. Ah to J*awkins x. RnkeMi 
(Amf) (lS7;i). r*. 11 N Q. 1V2AA, Ex. Ch. ; uffinnwl (ISTA), L U. 7 H.L. 744. see 
nolo p. list , antf. See also Hofue v. Itmtincfc ( Lonl) ( I S2(0, 2 Prod. A 1 ;ji i, 

Kx. Ch. ; O/itrr v. ttrntinrk (Aon/} (l-Sl P. ,*» Taunt. 4AG ; Jehfit v. M*HTt {iMHi , 

2 Ihw. A P. t.v. K.'/ : /.o%f V. ^KUisV I Wms. S.iund. I.'IT, ii. .b\ 

\s) itr Mannr^K flStil), 1 IJ, A !?. 41)11; com|)aro v. lAj.Ultun (IPUO), 

I'iftifi, lath—lMh June. 

ft) rA.iWrf<t*« r, 4 SrfiTfiiry n/ State /or ImUa in Council^ [ 1 S 9 A] 2 Q. B. 189 , 
t9i, 0. A. (where the action was dismUscNi as vexatious). See also the 
pmee i pe from Fraser, Law ef Libel end Slander, there approved as an 
•QOttimU aumionry of the Uw. Aa to diaoovery, tee Hnmmjf t. If'nyAf (188h)g 
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Bect, S . — Qualified Prhilege^ 8kot. 8. 

Sub-Sect. 1. — Jntnniuctitru, Qu8llll8d 

* PrivHede 

1259. If a defamatory Btatemont id piiblisluHl of the plaintiff on ... “ 
an occasion ^bich is privile^»ed not in an absoluto but in a qualilioil 
sense, the defendant may set up a defence of qiiuliliud privile^^atu). eriviU'gQ. 

^60. It is for the defendant to establish that the occasion was ho lumien of 
privileged. If he does so, the burden of hbowing actual or express 
inalico rests upon the plaintiff (A): and if this is shown, eunnmini- (i.) of 
cations made, even on a privileged occasion, can no longer be pnvilog**; 
regarded as privilege<l communications. 

if the defendant does not satisfy the judge that tlie otvuKion was fii.) of ninliov* 
privileged the plaintiff is not called upon to prove actual malice, 
l)ecauBe in such a case the law implies malice from the falsity of 
tho statement (c). 

1261. The question whether tho occasion is privili‘g»*d, if the 
facts are not in dispute, is a qiujstion of law only for tho judge, nett 
the jury. If there are questions of fact UjM>ii which this depfuds, 
they must Ihj Kdt to the jury ; hut wlien tho jury liavo found tho 
facts, it is for tho judge to say whether they constitute u privileged 
occasion (d). 

21 Q. JJ. 1). o09 (privilogiHl doenmentM). A« to tho qtiuhtiHl |*nvil<*go of 
foreign tifficiuls, seo Hurt v. Hmni^aih (IhTW), b. It. 4 1*. (’. 

(a) Tho defendant hhoald (sinco tho Judiciitiiin AoIm) Hot out (In* fuctn whuh 
ho ullogOB contitiluUf tiio |trivile;*i‘d tA’Oasion ; oo<*, further, litlo Pi.kaimnu. 'J ho 
U*nn ** <piiihilod privilege” in almost invurialdy uwul t*i iliKtinguihh thiH kind *>f 
privilege from unsolute privilege*, as to which wh 3 pp. 077 li se<j., unte, Tho 
term conditional privilege i**, however, convenient bn einphiiHining the fjict that 
Uie defenco of privilo;:© which i» not ulm'-hite i,*# coiiditionul only, and haldo lo 
ho displaced if the plaintiff Obt.ihli^hcH that the comniuniculion wiia actuaUii by 
express or actual inahce. 

(h) Ufh^UUh V. Miulhraiur, flStU] 2 Q. K 51. i\ A., ^-rr bord KsilER, 

M.U., at p. 58. fckfe abo J{ot/al Jqnurwm and Summtr an** U'uiter Gardfn 
tiifcvttf T. i'arkinwn, [1892] 1 (I. II. 4.11. A.; Vvllmau v. JiW it Co., jlH9l] 

1 Q. k 524, C\ A.,prr burRfl, b J., at p. 529. In Caydal and rouuttfs Ituul v. 

//fnfy (lhS2), 7 App. f'aa. 741, Iiord IJUKKIU HN, at i>. 787, put the matter 
thus: “A publication calculaU*d hi convey an actionufdo imputation w prui.o 
fact€ fk libel, tbe law. aa it i^ ttx’.linically Niiid, iniplyinjr malice, or, aa I should 
prefer to say, the law lK*ing that tbe jMTHtm who m publbhea i« re«poni.ibhj f*>r 
the natural’ conaoquences of hia ac-t. But it the occasion in such tlmt there aiu* 
either a dutv, though. pThupw, only of imperfect oUigati(;}i, or a light b* make 
the publication, it i« naid that the o< caBion reimtii the presumption of m«li» e, but 
that mdice mav proved, or I should prefer to nay that h‘* im not an>*wemble, 

BO long UB he is acting in <x*mplittiu.e with that duty or exeicis ng that nght j 
and the burthen of prea^f is on tho‘«e who allege tiiat he was not »e> acting,** 

The alternative preferred by I-c»rd BnArKBUii.N was critids4*<l by 
Esoer, in Aenl/ v. Ftne ArU and (Hnfrai Insurancf CV»., [1895] 2 <i. 11. 

156, C. A., at p. 169: “Tlio leal quwtioii for the jurv is whether the pUmliff wa« 
acting maliciously. Malice is a stale of mind. The question for (ho jury is 
not whether the defendlaiit was acting in compliance with that duty etc.* 

(c) Dona Jidn is a vrimd /acit proHiimption in all cases of qualifi^l jinvilege 
{Jmourt t. MfMge, [1891] A. C. 73, 79, P. C.) ; see also aark v. Midymu* 

(1877), 3 a B. D. 237. C A., and the case* cited m note ffcj. 

(d) HthdUch V. Mofflwaittt, I/)iiU EftifKB, M.U., at P. 58. 

As to the danger of confusing puhiicatioQ with privilege, and the dongas 
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1262. It is clear that the absence of malice does not make the 
occasion privileged (e). If a defendant takes a course which is not 
justifiable in point of law, though it proceeds from error of judg- 
ment only, not of intention, still it is he and not the plaintiff who 
must suffer for the error (/). Thus the question whether a defendant 
acted under a sense of duty, though important on the q^uestion of 
malice, is not relevant to the question whether the occasion was or 
was not privileged (g). A communication is not made on a privileged 
occasion merely because the person who makes it does so in the 
honest but luLstaken belief that the person to whom the statement 
is made has an interest or duty to receive it, if in fact he has 
none (/*). 

Bum-Sect. 2.— Tl'Aaf t# a Privileged Occaeiun 9 

1263. An occasion is privileged where the person who makes a 
communication has an interest or a duty (legal, moral or social, of 
perfect or imperfect obligation) to make it to the person to whom 


of confusing privilogwl ocension with privileged coininunication in the sense of 
triNiting nvorv coinmiinieution made on a privileged occasion as privileged, see 
i*uUrmn v. llxU d* f [Itiyi] 1 Q. D. 624, 0. A., pn Lopks, Ij.J., at p. 529. On 
the latter point, see also note (i), p. 087, ;M»f,and Nevilly. Fine Art and (Jfwral 
Inituranve Ca., [1897] A. G8, per Jiord HALsmmy, L.O., at pp. 75, 76 : “The 
question whether or not this was a privileged communication ... (I will 
iitjw take the point [distinction] oaniestly pressed on your Ijordships) has not 
Wu dctormiiiod by the jury. That would, but for what I am about to say, 
give the ap|xdlant only a right to ask for a new trial, which though ho has not 
asked f«>r it, is no doubt within your Lordships’ conipctonce to mvo him.** As 
to the ofToct of abstaining from asking tho judge at tno trial to direct the jury 
in a particular manner or to leave a particular question to tho jury, see ibid., 
at p 7(»), As to the functions of judge and jury, see also liromage v. Praseer 
(1.S2,>), 4 It. A' (\ 247, explained in Clark y, A/«/ynmx (1877), 3 Q. B. I). 237, 
2I7,U. .V; Ihirlnj y. Oiwc/cy (1S5«), 1 H. & N. I; Kine v, Setrrll (IS38), 3 
M. A W. 297 ; (iilpin v. Fowler (185<1}, 9 Exch. 61.’), Kx. Ch. ; Cooke y, ICUdee, 
(1855), 5 K. A It. 328 ; Whitrley v. Adams (1863), 15 0. B. (w. s.) 392 ; Jackson 
y. l/njwfrlon (IMU), 10 C. B. (.v. 8.) 829 ; Stace v. Orijith (1869), L. K. 2 P. C. 
420; Fiinlnr y. J*rm Assiiriation, [1R93J 1 Q. B. 65, C. A.; Sadgrove v. Hole, 
[1901 \ 2 K. B, 1. V. A. ; Cof/ins y. Cix>}>er (1903), 19 T. L. R. 118,* C. A. As tc 
vfhiit 19 sutheient evidence of malice to bo left to the jury, see p. 715, post, and 
the rases there cit'd. 

(f) See IlfMttch v. Maellwaine, [1894] 2 Q. B. 54. C. A., criticising Searlly, 
iHrm (1864). 4 F. & F. 250, and other cases, and disapproving Tompson v. 
JhiJtu'fxA (1883), II Q, B. P. 43. Tlio ** semhle^* in tho head-note to Harrison 
y. limh (1855), 5 E. d B. 314, if justified by tho report, is inconsistent with 
Jleb^hich v. MiwHwaine, ntpnt, per Ixinl Esher, M.R., at p. 61. 

'/) C'xhml V. ilichards (1846), 2 C. B. 569, per TlXDAL, C.J., at p. 695. 

tf) V. fW/,[l891] 2 Q. 6. 341, 0. A., t>fr LixpiJlY, L.J., at p. 349. 

b) Ibifi., where Lindlry, L,J., criticism and explained the remarks of 
Jesskl, M.ll., in irof/er v. /.orA(1881), 7 Q. B. P. 619, 621, C. A. (who is reported 
to have said Uiat if the defendant 6tma Jide thought that he was discharging a 
nit^ral or social duty he would be protected), ns a passage in which Jesski., 
M.R., was not distinguishing a privueged occasion from malice, and stated that 
the oltwrvation, if intended to apply to privileged occasions, was not in accord- 
Hiu'e with other authoritiee. Bee also the criticisin of Lindlet, LJ., in Siaari 
V. fitll, s*tpn, at p, 349, of passages in the judgments of PaUison ▼. Joms (1828), 
8 11 ft C. 578, as having refermice to maiioe and not to mivileged occasion. 
LtRDiJSV, in Sfuari v. Hell, supra, at p. 349, further stated that the 
head-note in irA*ff|ry v. Adams (1663), 15 C. B. (N. 8.) 392, goes farther thag 
Ihs judgments wam^ 
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ha does make it, and the person to whom he does make it has a 
corresponding interest or duty to receive it(()> 

(i) The above definition is founded on the Mowing authoritiee In 
▼. Spypng (1834). 1 Cr. M. &, R. 181 (ooinplaint by tenant aa to comluot of 
plaintiff, a person sent by the landlord’s agent to do ropairs), Parkk, B.. in hia 
judgment at p. 193). defined a statement made oua privjlegtHi a?) a 

statement made by a person in the discharge of some public or private duty, 
whether legal or moral, or in the conduct oi hLo own anairs, in niuttora wuero 
his interest is concerned. In Ilarrinon v. Ihtsh (1855). 5 K. B. 3M. at p|». a is, 
349, the following canon was adopted by tho court subject to an cxpl.iiiution of 
the woitl “duly,” and it is the basis of the pr«*sent law: “ A Coinmunuation 
bffna Jiile mode upon any subject-matter in which Uie purty coininuiiicatiitg has 
an interest, or in roferoiioe to which ho has a duty, is privileged, if madn to a 
ytorsim having a corrosp<in<iing interest or duty, alUiough it contain cnii'inutory 
matter, wliiidi, without tho privilege, would bo slundiTous and uctionabl/*. 
*l>uty’ . . . cannot coiiliucd to legal dutira . . . but nmst include iiu.iiil 
and social duties of iinptirfect obligation *’ (iWd., at p. 319). In I'tiUihan v. Hill 
rf* f’o.. [1891] 1 Q. B. 531. C. A., lionl KsiiKlt. M.K., at p. 53s. said : *• An occa- 
sion is privilcgiMl when tho iiermm who makes tho coiiiiuuiiication has a moral 
duty to make it to tho jicrsou to whom ho docs intikH it, and the ]»crHon who 
receives it has an interest in hoaring it Both these cotulitnum musi exist in 
order that tho occasitm may be privileged.” hoi’KS, L.J. (M., at p. 5‘J9), 
pointed out that a confusion is often made between a prixilegcd c<*iitiminiratM»n 
and a privileged occasion. It is for tho jury to nay whether a eoiniminicatioii 
In privileged. As to tho distinction l>etwoen privilegeil o(‘ca«ion and privileged 
communication, see iiote(/i), pp. 685, 686, aiife. In fi'nyM v. (IK.'I.P, 

2 Cr. M. & H. 573, Pauke, B., at p. 577, said : “The projicr meaning of a piivl- 
leged coinmunioatioii is only this, that tho occnHion on wltich tlio coiniunnicaiioii 
was made rebuts the inforonoe /nrie arising from a htateiiient ptejudicial 
to tho character of the pluintiif, and puts it upon him to pnive that tlu're was 
malice in fa(*t.” There is another line of docisioiiH in which tlie definition is 

i iut Hiiuowhat diiforently. In /Junes v, Sue^id (1870), h. K. 6 B. 60H, 
iLACKHt’iiN, J., at p. 611, ajipTovcd the judgmeiils of Tinoai., (’.J., 
ami Kkle, j., in Cfxrheud v. linfiards n8l6). 2 C. B. 509 ^from which 
CoLTHAN and Creshw'ELL, JJ., dibMmtou, and which w'en* followed in 
JHackham v. Pugh (1846), 2 C. B. 611, and by Wii.LK«. J., in A^ruttm 
V. iJamm (1860), 8 C. B. (N. S.) 697b and etab*d that th« rosnlt of them i« 
that, where a pei'son is so situated that it becomes right in the int^frests of 
society that he should tell to a third (icrsou certain facts, then if ho bond JuU 
and without malice does tell them, it is a privilegcKi cxunmuinca+ion (i.r., a com- 
inuniixilion protected by the occasion). So© also ,Sfuurt v. lUl/, [1891 ] 2 U. B. 
311, C. A. (Lindley and Kay, L.JJ.), where the cases la«t mentioned, 
Tt'nfit)od V. Spifrin*jt supra^ at j»p, 1 81, 193, and WfoUhtj v. Adaws {\hihi), 
15 0. B. (x, s.) .392, 118, were rcfcrrod to, and where JiUrKs. I.-J,, diMwiitwl 
on the ground tliat on the facts tho defendant bail no intercht in making 
tho Htutoment, and no legal, moral, or tsMual duty make it. In ,Stuurty. Hell, 
l.iNiiLEY, L.J., at p. 316, said that the reawm h»r holding unyia cusion 
piivileged is the common convonienc*' or the welfain of wtciely, and that ills 
obvious that no definite line can l>o so drawn os t»> murk off with privdsion 
those <iccasior)s which are privilege*! and separate them from thfJHti whn h are not. 
In Andrews v. NuU liowtr, [18951 I a B. 888, (.\ A., the stap-meiit of 
liixOLKT, in Stuart v. //erf, supra, was applie*! to tlio jnjblujution, 

ill pursuance of an order of magistrate, by the defendant, a lu^wd lonstahlo 
(who was bound to obey the lawful orders of any rneotiog of justices), of 
copies of his rpjwrt to the magistrates os to grounds of obj<*t-»jons to the 
renewal of licences, to persons having business at the sessions, Mfora 
tho sessions were held, as being convenient and almost 
transaction of the business of the sessions. See also Iforter v. /.oc* (IWU, 
7 Q. B. I). 719, 0. A. (statement by secretary of dwty Ormny t mn 
where Bbbtt, L.J., expressed a preference for the definition by BLACKWmf 
in Davies v, Bnead, supra, beoause it says nobbing shout “ duty, Tfce real 
difficult is in defining what kind of social mural duty, or what ameunt at 
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An ordinary example of the general rule is the case vrhere a former 
master gives a character of his late servant to a person who con* 
templates engaging the servant. The former has a duty of imperfect 
obligation to make the communication, and ihe recipient has an 
interest in receiving it{k). 

1264. It has been said that the reason for holding any occasion 
privileged is the common convenience or the welfare of society, and 
that no definite line can be so drawn as to mark off with pre- 
cision those occasions which are privileged and separate them from 
those which are not (Z). Judges have felt great difficulty in 
defining what kind of social or moral duty or what amount of 
interest will make the occasion privileged (?/0, but there is a tendency 


intorosl, will innlco tho occasion privilofrcd (Whikln/v. Adamt (ISSS), 15 C. 11. 
(n s.) r>fr KiiiiB, C.J., at p. 41S). As to iiiterprotiug tho word “ interest ” 
lilu-iiilly, M*o furllnT note (d). p. (>92, jufst. 

(A) i*u}lnian V. //i// d' 6V>., [IHUl] 1 Q. B. 624, C. A., per LordEsuEii, M.Il., at 
p. f)2S. Tho folltiwing cases relating to servants may Is^ roforred to : — WHithn s/o7i 
V. llawhim (178(5). 1 Term Hep. 110; ChiUl y. (1829), 9 B. & C. 40:i, 

referred to in Ttotjoad v. Sfpriny 1 Cr. M. & H. 181, lOiJ, n. (a); 

Jiarrii v. Tfn^nj^son (1850), 13 0. H. 333 (whore director of A. company and 11. 
(company slatctl at b^urd meeting of B. eomi)any that plaintifi had been 
dismiHsed from i>ost of secretary in A. company, and moved a resolution to dismiss 
him from p<tHt of auditor of B. company); KdnmtdtKm v. Stephrnson (176(5), 
Duller, haw of Nisi I’rius, 8, ;»t Lonl Maksfikli) ; 1 AVms. Sauud. 141 ; Podman 
V. LuHrvitrf (184(5), 11 Ad, & Kl. 380; (Jardutrv. AVof/c (1849), 13 Q. B. 796 
(duty of master to correct previous gcMsi character) ; Somerville y, y/<iM’ikiw«(185l), 
10 (!. 15. 583 (duty and inten^st of master to nrevent his servants associating 
with dismissed servant simpectnl by master of theft) ; TayUrr v. Hamkhis (1851), 
16 Q. 15. 308 ; Mauhy v. 15 <7f (185(5), 18 C. B. 644 (presonre of third persons) ; 
Puim V. Varei m (18,78), 1 F. & K. 24 (statement to person who had formerly 
given ]i]ttintiff a character); Aiwirnw v. Damm (18(50), 8 (.\ B. (n. 8.) 697 
(dcdeiidniit'H commuui''ation to his customer as to defendant's siis])icion that 
the ch'rk of tho customer had stolen moat from defendant’s shop) ; li. v. Verry 
(1883), 15(\)X, C. C. 169(letter8hy master’s wife to servant accusing her of theft) ; 
Mmd V, //w</Acs(1891), 7 T. L. II. 291, per Mathew, J. (statement by one servant 
as to character of another in answer ti) inquiries of mistress) ; A htrdtin v. Marleay 
(181*3;, 9 T. h. U. 539, per Cave, J. (statement by mistr«»as to person in h>co parentis 
of len iant) ; Hunt v. irrmt NfrUtern Hail. Co., [1891] 2 Q. B. 189, 0. A. (joint 
interest : circular by railway cemiwmy to its servants as to grounds of dismissal 
of servant held privileginl). In the alxive cases the occasion was held privileged 
In Uie following cases it was assumed that the occasion was privile^d, as the 
oases turned upon the privilege of Urn c'ommunication : ^liogere v. Clifton (1803), 
3 ft r. 687 ; /’oHwon v. done* flS2S), 8 15. ft C. 678 (volunteering state- 
ments), censiden'd in Stuart v. /?♦//, [1 891] 2 Q. B. 311, 349. C. A.; Kelly 
V. Partiuyton (1833', 4 B. & Ad. 790; Funntain v. Jhxdle (1842), 3 Q. B. 6; 
Fruer v. Kmnertdey (1863), 15 t\ B. (>*. s.) 422. As to tho general law of master 
aua servant, see title Master am» Servant. 

(() Stuati v. Hell, $»pra, per LOiVi.KY, L.J., at p. 346, applied in Andreim 
V. KoH lioweTt J^1896l 1 Q. B. 888. C. A. Sfaorf v. Hell, iupra, is typical 
of tlie •tx'ond lino of cases referred to m note (i), r, 687, ante, which exhibit 
the more modern tendency to apply the rule lil«nulv, having regard to the 
general welfare of society*. Contrast the two lines oif cases in note (t), p. 687, 
uftk, and see AUbuU v. Cenerai (\^nctl of Idedical Kdneation and Hegittratum 
(\m\ 23 a B. 1). 4(M), 412. C. A.; and the didvm of Tbnte&dxn, C.J., 
there quoted with approval, and approved by Cocxbvkh, C,J., in Cox t. Forney 
f 1863). 4 F. ft F. 13. and by Pbilumorx, J., in Mea^ma ▼, Wright, [19091 2 
K.B. 958, at TO, 971, 972, 

(m) Sea ITAi/s/^ v. Adamt, ntpra, per Eui, C.J., at p. 416; Bpnroivad 
ift SftMirl v. BtU, [1691] 2 Q. B. 341, 346, C. A. At to intMpiotuig tte 
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to widen the application of the rale, or at least to interpret it with ®*ct. s. 
an eye to the general convenience and welfare of society. In the Qualified 
absence of authoritative definitions as to what kind of social or Privilege, 
moral duty or what amount of interest will make the occasion — 

privileged, even a recent decision, in which the court has held that 
a particular set of facts made the occasion of a communication 
privileged, is not always a safe guide as to what the court would hold 
to be the result in law of a different set of facts ; but having regard 
to the trend of the modern decisions in the direction of a more 
extended application or interpretation of the rule, tlio earlier cases 
are of less practical use than the more modern {n). 


word “interest” “liberally,” eee T(K>go.hl v. Sjtt/rhiff 1 Or. M. & R. IKI. 

jnr Pahke, B., at pp. 193, 194, and note (d), p. 692, jmt, and Chil,l v. AffUJe 
(1829), 9 B. & 0. 403, referred to in the note to Towfood v. Spytimj, suinn, 
at p. 193. 

fn) The following are important modern niithorities, filed in chronologiml 
order, on the subject of privilege T/ar/c v. (1677), 3 Q. Jl. ].), 237, 

C. A. (communications between iiiciinibeut aiid curate mb to eicleHiaAtioii 
matters; observations as to wbat is and is not express nuilioe); 
Hamm v. FaJle (1S79), 4 App. Cus. 247, 1\ 0. (sbiteinont by propowil insurers 
of ship to insured); Capital and Countits Hank v. Ilndy (1SS2), 7 App. 
Cas. 741, H. Ij., per liord Blackiutkn, at p. 787 (riatiiro of cpniiifiod privilege 
considered); llant v. Great Northern Hail, Co., [IS9I] 2 Q. B. I8(», (\ A. 
(joint interest); Hiuart v. IkU, [1891] 2 (J. B. 311, A. (Iuxuley 
and Kay, L.JJ., Lopes, L.J. dissenting) {scK-ial or moral fluty); 
Jenoure v. Delmeye, [1891] A. C. 73. P, C. (fact that stalmiient is vohiiit<*ereil 
does not, if the occasion was privileged, throw on defenduut the biinlen f»f 
proving bona fides affirmatively); IHttard v, (direr, flS91] 1 U. B. 474, C’. A, 
(presence of reporters at meeting of poor law guarditins nr>t siiffieient to take 
away privilege of occasion), (disb'nguishing Hurreii v. }<uirler (1877), 2 P. 1). 
215, C. A.); Pullman v. J/ill tk CV>., [1891] 1 (i. B. 524, C. A. (flisliiignishrd 
in Hoxtiui v, Oohlet Frhe$, [1894] 1 Ql B. 842, ('. A. (solnntor and clerk), and 
Edmond$(my. liirch A Co., Lid. and Homer, [i9U7] 1 K. B. 371, C. A.); Hoyal 
AffUftrium and Summer and Winter Garden Stuviy v. Parkimon, [1892] 1 Q. B. 
431, C. A. (qualified privilege of statement of county councillors at meeting for 
granting music and dancing licences) : whore a iKsly of jKjrsona a^j engaged 
tn a duty imposed on them of deciding a matter of public administration, 
which interests not themselves, but the patties concerned and the public, the 
occasion is privileged {ibid., at p. 443); us to what conatituies malico on such 
an occasion, see ibid. ; SearU$ v. Searleti, [1892] 2 (L B. 56, C. A. (jmblicution 
of a mere copy of what is contained in a registfT of judgments kept in 
pursuance of an Act of Parliament, which by law the jiuhlic are entitled 
inspect, is, in the absence of actual malice, privileged), explaining and folh^wing 
Fleming v, Newton (1848), 1 11. L. Cas. 363, and Annnly (/Aorm; v. Trade 
Auxiliary Co. (1890), 26 L. B. Ir. 11, 394, (’. A. (action in resj«;ct of publiwi- 
tion in Stubbs^ Weekly Gazette], and disapproving WiUtarM v. Smith 
(18S8), 22 U. B. D. 134 ; see O^grave v. Trade Auritiary ('n. (1874}, 8 
1. B. C. L. 349 ; os to the extent and limits of privilege in the case of trade 



Searleev, SearUU, tuj>ra, was approved by tne C ourt of Apjwsal in Jimez (John) 
A Sons T. Financiai Timee (1909). 25 T. L K. 677, C. A. Ipuhlication hy news. 

E of receivership orders privileged) ; Kivdter v. /Ve## Association. Ltd., 
1 Q. B. 65, C. ^ (reports in the nature of “ privileged ” oommunioations) ; 
▼. OarrieJe, [1894] 1 Ct B. 838, C. A. (letters by solicitor in course of 
iaty to his client written to auotioDeers to ]^tect client's interest privileged, 
in absence of malioe, where occasion would have been privileged bad letter 
been written by the client), apptoviiif Blaekham v. Pugh (1846), 2 U B. 611 
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Scot. 8. 1265. The following exception or qualification has been admitted 



Qoftliflcaiioa (notice by creditor of plaintiff to auctioneer not to pay proceeds of sale to 
of, or plaintiff, alleging act of bankruptcy bjr plaintiff); Browne r, Dunn (1893), 

exceptions to, C B. 67, H. L. (letter by solicitor to client leading up to retainer); IJehditch 
general MacJlwaine, [1894] 2 Q. B. 64, C. A. (disapproving Tompson v. Dash wood 

deSoition. (1883), 11 Q. B. 43) ; Andrews v. Nott Bower, [1895] 1 Q. B. 888, C. A., 
see note (•), p. 687, ante; Neidll v. Fme Arts and General Insurance Co , [1895] 
2 Q. B. 160, 0. A., I^rd Kshek, M.B. (criticising Capital and Counties Bank 
V. Ilmiy (1882), 7 App. Cas. 741, per Lord Blackbukn, at p. 787) (occasion 
privileged ; finding of jury as to excess insufficient ; no evidence of malice for 
jury); Badffrorev. //e/e, [1901] 2 K. B. 1, 0. A. (see note (A), p, 693, jmt) ; 
CoUttiS v. C<H)per (1902), 19 T. L. 11. 118, C. A. (material statements made by 
jiorHoriR interested in aetcction of crimo ; occasion privileged ; whether com- 
Tiiiinicution is piivileged depends on whether defendant honestly believed what 
lie said, not on whether his belief was reasonable or not) ; Campbell v. Cochrane 
(I90<i), 8 F. (Ct. of Sorts.) 206 (statements in reply to threat of action and 
relevant tlieroto); Watson v. hCEwan, Ha/son v. Jones, [1906] A. C. 480, 
referied to in Campbell v, Cochrane, sujfra, was a case of absolute privilege; 
Keith v. Lander (1906), 8 F. (Ct. of Sess.) 356 (report by a member of associa- 
tion of firthing-boat owners for insertion by the secretary in the “defaulters* 
register” of alleged misconduct of an engineer); I/oj)e v. Lejtg {Sir Co, 
{Sbfjitld Telegraph), lUL (1907), 23 T. L. B. 243, C. A. (repoils of judicial 
l»roceedings) ; Furniss y. Cambridge Daily Kews, IM. (1907), 23 T. L. B. 705, 
C. A. {roi>orta of judicial proceetlings) ; Mapey y. Baker (1909), 73 J. P. 289, 
('. A. (rtpm'h by niemlicr of hoard of piardiana at hoard meeting as to 
collection of poor rate in parish within nis union privileged); Mangena v. 
irWyAf, [1909] 2 K. B. 968, see note {p), p. 683, on/e (where it was also held 
that a coinmunicution by a public servant of a mattt'r within his own province 
concernitig a |M'rHou taking a public part, the mutter being one of public 
interest, ns to which the public are entitled to infommtiuu, may Ito privileged 
on the part of the public servant, and if sent to a newspaper and published 
therein may he Uio subject of privilege in the proprietor, as tnat is the ordinary 
channel of oummunicution to the public {AUbutt v. (Jtneral Council of Medical 
Education and J^Utrution (1889), 23 Q, B. D. 400, 412, C. A., followed)); 
Klkington v. Loudon Association Jor Protection of Trade (1911), 27 T. L. E. 329, 
C. A. (defendants ordered to give further particulars to t^t question whether 
■n iiupiiry was mode by a member of defendants* association). 

(2) The following oa^s, mostly of earlier date than the preceding, may aloo 
be consulted on the subject of privilege. 

(i.) (a) As to iuterosl geuerally v. Todhunter (1836), 7 C. & P. 680 
(mutual ; angry expressions not necessarily malicious) ; Wilson v. Ukibinson 
7 Q. B. 6v8 (joint); M’Dongall v. Oiaridye (1808), 1 (Tamp. 267 (mutual), 
Smkuwnds v. Dunne (1871), 6 1. H. L. 3,>H (interest must bo real and 
legitimate ; succinct detiniti<»n of privilege by Fitzokuald, B.). 

(i.) (h) As to iutenvt of Uio rwipient : v. »S/«rf (184<i), 10 Q. B. 899 

(bettor to StHiretary of State having no direct authority in re8(>^t of subject- 
matter, and not being competent tribunal to rot'eive the application, not 
pri> ilcgeil) ; compare /Airrtson v. Bush (1855), 6 K & B, 344 (where the Secretary 
of State was the pn>i>er p«)rson to whom to apply). As to cases whore the 
communication was not nuide to proi>er pi^rsons, see Simpson v. thrums (1867), 
16 L. T. 391 (to news|itt|»er instead of to town council) ; compare Aaic/ew v 
Auylo-^Egy^^mn CoUon Co. (186t»). L. B. 4 Q. B. 262. 

(ii.) As to iwdf- vindication : — (\>HMrd v. Wellington (1836), 7 0. A P. 631 ; 
IjoughUm v. Sodor owd .Van (1872), L. K. 4 P. C. 495 (charge of 

bishop to clergy ; bishop there justiti^ in defending himself by sending such 
charge to the newspaper), 

(ill.) As to atatemeiils volunteered: — Ttnid y. Hawkins (18371. 2 Mood, A B. 
26 (advice by ndative aa to matters of family interest privileged). Frequently 
there may be a moral or nodal or legal du^ or a suffiaent interest to protect a 
■tatement volunteered. See. for example, Todd v. Hawkins, Mipra, and ue judg* 
tKuit of Erlb, C.J., in ITAileAy T. Adims (1863), 16 C. B. (n. a.} 392, at p. 416 j 
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persons to ^hom a commnnication on a privileged occasion may be Seot. s. 
published, and yet remain protected by the occasion iVhere there Qualified 
is a daty (o), whether of perfect or imperfect obligation, as luitween Privilege, 
two persons, which forms the ground of a privileged occasion, the 
person exercising the privilege is entitled to take all reasonable 
means of so doing (p). Those reasonable means may include the Udwonabte 
introduction of third persons, when that is reasonabfe and in the iiunniuction 
ordinary course of business (<7). The use of the ordinary and 
reasonable means of giving effect to the privilege does not destroy the uccJiiuu. 
it (a). Thus, it would be impossible in the case of the business 
communications of large mercantile firms and limited companies to 
suppose that communications could as a matter of buHiness bo 
written by and pass through the hand of one partner or jiersou 
only(/>). If a business communication is made on a privileged 
occasion, the privilege covers all incidents of the transmission of 
that communication wliich are in accordance with tbo nuisoimbio 
and usual course of business (c). 

lininti V 4 Dfaven (18‘16), 2 C. 11. 028; tlio judgnjcnt of lilNM.KY 

V. JifUf [1801] 2 Q. li. 3*11, C. A., ntid Jfnmtre v. hdmeije, [1.SW1] A. C. 73, V. i\ 

As to tho aanger of voluiitary Btutomonts, Rf ‘0 TtHHjmi v. Spyriiig (IS.'M), 

1 Cr. M. & B. 181 ; Dichmm v. JJillumi (1874), L. It. 9 Kxi li. 70. 

(iv.) As to statements made in investi^^atini? criino : — Forrr v. Wnrren (1801), 

15 C. 15. (n. 8.) 800 (what stntcinonts bj' a person unothnr of thrlt 

arc or are not privileged); coinpjirc^ JUirriton v. Fra»n (1881), 20 W. K. 0,V2. 

“ For tbo sake of public justice, charjifos and coTniuunicatioiiH, wliich would 
otlle^wi^ebo slanderous, are protected if ion4 fiJr made in tho pros<*cutii>u of an 
inquiry into a suR|wctod criino *’ v. I.airrtnc* (1810), 1 1 Ad. A 101. 380, 

pT t’oi.EUiDQE, J., nt p. 382). On this stateinenl I>r. lUakc 0«l|*crs, in his work 
on Libel and Slander, 3rd. od., p. 245, bascnl tbo following' Mtatcmiuit, wbudi 
was approved by C 0 U.INS, M.R,, m Vullim v. OMtper{W{Y2), lOT. h. li. 1 18, (*. A., 
at p. 119: **All material statements made by the porKcmM inlcit'steil in tho 
detection of a crime, during tbeir investigations and niuli-riiil ihcreUi, are privi- 
legi*d.” For a recent aise whero tbo Court of Appoal bold that a Ktateiiieiit by the 
defendant to tho plaintiff’s master that there hwl lieeii a tlndt and tlml suspicion 
had fallen on the plaintiff was a stateinont roado on a privileged ociuiHion. and 
that in tho absence of evidence of malice tho dofeudunt was not liable, soo 
V. Bc/f, [1891] 2 a li. 341, C. A. 

(3) As to other illustrations, see tho cases citcil in Uie notos to pp. r>87, 888, 
ante, and to pp, 692, 693, 711 et aeq., 

The immunity given by statute to certain fair and accurate ri'iMirts exhibits 
the same tendency. 

( 0 ) The principle is equally applicable to tho cases of (1) common intorosts, 

(2) interest to make and duty to receive tho statement, and (3) duty to make 
and interest to receive the statement. 

(p) jKdmonflaon v. If/rch dt Co., Ltd. and Jlamer, [1907] 1 K. B. 371, C. A., 

Collins, M.R., at p. 380. 

(q) Ibid, 

(a) Ibid, 

lb) 1 hid,, per Cozens-IIardv , L. J., at p. 371 . ^ . 

c) Ibid,, }ter FLETCXiEa MoULTON, L.J., at p. 382. In Edm^nda^mv. Jhrrh 
dk Co,, Ltd,, and ffonter, tunra (in which Eullman v. Il*U <fr Co., [1891] I U. H. 

624. C. A., was distiDguished. and BorMua v. Oo5M Ererra, I Q. 15. 842, 

C, A., and Lawleaa v. J nolo- Egyptian Cotton Co, (1869), L. li. 4 Q. 15. 262, w<m 
followed), the communication by telegram was earned out in the only way avail* 
able, as a of buiiDess, the oourse followed in making the com* 

mnnicatuni waa the reasonable and usual eourie to adopt in the circtimstom^ 

PuUman w, UiU dt Co„ [1891] 1 a B. 624. C A., related to a communicatoon 
by a oonpany to a firm which involved a MrioQf charge agaiast the pUbtiHsi 
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San. s. 1266. In actions of slander the presence of a third person on a 
Qualified privileged o^sion does not avoid the privilege as a matter of law, 
Erivilege. though it maj be evidence of express malice (d). Where an oppor’ 
siMtder. tunity is sought by the defendant for making a defamatory statement 
PtMenceol tliird persons which might have been made in private, it 

third petBons. would generally afford strong evidence of a malicious intention (d). 
Ripreat But where the presence of a third person, on an occasion otherwise 

mtilica. privileged, is reasonably necessary for the protection of the interests 

of the defendant, and the third person is not unfairly selected, the 
presence of the third person, though introduced by the defendant, 
IB no evidence of express malice (e). 


and the commutiicaiion was by a letter dictated by the defendants* managing 
director to a clerk, and the Court of Appeal held that under the circumstances 
it was not necessary nor in the ordinary course of business for the director to have 
availed himself of the clerk for the purposo of making the communication. In 
HoTMua V. (tohlH b'rvfta^ [1894] 1 Q. B. 842, C. A., it was held that if a solicitor 
is instructod to write a defamatory lottor on a privileged occasion on behalf of u 
client, he must do this busino^s, as he does other business in the office, in the 
ordinary way, which involves having the communication taken down or copied 
by a clerk, and copied into the letter book, and Lord Esher, M.R. {ibid., at 
p. 845], fluid that that was distinguishable from the case of a merchant writing 
a libel out of the course of his ordinary business, who, if he has the letter 
copied by a clerk, does so at his peril. In Lawlm v. Anglo- Egyptian Oottvn 
Vo. (180i)), L, H. 4 Q. B. 262, it was hold that a com|)auy, in making known 
to its sharehoWtirs matter proper for them to know, may employ a printer to 

S rint the remrt in the usual course ; and, if a company may do so, others may 
0 so, provided that the means adopteil are necessary, having regard to the 
facts of tlio particular case and the exigencies of business {md, aud see per 
IIaxnen, J., ihid., at pp. 269, 270). As to transmitting lil>ollou8 matter uu* 
tioceHsurily by te legram, see lf7//tam*on v. Freer (1874), L. R. 9 C. P. 393 ; 
oompare kdmomUou v. liireh d- To,, Ltd., and Horner, [1907] 1 K. B. 371, 381, 
U A. Am to the occasion btniig privileged though the transmission is by 
postcards wbore the name of the plaintilT is not disclosed, see Sadgrove v. HoUt 
[1901] 2 K. B. 1, 0. A., and note (A), p. C93, j*o4. 

{d) ** 1 am not aware that it was ever deemed essential to the protection of 
such n communication'* (f.c., us to the character of a discharged servant] 
*' that it should be made to some person interested in the enquiry, alone, and 
nut in the presence of a third ^x'rson. If made with honesty of purpose to a 
party who has any interest in the enquiry (and that has bimn very liberally 
construed) the simple fact that there has boon some casual bystander cannot 
alter the nature of the transaction. The business of life could n<it well be 
carried uu if such restmints were imposed on this and similar communications, 
and if, on every occasion on which they were made, they were not protected, 
unless strictly private** {To>good v. Syyring {iSM), \ Cr. h£. A R. 181. per 
Parke, B., at pp. 193, 194). The communications of busiitcss are not to be bmt 
with actions of slander {per liord Ei.lenbououoii, C.J.. in Ihinman v. Bbig (1808), 
1 Camp. 268, n., ritod with approval in Taiflor v. Hawkin* (1851), 16 U. B. 
308, i>rr I,<»rd CAMruKix, C.J., atp. 322). also Pittard v. OUvn, [1891] 
t Q. B. 474, C. A. (whore it was hold that the occosioa was privile^ notwith- 
standing the presence of reporters or persons other than guarmans at the 
meeting of a tHiaixi of guardians at which the defendant, a member of the 
hcmrtl, made the statement complained of); and see the dida of Lord 
KaiiSR, M.R., in Pittard t. (Hirer, eufra. at pp. 477, 478, as to what the 
position would have l)een had the defendant called third persons into the 
meeting, and the critictsm of pHreeii t. Soitler (1877), 2 Q. P. D. 215, ia 
Pittard V. (Hitftr, eupra, at p. 479. 

(f) Tayior r. ffatekim (18H), 16 Q. B. ,308; compare SomernUe T. Hawhima 
(1851), 10 0* B. 583. See also the following cases : — Tcogood t. Spjning, 
mpm; Padbrnm y. Lmermm (1840), 11 Ad. 4t £L 380; y« 



Part IV. — Defences. 


698 


1267. A statement by the defendant to the plaintiff, though uttered bbci. 8. 
in the presence of third persons, is a statement made on a privileged Qualified 
occasion if and in so far as it is an answer to a question put to the Piivilege. 
defendant by the plaintiff, and the burden is on the plaintiff to Amni^to 
satisfy the jury that the statement was made maliciously (/). qnestioMin 
But in so far as the statement in reply is not an answer to the pn-KPucc of 
question it is not made on a privileged occasion, and, nnle.s 3 the iwnuu** 
occasion is otherwise privileged, there is no need for the plaintiff to 

prove the existence of express malice (</). 

1268. The introduction of third persons on a privileged oreasion Woni» 

does not avoid the privilege in the abstuice of evidence of actual of 

malice if there is no actionable publication to sueli third iwrsoiis ; li.,!'",*,'® 
and there is no actionable publication of a libel or a slander to uiKiuniinoi i>y 
persons who do not understand the words to bo defamatory of the 

plaintiff (,M. 

Suh-Skct, .‘1. — 


(i.) In (jihtral. 


1269. It has been said that the reason for holding any occasion definition 
privileged is the common convonionee and the welfare of sociely, and 
that no definite line can he so drawn as to mark off with jitvciKion 


those occasions which are privileged and S(‘parato them frtini those 
which are not (/). 


pinivnultMirc 
niifi wrlfuitf 
ul' society, 


{1S(M\ A 1\ & F. *1A1 ; Ihfvien v. Sntud (lS70)» ^ IJ. i*OS ; Jonn f, 

Thumntt (l88o), uJJ li. T. G78 ; rUiard v. Ohrer, [18^1 ] I (i. Ji. 471, (’. A. 

(/) ll'orr V. JoUf/ (188-1), G (\ &. T. 41*7, con si tiered in Unildhuw /.urn 
(1845), 7 (i. 11. Cl, G7 ; coijipaio I\dmrr v. Ilummentov (ISH.’i). C’al). A lil. .'ili. 
(</) In Griffiths v. Lewh, supra, wIkto llio jiluintiff usKcmI tho (ItdVndtint 
jou 8uy that my koii usul two btilU to tho HO'clyiud r " anti llm 
dofoiidunt nnawei’ocl “lo bo Hiro I ditl; it bas lK*on ounit il t*n for >eni‘s,” 
it waa held that tho luttor piut of tlie reply wh-m ind fin «ii‘-atT lo tin* fjot htMui, 
ftud that tli(3 jdaiiititr nt-od not pn»vo uotual inaliiv. In Smith v. Mathura 
(1881), 1 WoikI. & II. li*»l, lAird LvMun asT, (Ml., told tho ,iury that if tho 
lejMfrtH na to which tho plaititiH dt iimiidod an intjuiry d with Die 

defendant and hud prodncetl tho intpiiry, his re|«‘tition i»f thoni wuh not u 
privileg'd coinmnnictttion (soe GrijUths v. Lurm, supta, pu' 1)i.nman, ('..I., 
at }>. r»7). litad LvJiDlii’liST did not rulo that tho ot ta^ion «if tho repi tilion 
was not privileged. An answer to an inqiiirv by a conipmiy uh to a trafifler i-t 
priyilcgtHl {He^krth y. Itrindle (1888;, 4 1\ h. K. 101*). As to Htult-n.enls 
which uie j>nvileged oidy a« to u jKiition, pe« M cim/t v. llVirrca (is.'it , 1 
(’r. M. &. It. 2oO. In Iktvits y. Smad '^1870), I*. It. o (b J'*. COM, o 
as to the admin iatration of u trust hv A. ainl It,, two tnifstees, rii.ule ofi iiii 
occasion privilegrcnl a4 to A., was held to mud** im an *.c<aT*a)n privi!*'{;ed 
aa to IJ. uliH*, sinoo tho statement conceiniiig A. could not ho ntudu wilh*ait 
refen ing also to IJ. 

[h) SadfjTOi't V. IftiU, [IGOl] 2 K. 15. 1, A., wh*TO tho naino of J.I 10 

plaintiff did not appear on tho i>ostcard; comj^aro WtlhamMot v. /Vf^r 0874;, 
L. It. » C. P. 398, and Itolmnan v. Jonrt (1879), 4 L. It. Ir, 891 . “ Lialoiihtwily, 
iK*fiding a liljelloua communication by postaird may he eyideueo of juuhco, ao 
}K>inted out by BuErr, J., in U'iitutrnjujn y. Freer** {*upra], “ if theccmimunicatiou 
rofen and would bo taken to refer to a particular jiidividual. 1 fail, 
to floe anv ovidenco of mulic«.f arising from the fact that the defendant disdoum 
to the public that which o<»nveyed no meaning to the jublic” {Hadgrtnfe y,/Io($f 
•«pro,prrCOLLlN8, atp. G). 01 

(0 See note (/), p. m, anie, Contiaet alK> the definition in /larrtson y. liiuk 
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In the preceding definition ( j) of a privileged occasion, however, the 
correspondence of the duty, or interest, of the individuals who make 
and receive the communication is emphasised, and the public 
interest is ignored except in so far as it is protected by the wide 
interpretation of the word “duty/* 

In the case of certain reports, the law, in the interest of the public 
rather than in the interest of individuals, gives a qualified protec- 
tion, loosely called privilege from an analogy in function to the case 
of privilege strictly so called. 

(ii.) Judicial Proceeding$. 

1270. Where there are judicial proceedings before a properly 
constituted judicial tribunal exercising its jurisdiction in open court, 
the publication, without malice, of a fair and accurate report of what 
takes place before that tribunal, is privileged (/t). 

Such a publication is in the public interest. It is merely enlarging 
the area of the court, and communicating to all that which all hail 
the right to know (/). So far as the common law is concerned, it 
mtikes no distinction in principle betwe^on the reports of such pro- 
ceedings apptiaring in newspapers and those appearing in private 
])ainphlets (m), but in determining whether a report is fair and 
accurate, a report in a daily newspaper should not be judged by the 
siiine strict standard of accuracy as the reports of a professional law 
reporter (w). 

At common law a fair and accurate report of such proceedings 
has an immunity corresponding to the qualified immunity of a 
Htateiuont made on an occasion which is a privileged occasion within 
the preceding definition (.;). It is for the jury to say whether the 
r('})ort is fair and accurate, and the burden is on the defendant to 
satisfy tli(^ jury that the report is fair and accurate. If, however, 
the piaintiir substantially proves the case of the defendant in this 


(IStM')), K. & ]l. 344, with the exceptions to that definition montioiKHl in the 
text. In HeMtkh v. [isM] 2 Q. IJ. M, 0. A., that definition was 

etrirtly appliid. 

( j) See pp. <180, 687, ante. 

(i*) Kirnher v. /VfM Ans> rtaO’on, [1803] I Q. B. 6o, 68, C. A. Tliis caw was 
dci'idiKi on the common law. As to the words ** exercising its jurisdiction,'* sve 
r#i// V, //ci/fs (1878), 3 C. P. I). 319, 323 (approved in Kirnher v, Vrtte Anoria^ 
tion, nif»ra, whore the magisttato diHilined to entertain the application, a report 
of which procfi’edinpe, found by the jury to be a fair report, wag afterwards 
p\iblished oy the defendant in a newspaper, and the court held that it was 
privilogtMl). 

(f) MacdougaU ▼. Knight (1889), 14 App. Cos, 194,;»er liord IlaLSBUliY, L.C., 
at p. 200. 

(m) Miiimch v. Uogds (1877). 46 L. J. (o. B.) 404, C. A., per Mellish, L.J., 
at p. 406, and per Brett, J.A„ at p. 407. •' In both caeee a fair report of the 
truu is all that is necoceary, unless there bo malice in fact, when tlie privilege 
i« loet erea if the report be piiblighed in a newspaper " {ibid., at p. 407). As to 
the effect of etatutory provisions on this subject tee pp. 697, 698, 745, vo$t. 

(a) Hope r. Leng (kt W; C) ^ Co, {Sheffield Tehpropi), Ltd. (1907), 23 T. L. K 
213, C. A., per CoixxNf, M.R., at p. 244. There is, perhaps, a tenidency at the 
present tame to take a more libm view of the immunity of reTK^rters thaa 
lermerly (iW., p. 246). 



Part IV.— Defencks. 


respect, and there is no material omission, the judge is justified in 
refusing to ask the jury to find what no reasonable man could find («), 
but though there is no evidence fit for the consideration of the jury, 
it is now the usual practice for the judge to let the matter go to the 
jury, so that in the event of the Court of Appeal thinking that 
there was evidence for the jury, it may not be necessary to send the 
case down for a new trial ( p). 

If the plaintiff fails to establish that such a fair and accurate 
report was actuated by express malice, the report is regarded in law 
as a privileged communication (q). 

1271. The immunity extends to the reports of ex parte proetM^dings 
before magistrates, because there may be groatc^r dangtjr to the 
public in allowing judicial proceedings to bo hold in soon^t tban in 
suffering persons for a time to rest under an unfounded charge 
or suggestion (r). 

1272. In considering whether an account of logal pnxMH^dings 
is fair and accurate, the reason of the immunity should lui rogardod. 
It is tha!, as every jierson cannot ho in court, it is for llm public 
benefit that persona should bo informed of what has laKcn place in 
court substantially as if they had been presents). Jt is essfuitial 
that the publication should be a fair and impartial, though it need 
not Ikj a iciiatim, report (t). 

1273. The report of a portion only of the legal proccxHliugs may 
in many cases detract from the fairness or accuracy of the* report 
and have an effect the reverse of putting the reader in tin; same 
position as if he W'erc present himself. Thus it irjay 1x5 iniKlcailing 
to report the opening Ki)Oech of counsel without the ovid.aicc. on 


{o) Kimhr v. /Vcm A«iO(ia(ton, [18f*3] 1 Q. H. fi.i, A ; arwl hoo 

i'apital and Counim Hank v. Unity pS80), o C. 1\ 1>. Oil, (’.A.; {iflhineci 
(1882), 7 App. Cas. 741, referred to m Kinibfr v. PriJis Jt>s» iiiUon, bu^irn, nt 
p. 74.' 

(p) Hope V. Lrny (Sir W, C.) Co, {S/ufuld TiUyrnpU), lAd. MWT), 23 
T. L. R. 243, C. A., per Collins, M.R„ at p. 244. 

(*A Bat the fairnosa of tho rcfiort will not avail the flelearlaTU, if Ilje pl.iujlifT 
e^tabli^hes inalico [StrvcM v. ^Sa/n/w/w (1H70), .7 Rx. i). fi.J, .A,). 

(r'f :>eo Kitahrr v. I'rtM An'^io^vilion^ nujfr'i, j»r Coni M IC, at 

p. on. Thert* tho (?oiirt of ApiX'uI approved Tam/ v. Wnittr ( 1 JJu-*. A f*. 
.72.7; Lrit'tH v. I,(vy (18.78), K. JC A* K. ; f V»V/ v, Huhs (IsTS;. 3 f\ I'. I>. 

and explained Sarmi/era v. MtUi (18210, 0 Bin^. 2i'{, y^r Ti.voal, ('•! , 
at p. 218. Aa to pn>( 5 eedingh bf*foro jud^ea in ehandx is, w*o Smtt/i v. 
(ISIT), 2 Car. & Kir. 680 ; aa to coroiic*r'« ctnirtH, w.-r* Huif v. t'lnpmmi : IsJT;, 
Aloofi. k M. 40; Lynam v. Uomny (ISSO), 0 L. R. Jr. 2.70 ; an tn mininiruM-a of 
Houno of lionif*. »eo Kane v. ^^Hlvilny MHCO), 2 I. R. (’. I*. 'ie2 ; as toropVlrarh iii 
lamkruptcy, m^e flyalU v. 4fat//r ( 1 L. JC 1 Kxch. 2!*0; to 
courts, JVrtire V. (/oodlake (IbOT), 15 L. T, 070. Ah to uh-^ohib* 

•ec pp. C77 rt tea., ante. 

(*] Knrnisev. Catni/ritiye Jhtily Sewt, hid. (RIOT], 23 T. B. R. .e*7, A., 

/vrGoRELL P., at p. 700. Aa to ominj-ioJiM, we ftnn.mtdr v. 

(iSSfi), 2 T. li. U. 627. A« to omittinj? to indmate tho re .-.ult of pr^xecdi 
aee /We v. Ouiram C'o , htd., [RXKlj .S. T. 23<». 

(I) ^ Ihiare v. Sih'rrlock (18,70), 9 C. B. 20; lewis v. levy (18.78), h. B. A 
E. 637; Andrems v. Charmwn (1853), 3 Car A Kir. 2i>«; Turner ?. SuUuHm 
tls«2). 6 L. T. i:sa 
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which it is foanded (a), or the evidence of s witness without the 
cross-examination (b), 

1274. It is not, however, necessary as a matter of law that the 
report should be a report of the whole of the proceedings. The 
publication, without malice, of an accurate report, of what has been 
said or done in a judicial proceeding in a court of justice, is a 
privileged publication, although what was said or done would, but 
for the privilege, be libellous against an individual and actionable 
at his suit, and this is so although what is published purports to be, 
and is, a report not of the whole judicial proceeding, but only of 
a separate part of it, if the refrart of that part is a fair and accurate 
report and published without malice (c). 


fn) Sf o SaiihtUr/t ▼. il/<7/.<i fi llin;;. Knur v. Mulrany 

(Iwiri), 2 1. ll. li. *102. As to rejMtiiiiig obbrrvatlons of cuuiiHcl, hoo uImj 
Ttirurr V. SttUivan (I8(i2). (i h. T. liU). 

(/») Seo tho piisHajro fnmi Iho juil^rnicnt of L«ml ITALsuniY, Ij.C., in 
lit (Hi hiu full V. Knight 14 App. (’u.m. 1P4, qiuttod in note (r), infra, 

(f) Tlio Htutonioiit in tlio text in founded on tho dff ihion in Letris v. Aff// (IS.'iS), 
K. 11. & K 637 (iipprovfd in MUis^v-h v. IMnnh (IH77), 4(> L. J. (q. B.)*!!)!, A., 

liyMKU.tBiif LJ., find llkKiT, J.A.), ns intorprfted, and followed by the Court ol 
Appeal, in AtanhmgaUv, Kntght «t* 17 Q. II. H. 030, C. A., and 

AtmhngxU V. Knvjht (ISlMl), 26 (i. 11. ]). 1, A., pfr Lord Ksjiek, M.ll., 

at p. 7. la Mai'ilungaU v. Knight^ unpra, the Court of Appeal utfirmed theii 
decision in MaolumjaU v. Knight d' *S»<n (ISS(i), 17 Q. 11. I), 030, C. A., 
which luul Ih^cii utfinned by the llouso of I^ords ((1880), 14 A])p. Cas 
IfM), not for the reasoiiH givfn by tho Court of Apyteal, but because 
the lintlingn of tho jury disjutsod of all the questions pr<»porly rai»<Mi at the 
trial, tlu^ points raiMnl in the Jhvisioiml Court, the tVurt of Appeal, and the 
Hou^o of I. Olds not ha\ing \won properly raised at (ho trial. There Lord 
11 ai.siu'HY, L.t\, dealing with tho question of reporting portions of legal 
proceedings, said, at p. 200: ** 1 am not prepared to admit that tho judgment oi 
A learned judge must necessarily bo privilegeil. It is obvious that a partial 
•('Count of what takes placo in a court of justice may ho tho exact reverse of 
putting tho person to whom publiaititin is iimiie in the same ystsition us if lie 
wen' piesont himndf. If the e\idem'e of a witm^ss containing matter defama- 
tory to an individual were published, aiul the cnws-examinatinn which show’f*d 
the witness to Isi unworthy i*f belief wore suppressed, it would obviously be u 
ytartial and inuccurato account of whnt took plaeo ; and if a learned judge’s 
yudgmont or summing up to a jury did not, in fact, give lea'-onable ojqsntu- 
nitu« to the render to fuim his own judgment as t»» what conclusion should hi 
drawn from the evidem'O given, 1 think the publication of sm h partial, and in 
that n'sia'ct inaccurate, ri'pn^sentfUions of the eiidcnce might Ik* the subject (d 
an action for lila'l to whic.h the supyswsl piivilege in what was said by a ju«lg€ 
would lie no answer. Nor do I think there is anv presumption one way or the 
other as to whether a judge’** judgment does or «bs?s not give such a complete 
and substantially iicciii'ate ac*ount of the mattexs upon which h<j is adjndicuting 
•A to bring it within the privilege. If it U* s»*, it must l»e ]'jt»ved to be so by 
•vitlence, and certainly not inferrtKl a« a presumption ot biw.” See the 
criticism of this in MitcdifinjaU v. Knight (IHIMM, 26 (b Jl. 1». 1. C. A., ;<t Ixtrd 
Ksiiru, M.ll., at p. 9. As U* leaving to the jury tho question of the fairuesa 
and ttccuiui'y of a report of the summing up of the judge, flee also J/i/mswA v. 
lAofhU, tufira. As to hublisbingextracts from a regist«*r uf judgments, see Smrl€$ 
V. ^carieti, [1892] 2 Q. H. 6G, C. A., and the other cases cited in note (a), p. 689, 
onif. As to nwitraiuiiig by injunction circalars purportiDg to give the effect of a 
judgment, ••• Co, r. Hayunrd 4 8<m$ (1886), 34 Ch. I>. 19H. Aa 

to publishing the ctmteuta of an alBdaTit filed under the lleedsof Arrangement 
Aot, 1667 (60 A 61 Viet. e. 67), •. 6, lee ffeis t. iVrry (1696), 61 L. J. (a. B.) 666. 
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1275> Althoufih the report may be condensed by the rejwrter, ao 
long as it reproduces the substance of the proc<H'ding8((/), it may 
not be expanded nor interspersed with his comments (e) nor give a 
coloured account of the proceedings (/). 

1276. The question for tlie jury is not wln^tlior the reporU'r was 
negligent or not, but whether the report of the procecfilings is fair 
and accurate (^). 

1277. The immunity in slrictnoss attaches only to the report of 
the actual legal proceedings (/<\ and will not ho ajqilicd to protect 
an unsworn defamatory staUunent made by a bystander, though in 
Oi>en court, forming no part of the legal procoiMlings (i). 

1278. The immunity exists for the puhlie henelit, and does not 
protect reports of an obscene or demoralising clmraclcr, tbongb the 
object of the publisliers may be a dchire to snppiess that which 
they consider immoral (A). 

1279. The common law immunity has been supplemented by 
.atutory provisions whereby (!) a fair and accurate nqnnt in any 
t‘\\s]>apC'r (vi) of prociiodings publicly hoard bt fore any court 


[d) See Turner v. SnUifan U L. T. lau. 

(<) Si*o Andreu'B v. ('hajmutn 3 Cur, & Kir. *JSr» ; Slilett v. 

(iS(Ki), 7 Kust, 4U3 ; lioljeriit y. Jtrotrn {]KU), lU Uiiij*. olU (“Mr. J. . . . 
(couuKol) “ coinmciifetl with cuftiaj' sfv«rity on tin* Icntimnny of Mr. ( An 
to coinmeats on ovidonco in roiution to tho clfh'in ** of fair connuont *>11 u iiiuttrr 
of public interest, see Iftdia/ v, Jlarlow (IMi.ij, •! K. & 221 ; and v. 

lUdmt (IhOo , 4 F. & l \ 202. 

(y ) tittln V. ««;»!*«; Ihtnjnl v. Jtujldnj flS 37 ), 3 I'-in;:. (N. c,l t^oO, !aU>, 

!Mil ; ami boo Lmus v. ('hmmt (lH2n', 3 Jl. iV Aid, T(t2; i'ltmnd v. 

(1822), 7 Mo(jre (c. P.), 2UU, F.x. C'li. (whero the uct ount was pri facol willi tho 
lioading '*8haiiu*ful condmt of uu Attoriio\ ronii'uro v. “/.</« a Aar y A 
L'lemng A«ca,’' Ltd., fU»0U] S. C. 1014 {’w'ii«To lb*- houdm^' “ Tlie Kdjul>ui};li 
I.icoDbinp; iVosooulinn, Vi imhioih Aupntlfii/’ held luit lihi lloUM, t)i<'U; 4 h the 
word “ pri.soners ** w'am uwd). 

(v) Fnrnitm v, (\tinhridt^e J>ady AV-rg, J.fd. (Iiaf7), 23 T. L. 11, 70 .'*, A. 
(when* the rejMiit followt*d the abhlimt of the thai;r<* lu lie* rhuige-f.h‘‘» t whith 
did not mm'Spond with the sunuaoiife.). 

[ft) llul tt.s to recording tht* (*!»«« rvatnniH of a li’igant inaih’ in nniil :iiiil still 
under the obligation of an oath though out of tia* wilm ss-lM>x, set» the judg* 
rnent of Coixi.vs, M.lt., in v, I.nfj 'Str li\ *\) d* < 0 . [Slujtitld Ttlt'f'rnfih], 
iJd, (lJ>(f7}, 23 T. L. K. 213, c. A. ( tuiipuw? Af/yaf v. Hvjlde^, tuprn, 
Tixdal, C. J., at pp. ytiO, Jail (where the ob.H*’i vatjon of the chief eleik wan 
treated as though it had beon made by a iiu iw bxstiinder). As to direct hig 
the jury how to judge whether a leport of jndniul pr<»j:«***dinp'S is fair and 
u- ' urate, see Hope v. Lemj [Str IF. f\)A Co. [ShfjTiHd Tvlujroi h , Ltd., guftu. 
As to inistbkos in citing from jaw rei»orts, mi idahe v. Stmnn (IHiil , 4 F. Ac I'*. 
232. There seems to Ih) a lendeiK y t«» apply a 1»‘*«** tH'veie Htai.daid *.f an < urscy 
to rejH*rteni for the pres.s than to rejatrlh of inteie'"t<Ml p#;ihji*h or the r**]»<iTts 
of (yiiinsc*!, 

( 9 ) tSeo Lynum v. Outtihtj (ISSU), 0 II. Ir. 2 .aU 'where a plea whnh was m 
Bubatance to the effect staud in the text was held bad on demuiiei;. S<*e i*bo 


ryul y, IUghUyt iuffra, j'*r Tixpal, C.J., at p. iMll. 
t, See Steele ▼. Hranu/m (l?<72), L. K. 7 C. 1*. 2(il, bdlowing /A 
..l>8), L. ll. 3 Q. Ti. 3r>0, and /A v, Cnrlilt (IHIO). 3 Jl. A Aid. It*7. 

(/) Isee the I^aw of Lit^i Auiendment A<*.t, ISS’s ^51 k It m \ ict. c. f>l). s. 3, and 


Mfffal 

(4-, “ 
(IW>8), 


T. UiikUn 


p. 745, ;sw#. . . • I 

(m) The common Jaw immunity attjiehing to rt*j>ortH of judicial pnie^iedmgs, 
which is not reetricted by the l^w of label AmeudniCfiit Act, IbSS (51 & 63 
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dxercising judicial authority, if published coutemporaueously with 
such proceedings (n), is privileged (o). 

(iii.) ProceedingB in Parliament, 

1280. Fair and accurate reports of proceedings in Parliament, 
although disparaging to the character ^ of individuals, have a 
common law immunity similar to that given to fair and accurate 
reports of proceedings in courts of justice (p). 

(iv.) ProceedingB of Pahlic MeeiingB, 

1281. Provision has been made by statute for the protection of 
a fair and accurate report, published in any newspaper (g), of the 
jjrocoedings of a public meeting (r), or (except where neither the 
jiublic nor any newspaper reporter is admitted) of any meeting of a 
vestry, town council, school board, board of guardians, board or 


Viet c. (M), is not confined to newspaper publications. For the meaning of 
the word “ iiowspupor,*’ see note (p), p. 744, post. 

(n) 'i'ho event referred to would be practically impossible, if the words are 
construod literally. There ie no reason to suppose that they would be so 
cunstnied. 

(o) It is to bo noticed that the Law of Libel Amendment Act, 1888 (61 & 62 
Viet c. 01), ss. 3, 4 (for the latter provision see the text, infra), defining the 
condittoiiH esHontial to obtaining the benefit of tbo Act for publication of reports 
of judicial nroi'cediiigs and proceedings at ptiblic meetings respectively, are not 
idenliciil. Neither provision uses the term absolute privilege’*; but ihid.^ 
e. 4, rtdiiting to reports of public meetings, contiiins the words “ unless it shall 
be proved that svich report or publiea^ioii was published or made maliciously,” 
which words tire nut U) l)e found in ihul.^ s. 3, relating to rejxjrts of judiciul 
procecHlings, although ibid., s. 3. does contain the wonl fair ” coupled with the 
words “ and accurate.” The report may bo accurate as far us it g»>es, but 
unfair in its omiasioris. 

(;») ll'rnitm v. M'u/lrr (18C8), L. R. 4 Q. B. 7a. As to statutory protect iv>n, see 
p. ()83, 

(7) Ijttw of Libel Amendment Act, 1888 (51 & 52 Viet. c. 64), s. 4. For the 
meaning of the word ” newspajier,” see note (p). ?• 744, jtost. The Newspaper 
Lilad and Registratinn Act, 1881 (44 & 45 Viet c. tM)), s. 2, is rejiealed by the Law 
of libel Amendment Act, 188S (51 & 52 Viet. c. 64), s. 2, and replaced by ibid., 
a. 4. These Acta wore passed to give nowspu))era a defence which did not 
exist at common law. 8ee, for example. Popham v. Pickburti (1862), 7 II. ft N. 
891 : Darism v. Duncan (1857), 7 £. ft B. 229 ; and the statement of the law in 
Dai>is T. Shefmtone (1886), 11 App. Cos. 187, V. C. See, on the other hand, 
Afangena v, Wright, [1909] 2 K. 13. 9.58, as to the protection of a proprietor of a 
nowsiuiper who publishes coromuTueationa by public servants which are of 
public interest, the press being the ordinarv channel of communication to the 
public. lAiughttm v. and Man {Bisiop) (1872), L. R. 4 P. C. 495, and 
(/"Donoghm v. //uMry (1871), 5 1. R. C. L. 124, Kx. Ch., wore decided on a 
ditferent principle, namely, that a jojiwon attacko^l through the press may 
defend himself thnmgh tlio proas. As to leaving to the jury the questions 
whether the matter is or is not of public cniu*erii aud is or is not for the public 
beneht, see KtUg v. (1889), 6 T. L. R. 62 ; see also Pomford ▼. 

** Fintmcial Timist*' Lid. and //ar< (19C¥)), 16 T. L. R. 248, per Mathew, J. 
(what is not a matter of public concern). 

(r) The term ** public meeting ” moans ” any meeting hand fide and lawfully 
held for a lawful purpo^, and for the furtherance or discussion of any matter 
of public concern, wbether the admission thereto be general or restricted (Law 
of label Amendment Act, 1888 (51 ft 52 Viet. c. 64), s. 4). The report of a 
•ermoQ in a chapel is not a report of a public meeUag within the Act 
[CknUmer ?. Lemeimm ft Seme (1694), 10 T. U RL 290). 
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local anthority foimed or constituted under the {trovisions of any Act 8. 
of Parliament, or of any meeting of any commissioners authorised Qualiiled 
to act by letters patent, Act of Parliament, warrant under the fioyal fiivilege. 
Sign Manual, or other lawful warrant or authority, select committees 
of either House of Parliament, justices of the peace in quarter 
sessions assembled for administrative or deliberative purposes, and 
the publication at the request of any Government office or depart- (i.) The 
ment, officer of State, commissioner of police, or chief constable, pnWicadon 
of any notice or report issued by them for the information of the 
public (*). Sre«r!i‘'“ 

Such report and such publication are privileRod unless it is ”^*'**"* 
proved that such report or publication was published or made 
maliciously, but this protection is not to be available as a defence 
in any proceedings if it is proved that the defendant has l)een 
requested to insert in the newspaper, in which the report or other 
publication complained of appeared, a reosonablo letter nr statement 
by way of contradiction or explanation of such report or publication, 
and has refused or neglected to insert it ; nor docs the probtction 
extend to authorise the publication of any blasphemous or indecent 
matter. 

The above provision did not limit or abridge any privilege then 
existing, nor, on the other hand, does it protect tile publication of 
any matter not of any public concern and the publication of which 
is not for the public benefit (s). 

Sect. 4 . — Fair Commritt. 

Sub-Sect, t.—lnlraluciory, 

1282. Nothing; is more important than that fair and full lalitiuin Pair 
should lie allowed to writers upon any public matter, wluahcr it he '“'"""•nt* 
the conduct of public men or the proceeiliii^^s in courts of justice or 
in Parliament, or the publication of a Bcheino or a literary work. 

But it has always l)oen loft to a jury to say whether the publication 
has gone beyond the limits of fair cotnuient on the subject* matter 
discussed. A writer is not entitled to overstep those limits and 
impute base and sordid motives which are not warrantoti by the 
facts (0. 

(^) See note {q), p. 69S, an/€. 

(/) Camjjheil v. Spdtiawoofle (1S0.3), 3 B. & S. 709, ;^r (’iioMi'To.v, J., at p. 77S ; 
approved in MtrivaU v. Carum (1887), 20 Q. It. 1). 27/». 2Ke, (\ A , anfl 
in recent decisions of the Court of Apjioal and hv thf IIoio^o of hinin in hnhh/l 
T. lAihmtchere (1907), [1908] 2 K. It. 325, il, 11. L* Tho heml note in - 

Camon, tupra, i» somewhat misloadinu in statin^r that UtumMMt v. //arwon 
(1872), Ij. B. 7 C. P. GOO, was there “tlisw'iitwl from.'* **A»* fHnntod our in 
McQuire v. irMfcrti Morning Sem Co.*' ( [1903] 2 K. it. IW, C. A.», “the juw 
continued to be administer^ after Campbell v. SjHfttinviKide, ju^t^ it ul ways huU 
been before, down to and since Merivale v. CarMm '* “ That rfwj 

nothing inoonbistent with the law of Ij1>c 1 as thus atlifiiiii«t«rm, thou;;h of 
the learned judges expressed an opinion in favour of the view taken in the 
I have referred to of Chompton, J., and Blackburk. J., m pref**n’i»<.;o to that of 
WiLLBS, J., in Menu ood v. //arrison ” (tupra). ** But, as aireadr iKiinJecI out in 
McQuirew. fVetlem Miaming New$ Co." {supra), “ tbediffercnuebclw ooii the two 
views IB, in thelangitage of Bowzv, L.J., in Menvale v. Corson , at pp. 282, 

“ • diifmnoe in the * metaphysical exinnition * of the right and iv rather 
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academical than practical’" [Thomas v. Bradbury, Agneu) & Co 
2 KB. 627, 0. A., per CoLLma, M.B., at p. M9). lord ^der 
Merivale v. Carson (1887 20 Q. B. D. 275, 280, 0. A., expressed tho*operation 
of an unfair state of mind on a defence of fair comment as negativing the 
BO'Called comment oi^ criticism being a comment or criticism at all. The 
case of Campbell v. Spottiswoode (1863), 3 B. & 8, 769, may be taken for 
practical purposes as the basis of the modern law on the subject of fair 
comment. The case decided that when a writer in a newspaper or elsewhere in 
commenting on public matters makes imputations on the character of the 
individuals concerned in them, which are false and libellous, as being beyond 
1h© limits of fair comment, it is no defence that he bond fide believed in tho 
truth of those imjmtations. In that cuso Blackbuhn, J. (at p. 781), said that 
ho took it to be certain that tho publisher or editor of a newspaper has only tho 
general right which belongs to tho public to comment upon public matters, for 
4 '.\ample, tho acts of a minister of State, or, according to modern outhoritios 
Homewiiat extending the doctrine, where a person has done or published any- 
tliing which may fairly bo said to invito comment, as in the case of a handbill 
or advertisement (Paria v. Pevy (I860), 9 0. B. (n. 8.) 342, S. C., J^rius, 
2 F. & V. 71), and that in such cases everyone has a right to make a fair 
arid proper rornrnoiit. and so long us it is w'ithin that limit, it is no libel. For 
an atfompt to define the limits of fair comment before tho date of CamphU v 
SfHtfttHif'iXKk, iiipra, see tho passage frtiin Maeltod v. Waklvy (1828), 3 0. & F. 
311, <|Ui»t<‘d hy liowKN, li.J., in Mtrivak v. Varwn, supra. For a eubseqiiont 
statr'inent of the law, seo lla^Km v. If «//rr (1868), li. R. 4 Q. B. 73, 93, 96. The 
oitrl y do<;isioiH are now rarely referred to. 

(«) No distifu'tiim is hero drawn l)otwe«n comment and criticism. 

(fl) T'lw* form of defence snnethmed in Pvnrhyn v. “ l.iceuntd VklmUers' ’* 

(ISJMf), 7 T. L. R. 1 fhct out in note (/), p. 6()9, «n/e), has been ailvorsely critieis* d, 
but lias been usually adofitcd in plemliug fair coniineiit fnnn tho date of that 
dw'ision up to tho pn*S4»uttiiiie; see WetUnr (l*eUr)A' Sou, J.td, v. Hodysin^ [19(»9j 
1 K. B 239, 217, (\ A. If it involves two picas, (1) a ph>u of justiiicatiou and ^2) u 
plea <tf fair c.omineni, ibo clause isunoinaious, as fioth thes4> pleas are contained in 
<•110 paragraph. In hliby v. Financial Snrs, JAd., [1907] 1 K. B.602, C\ A., tho 
rourt of Appeal held tin* plea to lie a plea of fair comment and not one of justiti- 
cution. There the plaintiff supplied the mutcrial on which the defendants com- 
Tn«*iit«*d, so that there was no real issuo as to the truth of tlic facts upon w'hich 
tl»«* comment was based and from which the inferences were drawn. Furliculurs 


of the defence were in that cuso given which in substance staled that the state- 
ment of facts in the W'ords coniphuiUHl cif were a true statement of mattors 
appT'aring in dtH uments and partic.iiluts suppliml by tho plaintifT. The phiintifT 
nmdied for further ptirticuiuiii, asking for particulars as to whether the defendants 
iuh*g«'d llmt any of tho statements made in tho dtu'uments and purtsciilars 
s«*ni bv tho plaintiff were untrue, and if so, which of Ihem, ainl tho Court of 
Ap{*eaf hold that tho phiintiff was not entitled to these particulars, tho 
defence Inking one of fair comment only ami not of justihcation. The same 
form 4»f plea was plcadcni in Walker (/Wer) i(* Son, Ltd, v. Jiotiystm, mpra, 
whtMO the master, «»n tho jdnintifT‘s summons for “ particulars of the justitica- 
tion pleaded in para. H <ii the defence ^ the plea in question), made an order 
that the defendant should deliver *• particulars under para. S »>f tho defenc:© of 
the materials on which the comment was baml, ho stating that tho defence was 
ono of comment and not of justification.” Tho particulars rirdennl were given. 
liHter, the muster allowed certain interrogatories addressed to the plaintiffs, tho 
whole of which were disallowed by Bray. J., although he was of itpininn that a 
few were unobjectionable. (For the interrogatories, see H id., at pp. 2-13, 244.) 
It WHS statc<i by Vai-uhan Williams. [iHd,, ut p. 247) : “ There is no plea 
of j list ilicat ton as such. What the defendant pWds in para. 8 is that * in so far 
as the words iMuiphuned of consiiit of stutemenU of fact the same are in their 
natural and ordinary signification into in sultstaooe and in fact In so far as 
they consist of comment the same are fair and /xmu fids comment upon matters 
of public inteiest* This form of pWding, which 1 ^ways think very indefinite 
ana embaiTaseing. baa, however* been aaopted and sanctioned ever sinos the 
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decision o»M*''“7^|‘l’S^rtSwb*L»ptodMproperplead^^ ^ 
Jlfirw” (1890). 7 T. L; ®- *• ™ bewuse thsre was la oM«. for 

ifficttlty, yfUoh it »tated Hat Ihe pendant 

:JSl!S\S^St«uponttaba«atM toewM ^ pW «? 


Now, acooring to the ordinary practice, ;hwv*. ^ — — 
the alleged defamation are not admissible unless justification is set Up oy the 
defence/* It was held by the Court of Apped that the defendant was earned, not- 
withstanding the absence of a plea of justification, to administer mterrogatories 
with the object of obtaining admission of the truth of the material statements of 
fact in the speech and particulars alleged to be defamatory. The ground of the 
decision seems to be not that the truth or untruth was in issue, but that the 

AW mtfwilfVt t»<ia fAw 4 Via -ti,*.. t-A J..A y. i 



innuendo, and by para. 9 of the defence pleaded that “ in so far as the wu'd 
words consist of statements of fact, the sarno in their natural and onlinarv 
signification were true in substance and in fact; in so far as the said wohi* 
consist of comment, it was fair comment upon a matb'r of public inb^ivst, 
namely, the said facts.** Under that paragraph two heads of particiilars wero 
given: (a) particulars to show that the matter com {dainod of was a mutter of 
public interest and the circumstances under which the right to (comment uroso ; 
(b) particulars of the facts on which the defendattts relhal as showing that the 
comment then made upon the prospectus was fair comment The piaintiils 
alleged that the dofeuce was einbarra.ssmg, and further that, as luuny of the 
statements put forward by the dofeudants in their dehuue were absohit.oly 
uncovered by the alleged libel, the dcfcudjuits could m»t rely on them, as they 
had no right to make fresh imputations iii their particulars. rn.\NNKi.i., J., 
m'ldo the following order iHie defendants to aiiiond the particulars under 
para. 9 ... by distinguishing and stating st^panitely in the particulars tli(» 
statement of facts ina«)e in their alleged lil)el which they justitiisl as true in 
substance, and which they relied on us being matter on which they wero 
entitled to comment, and by striking out any allegations of fact which do not 
come under one of those heads.” The defondants uppealwl. Tho (.’ourt of 
Appal allowed the appal and set aside the order of (/Han.vkij., J. Fletoukii 
Moulton, L.J., in that case appars to have troatwl the defence as a dofenco 
of justification. The report says (i/uV., at p. #>7.) that the Lord J usf ico in giving 
judgment said : ” The defendants justified the whole of the ariiclo on which tho 
action was brought.*’ Ilis Lonlship referred to v. finunrial /ML, 
[1907] 1 K. B. 502, 607, (a A. (tho decision in which case was that the defenco 
was not a defence of justifieution), and said : ” In this case the particulars ju>t 
stated the grounds on which the defendants were going to s-ay that tho uiattcr 
commented upon was a matter of public interest. Tho second set of particulars 
wore of the facts which were going to be relied upon by tho defendants, soms of 
which were expressly stated in the liliel, and some of which, though relevant to 
tho matter of the libel, were not expressly stated therein. The defendants told 
the plaintiff that they wore going to rely on all those facts stated in the particulars 
to justify, or to show that the comment they made was fair. He doubled 
whether an order could have been made on tho debmdants requiring tliein to 
give such particulars as sppared in their statement of defence, but they had 
put them forwiud, and his Lordship was not satisfied that they would emhorrasi 
the plaintiff at all The order appoal(*d from would, therefore, 1^ set 

aside ’* Buckley, L.J., concurred. It is believed to be tho practice for 

masters to order such particulars of a defence pleaded in the usual form (when 
they are not voluutee^ by the defendant) ss may be new^ssary to enable the 
plaintiff to know what case he has to meet. Where the aiuimont is oornment 
founded simply on materials supplied by the plaintiff, as in^o cay of Jit^irary. 
eriticisin ora case like JM’ghy v. Pinaneial Nem, Ud., supra, the neyof an order 
lor pirttoolin would rarely arise. If and in so far as the plea is a plea ot justi^ 
it would seem on principle that the plaintiff is entitled to partieulirs of 
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joBtification to be tree in its fall meaning, fa substanoe an.! 
in fact ’ 

1283. The defence is not restricted to comments fa neTi-spaners • 
it is available to anyone (6) ; and it applies to actions both of libel 
and of slander (c). 

1284. Whether the licence protected be called a right or a 
privilege is a matter of words («(). There is no absolute right or 
privilege in anyone to publish a comment or criticism which reflects 
on another, although it be stated merely as an expression of opinion 
on a matter of public interest. If the licence were an absolute 
licence, the malice of the commentator would be immaterial, just 
as the court will not inquire into the motives of the defendant who 
made a statement which is protected by the defence of absolute 
privilege. 

Sob-Se(T. 2 . — KmtttiaU of Defence, 

1285. In the first place, the matter defended as comment must be 
cuininent and not mere assertion of fact. 

A statement of fact, though reflecting on another, may be justifled, 
or, though not justified, may be defended on the ground of privilege, 

jiwtifirntitiii. In Wttlker [Pdtr) tf; Ltd, v. Ilwltjmn, [1909] 1 K. B. 239, C. A., 
tho (loff'iidaut oxproHsly diftdaimed l)ofoi'o tho maBttir tnnt his plea was one of 
juMtilirutum. In v. Fitmnriai Acm’8, Ltd., [19071 1 K. B. 602, C. A,, 
the fut’bi w<M'o 8iip}iliu(l by tbeplaiiitiff, and Uio court held the defoiico was not 
one of juftilication. In Xi/ww v, Fimtncial Newn, Ltd, (1909), 63 Sol. Jo, 671, 
(\ A., tho court appoarN fo iiavo regarded the plea aa a plea of juatifleation as 
well as u pica of fair continent. If and in so far as the defence of fair c^^mment 
plcudinl in tlie usunl fom is a plea of justification, the defondunt cannot on 
principle 1 m^ allowed !<» justify the woids complained of,cxcej>t in their ordinary 
sigiiiiicution or in the incuuuig assigned to them by tho innuendo; nor may he 
•ay that ho said or wrote something difToieiit from the statement complained of, 
and justify that of which tho plaintill dites not rompliiin. As to the dihtiuction 
betwt'cn fair coinniont and justi lira lion, hx* p. 710, pout, 

{h) The right, though shared by the public, is tho right of every individual 
irhii asserth it [TfHnnan v. iiradl>urtf, Jtpttw d: (b., Ltd., [1906j 2 K. B. 627, C. A., 


where I«ord liKUsciiKi.L, L.C., at p. 190, said iiuxi no doubt the public acts of • 
public man could l»o inuflo tho subject of fair comment or criticism not only by 
the pn^ss. but by all iueml>ers of the public, but that ** the distinction cannot 
lie too clearly Iku'uo in mind between comment or criticism and allegations of 
fact such aa that disgraceful acta have Ixwu committed or discreditable language 
iiaiMi. It is one thing to comment upon or criticise, even with severity, the 
ai^koowlodged or proved acta of a public man. and quite another to assert that 
he has been guilty of a tiarticular act of misconduct.*' 

(c) n oMyr {Peter) S<m, Ltd. v. $upra, was an action of slander 

where the defence of fair comment waa raised. 

(d) See the judgment of t'oixixs, M.U„ in Thomae v. Jfradbury, Aynew <4 Co,, 
Ltd., supra, and the cases there reviewed, namely, CampltU ▼. Spottiiwoode, 
ni/jfa. ^ OaourroK and BlackbUBB, JJ.,at pp. 778, 780; approved in MerimU 
V. rofMm (1887). 20 Q. B. I*. 276, C. A., in preference to the view of Willes, J., 
in llenufood v. liarriton (1872), L. B. 7 C. P. 606, 616, Bowen. L.J., in MerivaU 
V. Varotm, stmfo, at p. 283, treating the difference as academical ; MeQuirt y. 
llVsIfra Maminy AViia 0»,, [190:Q 2 K. B. 100, C. A. ; Plymouth Mutual CV 
sMTctrity and InduMrial Sockiu, ZTfd, T. TVoden* PMUhifta J§$octoi*M, lUit 
[1906) 1 K. B. 403, a 4. 
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Bat the defence of fair comment is concerned with expressions of <• 
opinion as distinguished from assertions of fact. It has been said 
tj^t matter which does not indicate with reasonable clearness that Conuaent 
it purports to be a comment, and not statement of fact, cannot lie 
protected by a plea of fair comment (e). Comment must not lie 
so mixed up with the facts that the reader cannot distinguish 
between what is comment and what is not if). 

1286. In the second place, the comment must l>e comment on a t»>.) Corn- 
matter of public interest. Whether or not the subject-matter of tlie **• 

comment or criticism is a matter of public interest is a question of 
law for the judge (/;). If the judge decides against the defendant ofpuWXc 
on this point, the defence fails just as a defence of privilege fails it 
the judge holds that the occasion was not privileged (A). 

1287- It is impossible to give a definition of a matter of public Kstimpiofi of 
interest. The public acts of public men are certainly matters 
of public interest on which anyone may comment if he d(U‘H so 
fairly and honestly (i), such, for exain])le, as a decision of a 


(«) Hunt V. Star To., LUh^ [1008] 2 K. 11. .‘jejl. (\ A., ftr Fi.K'n iirH 

Moclton, L.J., lit p|). olti. 320, d»»«ii»i>niving v. (1S70), •» I,, p. 

Ir. iiufi, nml appniuiig Aruirtu^g v. i'hapman (IS.Vi), 3 (’ar. & Kir. 
juf^tico of the rulo ie obvioufl. If tho tuiin iiro w*paratcly, find tho 

coininetit apticttrn na an infcroie'O drawn from tlnj^e furtM, «ny injuMiiro thut it 
might do will bo to 8r)rao extent nogativod by tlio rt*«dor bOfiiig tin* ground* 
ii|K»n which the unfavourable inference ih ImimmI. Put if fact and comniotit Im» 
intenninglod bo that it is not nuiBonably clyar what pi>rtion purportM to l*o 
inference, he will naturally Biipp«^e that injurioUH HtutcMiienU iiro biiM^d uu 
adequate grouuda known to tho write r, thotigh not nwoKHanly not out by him 
[Ifuni V. »S7or To., A<*/., gnj/ra, at p 31U). In / «»r v. Acf (iMlii). J*. it. 

4 Kxeb. 2s4, where the plcaii were {1} liot gudty, (2) justiticrition, it w:ih held 
that to charge a Tnnii with ingrtititude ih litHdloUH, und that Bui'.h a cliitrgt« tmiy 
also l>e lilHdlMU*, notwithstanding that tho facte upon whh’h it is found<Ml aro 
stated and they do not Kiip|K>rt tho chargn. Ah to tho distinction Udwotui 
ouimnente and tuwcrtiouB of facte, lax; ii'»te (f>), p. 7<i2, nnff. 

(/) iJitviav. ShqiBtoue (ISSO), App. t’a«. 1ST, r. (j., /»«* I. mi nKUHniClX, L.t’,, 
atp. 190. Tho ft>ruiof pica allowetl in I'rnrhyn v. ** Ltreugtd IV/roZ/rr#' .Vimir ” 
(1890). 7 T. L. K. 1, set out in note (/}, p. 009, naff, uidens HuppliMoenttsi hy 
jmrticularR, leaven it doubtful in many cuwmi what couti-m’I ul the trial may 
umlGod to be BtatementR id fact and wliat mutterii of ojdniou. A* U> IIuh 
plea, see also note (a), p. 70(», 

{tf) HoiUh Heiton Coal Co, v. I<orih*Etul^n New$ Ataoriatinn^ [1891] I il 11. 
133, C. A., jifr Lopes, L.J., at pp. 141, M3. In that caHc Jjord Kmiku, M IL, 
ogreeingwithLordCoLKKlDOE, C.J., Umt itwona matter of puhlicintenst. mid, 
at p. 140, that the article complained of related to to large a mimUT of jH..q>le, 
of Buch kind, to a district of such extent, and to matterw of euch imjK»rteiire Ut 
render it a matter of public interest that the conduct of the einployerH should lio 
criticised. The burden of »afi»fying the c^iurt that the wonlH ^^unjdainwl of are 
a comment, and a comment on a matter of public interent, in on the defendant 
(H o/ker (Pettr) dt Son, Lid. v. Jldluaon, rim)9] I K. 11. 239, 249, C. A.). 

(A) See the comparison between the defencea of pnrilege and fair C'jinment in 
Thomaa ▼. Itratlhury, Agntw dt Co., Ltd,, [1906j 2 K. B. 627, C. A., ;>«r 
Collins, M.K., at p. G to. 

(«) See Kane r. Mulvony (ISCC), 2 I. B. C. L. 402. Aa to puldic men being 
open to criticism, see FarmUtr ▼. Coupland (1840), 6 M. AW. 106 ; but it ia not 
deetructiTe of the defence of fair comment aa a matter of law to impute unjuat 
CNT eonmpt motivee to public meiu The c a a ea cited in the notoa p. 704, 
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8*cT. 4. magistrate (fc), the conduct ol public worship by a clergyman (I), or 
Fair the speeches of public speakers (m). The discharge by a deputy 

Comment returning oflScer of his statutory duties (n), a place of public enter- 

taininent (o), the housing of workmen (p), the management of a 
college (q\ proposals submitted to the Admiralty (r), proceedings in 
a court of justice (a) or Parliament (0* the administration of the 
poor laws and the conduct of the medical officer (u), and the custody 
of i)aper8 of public interest (r), are examples of matters of public 
inkir(3st. The contents of a newspaper are a subject of public 
interest, but not its circulation (a). 

A Ixjok or article which has been published (6), a picture which 

jKMtt arc only (uiod an oxauiploa of what are mattora of public interest The 
cuHos iKiforo Camjihell v. (18G3), 3 B. S. 7G9, are of little value as 

uiithoritieH on the of fair commont. Any niaiter which would come within 
tlio Law of labol Amoudinent Act, 18S8 (51 & 52 Viet. c. G4), a. 4. which 
excliidos from the pnitoctioti of fair and accurato reports of public meetings the 
reports of inatterK not of public r.ouc«‘rn, would bo a matter of public interest, 
mill if coiiitiionted on fuirly and honoatly would (‘otno within the defence of fair 
conniiont also. As to what is not a matter of public concern, see note (g), 
p. (ittS, anfr,. 

{k) /lihhiM V. hf (18G4), 4 P. & F. 243. 

(/) AV//y V. Tinliitij (IHGj), L. ji. I Q. B. G99. ('onipare and, ns to 
criticisintf sormons, sefi Uath*rnile v. Miall (18‘1(>), 15 M. & \V. 319 (referred 
to m Lnkr v. Kin<t (KiGS). I NViiw. Ssmnd. 137, 144, n. (b), whi.‘ro Bauke, B., 
expresHOil a doubt us to the ri^ht). But a dispute between a churchwarden 
and an iiuMimbont as to what tho incumbent allows to be done in his church 
during divine servici' and the uses to which he allows tho vestry-room to be 
put, which bad Ineii the suhjt^ct of correspondence between them, was held 
111 Kdly V. Tinting^ w/»ra, to be u matter of public interest. There the 
c<irresiK)ndence had U^on published without tho ]>la{ntilT's fiermission in the 
defoiuiaut’s newspaper, with comments on tlio plaintilfs conduct. ** Tho inuin- 
ienaneo of decency and propriety in conducting public worship and of the 
sanct ity of tho sucrtsl editice and all connocted with it is surely a nuttUtr of the 
greatest public concern. The very use of Uic term * public worship ’ shows this** 
(f6ui„ prr CorKWunx, O.J.), 

(m) ihigtr v. M(frUmer (1873), 28 L. T. 472. 

In) Ihnti V, *Sfar SvtvtfHtjier Co., IM., [190S] 2 K. B. 3t)9, C. A. 

fo) I Hid in v. Swan and AWAk'A* (1793), 1 Ksp. 28. 

(;i) Stiidh JIttUm Coal Co. v. Xurth-Ka'^Urn Sties Association, [1894] 1 Q. B. 
133. C. A. 

(yj (*otr V. Ffffirg (1863), 4 P. & P. 13. 

(r) UrnuHiid V. JJurrison (1872\ L. 1(. 7 C, P. 60C, discussed in Merivale y. 
f*ar,«*n (1877), 20 Q. B. D. 275, T. A. 

(#) Jlf>llry V, Ilarltrtp (1865), 4 P. & P. 224 ; Kane v. Mulvant/ (1S66\ 2 I. R. 
C. li. 402; UttK/yute v, Iltdvnt (18651, 4 P. A P. 202; JM Allah llry v. 
irAifrAwwf (1868;, 18 L. T. 615, The reports of the proceedings, if fair and 
luvurato, art^ the subject of another defence (see pp. 694 ti seq., ants) which does 
not extend to cmninenta. 

(f) K>itit V. Miilviwy, snj’Tn; llWa v. (1868), L. R. 4 Q. R. 73; 

CamphtU V. SiHiiOtnvode, sttfira, per (’bompton, J., at p. 778. As to petitions 
to Pailiament, see Duuns v. Anderson (1825), 3 Bing. 88, 

i ll) ParcfU V. Soufhr (1877). 2 C, P. 1>. 215, C. A. 
e) Tumhult v, Bird (1861). 2 P. A P. m. 
o) Latimer v, RVsfmi Mornhig Seu^s Co. (1877). 25 L, T. 44. 

5) t?co Camjihfli v. Spotiiswade, appreved in Merivale T. Carson 

(18Si\ Q. B. D. 275. 0. A. ^ to criticbm being so dishonest as not to 
wcriticism at all. see the dicta in Merivait t . Carson, snjfm. See also the 
discussion as to inrelevant criticism in .Vr^^uirr v. HVafern Morning Sews Cb., 
[1903] 2 K. B. 100, 0. A. As to literary criticism, see the judgment of 
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has been pnbliclj exhibited (c), a play which hag been performed in 8 «ct. 4. 
public (d), and the like, are matters of public interest (t ). Fair 

A principle underlying many of the cases is that a jierson who Comment 
challenges public criticism cannot Im heard to complain if the — 
criticism which he has challenged is fair and honest (/). 

1288 . Lastly, the comment must ho fair. (iii.) the 

The defence of fair comment or criticism fails if the cominout 
or criticism is not fair. ^ 


The comment must not misstate facts, iHicause a coniniont it mu»t not 
cannot be fair which is built upon facts not truly stated, and if a 
defendant cannot show that his comments contain "no inisstaUuiii iits 
of fact he cannot prove a defence of fair comment (^ 7 ). If a 


Collins, M.U., in Thomas v. Urmlhury^ Aynru* .C Co.. [I'MHi] 2 K. P. 

C. A. Afi to plaeards by way of ailvcrtiMJUumt, sco l^arts v. /.w/ (isfio). C. H. 
fN. a) S42. S. (J. at Nisi Wus 2, F. A F. 71, reforred to in v. 

(1803), 3 B. ft 8. 709. As to wiiat is not a Ul)ol on an author, tho carruT 

of Carr v. Hood (1808), 1 Camp. 355, n..a!id Soanew Knight (1827), Mo>*d. ft M. 
74; as to what is suoh a lilid. koo Fraser v. Jirrhley (1830), 7 C. A P. 621 ; 
and compare the ditfa in Mrrirale v. Cordon (1887). 20 li. 13. I). 275, C. A. 

(r) Thompson v. Shackell (1828), Mood, ft M. 187, wht>ro ItKST, O.J., ut p. 188, 
said: I un>elf have acted on tho iloctrine of my lord KLLKNiiokorou in the 
caao referr^ to ** R.’arr v. l/ofni (1808), I Cumji. 3.75, n.], *'thtun;h 1 do not go 
quite E<3 fur uh he aid in that ouw, WTuuae 1 think no pei-Honul ridn nlo t»f toe 
author is juatiliable” [but wx'pp. 708 d nsto porHoiml iitt:u ks‘|, “ hut if thm 
lie really an honent criticiHitt and no more, the Uofoiidfiiit in ontitlod t4) your 
verdict.^’ There the picture was de»critK*d n» “ n lunr** daub.” Ah t-i criln*iHm 
on the works of an architect, see i^oane v. Kniyht (1827). Mood, ft M. 74 ; riM to 
an exhibition of llowora. (Jrem v. Chaumnn (1837), 4 Biof?. (N. r.) !t2 (wliruo the 
wonis were held not to Iw williin theiiiu<tHof fair rritiriKinj. S«o the 
to the ulwive and other ciu»eH in notes to Lake v. (1668;, I Wins. Siiuml. 137, 
144, 11 . (b). In Fadu'ikd v. Holmes (1858), 1 F, ft F. 347 (arth lo in lu-wHjiapor 
dcscribiiij^ leaden (ifpires *'re|Kjrted to have foumi m the Thames'' and 
sold as antiquities us Indiig of recent fabriention, and sti;.;nmti.^;f)^ the sale as 
an attempt at extortion), no |iarUcular individual wue aiuu'd at, and the plaintiff 
failed. If there is a proj^er innuondo at»d it is establiNhed, a pluii-tiirniay r»»rover 
if he is hit by a lilicl which was aimed oiily at a clast* (K*e note p 641, aaf«). 
The old cases must bo taken not to reprewmt the prosi-nt law’ iu ho fur ii> they 
lay down that, although comment or criticism on « mtitt*r of puhtU! interest 
is otherwise honest and fair, it will as a umtler law to l>o protected 

because it imputes wicked motives to the plainlifl “oe p. 709, pod). 

(d) As to plays, see Merivale v. Corson, »»//»ro. 

(e) See McQuire v. Morning Sews <V/., [1963] 2 K. B. 1(H>. T. A. 

( f) c>ee Seyrnonrr. liuttern'orth (1862j, 3 F. ft F. 372. Ounparr^ the jtrimdple 
underlying Laughtfm v. SotUsr awl Man \Uuhop) (1872', 1.. It. 4 P. C. 49.7 Sea 
also tho judgment of BlacXDITBN, J., in Campbell v. <1^63', 3 iL ft 8. 

769, at p. 781, referred to in note (t), pp. 699, 7W, o»<c, wh«;rf» he ir'gnnls this 
principle as explaining the extension of the d»*fcnco of fair comment beyond 
comment on the public arts of public men. 

Cv) Financial Sews t Af</.,[11K)71 I K. B. 562, C. A., p^r I'oi.MNS, M.It., 

quoted with approval in Walker {Veier) i Ken, Ltd. v. JLdgsou, f 1901*j 1 K. 13. 
239, C. A., per VAUGHAN WXLUAHS, L.J., at p. 251, Hee alw; the direrlion of 
Kennedy, X, in Joyni t. CyeU Trade Puhlishtftg Co., [1964] 2 K. B. 292. <*. A., 
quoted in iraf4*<T(Fe/er) ft Son. Ltd. v. Ilidgson. su^era, at p. 252. whore that judp 

said: “The comment most . . . not miastate facts, becaumi a comment mn not 

fair which is built npon facta wMch are not truly stated, and furtlier, it must 
not contain imputations of an evil sort, except so far as the facte, truly stati*<^ 
warrant the imputation.” See also UurU ▼. Star NeuJepof^er Co., Ltd. [lW8j 
2 K. B. 309, C. A., per Fletcher Moulton, L.J., at n. 320, where he said ; 
•• In order to give room for a plea of fair comment the facta must be truly 

II.L.— xnu. 2 A 
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defendant makee a misstatement of any of the facts upon which he 
comments, it at once negatives the possibility of the comment being 
fair. It is therefore a necessary part of the plea of fair comment 
to show that tliere has \yem no misstatement of fact in the ’ 
stattnuent of the materials u|)on which the comment was based (/(). 
The Imrden of proof in this resjxjct is on the defendant. He must 
not only estahlish that the matter which he defends as comment is 
comment, and is comment on a matter of public interest (f), but 
also that it is not founded on misstatements of facts in the so-called 
comment. A j»ersonal attack may form part of a fair commeiit 
upon given facts truly stated if it is warranted by those facts— in 
olluir words, if it is a ronsonablo inference from those facts. 

Whisther the personal attack in any given case can reasonably be 
inh^rred from the truly stated facts is a matter of law for the 
iletermination of the judge Iwfore whom the case is tried, but if ho 
rules that this inference is capable of being reasonably drawn, 
it is for tlie jury to do.termine whether in that particular case it 
ougljt to be drawn (/.*). 

1289. In the cas^' of literary criticism on the work of the plaintiff, 
and in some other cases whore tlio plaintiff supplies the material 
upon which the comment purports to be made, the subject-matter 
of the comment is agreed (/). 


If tlu) fuctn upon which tho coimuoiit purports to bo made do not exi^'t 
tin* foundation for tho ]dea fuila.*' Soc also tho judgment of lUiCKLEY, iti 
IIVi/4rr (/V/fr) d' Hon, LU, v. IMijHun, [lUOy] 1 K. B. C. A., at p. ‘2r>4, 
ndnrring to tho languago usod by CocKBUUN, O.J., in CampM v. Hpoifiswahlr 
S B. its. Ttili, iind to Lonl Atkinson’s judgment in iMkhyl v. Labonchfrt 
litO"), 2 K. B, 32"*, n., II. L. In Diyhu v. Financial Newa, Ltd., 
tiiuTJ I K. B. ^>02, the plaintiff had asserted tho facts on which tho dofondaiit 
i'ominontixl. Sco also tho judgment of Kennedy, in Peter Walker dt Hou, 
I.fd. V, llothjv>n,aniira, at p. ‘2o7. In Walker [Prter) if- Son, Ltd. v. Uodgaon, an/tra, 
Unidlip {Lord) v. Mad ford (IStH)), U T. L. U. 307, was cilod in the arguinerita. 
Tlio form of plott was thoro aiffertmt. It was admitted in Walker {Peter) (k San, 
Ltd. V. IMpon, aupra, that thu plea was not intended to be a plea of justilication. 
Six* ti»o interrogatories which won' allowed in tho latter case, where the defen- 
dant. having pleaded in the usiiiil form, had stated that he did not intend it to 
k plea of jusliticatiun. o also note (o), p. 700, ante. As to discovery, see 
title IUhoovkry, Insi'Ection, and Inieurooatoriks, Vol. XL, pp. 99—101, 
aiul. in addition to tho castw theio cited, Kent Ctnil Conf faaiona, Ltd, v. Ihnjnid, 

1 1 010] A, C. IiVi, aflinning S. C’., [UMO] 1 K. B. WW, 0. A. (Parwell and 
Kennedy, B.JJ., Vavouan Williams, L-J., dissenting), as to discovery of 
dt)cuinents. See also the cases cited in the arguments in Maaaa v. (Jaa Light 
on*/ Cvite 2 K. B. 643, C. A. (before tho full Court of Appeid), and 

note fOi pp' 712, 713, Tho acthm wa** an action for malicious prosciuitiou, 
and the judginouts dia not refer to actions of lilxQl. 

{h) Diyhy V. Financial Kew$, ltd., anpra, ;»cr CoiXINS, M.U., at p. 603. 

(•) Walker (Peter) tt Sm, Ltd. v. HiHljaon, aupra, tter Vaugiian WILLIAMS, 
L.J.. at p. 249. 

(A) Ihkhyl V. l^howhert (1907), [1908] 2 K. B. 326, n., H. L., per liord 
Atkinson, at p. 329, quoted in II ttf4'er(/Vrfer) Jt Sm, LUi. ?. Hodgaon, ampra, per 
VaVGUaN WiLLUMS. L.J., at p. 260. 

(/) This is illustrated by IHghg y, FirtanriaJ Newa, Lt*L, aupra, explained by 
Buckley, li.J., in Ifa/Jtfr (Peter) it* Stm, Ltd. y. lindgam, aupra; compaie 
Ljpma y, Fimneial Natva, LuL (1909), 53 Sol. Jo. 071, C. A. As to literary 
criticisms, see Thmaa y. Bradhurg, Agamp dr Vo., Ltd,, 11906] 2 K. B. 627, C. A., 
per Collins, M.K., at p. 640. 
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1290. Assuming that the comment is a comment on a matter of 
public inter^t and that it is founded on facts which are not mis- 
stated, and is a fair comment in the sense that it is a reasonable 

• inference from those facts, it is not easy to explain satisfactorily 
why the state of the defendant's mind at the time when he made 
the comment should affect the defence. 

It has been said that given the existence of malice it is for the 
jury to say whether it has warped the judgment of the critic : that 
comment distorted by malice cannot be fair on the part of tho person 
who makes it ; and that therefore evidence of malice actuating the 
defendant is admissible and should be left to the jury (ni). 

1291. An analogy is suggested by comparing the defences of 
qualified privilege and comment. It has been said that in both cases 
the question raised is really as to the state of mind of the defen- 
dant when he published the alleged libel (or slander), the question 
being in the one case whether he published it in the spirit of malice, 
in the other case whether he published it in the spirit of unfair- 
ness (/f). A statement made on a qualified privileged occasion from 
feelings of spite or from some other wrongful and indirect motive 
is an abuse of the privilege and is not protected though there be no 
intrinsic evidence of actual malice in the actual words used (o). 
So, too, it may be said that the existence of malice in the mind of a 
commentator at the time of the publication of the comment suggests 
that the comment may not really have been made in the exercise of 
the right of fair comment on a matter of public interest but to 
gratify personal spite, or, in other words, may have been an abuse of 
tho right, though the words used are not intrinsically unfair. In 
short, the abuse, whether of the right of comment or of a (jualified 
privileged occasion, arising from a wrong state of mind actuating the 
publication may avoid the defence of fair comment or juivilege, 
though the language used is not intrinsically unfair in tho one case 


(m) See T/tomas v. Bradbury, Agntw d: Co., JML, [1000] 2 Iv. B. 027, 042, 
C. A., where Collins, M.R., was of opinion that tho jiulgo was right 
111 letting the evidence in that case go to the jury. The head-noto in that 
ca«e ia as follows : — ** In an action of lii>ol, where the dofence is that the 
writing complained of is fair comment upon a matter of public intorpst, 
evidence that the defendant was actuated oy malice towards the jdainti/T is 
admissible upon the ground that comment which is aetuatecr' (Collins, M.K., 
used the word ** distorted ”) “ by malice cannot be deemed fair ou the put t of the 
person who makes it, and, therefore, proof of malice may take a criticii<in that 
iBprimS faci 9 fair outside the limits of fair comment’* The hporl Tioio does 
not seem to differ materially from the view stated in the text ; but compare the 
word “ actuated ” there used with tho word ** disbirted ’* which (Kscurs in the 
body of the report. The possibility of a {lerson having a spite uguiust another, 
and yet bringing a dispassionate judgment to bt^r ufKui his literary ineritK, has 
been judicially recognised, pw doLLiNS, M.B., in Thmat y. Brmbury, Ay/i^ut 

Co., Lid., iupra, at p. 642, and perhaiis this recognition might be exUuidod to 
comments upon the public acts of public men. For the compaiison bt^iween 
fair comment and justification, see p. 710, post. 

(n) Htf mouth Mutual Co-operative and Industrial BoriHy, Ltd, v. Traders* J*ub^ 
ming Aitonalum, Lid., [1906] I K. B. 403. C. A., per Vavohav Williams, 
L.J., at p. 413, xeferring to JTbite it Co. v. Credit Brform Assonuiton and Credit 
Index, Ltd., [1905] 1 K B, 653, C. A., quoted by Cou.iNs, M.H., in Thomas v. 

Agnefo i Co., Ltd., supra, at p, 642. 

(o) Clark w. Mdyneuz (1877), 3 Q. B. I). 237, 0. A., per Bkett, L. J., at p. 247* 
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fiiBOT. 4. nor in excess of the occasion in the other. The analogy, however ‘ 
Pair far from close. The burden is on the plaintiff, by proving express 
Comment malice, to rebut the protection primd facie arising if words are 
spoken or written on a privileged occasion ; whereas, on a defence of 
fair comment, the burden is on the defendant to show that the com- 
ment is fair, and in so doing to negative the writing or publication 
of the comment being actuated by an unfair state of mind, 

AdmiffliWiity 1292. Whatever l)e the ground, it is clear that on the defence of 
of evhJence as comment or criticism evidence that the defendant was actuated 
to malice. malice towards the plaintiff is admissible, and that proof of 
malice may take a comment or criticism that is primd facie fair 
outside the limits of fair comment (p). 

Pefcncc fails 1298. If the commentator states as an inference that which he 
if commeui is not belicve to be a true inference, the comment is dishonest 
dishuncHt. defence fails. A dishonest comment is not a fair comment (q). 

Rut comment On the other band, just as the honest belief of the defendant that 
muHtiKsfuir duty or interest to make a statement to the person to 

howst. *** wlioni bo made it does not create an occasion of qualified privilege 
if in truth he had no such duty or interest, so the honest belief of 
a commentator in the fairness of his comment will not make that 
fair comment which is unfair comment (r). The comment itself 
must be fair. 

Suu-Sect. S.~-Persottal AUackt. 


Persoimi 1294. A personal imputation does not destroy a plea of fair com- 
matter of law. On the contrary, the need for the plea 
Ihodcfuuceus doos iiot ari.se unless there is an imputation on the plaintiff. It is 
» matter of precisely wliere the criticism would otherwise be actionable as a libel 
or slander that the plea of fair comment arises. It is a matter of 


(/') Tfioum V. Uradbiirff, lO Co., Ltd., [1906] 2 K. D.627, G. A. Goiii- 
]iaro tho from tlio judgment of Fletcher Moulton, in Plymouth 

MtiUial Co-o}>erative and fndu/Uriol Society, Lid. v. Traders* Pahlishing Associa- 
tion. Ltd., [1900] 1 K. B. 403, C. A., ut p. 418, quoted by Collins, M.R., in 
Thomas t. Jtrudbury, Ayio w t(' do.. Lid., stijtra, et p. 642 : “ 1 am clear that, 
Ixdh iu caaea in Which the doftnuK) of privilogo and in those in which the 
doN'iice of fair comment is sot up, the state of mind of the defendant when he 
published tho alleged libel is a matter directly in issue.” But as to the effect 
«»f inotivo, eoo CnmpMl v. Spt4tisioix>de (1863), 3 B. & S. 769, yier BLACKBURN, J., 
at p. 781, quoted by Collins, M.K. in Thomas v. Lradbury, Agnew A Co., Ltd., 
at p. 611. 

(y) 111 damplteU y. supra, CoCKBURN, C.J., said : “One man 

has no ri^dit to impute to tuiothor, whose conduct may be fairly open to 
ridicule or disapprobation, base, sonlid and wicked motives, unless there is 
so much ground for tho imputation tliat a jury shall find, not only that he had 
an honest belief iu tho truth of his statements, but that his belief was not with- 
out foundation.” Compare Hoson v. Ila/fcr (1668), L. K. 4 Q. B. 73, per 
CoCJCBUKN, C.J., at p. 96, and H ViMrr (Peter) Son, Ltd. ?, llodgsm, [19I>9] 
I K. B. 239, C. A.. Buckley, L.J,, at p. 253. As to honest belief, see also 
Jhmtfr y. (1866), 4 F. & F. 983, 1003, 1006. 

(r) If the critic “ imputes to the person whom he is criticising base and 
sordid motives, which are not warranted by facts, I cannot think for a moment 
that because he bond fids believes that he is pnhlishiug what is true, that is any 
defence iu point of law ” (CampMl y. Spottisuvode, supra, per Crompton, J.. at 
p. 778, quoted with approval in Joynt v. (^e Trade Publishing Vo., [1904] 
^ K. B. S^2f 298, C. A.). 
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law for the judge to determine whether a personal attack can be Bior. 4. 
reasonably luferr^ from the facts upon which it purports to be a Pair 
comment : but it is for the jury to decide whether the inference Cbaunent 
ought to be drawn in the particular case («). — 


1296. Literary criticism can rarely be protected in practice if it impoutiM, of 
imputes wicked motives to the plaintiff. Comment on public men 
may often in practice be protected, though it imputes wicked 
motives. But assuming that the comment or criticism is on a 
matter of public interest, and is honest and is otherwise fair, neither 
comment nor criticism will as a matter of law cease to be protected 
because it imputes wicked motives to tho plaintifT(/). 


{s) Ddkhjl V. Lahouchere (1907), [1908) 2 K. Ti. 32o, n„ II. L., per Lord I/UiK. 
BUKN, L.O., at p. 327, and per Lord Atkinson, at p. 329 ; Campbell v. aS>./- 
iifavitode (1863), 3 B. & S. 769, per CROMrroN, J., at p. 778: JIunt v. t>lnr 
Setvnpaper Ltd.^ 2 K. B. 309, 0. A., p^r Fletcher Moulton, L.J., 
tit i)p. 319, 320 ; Jenpii v. (Jyde Trade Tuhlishiwj Co., [1904] 2 K. B. 292. C. A. ; 
and tho passage from the judgment of Cozens-IIaudy, M.E., in Jfiud v. 
Slar Newepaffer Co.^ Ltd.^ supra, at p. 317 (quoted in Wallcer {Peter) X* aS-//, 
Ltd. V. Ilodyaon, [1909] 1 K B. 239, 231, 0. A,), to tho effect that llio 
defence of fair comment only arisos in the event of the plea of justification 
fuiliug; but there still arises the question, if (^but only if) tho facts are suit- 
stantially true, whether tho comment by the defendant, hosed on those true 
facts, was fair, and such as might, in theopiuion of tho jury, be reasonably 
miido. Tho Master of the Rolls seems here to be referring not to the facts 
btat(Kl in the comment alone, but also to tho facts relied upon by the dofendunt 
at the trial as the basis of tho fair comment which could not bo mado the 
subject of a plea of ju.sti£iuatioii. 

(/) McQuire v. Western Aforniny News Go,, [1903] 2 K, B. 100, (’.A, Soo Joffnt 
?. Cycle Trade Piibli'^hing Vo., supra, toWowin^ Campkllw ti poll is wtmle, supra, 
and distinguishing McQuirey, Western Morniny News Co., supra. Tho judgijiurd 
of the Court of Appeal in Jojpit v. Cycle Trade Pull ishmy Go., supra, must be road 
in tho light of the later decisions. A personal attack which imputes huso and 
sordid motives is not necessarily, as a matter of law, outside the liiiiitH (d fair 
comment or criticism ; see the judgment of Lord Atkinson in Ihkhyl v. 
Laboucheret supra, at p. 329, pointing out that in the passage from tho jud^'- 
ment of Crompton, S,, in Campbell v. S/wlUswodde, suftra (see p. 699. anU), 
no distinction is drawn between literary and other criticism. In literary 
criticism the author supplies the facts, whicli makes a distinction in pr^ticc. 
As to criticism being so irrelevant as to be outside tho domain of criticinni 
altogether, see McQuire v. irc^tern Morninij News Co., su}tra,mr Collins, M.U., 
at p. 110, citing the passage from the judgment of Bowen, L.J., in Mervnde v. 
Carson (1887). 20 Q. B. D. 275, C. A,, to tho eff.-ct that in tho case of literary 
criticism it is not easy to conceive what would bo outsido the reasonable lirnit.s 
of fair criticism unless tho writer went out of his waj" to make a porsoii.'il iittai k 
on the author of the work ho was criticising. So al»c» McQuire v. Westfro Mont^ 
iny News Co., supra (where tho plaintiff was a playwright and actor, who aim- 
pldiued of the criticism of one of his plays), tho Court of Ap|*eal hold that there 
was no evidence to supfKirt a rational verdict for the plaintiff ; seo also Ihnwooil 
v. Harrism (1872), L. R. 7 C. P. 606. It was not suggested th^ro was any 
evidence of actual malice, there were no personal irnpnlatioiis, nor could any 
statement of fact be impugned {McQuire. v. West*Ta Morniny News Co., supra, 
at p. 108). Collins, M.R. {ibid., at p. Ill), said ; “ It is always for tho judge 
to say whether the document is capable in law of being a libel It is, however, 
for the plaintiff, who rests his claim upon a document which on his own state- 
ment purports to he a criticism of a matter of public intorost, to show that it 
is a libel, i.e., that it travels beyond the limit of fair criticism, and therefore it 
must be for the judge to say whether it is reasonably capable of being so 
iuterpiet^. If it is not, there is no quesstion for the jury.*' The Court of 
keH that when it is admitted that the criticism is on a matter of publio 
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Sub-Sbot. 4.^Fundion of Jury, 

1296. It is not for the jury to substitute their own opinion as to 
the merits of a work criticised for that of the critic. But if a critic 
imputes to the person whose works or acts he criticises motives not 
warranted by the facts, or reflects upon the plaintiff as a man, he 
cannot successfully plead fair comment if the jury find that the 
imputations were not warranted by the facts. To this extent the 
jury are critics, that in such a case they may decide whether the 
inferences were reasonable conclusions (n). 

1297. Where a comment is on a matter of public interest (which 
is a matter for the judge to decide) it is for the defendant to satisfy 
the jury that he has made no misstatemont of facts; and that the 
comment which is based on the facts is w'arranted by tliem, that is to 
say, is a reasonable inference therefrom. It is for the jury to say 
whether the imputation represented the opinion of the person who 
gave expression to it, and the burden of proof would seem to be on 
the plaintiff (r). Where the comment is otherwise fair, it is for the 
plaintiff to prove to the satisfaction of the jury that tlie state of the 
defendant's mind was malicious if he relies on that as evidence 
material to the issue of fairness or unfairness (ir). 

Suu-Sect. 5. — Juafijiration and Fair CtmmmJt Ctmpartd, 

1298. The defence of fair comment differs from a defence of 
juHlirication. 'Ihe difference is more apparent perhaps in those 
cases where, as in the case of literary criticism, the plaintiff supplies 
the materials on which the comment is and purports to be based. 
But in all cases the distinction is essential (a). 


interoHt, the burden is on the ))laiiitiil to show that it travels beyond the liiiiita 
of fair critii'isin, and it is for the judge to say whether it is reasonably capable 
of iMMiig so iuterpretrd. 

note (<), p. 710, ante, 

(v) Soe, in adaitiuu to the cashes cited in note (f), p. 710, o/.fe, //«n< v. Staf 
Foraftafter Co., [1905] 2 K. B. 300, C. A., per Buckley, L.J., at p. 324. 
lu that case the Court of Appeal orderiMi a new trial on the application of the 
dofendiints on the ground of misdirection. See also Ikltjcr v. Jaortimer (IS73), 
2S U T. 472 (comment on public character : question of fair comment for jury) ; 
iruNim V. H’o/fcr (1868), L. R, 4. Q. B. 73, ixr CoexEUBN, G.J. (criticism of 
conduct or motives of individuals ; question of fair oomment for jury). 

(te) 8k)« Die judgment of Collins, M.H., in Thomat v. Brudhury^ Agnno 
t\>., Arfd,, ( 10<M}] 2 K. B. 627, C, A. In Suuth lletton Coat Co, v. Fori^Eu^tem 
Fm [1S04] 1 Q. B. 133,0. A., I^pes, L.J., said, at p. U3: 

** I'^ut is the comment fair and bond fide f This is eesentiaUy a question for the 
jury, pro\4d^ there is any evidence on which they may so find.'* After issue 
hud b^n joiueii on defeiavs of justiheatiou and fair comment, the Court of 
Appt^ held that the deftmdaiiU weio not entitled to interrogate the jdaintiffs 
as to whether they intended to set up that the defendants in publishing were 
Si tuated by express malice, and, if so, to call (»n them to state genendly the 
facts relied on by the tduinliffs as showing express malice {Lever Brothere t. 
JatotiaUd Keu ef^opere, [1U071 2 K. B. 626, 0. A.). 

(«) See WaUcer (Feter) d: 8m, Ltd, v, ilodytoh, [1909] 1 K. B. 239, C. A., 
F«r Buckukt, L.J., at p. 2A3 ; Dakhyl v. Labouchere (1907), [1908] 2 E. E 
322, D., H. L. : Hunt V. Sempaper Vo,, IM,^ eo/)ra, at p. 320 ; the 
direotiun of Kennedy, J., in Joyaf v, Cudt Trade rvidUhmg Co„ [1904] 
S K. B. 292. 294, 0. A. ; and ChmjMi v. Spottinooode (1863), 8 B. d S. 769, 
vefened to hy Bocxuit, LJ., in FToMfr {Peter) dt Son. LU, v. ffod^^ flOOO') 
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Where the defendant pleads by way of defence, first, justification, Swr. 4 . 
and, secondly, fair comment, he will fail on the first plea unless he Fair 
justifies every injurious imputation which the jury may find to be Comment 
conveyed. Assuming the plea of justification to fail because the — 
defendant has not satisfied the jury of the truth in fact of every im- 
putation, the defendant may nevertheless succeed on his plea of fair 
comment if he shows that the imputation of which the plaintiff com- 
plains, although defamatory, and although not proved to liave been 
true, yet was an imputation in a matter of public interest, made 
fairly and bond fide as the honest expression of the opinion wliich 
the defendant held upon the facts truly stated, and was in the 
opinion of the jury warranted by the facts, in the sense tluit a fair- 
minded man might U])on those facts bond fide hold that opinion (/>). 

Tlie defendant must show that there is a foundation of facts well 
and truly laid on which the comment is based ; to that extent tlie 
two defences are similar. But the conclusions inferred as matters 
of opinion have not to be proved as facts. On the other hand, the 
mental attitude of the commentator is material to the issue of fair 
comment, but immaterial to the issue of justification. If tlie com- 
mentator states his conclusions in the form of statements of fact he 
must justify. He may not assert simply that a man has acted 
fraudulently (c), though he alleges facts from which that inferetice 
might be drawn, if he does not make it appear that his imputation 
is made as an inference (h). Lastly, the occasion for a defcaice of 
fair comment does not arise if a defence of justification can bo 
established (d). 

Sect. 6 . — Efect of Express Malice. 

Sub-Sect. 1 . — At avoiding Qualified Privilege, 

1299. The proper meaning of a privileged communication is a Absence uf 
statement published without malice on a privileged occasion (c). 

The abstmeo of malice is a primd facie presumption in the case pn-Muniption 
of qualified privilege (/). The presence or absence of malice is iu 'iuaiificd 
immaterial in the case of absolute privilege. privilege. 


1 K. B. 230, C. A., at p. 234. Ab to the effect of a plea in the form hanclionod 
by the l>i visional Court in Penrhyn v. ** Lionml Vvtuallera* ^firror'* (1890), 7 
T. L. B. 1, eee note (a), p. 700, ante. As to the diRtinction liotweeii comineiitH 
and assertions of imputations os facts, see also Pavin v. Hheyttone flHSO}, 11 
App. Cas. 187, P. C., per Ijord Hebsciiku., L.C. It has been hold that llio 
general rule, that a defamatorj" statement cannot be justified whera the same 
person has alleged the facts and comments on them, unless both the facts are 
true and the comments thereon are fair, does not apply whom one iM*rson 
alleges the facts and another comments on them {Mang^na v. Wright, [1909] 

2 K. B. 968, per Pbillimoke, J., at p. 977). 

S See note (a), p. 710, ante. 

As to the use of the word “ fraudulently,” see Hunt v. Star Sewtfmper 
Co., Ltd., [1908] 2 K. B. 309, C. A., Fletcher Moulton. at p. 320. 

(<f) See Dakhyl v. Lab^mrhere. (1907), [1908] 2 K. B. 82 >, n.. H. U, per 
Lord Lorebuen, L.C., at p. 327 ; Hunt v. Star Newtffaper 1M., tuf*ra, per 
CoZENS-HarDY, M.H., at p. 317, quoted in Walker {i*ei*r) if Fo >, Ltd. v. tlodgmm, 
snpra, at p. 261. 

{e) See Wright r. Woodgate (1835), 2 Cr. M. & B, 673; an 1 as to privileged 
oeoaaiona, see pp. 686 et teg., ante, 

{/) 6m Wf^hi v. Woodgaie, eupra; and /emmre r. Ddmege, [1891] A. 0. 78, 
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1300. The malice which avoids privilege is a wroug feeling or 
motive existing in the mind(/ 3 f) of the defendant (h) at the time of 
the publication (t) and actuating it. It is actual malice, or malice 
in fact, and is usually termed express malice to distinguish it from 
implied malice, or that malice in law which is presumed to exist 
from the publication of defamatory matter without justification or 
excuse (j), 

1301. It is not enough for th<3 plaintiff to show that the defendant 
in making a statement on such an occasion was rash, improvident, 
credulous, or stupid, or that he did not do or say what a man of the 
world would do or say on such an occasion (k). It the defendant 
made the statemont believing it to bo true, he will not lose the pro- 
tection arising from the occasion because he had no reasonable 
grounds for his belief (/). The plaintiff must satisfy the jury that 


P. C. This iH so ifi all cases of qualified privilege at common law {Jenoiire v. 
lulmetjf, [1891] A. C. 73, P. 0.). As to qualified privilege, see pp. 686 et ««y., 
uhte. Tho liSW of Tiihel Amendment Act, 1888 (61 & 62 Viet. c. 64), s. 4, 
hiilows the comtnon law in this respect; see p. 608, anU. As to the Law of 
i jb«*l Amendment Act, 1888 (61 & 62 Viet. c. 61), a. 3, see pp. 697, 698, ante. 

{tj) See Clark v. Mulyneur. (IS77), 3 Q. Jl. D. 237, C. A., per Brett, li.J., 
at p. 247; Ncvdl v. PUnr Arte and (ientml Jnxuranre Co.^ [1895] 2 Q. B. 156, 
0. A., per liord ICsitEii, M.R., at p. 169. 

(h) Thus, in nn lu tion of libel against the publisher of a magazine it was held 
that ovidenco of the writer's porsonul malice against the plaintiff wa.s 
inudmiHHible. It did not actuate tho dofeuduut Utotjcrtsm v. UVA/e (1838), 2 
Mo(hI iV: n. 101). 

(i) Ifmminye v. <h$ion (1858), E. B. & E. 340. 

(j) See tho considemtiou of JSromage v. Proserr (182*0. 4 B. & C. 247, in Clark 
V. ^fahfnnix (1877), 3 1^. 11. D. 237, (\ A., ptr BuETT, L.J., at p. 247. 

(/.') The^e ilhiHtrati<»n.H are taken from tho judgments of Bramwell, BiiErr, 
and C’O'ITON, L..TJ., in t'lurk v. Molf/nrnXf mpra. 

(/) 'rhi.s was the dcciNioii in Clark v. MulyneuXy eupra. So, too, in Cullim 
V. Cviytn (190-), 19 L. K, IIS, C. A., whore the jury found that the 
defendant did not “ reasonably ” bolu-ve the statoinont complained of, but that 
ho hail not any iinprojMT or indirect motive in making it, it was held that there 
inuMt Ih) a new tiial and that the jury must be asked whether the defendant 
honestly lielieved what ho said to l>e true. 

It w'oms, however, to h.ave lajen assumed by the Court of Appeal in allowing 
interrogatories in rwent ca'<es that insnflicient inquiry into the truth of tho 
statement may bo cvhlenee of a want of belief in its truth, and thus evidence 
of expre:«s malice. In EllwH v. darn ft, [1902] 1 K. B. 870, C. A. (where 
tho dofondant ]doaded that the Wfinls were sjHikon on a privileged occasion, 
and without malice), tho t’ouvt of Appi^nl (following Martin v. Jiritiah 
Miueum {Trmtefs) (1893), 10 T. !♦. B. 215, cxpluiuitig Hennewy v. Wriyhi 
(.Vo. 2) (I8SS), 24 Q. H. I>. 416. n.. A., and dL.^titiguishing Parndl v. Walter 

(1890), 24 H. B. 1 1, 4in iiUowimI intern >gatories as to what infonnation the 
defendant had which inuuced him to Ixdieve that the statement, alleged by 
him to have bc«m made, on a privileged oo(*asion, was true, and what stejis 
he had taken bcdoie spi^uking the words to ascertain whether they were 
true. KliiiH v. Oarrrtt, mpra, was folio wctl in B'Aiff tt Co. v. Credit Reform 
Auoeiaiton and Cireitit Index, /ML, [1905] I K. B, 653, C. A., where, in an 
action of libel against a trade protei'tion society, in which the defendants inter 
alia pleaded that they published tbe matter complained of in good faith and 
without malice under such circumstances as remlcred the occasion privileged, 
the Court of Appeal allowed interrogatoriee as to what inquiries the aefendanta 
made and from whom they obtained tbe information, but not an interrogatory 
reauiring them to give the names of those to whom a certain publication of the 
defendants oontaimng the statements oompUdnedof had been supplied or shown 
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by or through the defendants or thoir agents. In Edmandaon v. Birch Co., 
Ltd,, [1905^ 2 K. B. 523» G. A., the Court of Appeal, while again laying down 
that it has jurisdictiou in a proper case where privilege is pleaded to allow the 
plaintiff, with a view to rebut that plea, to administer an interrogatory to the 
defendant asking what inquiries the defendant made as to the truth of the 
statements complained of before publishing them, and from whom ho obtained 
the information on which he relied in publishing those statements, disallowed 
that portion of an interrogatory which asked from whom the information was 
derived, on the ground that the ^urt was of opinion that that iiortiun of the 
question was asked with an illegitimate motive not hond fide for the purposes 
of that action, and in order to enable the plaintiff to bring an action against a 
person or persons from whom the information was derived, but the court allowed 
that portion of the interrogatory which asked what information the defendants 
had received, detrimental or otherwise to the character of tho plaintiff, before llio 
despatch of tlie cablegram complained of. In rifjimtdh Mutual Co-operative 
and Industrial Society, Ltd. v. Traders' Puhlishiny Assmiution, Ltd., [1906] 1 
K B. 403, C. A. (an action of libel against tho publishers of a trade ^leriodical 
in respect of an article therein], the defendants pleaded that in so far as the 
words complained of consisted of expressions of opinion, they were fair com- 
inent made in good faith and without malice on a matter of public inU^rost, 
and in so far us they consisted of allegations of fact, they were true in 
substance and in fact. The plaintiffs administered to tho defendants interro- 
gatories (among others) to tho following effect:— (5) What information had you, 
when you published the said words which induced you to l>elievo that llu» 
expressions of opinion, or any and which of them, in tfie said words contained, 
and which you ulh^go are fair comment inudo in good faith ami without malice, 
were true? iJid you theu in fact believe that tho said opinbms woro true? 
(7) From whom d"ul you obtain tho information upon which you relied in 
publishing the said expressions of opinion, or any and which of them ? The 
defendants objected to answer these inteiTOgatorioi It was held that the fifth 
interrogatory was admissible, but that, according to tlio general rule of practice 
in actions of libel against the publishers of periodical publications, tho seventh 
interrogatory was, in the absence of special circumstances, inadmissible. Ah to 
the fifth interrogatoiT, it was said that an interrogatory of tliis kind is just as 
relevant and admissible in a case where the dofeuco is fair coinmont as in luie 
W'heixj it is privilege, since in either case the question raivsl is really as to the 
state of mind of tho defendant {ibid., Vaughan Wjlj.iams, L.J., at p. *113}. 
In either case, ** tho state of mind of tho defendant when he jiublishod the 
alleged libel is a mutter dire<’tly in issuo, and tlmrolcue tho question what 
infonnation was there before him is so directly relevant to the issue as to form 
lit subject for an interrogatory’* {ibid., jtcr Fj.etchek Moulto.v, L,J., at p. 41 n). 
In Maasa v. Gaa Liyht and Coke Cc., [1911] 2 K. B. 543, C. A., in an action f*»r 
malicious prosecution (the plaintiff having ocen committed for trial and acquitted 
upon a cWge of stealing gas brought against him by the defendants), the 
]>>aintiff bougnt to administer the following iuterrogutorios (among others; 

“ (4) What information (if any) had you that induced you to piosecute the plain I iff 
for stealing gas ? What steps (if any) bad you taken before commencing the sjid 
prosecution to ascertain whether the charge was ti ue or not ? What grouudw (if 
any) had you for supposing that the plaintiff had c^mimitted the offence charged ? 
Did you before vou commenced the said jimsecution take any and what 
precautions or make anv and what iniMiirics as to the truth of tho said chfirj'e, 
and what was the result of each suen inquire’? (5) What uie the facts and 
circumstances on which you rely as Hh(#wing tliat you had rtajsormhle and prop«.*r 
cause for the said prosecution?” The fifth interrogatory was^ not pretim 
by counsel for the plaintiff, and was disallowed. As to tbo fourth interrogatory, 
it was held by Cozens-Haudy, M.ll., Vaughan Wiluaii8,Fm!TchkrMoulton, 
Farwxll, and Buckley, L.JJ. (Kennedy, Ia.J., dissenting), that, in the 
absence of special circumstanoes, such an interrogatory as the fourth interroga- 
tory ought not to be allowed. ** As a general nil^, and in the absence of special 
circumstances, tho judge, whose duty it is to exetcise his discretion, will pro* 
bally oonsite that su& an interrogatory as No. 4 ought not to be allowed ia 
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Bbot. b. jury that the defendant acted from an indirect and ^rong motive (m) 

Effect of such as spite or ill-will (7i)t or an unreasoning and blind prejudice 

Express in regard to the subject-matter, as to which be has a duty to per- 

Mallce. form (o), or with a knowledge that the statement was untrue, or acted 

recklessly, without caring whether it was true or false, and not for 
the reason which would otherwise render it privileged ( p). But though 
it is sufficient as a rule for the plaintiff to show that the defendant 
m^e the statement without honestly believing it to be true, yet there 


an action for malicious prosecution ** v. Ua» Liyld and Coht C’o., [191 1] 

2 K. B. 643, C. A 0(»zkn 8-H ARDY, M.E., at p. 546). The j udgmoiits m that 
case did not refer specislly to libel actions, but many of the casos cited in aigu- 
meiit were cases of libel actions. During the argument Vaughan Williams, 
L.J., said (Ml.t at p. 545) : ** There is no reason for supposing that the refusal 
of discovery in ac.tioiis for lil>el in newspapers went upon any principle not 
generally applicable ; those cases are only welUmarked instances of the principle 
of rohising discovery because of the oppression it would involve.’^ See us to tnls 
Utimeny v, Wriyht (No. 2) (1888), 24 Q. B. D. 445, n., C. A. ; Varndl v. H 
(1890), 24 Q. B. D. 441 ; //ops v. liniBh, [1897] 2 Q. B. 188, C. A. ; Plymouth 
Mutual Co^ttjterfUii e and indudrial Hocuit/f Ltd. v. Traders Publishing Associa^ 
iion, [MLt [1900] 1 K. B. 403, 0. A. ; and, us to op]»r(iS8ion, see White & Co, v. 
Credit lLef*Tm Aasocialum and Credit Index^ Ltd.^ [1905] 1 K. B. 653, C. A. See 
also the following other ca.se8 cited in Mau$a v. Gua Light arid Coke Co., [1911] 2 
K. B. 543, C. A., namely, KHiott v. Garrett^ [1902] I K. B. 870, C. A. ; Whattley 
V, Carttv v. liaviea (1855), 5 E. & B. 709; Marriott v. Chamberlain 

e , 17 Q. B. 1). 154, 0, A.; I/onton v. Daily, [1907] 2 K. B. 18, C, A,, per 
LEY, L.J., atp. 21 ; Lever JirUhtra v. Asaotiated Newapuftera, [1907] 2 K. B. 
626, 0. A. ; Jlidgway v. Smith & Son (1890), 6 T. Ij. R. 275 ; Caryll v. Daily 
Mail Publiahifig Co. (l904), 90 L.T. 307, C. A. ; Arnold awl liutler v. BotUmdry, 

K 2 K. B. 151, 0. A. See, further, title Dlscovery, Inspection, and 
liOOATOKiES, Vol. XL, pp. 100, 106, and iiote(^), p. 705, ante. 

(m) As to the tests, see Clark v. Molyneux (1877). 3 H. B. D. 237. C. A. 

“ " ■ - ^ ■ 


(n) 111 Wright y. Woodgate {\H3o). 2 Or. M. & 


, Parke, B., at p. 577, 


said that the burden is on the plaintiff to prove that there was malice in 
fact, that the dofoudaiit was actuated by motives of |>ersonal spite or ill-will 
independent of the occasion.’’ In Clark v. AL lyneitx, supra, per Brett, L.J., 
at p. 246 (in which case the above passage had been refeiTed to in the argu- 
ment, at p. 242), it was said that, if the defendant uses the occasion to gratify 
his anger, he uses it not for the ix*ason which makes it privileged, but from an 
indirect and wrong motive. Anger at times is, and at other times is 
not. a wrong motive. It is not Wause strong or angry language is us^d 
that the privilege will be avoided ; the jury must go further and see not merely 
whether the expr««sion8 are angry, hut whether they ai*e malicious [Shipley v. 
Tod hunter (1836), 7 C. A. P. 686). As to motives, see also the judgments of 
liord Esher, M.E., and Lopes, L.J., in Boyal Aquarium and Summer aiai 
Winter Garden *S\>n>fy v. Parkinum, [1892] I Q. B. 431. C. A., at pp. 444, 454. 
Unreasoning prejudice in regpi! to the subjeci-ntatter, though impersonal, may 
lie an indirect and wrong motive [ibid., ner lA>rd KaiiEU, M. K., at p. 444). As to 
malice in sending a fair rejK>rt of Itigal proceedings to newsjKipeie, see Steiene 
v. Sampum (1879), 6 Ex. I). 63, C. A. In that case the defendant who sent 
the report was not a reporter on the staff of the paper, but a solicitor who 
had appeared for a plaintiff in an action in a county court The jury found 
(1) that it was in eulwtance a fair report ; (2) that it was sent wi^ a certain 
amount of malice, and found a verdict for the plaintiff, with 40s. damages: 
CoCKBURN, G.J., directed judgment to be entered for the plaintiff lor that 
amount The appeal of the defendant was dismissed. 

(e) See Jtffyal Aquarium and Summer and Winter Garden Sadefy t . Parkinm^ 
eupi^ pat Lord Eshxb, M.B., at p. 444. 

( p) Cktrk V. Motyneuxt supra, per Brett, L.J., at p. 247. If a man is proved to 
have stated that which he knew to be false, it is assumed that he was malicious; 
that he did do a wrong thing from some wrong motive [iMLy 
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tnay be occasions \^here a person is under a duty to communicate a sacr. 6. 
statement made to him, or a rumour which he has heard, to another Efieot of 
who has a duty to receive it, although it contains matter defamatory Ezpreu 
of the plaintiff which the person whose duty it is to communicate Malice, 

it knows or believes to be untrue. In such a case the person Dutyto" 
making the communication makes it honestly, and in the por< communicate 
formaiiceof the duty which creates the privileged occasion, although 
he has no belief in its truth, or may even know it to he untrue, 
and therefore in such a case the statement is not made with actual 
malice (q), 

1302. If there is evidence of malice, whether intrinsic (that is, W'hen 
contained in the statement itself (r)), or extrinsic (that is, outside 
the statement (7-) ), to displace the immunity derived from the uoi bt 
occasion, that question must be determined by the jury ; but if there ]*‘ft to jury, 
is no such evidence, the judge should not leave the (|uestion of malice 
to the jury(«). 

The judge having determined that the statement was made on a 
privileged occasion, it is not necessary for the plaintiff, in order 
to entitle him to have the question of express malice left to the jury, 
to show circumstances necessarily leading to the conclusion that 
actual malice existed, or such as are inconsistent with its non- 
existence, but there must be circumstances such as to raise a 
probability of malice and more consistent with its existence 
than with ils non-existence (/). It has been said that it is usually 


iq) This is not an exception to the rule; but tho question ** Did the 
defendant honestly believe the stutoinent to be true ?’* would not, if put to tho 
jury, meet the case. See Clark v. Mofynmx (1877), 3 Q. It. D. 237, C. A., per 
jtllAMWELL, L. J., at p. 244. 

(r) As to those expressions, see Wright v. Wfiwigate (1H3.>), 2 Cr. M. A- K. 
673, 678; Nevill v, /'tne ArU and (ieneral Inwrawe Co., [1805] 2 U. H. loS, 
C. A., per LorES, L.J., at p. 171. The decision of tho Court of Apjs^al in 
the latter case was affirmed on tho ground that the stuteinent was not capable 
of a defamatory meaning, and the House of Lonls w’ould have br-en prepared 
to hold, if necessary, that it was true that the occasion was nriviJeged, that 
the finding of the jury that, in making tho statoiiient, the aefenduuts had 
exceeded 5io privileged occasion which entitled them to give uotiwj of the 
agency being at an end was insufficient, and that there was no ovidonce of 
malice to go to the jury (NeviU y. Fine Art and (itneral Jnauranre Co., [181*7] 
A. C. 68). 

(s) ^ Spill V. MauU (1869), L. B. 4 Kxch. 232, 237, Ex. Ch ; LaughUm 
r. Sodor atui Man lUiehop) (1872), L. K. 4 P. C. 496, 608 ; NenUl v. Ftne Artn 
and Genjeral Inauranee Co., [1896] 2 ^ B. 166, 170, 172, C. A. ; affirmed, [1897] 
A. 0. 68 ; Satigrovt v. Hole, [lOOy 2 K. B. 1, C. A. ; Fdmmdtnm v. Itirch & Co., 
Ltd., and HirrMT, [1907] 1 K. B. 371, 381, C. A. See also Child v. Affl^k 
0829). 9 B. A C. 408; Somem/fe v. Hawkine (1861), JO C. B. 683; Taylw v. 
Jlawkifii (1861), 16 a B. 308; Gardner v. Slade (1849). 13 Q. B. 796. Cornprs 
Jlogeri v. aifton (1803), 3 Bos. & P. 687 ; FounJUxin v. li^^U (1842), 3 Q. B. 6. 
For A case where it was held that theu’e liad been iniMlirection and that the 
verdict was against the weight of evidence, s« Clark v. Medgneux, semi. 
As to when a judge ought or ought not to direct a non-suit, see JaHutm 
V. Hoppertan (1864), 16 C. B. (k. s.) 829; Cauifield v. WhiiuHfrth p»8«), 
18 L. T. 627. As to the interpretation of a libel by the jury, see Gilpin v. 
Fowler (1864), 9 Bxch. 616, Ex. Ch. 8ee also, generally, on this subjeot, 
Toogood V, Spgrimg (1834), 1 Cr. M. 4k B. 181, and Wrighd v. IToo^a^ 

^1) SnMTMBi V. 
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safer to leave the qiicstiou to tlio jury, but that this is subject to 
the rule that the case should not be left to the jury where the facts 
stated by the plaintiff are equally compatible with the absence and 
existence of malice (a). 

1303. To submit the language used on privileged occasions to a 
strict scrutiny and to hold all excess beyond the absolute exigency 
of the occasion to be evidence of express malice would greatly limit, 
if not altogether defeat, the protection which the law gives to state- 
ments made on such occasions (/>). Where the excess is merely that 
the statement is too strong, such excess may bo evidence of actual 
malice; hut it is not in every case in which the words are 
somewhat too strong that there is a case for the jury. They must 
1)0 too strong to a substantial extent (c). A man may use excessive 
language and yet have no malice in liis mind (//). 

1304. If there is no intrinsic evidence of malice, but there is 
extrinsic evidence from which the jury may infer that the defendanb 
did not honestly believe the imputations to be true(t'), or was 
actuated by some sinister motive and not by an honest desire to use 
the occasion for the reason for which it is privileged, the judge is 
bound to leave the case to the jury (/). Such extrinsic evidence 
may bo cividence of wliat the defendant did or said before, or at, or 
since the publication, so long as it is evidence from which the jury 
may infer malice oxistitig at the time of the publication and actuating 


{a) S<«o Snill V. Maule (I8C9), L,K. 4 Exch. ‘2^2, Ex. Ch,, j>er CocKiiURX, C.J„ 
at |). 2«'i7. f hero tho dofoudant ou a privilog»?d occasion described the conduct of 
the iilaiutifT iiN " ino.st disgraceful and di-shonost.** Tbo conduct so doscrilKMl 
WHS of an equivocal nature and might honestly and bond fule ho supyiosed l>y tho 
didendant to Ihi such us ho described i1, and it was held that tln'ro was no 
evidence of actual malice to gi» to tho jury and that the judge had properly 
directai ii verdict for tlm defendant. 

(/*) lAWtjhion V. Hodor and Man {Itiidiop) (IS72), L. K. 4 P. C. 495, 50S, 
approved in Xerdl v. Fine Arhand Ocneral Inmrnnre Co., [1895] 2 Q. IJ. 150, 
172, r. A.; compare It. v. Perry (ISsC), 15 Cox, C. C. 109. 

(r) Fentl V, It lie AiU and (lenrral lumrance Co., Bupra, per LorES, L.J., at 
p. 172. 

(f/) Jbid.,f»r Iiord Esuku, M.K., at p. 170. Excess of language is oul3’ 
unittMial uH being ovidonet^ of iiiahco; nmi wbero tho jury decline to find actual 
iiialioo tho hinling of tho jury that tho privilege was exceeded has no effect 
See Serdl ▼. Fine ArtB artii General Innuranre Co., [IH97] A. C. 6S, 
nderred to in note(r). p. 715, anfe. See also EdmmdBon v. Hireh d* Co., Ltd, 
and Homer, [1907] I K. Ih 371, 381. C. A., and the other cases cited in note(v), 
p. 7 15. aide; ConU* r, PviU (1805), 31 L. J.(q. h.) 247 ; comiuiro Cook v. If'i/dcj 
(l855), 5 E. & E. 328 ; Fryer v, Kinnertleif (18()3), 15 (’. B. (N. e.) 422. 

(e) This is subject to what is said at pp. 714, 715, ante, and in note ( 7 ), p. 715, 

ante, « 

(/) As to when the judge ought and when he ought not to direct a nonsuit, 
8 O 1 * note f*), p. 715, ante, l^roof that the wtinls are fafee is not in itself sufficient 
(iaul field v. V5ifw»rf5, iopra ) ; compare Palmer v. UummertUm (1883), Cab. & 
El. ;i 6 . IVoof that the defendant know that part was false is evidence of malice 
{Vdayy v. (1846), 10 Q. B. 699, Ex. Ch.). For the distinction between a 
statement made by a meio mistake and one wilfully false, see llane«k v. Gtn 
(1862), 2 F. 4t F. 711. As to the burden on tho plaintiff of proving the existenoe 
of a wrong and indirect motive, see Clark v. Molyrmm (1877), 3 Q. B. D. 237, 
C. A. ; v. Mmeye, [1891] A. C. 73, P. C, 
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U(47). Thas, evidence of other defamatory statements (/<) or of a Bsot.b. 
previous dispute (t) may ^ extrinsic evidence of malice! But the Effect of 
mere fact that a justification is pleaded and fails is not evidence of Express 
malice (jk). Malice. 

Sud-Seot. 2. — Aa Affecting Fair Comment. 

1305. Evidence is admissilde to show that a writer has been Evidence of 
influenced by actual malice when the defence of fair comment on a , 
matter of public interest is set up (1). dofunoe^ ^ 


Sub-Sect. 3. — Aa Affecting Pamagea, 

1306. It has been seen that the mere absence of malice docs not Mniicc ns 
create a privileged occasion. If the defendant being under a duty 
to make a communication to another makes it to that person from 
a sense of duty, the occasion and the communication are both privi- 
leged. If, however, either he has no duty or interest to make it or 
the person to whom he makes it has no duty or interest to receive it, 
the fact that the defendant acted from a sense of duty is immaterial 
on the question of privilege ; but the fact that ho acted under a 
sense of duty, though mistaken, is matter preper to be considered 
by the jury on the question of damages (w). 


Sect. 6. — Other Defences. 


1307. Other defences, which are not dealt with in detail in this other 


title, are referred to in other parts of this work (//). 


defences 


{$) See Ilemminga v. Oaason (186S), K. ]). & SIO, no to directing Oie jury 
in relation to subsequent statements. The cases wiiich bave boon d(»c'j<led r>u 
the question of damages being influenced by the animus which uctuate<l the 
nublication should be referred to (see pp. 721 et seg.^ pttat). Ah to inatU’rH 
iiefore publication being evidence of rnalico, see Simjm>n v. Holnnt^on (IS-fS), 
12 Q. B. 511 (admission by defendant after publication of a previously oxiHting 
dispute); Barret v. Lung (1851), 3 H. L. Cus. 395 (earlier publiiuitions 
admissible ^ough statute-barred) ; Jackson v. Adams f 1835), 1 llodg. 7B (writ 
of inquiry in former suit). As to statements Bince jmblication, see Ilemminga 
V. Oaason^ aupra^ and p. 721, puat. 

(A) See Camfieid v. Bird (1852), 3 Car. & Kir. 60. It is not necessary that tlio 
statement should be to the sumo person or actionable {Mrcul v. Danhigng (1792), 
Peake. 168 [125]). 

fi) Simpson v. Itohinaont auftra. 

{A) Camfitid v. Bird, supra. But in an action for words primd fam 
privileged, where the defendant justifii^d and the plaintiff offered during the 
trial to accept an apology and a verdict for nominal damages if the defen- 
dant would withdraw the plea of justidmtion, which he refused to do, though 
he did not attempt to prove it, this conduct was held proper to be loft tho 
jury both on the question of malice and on the question of damages. As to 
costs where the jury find for the plaintiff on the ploa of justification and for 
the defendant on the question of express malice, see Brf/um v. Jlouaton, [1901 ] 
2 E. B. 856, C. A. It is not light to say that the truth or falwbood of tbo 
allegation is material on the question of express malice; what is untenal is 
the knowledge of the defendant of its truth or falsehood — the state of his mind 
in regard to the allegations {Brown v. IJouaton, aiipra, jnr Vauouan Wiluamm, 
L. J., at p. 859, considering Ilarriaon v. Bmh (1866). 6 E. & B. 344). 

(1) Pee p. 707, ante, and Thomaa v. Bradbury, Agnew 4t Vo., Ltd., [1900] 
2 K. B. 627, C. A., and the cases there discuste<i. 

fm) As to evidence of motive as affecting the danuigcs, and as to to the 
existence of malice as aggravating the damages, see pp. 721 H asq., pmt. As to 
malioe in actions for slander of title, see note (Q, p. 628, anU, p. 736, post, and 
title Tort. 

(»} As to aoooid and satisfaction and traverse, see, generally, title Pleadiro. 
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Part V.— Damages. 

Sect. 1 . — Introductory (o). 

1308. In actions of libel and in actions of slander for words which 
are actionable per se it is not necessary for the plaintiff to allege in 
his statement of claim that he has suffered special damage (p). If, 
damageH in— iiowever, in such actioiLs he wishes to recover special damage, he 
allege and prove it(q). If lie fails to prove special damage, 
(in wtiormof resort to and recover general damages (r). 

lilan«li*r for * For the law pre.siimes that the publication of a libel or a slander 
worda which is actionable per xe has of itself a natural and necessary 

•jHionabie tendency to injure the plaintiff. Special damage is not the gist of 

^ ^ * those actions, Imt a consequence only of the ri^ht of action («) ; and, 
though the plaintiff offers no evidence of actual damage, the jury 
are not obligial to award nominal damages only (a). On the other 
hand, the jury may award nominal damages only where no real 
injury is proved ih). 

In practice, the proof of general damage is attended with greater 
difficulty in actions of slander for words actionable per se than in 
actions of lihel. It i.s only in c.xceptional cases that a defendant is 
liable for the repetition of n slander originally uttered by him. 
Where, he is not so liable, the plaintiff cannot recover damages 
whicli How, not from the original utterance, but from a repetition for 
which he is not responsible (V). 

Ah to [ilotiding the ai)t)n>priate Statute of J.iinihitious, see titles Limitation of 
An ions; pLKAniNa. As to tender, apology, and payment into court, see 
pp, 7120 €t s&r.f f>o$f (as to apology) ; pp. 728 et seq., jr^st (as to payment into court) ; 
uiid, genorutly, title Plkauino. As to reply, eoe, gonomDy, title Pleading. 

(o) Part V. of this title is supplementary to title Damages, Vol. X., pp. 301 
ft gft/. In particular, as to the mouniiig of “ general” and “ special” damage, 
s<>e fhitf,, pp. 303, 304: as to the moaning of "nominal” damages, see 
p. ns to when actual damage netsl not be proved, see ibid., p, 309; as to 
iiitorvrntion of third persons, see ibid., pp. 312, 319; as to damages for 
tiefamalion, see ibil.^ p, 324 ; as to ploitding and proof of damages, see ibid., 
pp, 340 ft 9fq. As to costs, see titles Piiactick and Pkockduhe ; Solicitors. 

(;0 L(nve v, Harewood (1028), W. Jo. 190; Malarhy v. aSo/wt (1830), 3 
lling. (n. c.) 371 , prr Tindal, C.J., at p. 382. As to special damage, see p. 730, 

( 7 ) Sof' p. 732. jw/. 

r) Swaif/i y. Thama* (183.1), 2 Ring, (n. C.) 372. per Tindal, C.J., at p. 380. 
Afatachy v, Sowr, gupra, fter Tindal. (5.J., at p. 382. 

In JVfw> y, 'JViomas (lH24)t 3 U. & C. 427, a verdict hy a sheriffs jury for 
£40 was upheld on an inquiry os to dumuges. the plaintiffs counsel ^viiig 
mortdy addressed the jury vritbout tendering evidenoe. 

(b) ll'aMin V. Aforrit (1800), 2 F. A F, 20. As to when the verdict of a jury 
in respect of damages wul be set aside, see pp. 719, 720, pf^t. 

(f) in liatelift v. Kmn»t [189!^ 2 Q. B. 624, C. A., Bowen. L.J..at p. 6.30, in 
delivering the judgment ojf the Court of Appeal, said : " The very spring of 
words which are actionable per m apart from ^l damage constitutes a wrong and 
nves rise to a canse of action. The law in such a case, as in Uie general case of 
itliol, preeumes, and in theory allows, proof of general damage. But alander, 
even ii actionable in itself, is regarded as diffenng from libel in a point which 
renders proof of mneral damage in slander cases diflkult to be made A 

person who puhlii^ defamatory matter on paper or in pimt puts in circulation 
that which IS more permanent and mm easily tranwnissible than oral slander. 


Bect.1. 

Intro- 

dnetory. 

Recovery of 
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1309. On the other hand, the plaintiff in an action of slander for Bm. i. 

words which are not actionable per $e must allege and prove special Intro- 

damage. Otherwise the defendant is entitled to judgment (d). dnetotr. 
Further, the plaintiff is not entitled to general damages in addition /(jj 
to the special damage which he alleges and proves (c). It iunder fur 

In actions on the case for false and malicious statements, 
oral and written (not being actions of libel and slander projterly 
so called), such as actions for slander of title and actions where thoro /j, ) 
is no defamatory statement reflecting on the plaintiff personally, it ou thecaiie. 
is necessary for the plaintiff to allege and prove special damage </) 
and actual malice also (p). 

Sect. 2. — General Princqfles. 

1810. The amount of damages is peculiarly the i>rovinco of the DanmRc*, tin- 
jury (/»), and the judge must not himself decide the ainouiit. The 


Verbal defuiiiatiiry etateiiients may indeed be intemled to ropraUd. or may 
be uttered under eucli circumetaiiceH Ibut their repetition follows in the ordinary 
course of things from their original utteriince. ii)xcei>t in such coseN the law 
does not allow the plaintiff to recover daninges which flow, not from the 
original slander, but from its unauthorised repetithm. [H ard v. IfVci-a (I8.‘i0), 
7 Bing. 211 ; Holwood v. Hopkiia (1000), Cro. Kliz. 787 ; IHrmy, Smith (1800), 
6 11. & N. *150.] Qetieral loss of custom cannot bo proved in a slundor of this 
kind, when it has been uttorod in such circumstances that its repetition dfx s 
not follow directly and naturally from tho circumstuncos under wJiieh the 
slander itself was uttered. The doctrine that in slander actioimhle ptr ae 
general damage must be alleged and proved with genenility must 1)0 tukeii, 
therefore, with the qualification that the w(»rds cotnphiinerl of must have been 
spoken under circumstuncos which might in the ordinary cour.'^o of IhiiigH have 
directly produced tho general damage that has in fact occurred. Kvgm v. 
JJarrv-a** [(1850), 1 H. & N. 251] “was a Blunder uttered in sucli ja manner.” 
See also, as to repetition, pp. 604 and 666, auie^ and ns to “giau nd hf-ss of 
custom ” and “ loss of particular customei's,” p, 732, post. 

(d) As to the reason for this, see Alf jrandir v. JenkinB, [18i)J] 1 U B. 7!*7, 
C. A., jfor Lord IIeasciiell, at pp. 800, 801. 

(f) Diocon V. Smith (1860), 5 H. & N. 450. 

(/) As to such actions, see Ilntdiffe v. Kvam, [1802] 2 Q. H. 521, A., and 

tho cases there cited, and pp. 732, 736, jmL See, in puitn uhir, Mui^n htf v. Sof>rr 
(1836), 3 Bing. (n. C.) 371 (slander of title), following v. fJnrttnM 
(1628), W. Jo. 196; Ttuhurgh v. Day (1618), Cro. Joe. 48'! ; Mannniy v. Arrry 
(1673), 3 Keb. 153; and ('aue v. adding (1649), Sty. 169. 176; see alw lh« 
ca.'ies cited in note (/), p. 628, anU, m to actions of defamation which do not 
reflect on the plaintin jHirsoiiully. As to iujunc^ions in such fmlions, mm* pp.T.'J I, 
736, jKtBt. If words are not defamatory, siiecial damage dtsss not make t,h* iu 
actionable {Keily v. Partington (1834), 3 Nev. & M. (K. W.) I Hi: Shmhan v, 
Ahearne (1875), 9 L B. C. L. 412). As to hlandcr of title gerioMl]>, mo title 
Tout. 

(if) As to actions on the case, see pp. 628, 630, an/e, and p. 736. f ; and also 
(as to slander of title) 1 Wms, Suund., notes to f'rajt v. Sotfe (lOO.i), 1 »Suuiid. 
247, 325, citing //arifcari* V. Le Brtton (1769), 4 Burr. 2423; Snnlh v. Spounrr 
(1810), 3 Taunt. 246 ; Broak v. Rawl (1849), 4 Kx'*h. 521 : /Vi/r v. /M4ff// {1S60), 

5 H. & N. 783; Wren v. ITViW (1869), h, U. 4 Q. B. 730; .S7t«;rtrd v. Yaai.g 
(1870). L. B. 5 C.P. 122; IHtt v. Df>ruaan (1813), 1 M. & S. 6;i». 

(/i) Janet v. HuBon (A\) A Go., [1909] 2 K. B. 444, C. A.. ;s?r Fakweu.. L.J., 
at p. 483 ; and see ibid., per Loni Alvekstoxa, C.J., at p. 457. The deciaioo of 
the Court of Appeal both on Uie issue of publication and damages was upheld ui 
the House of Lords (S. C. [1910] A. C. 20). As to aasei^ng m actiona 

by partuera, aee Gregory v. WBHame (1844), I Car. & Kir. 56h, where it waaheU 
Umt the jury could consider the pros]>ective injury to the prluership. Injury 
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Court of Appeal will very rarely interfere with the verdief nf fi, 
jury on the ground that the damages are excessive or inadequate. * 

damages are entitled to look at 
defendant ^m the time of pubUcation 
down to the toe they give their verdict. They may co^ider wlS 
h« randuct has been before action, after action, and in court duriu" 
the trial. ^ 


1312. If the defendant seeks a new trial on the ground that the 
damages are excessive, the court will interfere with the verdict if it 
sees that the jury in assessing the damages have been guilty of 
misconduct, or have made some gross blunder, or have been misled liy 
the speeches of counsel ; but the court ought not to interfere merely 
because the court would have given less damages, if the damages are 
not BO large that twelve reasonable men could not reasonably have 
given them (t). There will be a case for interference by the court 
if the amount is so great that no reasonable proportion exists 
b('twe6ii it and the circumstances of the case (k), or if the court is 
satisfied that the jury have not acted reasonably on the evidence, 
but have been misled by prejudice or passion (1). 

Wfw trial m 1313. There is no inexorable rule of practice by which the court 
of *** protiiud(3d from ever granting a new trial on account of the small- 
ness of damages (m). 

Whore the smallness of damages shows that the jury have made a 
oompromise, and instead of deciding the issue of liability have agreed 
lo find for tiio plaintiff for nominal damages only, a new trial will 
be grant(3d, such a case lacing in effect as if the jury had been dis- 
charged without a verdict (n). If the words are grossly slanderous, 
and there is no evidence whatever that the plaintiff has done 
anything to reduce the damages, a farthing damages maybe treated 
by the court as a species of compromise and no true verdict at all, 
even though the plaintiff may not have proved any actual damage (o). 
But if there has been no misconduct on the part of the jury and 
4hey have decided the question of liability, the court never grants 
a new trial because the damages are low, unless there has been 


When new 
trial granted 
on groimd of 
exoesaWe 
damages. 


la the fecUngH of the purtnoi's is not joint dama^ {Haythom v. Lawton (1827), 
a d P. nU)]. As w the invalidity of a judgment on an assessment of 
satire damages upon several counts of slander, one of which counts discloses 


4 Xev. & M. (X. B.) 884, 
AUUr, where some words 


no cause of motion, see Day v. Rohinmm 
Bx. Cb. ; Pmherton v. Colit (l847), 10 Q. 
actionable, and others not actionable, are contained in one count, and entire 
daiaages are given {Qriffitht v. Lewit (1S46), 8 Q. B. 84R 
fQ Pmrd V. Graham (1889), 24 Q. B. D. 53, C. A., per "Lord Esher, M.R., at 
n. M. Bee also title Dauages, Vol. X., pp. 349, 350. 

{k) This statement was in McGrath v. Bourne (1876), 10 L E. C. L. 160, 
attributed by Tallbs, C.B . to Fir/GEKAU), J., and was approved in Jhraedr. 
OrnAiim, tupta, ver I.onl h^uEK, M.U., at p. 55 ; see also liarru v. itrnoff 
(1890), 26 L. R. Ir. 55, C. A. 

(I) fiflff V. iruf/,[1905] A.G. 115.;>tfr Ixird Ualsbxtbt, L.C., at pi 118,C.A.; 
and we title Dahaobs, Vol. X., p. 350, note (5). 

(w) KHiy V. SherMt (1866), B. 1 Q. B. par BLACDUlir, J., at p. 697» 
ifnoved in FoUvoy r. Stafford (1874), L. E 10 Q. B. 54. 

M Falvoff V. Siai^ord, tujira^ at p. 56. 
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some mistake on the part of the judge or in the calculation of 
figures by the jury (p). 

1814. In actions of libel and slander, not resulting in special 
damage which can be matter of computation, the court should be 
very chary in interfering with the province of the jury, and the least 
which can be required of the plaintiff who complains of the inade- 
quacy of the damages is that he should be able to show that he has 
not afforded by his conduct any legitimate ground upon which the 
jury could fairly and reasonably have acted in estimating the 
damages at a nominal sum {q). There can be no set-off of one libel 
or misconduct against another ; but in estimating the compensation 
for the plaintiff’s injured feelings the jury may fairly consider the 
plaintiff’s conduct and the degree of respect which he has himself 
shown for the feelings of others (r). 


SaoT.s, 

Chmanl 

Fxioeiidaa. 

Flaio^t 

conduct. 


Sect. 8. — Effect of Express Malice, 

1315. Either party may, with a view to the damages, give evidence Proof or 
to prove or disprove a malicious motive in the mind of tlio publisher of 
of defamatory matter («). 


(*)) The words in the text, “the court . . . by the jury,’' ai< thowonis 
of Tindal, O.J., in liendall v. Hayward (1839), 5 Bin;?, (n, c.) 424. Tlioio fho 
jury ^ve only 20#, damages in the case of dander, where it was said that Iho 
plaintiff was a thief and hod stolen two jiairs of sheets, and the defendant liad 
repeated the charge, which indicated malice, and hud i^ofused an apology. 
Tiin)AL, G.J., though that a more coniploto ineaHuio of justiee would lime 
been attained if the jury had given higher damagos; but he and the rest of 
the court refused a rule for a new trial on the abo\o ground. This staUunent 
was quoted in KtUy v. Sherlock (1866), L. 11. 1 Q. B GSO, per J., at 

6 695, and was approved in Foradtke v. Wune (1808), L. K. 3 C. ?. 007, per 
YLXS, J., at p. 612, in which case both Byles, J., tiiul Willi:.s, J., said that th<^ 
jury may reasonably take into account what the defendant ought to pav us veil 
as what the plaintiff ought to receive. It was there also intirutib'd by \Vii.MCs, 
J., that if there had appeared to have been any coniproiuise h ading to a voidiet 
clearly inadequate the court might interfere. It has Iheiofoie, in accordan(« 
with the subsequent cases above mentioned, been thought uecessary to piofix 
the words **if there has been no misconduct . . . liability*’ to the pahMge 
quoted from RendaU v. Hayward, cuvra. The ftaiement that the granting of a 
new trial is not aUowed in actions of slander lior^auso the damages are too small 
{Armytage v. Haley (1S43), 4 Q. B. 917) is ceitainly too wide. 

(q) Kelly V. Sherlock, tvpra, per Mellok, J., at p. 096. It is for the jury 
under aU the oircumstauoea to say what damages the plaiutiil is entitled to 
{Ckioke V. Brogden dk Co, (1886), 1 T. L. It. 497), 

(r) Kelly v. Sherlock, supra, per BlaCKBUBX, J., at p. 696. In that case the 
jury gave one farthing d^am. It was held (Blai kdi'Iin and Mellou, JJ., 
Shke, j., diseenting) that although, on account of the grossness and repetitions 
of the UW, the verdict might well in the opinion of the court have been for 
Uiger damages, it was a question for the jury, taking the plaintiff’s own conduct 
into consideration, what amount of daniagt's he was entitlHl to. and that the 
court ought not to interfere; see also Gibbe v. Tnnaley (1816), t U B. 64(». jter 
Tikdal. C.J., at p. 641, where it was said that it is not usual to grant a new 
trial on the ground that the damages are smaller than the court may think 
reasonable. As to adducing evidence of provocation in mitigation of 
see p. 726, poet. As to costs where a jury has given a verdict for noinmal 
dsmsges, see tiUes Damages, VoL Z., p. 306; IIuctick and PaocEDuaE; 
Bouemas. 

(#1 PssTMii ?. LmaHn (1843), 6 Han. 1 0. 100, fw Tutdal, C.J., at p. 719. 
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The defendant cannot, indeed, be heard to say on the issne of 
publication that he did not intend the true meaning of his words 
as interpreted by relevant surrounding circumstances; but such 
evidence is admissible in mitigation of damages as negatives 
express malice (t). On this principle the defendant is allowed to 
give evidence palliating, though not justifying, his act in publishing 
a libel (a). 

On the other hand, the plaintiff may give in evidence any words, 
as well as any act, of the defendant to show qiio animo he spoke 
the words or made the statements which are the subject of the 
iK^tiou (/i). If the evidence given for that purpose establishes 
anotlior cause of action, the jury should bo cautioned against giving 
any damages in respect of it (c), though the omission of the judge 
to give such warning is not such a misdirection as will be a ground 
for a new trial (d). If such evidence is offered merely for the 
purpose of obtaining damages for such subsequent injury it will be 
})roiK{rly rejected (e). 

1316. The malice which avoids qualified privilege is actual or 
(jxprosH malice, which the jury finds existed as a fact at the time 
of the communication, and inspired or coloured it. It may be 
inferred from the words or acts of the defendant before, at, or after 
the time of the communication. But when the plaintiff seeks to 
prove express malice on the issue of privileged communication by 
means of subsequent statements, the judge ought, especially if there 
is a long interval between the publication and the subsequent state- 
ments, to direct the jury to consider whether such subsequent 
Htatmiiciiis may not refer to subsequent events so as not to show 
malice at the time when the libel was published (/). 

On the other hand, the subsequent conduct of the defendant may 
affect the question of damages, though it does not show that at the 
moment of publication he was actuated by express malice, as, 
for example, where, a newspaper proprietor who has published a 
lilnd which is a pure fabrication negligently delays to publish any 

(f) V. Hulton (A\} it Co., [190S] 2 K. B. 444, 0. A., per Fahwell, L.J., 
at p. 470. 

(а) Saunders v. Mills (1829), 6 Biug. 213, approved in Pearann ▼. Ijemailrt 
(1813), 5 Miin. G. TtK). 719. 

(б) The atuteinent of Ellen m»uo run to this effect in UuateU v. 

Macquider (1807), 1 Camp. 49, n., was approved in Pearaun v. Leinaitre, aufira. 
See alt«o PlunkrU v. ColMl (180*1), 2 liHjlwyn, Law of NLsi Priiia, 1042 ; 5 
liap. 136, and Oeart v, PritUm (1746), Buller, Iaw of Niai Priua, 7, to the 
«»mo effect : those caaos and Pearce v. ihnahy (1835), 1 Mood. & R. 455, and 
Si/mtrmna v. Plake (1835), 1 Mood. A R. 477, were considered in Pearson v. 
Lrmaiirtt supra. As to the two latter caws, see note («), »«/r<i. 

(c) iVofMm V. Lemaitre, supra, at p. 720. In De/rits v. ZAav/s (1835), 7 C. A P. 
1 12, it was held that the plaintiff may give evidence of subsequent statements 
to show malice, provided they be not the subject of another action ; see 
note (f), infra, 

(d) Dnrhy v. OuMfy (1856). 1 H. A N. 1. 

(e) I^rstm r, Lemaitre, supra, per Tindal, C.J., at p. 720, criticising Pearce 

T. OriM^y, and Syfnmons v. Blake, supra, and saying that perhape 

they wont no further than the statement in the text« which is as laid down In 
Pearson v. Lemaitre, sufira, 

(/) tienmings v. Oasmm (1858}, E. B. A B. 346 



Part V.— Damaaks. 


contradiction until after action brought, although the plaintiff 
promptly complained and exposed its falsity (g). 

1317. The mere fact that the defendant has pleaded and fails to 
establish justification is not of itself evidence of express malice (h). 
But the circumstance that the justification is pleaded reckleHsly or 
is improperly persisted in may increase the damages (/). 

1318. The publisher of a libel is not to be charged with vindictive 
damages on account of the personal malice which anotlior peih 
who wrote the libel had against the plaintiff (A ). 

1319. If counsel cross-examines a plaintiff with a view to sliow 
that he had been guilty of that of which ho has been ac<iiiitted, the 
libel is thereby aggravated (/) ; and generally the defendant will 


(tf) Smith V. Harrison 1 F. & F. oiu't. 

h) Caulfield V. Whitwivth (1868), 18 L.T. .'>27. 

(i) In iVilstm v. lioHnsm (1845), 7 Q. F. OS, tlio tlofoiulant ulKimlonod liifi 
plea of justification at the trial and roliod on jnivilego. It wiis held thni tli« 
plea of justification was no evidence that tlie communi«*iition was inudo mala Jid<\ 
but that it might be considered by the jury in aggravation of th(» flumugoH after 
they had found that the communication wa^ not privileged owing to the exjnost* 
malice of the defendant. On the issue of privilegf»d comTnuiiiimtion it is 
important to consider whether the sttitenieut was published wilfully t*r hy 
misUke (Hancock v. Cass (1862), 2 F. & F. 711). But proof of uu utli‘ily 
untrue stateiiiont having been made may be of itself prhnd facie ovidoiife of 
express malice (Palmer v. Hummertitm (1883), Cab. & KI. 36). Usually, how- 
ever, the dofendanCs knowledge of the falsity must bo shown, unloHs the 
statement is obviously in excess of the occasion (see Caulfield v. Whiiti urth 
(1868), 18 L.T. 627). As to giving in evidence other statements to showuninius 
see the cases cited in the notes to p. 722, ; and see Camfifld v. JPrd (ls.>’J), 

S Car. & Kir. 66; Jackson r. Adams (1835), 1 Uf>dg. 78; Msad v. ihtuhniuij 
(1792), Peake, 168[126]. It was held in Let y. Huson (1792), Poako, 223 IfWi], 
that in an action for libel other pajjers which are thctnselves lihcds on the 
plaintiff may be given in evidence to increase the damages ; but soo p. 722, 
aa/c,and Coik v. Field (1788), 3 Ksp. 133. As to mib.sequort publieafioiH of 
the same libel, see Dtlegal v. IJighle^i (1837), 8 C. P. 444; MninJ v. II ddey 
(1828), 3 C. & P. 31 1 ; liarweU v. AdHns (1840), 1 Man. & 0. 807. It wr-+ by d 
in PlHiJctU V. Cobbett (1804), 6 Esp. 136, that in an action for UM m a weekly 
periodical, a witness might prove the purchase of a copy after , as well as 
action to show that the paper was deliberately drculatw, hut that this wjw not 
evidence for the purpose of aggravation ; and see Gatherntlev, Miall (isto), !•» 
M. & W. 319. As to the Statute of Limitotions, where a first count to wlm li 
the Statute of Limitations was pleaded was foundecl on a libel in a m*WHj».ip'*r 
seventeen years old, and other counts for recent libels referred to it, and a 
publication, within six years, of the libel in the firet count was proved, it wan 
neld that ^o judge was not bound to direct the jury to linut the dainages on 
the first count to the single publication proved (Hrunswak (Ihtkr) ^ 

(1849), 14 Q. B. 186). Where the defendant pute m a plea under the Bib*M Act, 


3 SrL. Cas. 39^rnad Lihitatiox of Acrioxi As to pleading, see, 

genenilly, title IrjBADiitO. ^ « t t a 

(*) idbtrUm T. HVWe(1838).2 Morf. * B 101. Tiskal, C.J;. 
to aamit evidence of the personal malice of the wnter in an action against the 

7 Man. k G. 342, in an action tot a libel charging the plaintiff wit* 
mod and a lewaid for his arrest, evi^oe of the aniit after ectun 
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have to bear any increase of damages caused by the way in which 
liis representatives have conducted his case ; but in extreme cases 
the courts ought not to allow an extravagant result, even though the 
defendant may have led to it by the conduct of his representatives 
at the trial (m). 

1320. The manner of publication may always be proved by the 
plaintiff with a view to the damages, even though the defendant by 
his pleading admits the publication (n). 

The injury to tlie plaintiff, speaking generally, varies directly 
with the extent of the circulation of the libel (o). 

Sect, i,— Mitigation of Damages, 

Sub-Sect. l.—Zn Oeneral 

1321. An action of libel or slander is an action for damages for 
injury to the reputation of the plaintiff. Therefore the defendant 
is entitled by the common law to give general evidence in such 
an action of the pliuntifiTs bad reputation (p). But the defendant 


brought bavin^ boon given with tho consent of the defendant’s counsel, it was 
hold that the dt‘ft*ndunt could not afterwards complain that the jury were not 
wanuid by tho jn»lgo not to take the subsequent arrest into consideration in 
estiinutitig tho datnugeH. 

(m) Sixi Wait V. Il a/f, ( lOUo] A. C. 115, ;>efr liOrd ITalsbttry, L.O., at p. 118. 
As to giving purticulaiH of facts relied on by way of mitigation as condition of 
giving evidonco in chiof, sre U. S. C., Ord. JIG, r. G", and p. 728, pofL As to 
crusH^examination, see, furtlicr, note (f), p. 729, /wsf. 

(n) I'liiM V. tinrll (18115). 7 (\ & 1*. IGG. 

(o) Thus in an notion for liUd published in a newspaper, eviilence that copies 
containing the libel had been gratuitously circulated in the plaintiff’s neigh- 
lunirhood is admissible to show the extent of the ciiculation of the paper and 
tiie consequont injury to the plaintiff though they are not shown to nave been 
sent by tho defendant, the publisher {iiathirrole t. Mialt (IMG), 15 M.& W. ai9). 
The place of publication (as in the case cited, the plaintiff's neighbourhood) 
may naturally increase tho damages. Similarly proof that the plaintiff had 
been made the subject of laughter at a public ineetiiig is admissible, as identify- 
ing him with tho subject of a Ul>el and as proof of the consequences which had 
necessarily resulted to him fr«*in its publication (Cook v. IlVird (18H0), 6 Bing. 
409. j*fT iNiiM., O.J., at p. 415). It was there objected that the plaintiff could 
have no claim for damages liecause he hnd told the story himself. If it could 
have l)een shown that ho had authorised the pulheution of tho story the 
itiurt would have granted a new trial ; hut it was pointed out that there is a 
great difference hotwoen a man telling a ludicrous story of himself to a circle 
of his own acquaintance and a publication of it to all the world through the 
medium of a newspaper (ilmL), 

f p) See V. Sampson (18S2), 6 Q. B. D, 491, where Cave, J., at pp. 499, 
501, referred to the following casoe as supporting that proposition : — Rtrkman 
?. Orttg (undated), Philiip_ps. Law of Eviaenoe, 189 ; Starkie, Law of Evidence, 
Grd od., 538 ; KUersHaw v. Jiohiwm (1824), Sturkie, I^aw of Evidence, 3rd ed., 538 ; 
Mawttg T. Jiarber (1826), Starkie, Law of Evidence, 3rd ed., 538. n. (v); 
Moors T. (kuUer (18;i6), Starkie, Law of Evidence, 3rd ed., 538, n. (vl; Hardy 
V. Aterandtr (1837), Starkie, Law of Evidence, 3rd ed., 538, n. (v). The 
decision in Stoti ?. Sampson, oapra, was approved in BW t. Coe (1888), 4 
X. L. R. 652, 055. The admlsnbility of the evidence was doubted in Wood t. 
Durham (Kart) (1888), 21 Q. B. D. 501. But it has been recognised as reoentlj 
as 1909 in Ma^na v. Wright, [1909] 2 K. B. 958, 979, where Philuitoee, J., 
held that B. 8. U., Ord. 86, r. 37, does not change the oommon law as laid down 
in SooU f. Sampioa, stysn. In BraeogirdU v. IkdUy (1859), 1 F. 4b F. 536 (an 
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is not entitled to adduce evidence of particular facts as tcndinp; 4. 

to show the character and disposition of the plaintiff (</) ; nor Mitigation 
is he entitled to give evidence of rumours and suspicions to the of Damages, 
same effect as the defamatory matter complained of (r). 

1322. The mere fact that the defendant copied the libel com- Kvidenoeof 
plained of from another source is not in itself evidence in mitigation ij iwtition and 
of damages («) ; and evidence that the \iho\ complained of was already 
in circulation is not admissible in mitigation (a). But the defendant infarmani. 
may show in mitigation of damages that he copied the libel from 
another source, and that the libel complained of disclosed or rcferri'd 
to the source as containing the defamatory matter imputed to the 


action for slanrlor impuliiig a forgery), Bvles. J., nftor consuliiMg ilmjs, J., 
held that the plaintiff, not having been oxainiried in fhnd, could not in 
mitigation of damages be cross-oxainined as to his past conduct or life. Jiron - 
girdle v. BaHei/ (1859), 1 F. & F. 550, is rofeiTcd to in Scott v. Sampson (18K2), 
8 Q. B. I). 491, at p. 502, as illustrating tho inadmissibility of evidence of 
particular foots tending to show the disposition of the plaintiff and not us any 
authority against the proposition in the text. As to crf>ss-exninining to credit, 
see note (/), p. 729, post. As to pleading matter in mitigation of d.nimgcs, und 
as to R. S. 0,, Ord. IlG, r. 37, see note (/<), p. 729, post; and soe title KvihiCNri:, 


Vol. XIIL, pp. 454, 455. .v t /. r t 

(n) Scott V. Sampson, supra (see note (p), p. <24, ontr), where t AVK. d., viis of 
opinion that both principle and authority weio against the adinissiliiliiy of such 
evidence. See Jiracegirdle v. Ihi/cg, suftra, and Jones v. Siennis (1822), 11 
Price, 235, referred to by Cavk, J., in Scott v. Sampson, supra, at p. 5UU, in 
support of the proposition in the text. ^ . • 

(r) See Scott v. Sampson, supra, where Cavk, J., m support of this view, 
cited the doubts us to tho admissibility of such ovid<*m*o <'xm<*HMed )*y AniuviT, 
C.J., ill IVaithman v. HVflwr(1822), 11 Pnee, 257, ii., and by ColkuiikiK, J., 
in nompsmi v. Ay (1850), 10 Q. B. 176 (where the other judges declimd to 
express an opinion as to whether the evidence would bo ndii)is«ible if Iimiled 
to nimoiirs in exi^^teiico at flie date of Iho all.‘ged M iimler), the decisionH 
against its lulmissibility by Fitzokkalp and HuoiiKs IJIJ , m hell v. J ork^ 
(1800), 11 I. C. L. ll 413, and by the whole (\iurt of hxcheomT Jn Jonti v 
Sferens, sujra, contrary to Kamcr v. Mfrle (not report'd urn. 

24 Q B. 499, and Ilichardn v. lUcharda (1814). 2 Mooil. & R. the 
decision of ManskiklI), C.J. (against bis ow„ judgment) in ;r / 

If'a/fcr (1809), 2 Cump. 251, and the opinion of J inOT, C.I.. in Jtitl y. IarU, 
supra. As to estopiiel, boo note («), p. 010, ante. As dwregnnl- 

ing actions pending against other prsons who have publislied tlie lilsd, w.*o 
liarrisou v. /‘wrrf (1858), 1 F. & F. 507. But as to IilHs in newspajiors. «<*• 
of Libef Amendment Act. 1888 (01 & «). 

p. 728, jmt. As to consolidation of actions brought for the J”"’ 

stantially the same libel, see the Uw of Libel Amendment Act, 1888 (51 d 5- 

Dbig. 213, such evidence was rrfW'ived at the 
trial. ^lu Taihutt v. CZfirA (1840), 2 Mfsid. & B. 312. evid*mco that the Iib^ 
published on the communication oi a correspondent was beW madmi.-.hiUe w 

*”(arTbi8 ^evIdwiM* was rejected at the trial in Saundns r. Midi supra, 
and was there held to have Isen rejected pfop<*rly ’• compare Creei^ y. 
Carr (1835). 7 C. & P. 04. whein in an action for bbcl against a newswipr it 
was hW that the defendant cannot go into evidence m mitigation of 
to show that tho some libel has appeared in another newspepr, from which the 
plaintiff has already recovered damages. But at the trial of an action tor a liM 
mntained in any nea spa per, the fact that tho plaintiff has already reowwed 
toSSTfor iM. or . hbcl to the lik. effU.. >» 

the law, evidence in mitigation ; see the laiw of label Amendsnenl Ant, Ibhi 
(51 A 52 Vkt, c. 04), s. 6, and p. 728, post. 
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plaintiff (6). Similarly, the defendant in an action of slander may 
prove in reduction of damages that at the time of the utterance of 
the slander he disclosed the name of his informant (c). 

But the restriction above referred to as to the admissibility of 
evidence as mitigation of damages is subject to the overriding 
principle that it is always competent for the defendant to give in 
evidence in mitigation of damages facts which negative the existence 
of actual malice (d). Thus a defendant may show in mitigation of 
damages that he copied the libel from another paper, omitting several 
passages reflecting on the plaintiff (e). 

1323. The defendant may show in mitigation of damages that 
the plaintiff provoked the libel of which he complains (/). For this 
pur[) 08 e the defendant may adduce evidence that the plaintiff used 
exj)rcsHiniifl, oral and written, reflecting on the defendant, which were 
cfilcMilated to provoke the defendant to publish the libel (/y), and 
wliicii came to the knowledge of the defendant before he published 
the libel (A), (ioneral evidence that the plaintiff has l)eon in the 
habit of libelling the defendant is inadmissible (t) : the libels relied 
on in niitigation must relate to the same sii})ject(A‘). 

Sub-Skct. 

1324. In an action for defamation the defendant may, after notice 
in writing of hi.s intention to do so duly given to the plaintiff at tlie 
time of tiling or delivering his defence, give in evidence in mitiga- 
tion of damages that he made or offered an apology to the plaintiff 
for such d<jfamati<>n before action, or bo soon afterwards as he had 
an opportunity of so doing, if the action has been commenced 
before tliero was an opportunity of making or offering such 
apology (/), 


f/j) Mnlkti V. IluUon (lS0;i), 4 Ksp. 1248. 

(r) V. lifimrtt (1834), 6 C. & V. 688. 

[•1) /Var«un v. Lrmaitre (1843), a Man. & (>. 700. ;*fr Tind.Mm C.J., at p. 719. 
In liaviB V, Cuthush (1899), 1 F. & F. 487, it was heW »utlicient to justify 
nominal dumagt's that tho libel in a no\vspiU>or was honestly taken fi-om a 
prevntiis privileged ooininuniention. 

Crftvy V. C/orr (183*), 7 C. & P. 64. liach case de{>cnds on its own facts. 



.1 T _J — 


u |iKKiiiiiig uimu'r III uiiugai-iuu ve uuiiiMgcs, uiiu us 

00 p. 728, 

(q) See mes cited in note ( f), supra. 

(A) Ifrttt# V. Framr (1837), 2 Nev. & P. (K. B.) 157. 

(t) Wakiqy w, Johnium (1826), By. 4k hL 422 ; Fiuuerty t. Tipper (1809), 2 
Camp. 72, 76. The evidence must be speeiac and provoke the libel; aee 
Tntfifeni v. Btahy, supra ; 8. C., iti5 eom, Tarnley ▼. Biahey^ supra. 

(k) See JFinusrty v. Tipper, supra, and May v. Brown (1824), 3 B. 4k C. 113, 
where all the judra espieesed etron^ views as to the inoonvenienoe of admitting 
evidence of other libels by the plaintiff. Some of theee objections axe now met 
bv H . 8. C., Ord. 36, r. 37 : tee n. 728. dosL 

'(4) Libel Aot, 1843 (known as Lord Oampbell's Act} (6 A 7 Yiet e. 66}, 



Part T.— Daxaoes. 


727 


1825. In w action for a libel contained in a public newspaper or Sbct. 4, 
other periodical publication, the defendant may plead tliat such Mitigation 
libel was inserted therein (1) without actual malice ; and (2) without of Damages, 
gross negligence; and (3) that before action, or at tiie earli(‘st libeu^ion 
opportunity afterwards, he inserted therein a full apology for the iinxinni 
said libel, or, if the newspaper or periodical publication in which it »H*wK|*«|»or 
appeared should be ordinarily published at intervals exceeding one 
week, had offered to publish the said apology in any newspaper or 
periodical to be selected by the plnintiff in such action; and the M’lsAti] 
plaintiff may reply generally to such defence denying the wboh- of ^ J*- 
such defence (m). But the defendant may not iilo such defence 
without (4) at the same time making a paynumt of niorjey into 
court by way of amends ; and every sucli defence so filed without 
payment of money into court shall be deeiiied, and may bo treated 
by the plaintiff as, a nullity (n). 

1326. If the defendant thus pleading fails to ostjibliHli liis Fnilun ^f 
defence in respect of any one of the four requiremonlH, the defence 
fails, and he cannot avail liimself of the payment into court as 
being a payment under Ord. 22, r. 1, of the Uulc^s of the Su])ri:ine 
Court, because of the exception which excepts actions aial counter- 
claims for libel and slander from that rule (o). 


lomandiiig upology, and of a]>o)(>gy, hot)) Indore and 
after action brought, see Kncyclupa^ia ol Pornis and Precedents, Vol. 1., 
pp. 376— &79. 

(m) Libel Act, 1843 (6 & 7 Viet. c. 96), 8. 2, as varied by llw» Civil IVocediirrt 
Acta liopeal Act, 1S79 (42 & 43 Viet. c. 69). **Pull apoloj^y ” ineanH an 
apology nut meredy Bullicient in its tenns, but inBCirUnl in a proj»er jnannt r 
as to type and position {Lafuui v. .Srrtif/* (1868), 3 11. A N. llio). 

J n) The Libtd Act, 1845 (S & 9 Viet. c. 76), s. 2, as viiriad by U»o Ci\il Pio- 
ure Acts Pepeal Act, 1879 (42 & 43 Viet. c. 69), which lopcaUMl the wumIh 
‘' as provided by the said Act*' (t.e., an provided by Lord C'uin}>bMl)'M Act, 
1843 (see note (/)i p- <26, ante) ) after tho words ** by way of amrndh.” 

(o) In Ox/w V. lii/A'M, [1898] 2 Q. B. 66, C. A., the d»*fendantB pleaded 
under the Libel Act, 1843 (6 & 7 Viet. c. 96) s. 2, and brought i’6 into eotn t 
in Older to make a good defence under tho Act. Tho dawogoH were a.-wMrMl 
at £d. The jury found for tho defendants on all points, excf^pt that they found 
that the publication had not been without gross negligence. The deft ndunlH 
sought to treat the payment into court as a general payment into court, and 
contended that as the plaintiff did not recover more than JL’6 Uu-y were crititled 
to judgment. Bath was held that the payment into c/ourt wiif* n noKSMuy 
part of the defence under the Lilajl Act, 184.3 (6 & 7 Viet. f. 9<i», witlo'ut 
which it would have been bad, and that if tliat j»aymcnl into »ouii were 
ti catted as a separate defence in itself under 11. S. C., Oid. 22, r. 1 ('.x** to li 
see, further, note (9), p. 728, then the deff-'iidanta would bo pleading it 
tog<*ther with another defence to the action, which, the action Ix'ing an iif 'ion 
of defamation, they were not entitled to do under the ruloUjriftf v. Wdkta, nnina, 
atp. 69). In Sley v. Till^u dt S<m (1898), 14 T. L. li 616, Bnr«.K. J., 
refused to deprive the plaintiff of his costs in an action of liUd, where ho 
recovered less than a gum |)aid into court with an ajwlogy under the Libel Ac t, 
1843 (6 ft 7 Viet c. 96), the apology ladng admittedly insuffioent. Ah to the 
former practice, where the defendant failed on some point, w^e Lafmt v. timith 
(1868), 8 H. ft N. 736; i/onef v. MarkU (1867). L. H. 3 Kxch. 1. It wan held 
in an Irish case {Horru v. Amf^U (1889), 24 L. B. Ir. 404} that the plaintiff 
could not take out money jsud into court and proceed with the action lor 
the purpoae of recovering greater damages. As to slander actions, see KitmAl 
V VTofker (1910). 27 T. L. K. 67 (verdict for sum smaller than that paid into 
court), afGrmed (1911), 27 T. L. B. 267. C. A. 
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Biot. 4. 
Mitigation 
of Damages. 

Other actions 
for same 
libel. 

Iaw of LH)©! 
Amendment 
Act, s. 6. 


Payment into 
court. 

n. 8. r., 

Ofd 22, r. 1. 


Partietdars of 
facts as to 
circumstances 
of nubliciitimi 
and obartictcr 
of plaintiff. 

U. 8. C„ 

Ord. 80, r. S7. 


Libel and Slakdsb. 

Sttb-Sxot. 8.— Damages already Recovered. 

1327. At the trial of an action for a libel contained in any news- 
paper the defendant is at liberty to give in evidence in mitiga- 
tion of damages that the plaintiff has already recovered, or has 
brouglit actions for, damages, or has received or agreed to receive 
compensation, in respect of a libel or libels to the same purport or 
effect as the libel for which such action has been brought (p). 

Sect 5.— Practice. 

1328. Payment into court in an action of libel and slander with 
a denial of liabilty is forbidden (q). If, however, liabilty is admitted 
payment into court may be pleaded in an action of libel or slander 
as in any other action. The more fact t)iat the defence contains 
such a statement as that an apology was made does not preclude the 
defendant from relying at the trial on the payment into court as a 
general payment into court under the rule (?*). 

1329. Ill actions for libol and slander in which the defendant 
does not by his defence as^iort the truth of the statement complained 
of, the defendant is not entitled at the trial to give evidence in 
chief, with a view to mitigation of damages, as to the circumstances 
under which the libel or slander was published, or as to the 
character of the plaintiff, without the leave of the judge, unless seven 
days at least before the trial lie furnishes particulars to the plaintiff of 
the matters as to which he intends to give evidence («). Even in 

(p) Law of liibel Ainondinent Act, 1S88 (51 & 52 Viet. c. Cl), b. C. As to 
11i6 tuotining of ** newspaper,” soo note (p), p. IH, post. In Harrison v. 
2Varrc (1858), 1 F, & F. 507, it was held m an action by the proprietor of a 
nowBpaner again.st the proprietor of a rival newspaper for a libel contained 
in un udvertiseinoiit in too defendant's newspaper, that the jury was not bound 
to consider that other actions were ponding? against other parties who hud 
published the libel, but that they might give the plaintiff such damages as they 
thought had arisen from the decline of circulation, even after action, and 
this as general dunmgo. As to Frescoe v. May (18C0), 2 F. & F. 123, see 
note (a), pp. 616, 617, aute. 

(7) B. IS. C., Ord. 22, r. 1. As to denying part of an innuendo and admitting 
part, and pleading tho Libel Act, 1843 (6 & 7 Viet. c. 96), with a paynmnt into 
court, without stating in respect 0! what part payment is made, soe Mackay v. 
Manchester J*re$e Co. (1889), 54 J. P. 22. The defonce ought to say to what 
j»art tho payment applies [Mackay v, Manchester Press Co.^sui/ra; FIeminy v. 
IhUar (18S9). 23 U, B D. 3vS); soe Davis v. BiUlny (1891). 8 T. L. B. 58, C. A. 

(f) Oxley V. [18DS] 2 Q. B. 56, 0. A., per VaUOHAN WILLIAMS, L.J., 

at p. €1. whore the defence was, and was intendeu to he, a plea under the Libel 
Act, 1843 (6 & 7 Viet. 0. 96;, s. 2. As to pleading matter in mitigation of 
damag^ see note (<}, infra, 

(s) K, S. 0., Oro. 86, r. 37. As to pleading facts which merely go to 
mitigato damages, see tiUe Damages, Yol. X., p. 346, and the cases there cited. 
There [ibid., note (a) ) reasons are given for preferring the constructioD put upon 
B. S. 0., Ord. 19, r. 4, in BettU t. ^mpson (1882), 8 0- B. D. 491, to the con- 
struction put upon it in Wood v. Durham [Earl) (18'^8}, 21 Q. B. D. 501. It is, 
on the other hand, to he observed that the rule B})eak8 not of ** material facts ** 
simply, but of '^material facts on which the party pleading relies for his claim 
or defence/' See R. S. C., Ord. 19, r. 4, and also 6rd. 19, rr. 15, 17, and Ord. 21, 
r. 4. The construction put upon Ord. 19, r. 4, in R W t. Durham (Aar/), supra 
(where Ord. 19, rr. 4, 15, and Ord 21, r. 4, were considered), appean to be 
inconsistent with the oonstniotion of Ord. 19, r. 4, in the earlier case of 800 U v 
Bompeon, eupra, A plea under the Libel Act, 1843 (6 A 7 Viet c. 96), a 2, is a 
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mitigation of damages when justification is not pleaded the defeii- Raor. i 
dant cannot at the trial go into evidence which if proved would Practice, 
constitute a justification (0- 


1330. The court or a judge upon an application by or on behalf Coofioiidation 
of two or more defendants in actions in respect to the same or 
substantially the same libel brought by one and the same person 
may make an order for the consolidation of such actions, so that Actf isS!” 
they may be tried together. After such an order has been mad(i, b! 
and before the trial of the actions, the defendants in any now 
actions instituted in respect of the same, or substantially the siiim*, 
libel are also entitled to be joined in a common action, upon a joint 
application being made by such new defendants and the defendants 
in the actions already consolidated (a). 

In a consolidated action under the above provision the jury Assewment 
must assess the whole amount of the damages (if any) in one 
sum, but a separate verdict must be taken for and against each 


defence. As to payment into court, see p. 727, ante. As to notico under 

the Libel Act, 1843 (6 & 7 Viet. c. 96), s. 1. see p. 726. ante. Jt. S. 

Old. 36, r. 37, does not chanjre the common law us laid down m Seott 
V. (1882), 8 Q. B. D. 491, as to the admissibility of evidence in 

mitigation of damages, and the case of Scai/e v. hemp ct To., [18921 2 Q. 11. 319, 
is not an authority to the contrary [Manffctai v. Jlrigfit, [^1909] 2 K. B. 908, per 
PlllLUMOUB, J., at p. 979). AVbore the defendant has given iwirticulors under 
R. S. 0., Ord. 36, r. 37, he may interrogate so far as relates to the particulars 

5 iven, but not beyond; see Ywknhirt Prondent Li/e Assarutue (V v. Uilhcrt and 
imn//<on,[1895] 2 0. B. 148, C. A. ; and see title Di.scovkiiy, iNsrECTioN, ani> 

lifTERBOOATORIES, Vol. XL, p. 101. ^ „ t /v a iiu 

(0 In Watt V. 11 a«, [1900] A. 0. 115, liord IlAi.sjit-nY, L.( at p. 118, 

not only considered that the proposition was settlcfl law, ami rcloncd to H uhon 
V. GhrUtieiimi 2 Bos. & P. 224, and Speck v. yVn7/i/>«(1839), 5 M. & . ‘.<3. 

but expressed his opinion that it makes no difference that the evidonj^ ih olft ro.! 
in cross-examination. In Speck v. PhilUpBt fiupra, tho evidence which it wa.i 
held was rightly reiectisd was evidence in cliief offered by the defendant who 
had pleaded payment into court of £o 53., which plea was met by a n»plicatioii 
by the plaintiff that he had sustained damages to a greater amount. Jii ll ahon 
V. CMiie, supra, the action was for assault; the pica was “ guilty, ami it 
was held by Lord Eldon, C.J., that the only question was whether the* def-n- 
dant was guilty of the boating, and what damages the plaintiff had «UNtaiie •! 
in consequence, and that the defendant could not pvo ®vi‘!cnce umler his id^ 
in mitigation of damages of the neccs-sity of disciphno which might hav' 
pleadei In neither of these cases was anything said in the jmlgmer^h as to 
cross-examination in mitigation of damages. Jn a 

V. C7,ris(ie, supra, several cm>i* are ^rth, ^ 

jA)Td Hale, in Abbot v. Ckafman (1673), 2 Iaov. 81. in which bo sdmit^ 
evidence in mitigation of damages ; and a later of Jkmnis v. J J. • ’ 

12 vin Ahr 159 tit Evidence (L b.), pi. 16, in which he rcfusecl to odmil 

evidence which tend^ 

damofres saving that " anything in evidence which tended to show a pmvc^atioii 
or any trwisaction between the parties giving oeoosion 

nroner in the defendant to make out, because these matters cannot be plwidetl. 
rcrof th^^^^ the admission of -idoni. m 



0 1.. & r. oSo ; 1 wros. iaaunu. vv ^ 

As to the effect of cross-examination on damag^, liaU v. H [ 190o] 
A. C. 115, perljord Halsbcrt, L,C.,^at p. 118. As to pleading matter in 

mitigation of damages, see note (#), p. ''28* . a A. *« 

(a) Law of Libel Amendment kA, 1888 (51 4 52 ViCt e. W), s. 5. As to 
prUice gwendly, titta PRAona ato Pwweddw. 
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Libel aku Slander. 


Sect. B. 
Practice. 


dKiuagt*. 


defendant as if the actions had been tried separately ; and if the 
jury have found a verdict against the defendant or defendants in 
more than one of the actions so consolidated, they must proceed to 
apportion the amount of damages which they have so found between 
and against the last-mentioned defendants, and the judge at the 
trial, if he awards to the plaintiff the costs of the action, must 
thereupon make such order as he deems just for the apportionment 
of such costs h{‘t\vcen and against such defendants (6). 

Skct. 6 . — Special Damage, 

1331. Special damage is the loss of some material temporal advan- 
pecuniary or capable of being estimated in money (c/), which 
lln \v8 directlyand in the ordinary course of thing8((*) from the act of the 
(Iclcndaiit or an act for wliich he is responsible (/). 


(/>) liuw of Lil»©l Amendment Act, 1888 (51 & 52 Viet. c. 64), s. 6. 

(<•) ItuUrU V. JioherU (1864), 5 B. & B. 384. On the subject of 8])i>cial damage, 
HOC titlo Damaokh, Vol. X., i»p. 30.3, 304, 305, 309, 312, 319,324, 346 et aeq. See 
nlho note (t), p. 620, a/i/f, ana I Wms. Saund. 310, notes to Vroji v. Uoite (1669), 
1 Saiiiid. 246. 

(d) Seo Vhamlurhtm v. Jloyd (1883), 11 Q. B. 1). 407, C. A. The plaintiff 
tilleged there that ho was u candidate for a club, but was not elected ; that a 
iii(H*tiiig of inenihcrH was cmIIhI to cnriHidor an ulteration of the rules as to 
electing new inenihorH ; that the defendant falsely and nmliciou^ly uttered words 
not actionable jirr xc as to tho conduct of the "plaintiff at another club ; that 
thc'ndiy tho (lef<*ndunt induced the coiiimittoe of the club to which the plaintiff 
had not lioen elected to retain the r^ulations under which he had been rejected 
uial tbcndiy prevented the plaintiff from again seeking to ho elected to the 
club. It was held on dtniium*r that the claim disclosed no cause of action, for 
t'o> wortlH complained of must bo supported by special diimagc, and the damage 
ailegeil was not pecuniary or ci 4 )able of being estimated in money, and was not 
tlu* natuitil aiHi pnilniblo consequence of the defendant’s woi'ds. Bee also 
liutcUth V. [ 1892] 2 Q. B. 524, 532, 0. A. (“actual temporal loss”). 

(0 This expression is usel throughout the judgment in liatdifft ▼. Evang, 
[Mii2] 2 Q. B. 524, V. A. Another expression used is ** natural and probable 
r -ulr' (Chainhn'iain v. Jhi,d ^1883), 11 Q. B. D. 407, C, A.) ; see also Lyveh 
?. Kuiyht (1861), 9 H. L. Oiis. 577, wheiu tho expression “natural and legal” 
r« suit was criticised adversolv. In so fur as Vican t. H ifra/js (1806), 8 East, 1, 
«le<'uled that the result must t)o the “ legal ” result, the decision is not good law. 
Thus in Frun^atae de$ Aaptmltci v. Farrdl (1.S85), Cab. & El. 563, it was 

held that the wnuigful refusal of a third party to fulhl a contract might give a 
right to sjiecial damage for a slander if such refusal is the probable conscHiucnce 
of the utterance of the slander. It is not necessary that tho person whose act 
constitutes tho sp^rial damoge should have believed the charge, provided he 
acted in conswjuence of tho words having been spoken {Kniyiti v. OHbfta (1834), 
3 Nov. M. (K. B.) 467 ; but see v. Oomay (1891), 60 L. J. (ft. B.) 231, per 

LoPKs, E.J., at p. 232 (see note («/), p. 666, onfe, and Sj^ettke v, Ifuyhea, [1904] 
1 K . B. 138, (\ A.). As to lyw h v. Knyjhi, tupra^ see note (p), p. 667, an/e. The 
expression “ imturiil and reoRinable *' is there used. This means a result which 
might misonably be ex|)ectod, taking human nature as it is, with all its 
intirmities. In Sprakt t. Ilughaa^ auvra^ somewhat similar expressions were 
used. In IladtUtn v. LvU (1854), 15 U. B. 411, it was held that to make wi rds 
actionablo. which are not actionable per ae, the special damage must be such as 
naturally or reas<mably arises from the use of the words. The expression 
** natural and necessary"^* goes too far, but such a result cannot be too remote : 
see K’ord v. RVeki (1830), 7 Bing. 211. On the whole the expression in the 
text or the expression ** natural and pn^bable *’ seema best to represent the 
present state of the law. The damage must be**direcV' t.e., not too remote. 
As to repetition of slanders, see im. 666 cf iso., ante, 
if) 8ee Makiiga i. Jews, Qm} 2 Q. a 524. 629-A33, a A. As to 
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1333. The following aro examples of what does not amooni fo 
)ecial damage ^ 


SSOT.S, 


special damage e t 
Mere tajury to the feelings (</) ; the illness of the plaintiff rt) • tho dS 
illness of any other person [%) ; the death of any other person (S ^ 
the mere loss of the society, as contrasted with the material hnLi 

of , tts Ion of mmbonhip of tS.;” 

congregation constituted for religious purposes, the momlun'shiit ''"""'S'' 
of which does not carry with it material temporal advaiitiigos (/) ; 
any damage not pecuniary or capable of being estimated in 
money (m). 


1333. The following are examples of what does amount to special K«aini,t«.rf 
damage (n): — aiiwiai 

Loss of consortium of husband (o); loss of marriage O'); loss of ‘‘“"‘“i**' 
material hospitality (fj) ; loss of employment (a) ; loss of a dwiling, 
even though it might have turned out unprofitable (h ) ; loss of 


repetition of libel, see p. 664, ante; as to repotxlioii of slaiulor. hoo pp. mrtm/., 
ante ; as to remoteness, see title Damages, Vol. X., pp. 318, 318. 

(p) Weldon v. De Bathe (1884), 54 L. J. (q. b.) 113, 0. A., per Bukit, M.U.. 
atp. 116. 

(/*) See Allsop v. Alhop f I860), 5 II. & N. 534 (approvoil in Lptch v. Kuiifht 
(1861), 9 H. L. Cfis. 577), whore it was hold that the fact that (lefiimatojy 
words not actionable ;/«r ae have ocfusioned illno.sH does itftt con^titlltu sfxiii'il 
damage so as to give a right of action to the person (h^fuiitod or (if a nutrriei) 
woman) to her husband, illness not being the natural or immo<liuto lusttli of 
the words spoken. 

(i) As to the inadmissibility of ovidoiioo fo show that the plaint ilfs wife had 
become ill and died soon after the puldieation ot the libels eumpl.iined of, see 
tiuff y. Oregary (1840), 9 0. & P. 581. A plaintiff cannot rriHinfsiin an action 
for a libel on one of his performors who* was thereby dotorrod fiom appearing 
on the stage [Anhley y. narrUon (1793), Peake, 256 [101]). 

(k) As to coruortinm vieinorum, Bee v. RoMi (1861), 5 II. iV S, ’IS I ; 

Weldon V. Ik Bathe^ aupra. As to loss of hospitality, see Afna/e v. Mmyher 
(1807), 1 Taunt. 39, Jix. Ch. ; Daviras. Bohmian (1871), L. R. 7 U. B. 112; 
EtHtna y. Harriea (1856), 1 U. & N. 251 ; Iliduiy v. Smith (187ti), 1 K.t. 1>. 
91. 

(f) Roberta v. RolterUy anpra; and see Bmyer v. Meelan (isHd), IS li. R. Ir. 
138, where it was held that, assuming tho words complained of wmiu spoken 
of the plaintiff .as a novice, they were, in tlio then sUite of th*; law, n»d. acfienahle 
per aey and the suggested special damagt* was not sufficient. 

(m) »Soe Cliamherlainy. Bmfd (1883), 11 Q. B. D, 407, U. A. See also MUhnH 
y, Spiera and Pend, LH. (19(19), 101 L. T. 352. 

(n) But it often happens that in actions for wonls not ucti«»nttblo /•rr ae the 
damage is too remote, though otherwise tho loss would amount to Hjiefrial 
damage. For cases where such damage was not h>o remote, s«e Kniyid v, 
Uihba (1834), 3 Nev. & M. (k. B.)467; KewtUhn v. Maltby (IS42), ('ar. k M. 
402 (but as to this case, see Munater v. lAimb (18S3>, 1 1 Q. B. 1), 5H8, (\ A.,. 
For cases where the damage was held too remoto, see Sf eake y. Uuyhtay [ IfKM ] ! 
K. B. 138, C. A. ; 7’Mn«iffi/« ▼. A/ow (1850). 3 Car. & Kir. 83; soo alno MiiM 
V. Spim and Kndy Ltd,, anpra. As to Vimra v. Wilrttrka (1806), 8 15a«t I, 
see note (e\ p. 730, ante ; as to repetition of sUoder, pp. 666 et aey , ante. 

(o) See Lynch v. Kytiyfd, anpra ; Roberta v. ItdurUy aupra ; and pp. 668, 7*K), 
ante. 

(p) flee Speiyht ▼. (loanay (1891), 60 L. J. (o, B.) 231, 0. A. 

f See n<>te (k), an^rra. 

See the cases cited in note (nh aupra, 

Surrey y, Chatiawla (1837), 8 C. dt P. 234 {sumiDing up of 7x;rd Dkbmajt, 

, But the loss of s dealing which, had it taken place, would certainly 
Uye resulted in loaa in not. it might be supposed, special damage. Ai to » 
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Libcl akd Slander. 

particular customers (c) ; and any other material loss(d), such as 
has already been defined (e). 

1334. Tn some actions of defamation a loss of general custom may 
be alleged and proved generally (/); and this applies in some 
cases where the words are not actionable per se and special damage 
is of the essence of the action. Such special damage may be in 
some cases alleged and proved generally, by proving total general 
damage, without proving loss resulting from the falling off of the 
turnover in the case of particular customers. 

In all actions of def.imation the loss of particular customers must 
1)0 pleaded specially. Evidence of such a loss is inadmissible unless 
it is so pleaded ((f). 

1335. In an action of slander for words actionable per sc, the law 
as to alleging and proving the loss of general custom is the same in 
theory as in the case of an action of lil>el (h). If the loss of general 
custom Hows directly and in the ordinary course of things from 
the original utterance of the defendant, or from a repetition for 
which the defendant is responsible, it is sufficient to allege and 
prove such loss gtuierally (i). If the loss of particular ciistomors 
is reli(Ml on. this is special damage which must be pleaded 
specialty, and no evidence of such loss is admissible unless it is 
HO pleaded. 

1336. Special damage is the gist of an action for words not 
actionable per xc, and actual temporal darn.age must be alleged and 
proved. Siudi special damage must be alleged in the statement of 
claim and proved ; and it must be alleged and jiroved with certainty 

H'fiwal to deliver to tho good^ without {myraent nllogod us special 

djMtiago, 800 Kiny v. H (iS38), S C. & P. 014. DefemkiiPu counsel may in 
su(di u C 1180 ii8k tho vendor iu cro8s>oxamiuation whether ho did not refuse 
delivery iu cousoquenoo of wliut other peroous said of the plaintiff and what 
those porwms did say {HuL). 

(c) htteman v. Lyall (IHOO), 7 C. B. (x. 8.) OSS ; and see tho text, itijra, 

\tl) 8oo note (c), p. 730, ante. 

(•-) S »o p. 730, ante. 

{/) Sf»e Raldifft v. KminSy nS92]2 Q, B. 521, .V’O, 0. A.,*approviug tho state- 
inont of Pollock, C\B., in ifarriton v. Pearce (1859), 32 L. T. (o. 8.) 298, that 
such damage is not special damage strictly so called, but general damage 
resulting from the kind of injury the plaintiff has sustained. 

{y) Inudt v. Loi^rivy (1885), 1 T. Ij, B. 497, approved in Ratcliffe v. Evans, 
eufira ; compare Ingram v. Aoirwwi (18:{8), 9 C. & P. 326; (1840) 6 Bing, (x, c.) 
212 (action on the case fur libel on a ship). 

(A) Ratciifft V. Evans, snftra, at p. 530. As to the practical ditUcuUy, see the 
pa^ge quoted iu note (r), p. 718, ante. As to repetition of slander, see also 
p. 666. ante. See also Kmns ▼. Harries (1856), 1 II. A K 251, cited in Ratcliffe 
r. Evans^ supra, as an instance where the court held that Moeral evidence 
of the decline of businm was rightly reoeivable. Compare Id'Louglin v. ITe/sA 
^1846), 10 1. L. B. 19 (cited in Ratcliffs v. Evans, supra), as another instance. If 
in such a case the statement of claim alleges the loss of special customers iu 
addition to a Mneral allegation of loss of business, the jury may assess damages 
for a general loss or decrease of trade (if proved), although the loss of particular 
ottstomers is not proved {Evans v. Harries, sH^^ra), aud this principle applies to 
aetioM of libel also. 

(i) HMsfs y. Mvwsa, SMpra, 
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and precision (k). But the degree of certainty and precision 
required depends upon the facts of the case (1). 

For instance, the loss of particular customers obviously admits 
of greater particularity than the diminution in the total business. 
If it is impossible, having regard to the nature of the particular 
case, to allege and prove the lose of particular customers, it is 
sufficipt to allege and prove loss of custom with Jess certainty and 
precision, so long as the loss of custom is alleged with as great 
certainty and precision as the nature of the particular case allows (hi). 


Part VI. — Injunctions. 

Sect. 1. — Jvrisdiciion of the Court (n). 

1337. The High Court of Justice has undoubted jurisdiction to 
grant injunctions at or before the trial to restrain the publication 
of a libel (o). 


(A;) Ratcliffe v. Evans, [1892] 2 Q. 13. 624, 5S2, C. A., reftniiig to MaJmhtj v. 

(1836), 3 Bing. (N. C.) 371 ; Lower, Hanwocd (1628), W. Jo. 196; Vane 
V. Oolaing (1649), StJ^ 176; Taaburyhy, Day (1618), Cro. Jnc. 484 ; Eimtav, 
Harlow (1844), 6 Q. B. 624. 

(/) Jtatcliffey, Evans, sujra, at p. 532, referring to »rjh$on v. Stuart (1787), 
1 Tenn Eep, 748, 764; Arlington (Lord) y, Merrkke (1672), 2 Saund. 411; 
Orty y. Friar (1860), 16 Q. B. 907, Ex. Cn.; see Co. Litt, 303 a; v. 

Cowne (1816), 1 8tark. 172; Jvftim v. Moure (1699), 1 I/d. Bayin. 486; Hargrave 
y, Le Brettm (1769^ 4 Burr. 2422, and critieioiiig Hiding v. Smith (1876), 

1 Ex. D. 91. 

(m) Raidiffey, Evans, supra, where Hartley y. Hiring (1799), 8 Term lh*p. 
130, was cited as a possible instance of a protd of lo^s of general custom being 
admitted in an action of slander for vords not actionable per sv. In Hartley v. 
Herriug, supra, an action for slander by a diHsonting iniiiihter for loss of proiit 
arising from an imputation of incontinence, in consequence of which he alleged 
that his congremtion would not let him preach and dif:oontinucd giving him 
the profits he had usually received and would othcrwi»o have received, it was 
held that it was not necessary to give the names of the nienibers of the congre- 
gation; compare A'vans V. Harries (1856), 1 11. & N. 361 (innkeeper suing 
for a slander which was actionable /ler se, namely, a sljuidcr on him in the 
way of his trade). As to repetition of slander, see also pp. 666, tl seg., ante. 
In Ratcliffe y, Evans, supra (an action on the case, where H[>f*cial damage 
was of the essence of the action), it was held on the facts of that case 
sufficient to allege and prove loss of custom generally. As to actions on the 
case, see note ((), p. 628, ante. As to the necessity of alleging some particular 
damage in suwx actions as a get o al rule, see 1 Win.*;. Saund. 310, notes to Crag/ 
V. Baits (i 669), 1 Saund. 246, citing Malachy v. Sofur, suf/ra; Brook v. Rani 
(1819), 4 Exch. 621 ; Evans v. Harlow, supra. The general rule w subjcHit to 
the qualifications laid down in Ratdiffe y. Evans, supra. 

(n) As to the general law as to injunction, see title Injunction, Vol. XVJI., 
pp. 197 ef seq., and, as to defamation, ibid., pp. 260, 261, See also title Equity, 

XIII., pp. 46 et seq. 

(o) In this respect Kay, L.J., in Bonnard y. Berryman, [1891] 2 Ch. 269, C . A., 
at p. 286, agreed with the judgment of the rest of the full 0)urt of Appeal (Tioni 
O)LB&iD0E, C.J., Lord Esubr, M.R, Lmui/iY, Bowen and Utviis, L.JJ.}. 
The court did not there intimate that the jurisdiotion was confined to libels 
affecting the trade or property of the plaintiff. It was there pointed out that 
the Common Law Procedure Act, 1864 (17 A 18 Viet c. 126), so. 79, 81, 82, con- 
ferred on the courts of common law the power, if a fit taw should srise, to grant 
injnnctioiu at any stage of a cause in all personal setions of contwt cf tarti 


Sect. 6. 
Special 
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To restrain 
publication 
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(i.) Libel; 
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Libel and Slander. 


SwyiA, In principle there is no such distinction between libel and 
eWier as to deprive the court of jurisdiction to grant an injunc- 
cUhe t\on in actions of slander, though the jurisdiction requires to be 

Court, exercised with even greater caution than in the case of libel (^). 

Further, the jurisdiction is not confined to those libels and 
(11.) lan er, affect the trade, business, or property of the 

plaintiff (q). 

Interim 1338. To justify the court in granting an interim injunction (r) 
injunction, it must como to a decision upon the question of libel or no libel 

before the jury decides whether it is a libel or not Therefore, the 
Kxercincof jurisdiction is of a delicate nature. It ought only to be exercised in 
jumiiction. the clearest cases, where any jury would say that the matter com- 
plained of was libellous, and where, if the jury did not so find, the 
court would set aside the verdict as unreasonable. The court must 


report 

exorciBO by a court of common law of thU jurisdiction till Saxby v. Easterhrook 
^1878), 8 0. P. D. 339. The jurisdiction therefore must betaken to have existed, 
although suhHoquoiitly in Mvmon v. Twaauils, Ltd.^ Moriaon v. Louia Tuasaud^ 

H I U. B. 671, 0. A., Lopes, L.J., at p. 693, considered the point doubtful. 

iwever, was of opinion that the Judicature Act, 1873 f36 & 37 Vici a 66). 
s. 25 (8), conferred a larger jurisiliction than existed before the Act, and 
considered it unnecessary to consider coses which occurred before 1873 
Kurther, in Afona*>n v. ^HaaawU^ Ltd,^ Monaon v. Louia Tuaaaud^ aupra^ 
Lord Ualsbuuy expressed Ids opinion that the Judicature Acts rendered 
idle diMcussions os to whether the Court of Chancery before those Acts 
granted injunctions in cases of libel at all or so far only as they were injurious 
to trade, aitd expressiMl Uis opinion that the protection of a man’s character is 
iriiich more i 011)011.01) t than the protection of his trade. In White v. Mellin, [1895] 
A. 0. 154, Lord IIeiischell, LC., at p. 163, explained Bonnard v. Perryman^ 
[IS91] 2 Ch. 2(»U, C. .1., as deciding that the powers of the couils of common 
iuw under the Common Law Procedure Act, 1 S54 ( 17 & 18 Viet. 0. 125), had passed 
to the High Court of Justice. It was held in North London Rail, Co, v. Grealt 
Sorthern Rail, Co, (1883), 11 Q. B. ]>. 30, C. A. (see also Kitia v. Moore^ [1895] 
I Q. B, 253, C. A.), that the Judicature Act, 1873 (36 & 37 Vict. 0. 66). 
s. 25 (8), which enacts that an injunction may be grants by an interlocutory 
order of the court in all cases when it shall appear to the court to be just or 
convenient, has not enlarged the jurisdiction of the court so as to enable it to 
grant an injunction where before the Act it could not have done so. But this 
tleoision does not, having regai^ to the authorities quoted in the preceding 
portion of this note, affect the jurisdiction of the court to grant injunctions 
he fore or at the trial in actions of libel. 

( jf) llemwnn Lotty v. Bean (1884), 26 Ch. D,,C. A., where the jurisdiction 
WHS exercised. 

(q) See Monaon v. Tinuaiuia, lAd,^ Monaon v. Louia Tnaaaud^ supra, per 
Tiora Haijwu&y, at p. 690, and note (o). p. 733, ante. In Monaioi ▼. Tuaaauda, 
lAd,f Monaon v. Louia Tuaaaud, aupra, Davby, L.J., said, at p. 698. that 
he could see no logical distinction between a libel affecting trade or property 
and one affecting character only. 80, too, in Salomotia v. KwghU [1891] 2 Ch. 
294, C. A., it was held by NoBTB, J.. and by the Court of Appeal, that though 
the court has jurisdiction to grant an interlocutoiy injunction to restrain further 
puhlication of a libel, an interlocutory injunction ought not to be granted in 
that case because there was no reason to apprehend pressing injury to person 
or proiierty. Compare DoekrtU y. Dougali (1898), 78 L. T. 840, where KXDLEY, J., 
held that an injunction will not be granM to restrain the unauthorised use of 
a person's name, even though saw use is calculated to injure him in hia 
profession, unless such use is shown to be injurious to the plaintUf s reputation 
or property. As to slander of title, see p. 736, poet, and title Tobt. 

&^8ee Judicature Aot, 1873 (38 4 ^ Vict. c. 86)» n 9^, (8), and nolo (•) 
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also be satisfied tliat in all probability tbe alleged libel was unlrue Shot i 
and, if mitten on a privileg^ occasion, that there was malice on Jurisdiction 
the part of the defendant. It follows from those three rules tluit ofthe 
the court can only on the rarest occasions exercise the iurisdic- Conit 

tion (s). This has been said to be an absolute rule of practice — ■ 

with regard to the circumstances under which an interlociitorv 
injunction ought to be granted ponding the trial of an acti(»M (if 
lil)el (t) (or slander). 


. statement is taken verbatim from the judgmentof liiml Unuku, kl.l! 

in CovUm ie Son* y. Coulem ic Co. (1887). 3 T. L. 11. 848, C. A. It has 
approved by the Court of Appeal in Liverpool Household Stores Assnrintiim v, 
Smti/i (1887), 37 Oh. D. 170, 0. A., by tho full Court of Appeal in Jtounard v. 
Ltnyrmn, [1891] 2 Ch. 269. C. A., and by the Court of Appeal in Monsm, v. 
Tuasauda, Lid., Monson v. Louia Tuaanud, [1891] 1 Q. B. 671, C. A. St'o uWi 
Hoiilett V. ChaWi and Windua (1887), 4 T. L. H. 142, C. A. In the ubovo uiiK(‘.siin 
interlocutory injunction was refusori ; but in Mmson v. Tosmuds, Ltd., Mousan 
V. Louia TiMsaud, mjira. Lord IlALsmjUY and Lopes, L.J., would buvngrriintod 
the injunction as oominp^ within the rule in lionnard v. Perrpmu^ nupra. but 
for the further affidavits, which raised a question of acquiescence b,v tho plaint i(T. 
In Hilly. Hart Dav/ea (1882), 21 Ch. D. 798, 802, referred to in Liverpool House- 
hoiUl Storea Aaanriajlim v. Smith, aupra, an interlocutory injunction was #:frant»‘d 
by Kay, J., whoro a member of a friendly society issued, to persons not inomboi's 
of the^ society, circulars containing inaccurate stiiiomonts us to the financial 
condition of the society. In Collard v. Marshall, [1892] 1 Ch. t)7l, Cjiittv, J., 
granted an interlocutory injunction in a case which appeared to him to ssilisfy 
the conditions laid down in the judgment of Iiord Ksiieu in ('ouUon Som v. 
Coulaon A Co., aupra. In Cdlard v. Murahall. aujjrn, the dcf«*ndaiit did luit 
require the case to be submitted to a jury and was willing to trout the ntotiioi 
as tho trial of the action. 

(t) Monaon v. Tuaaauda, Lid., Moneon v. Louis Tumiud, sujmi, per I,»>rKs and 
Davby, L.JJ., they (as also did CorroN, L.J., in Lii'ermol Household Stores 
Aaaaciaiion v. Smith, aupra, at p. 181, treating the words wiiich follow “ dourest 
cases as epexegetical. Jjord HALSnuiiY, however, in Monsm v. 'rmsauds. Idd., 
Monaon v. Louis Tuaaaud, supra, at p. 690, said lhat tho decision in flmnnrd v. 
Perryman, supra, adopting the language of Isml Kshku, M.ll.,in (Joulson <(' Sous 
V. Coulsou A Co., supra, canuot do considered ns laying down uii absolute 
rule limiting tho statutory iurisdiction (so© p. 734. ante) given to the c»uirt 
to grant an interlocutory order when it shall u])pcar U) the eoiirt to Ix) jii^t or 
convenient. 

The following oases in addition to those rofeiTOil to in notes (e) -- (r), 
pp. 733, 734, ante, and notes («) and (<), supra, may Iw reforrwl to as 
showing when the court ivill or will not gninl injunctions, by way 
of final or interlocutory order, to restrain tbe publication of a Int^T- 

locutorv order: — Thoriey*a Cattle Pood Co. v. Massam (1877), 6 L*h. I). 582 
(refused); Quartz Hill VuneoHdaied Cold Minina Co. y. tleall (1882), 20 Ch. I>. 
601, C. A. (refused on the grounds (1) that tho alleged libel was not j»roved ti» 
be untrue and that as a general rule the plaintiff who applies for nn inlet locn- 
tory injunction must show the statement to lie untrue ; (2) that the injunction 
was to leetrain future publication, whereas the mischief, if miwjhief tliero was, 
had been done; (3) that the circular complained of apjioared on its fnw» to be in 
the nature of a pnvileged communication, and that even if there wer<» evidence 
of want of hma fidea a judge should hesitate before he decides a question of 
privilege on an interlocutory application, the only answer being express malice 
(fMrf., ner Jbssel, M.B , at pp. 608, 609)J ; Armstrong y. Armit (1 88<?), 2 T, L. U. 
B87 (refused on grounds that the only affidavit did not state that the whole of 
the ubels were untrue and that there was also a question of fair <y>mment) ; 


tiiie dimittUm filler niriMning tbe publication of on erasuie of plaintifl^s 
n^ma from dental i^gistor); Champim A Co. t. Birmingham Vmtgar Brewery 
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properly eo 
eaUed. 


Sect. 2 . — Actioni an ih$ Case, 

1339. An aetdon does not lie at common law for slander of title 
(oral or written) or for slander of goods (oral or written), not being 
an action of libel or slander properly so called bat an action on the 
case, unless the following conditions are fulfilled : — (1) The state- 
ment must be made and published by the defendant of and con- 
cerning the plaintiff’s title or goods; (2) in disparagement thereof; 
(8) falsely; (4) with actual malice; (5) and cause special damage to 
the plaintiff which he must allege and prove (a). 


Co. (1893), 10 T. L. E. 164 (order set aside, the occasions of the publications of 
the alleged libels being all occasions on which, unless abused, pnvilege might 
exist); Jarrahdale Timber Oo. v. Temperley db Co, (1894), 11 T. L. B. 119 
(order made restraining an advertisement that the defendants were the only 
importers of certain timber) ; Newton v. Analfamaied Muiidana' Union (1896), 
12 T. L. B. 623 (order refused, because question was one for a jury); London 
ami Northern Ihtnk v. Newntt {George), Ltd, (1899), 16 T. L. B. 76 (where the 
paragitiph staled that the plaintiffs were in liquidation and it was clear that the 
statement was unfounded and an interlocutory order was made, the case being 
80 exceptional); IJoyda Lank v. Loyal Lrilish Bank (1903), 19 T. L. B. 648, 
604, C. A. (order made by Byrkb, J. ; case settled in Court of Appeal) ; Corelli 
V. Wall (1906), 22 T. L.B. 632 (order refused, no sufficient case being made 
out on either of the grounds relied on-- that the post cards were libellous and 
that they were published without plaintiff’s authority). Final order : — TAomoa v. 
Willi(m$ (1880), 14 Ch. I). 864 (order made as to one circular). As to granting 


f/n/opj 

iicr Walton, J., at p. 89; Tforley'e Cattle Food Co,r, Maesam (1880), 14 Ch. D. 
<63, C. A. (order made: this was a case of a common law libel on a man in Uie 
way of his trade, at any rate in respect of the circular which used the word 
** foist**); Kerr v. Gandy (1886), 3T. L. B. 76 (order made: advertisement 
against goods of another) ; Hayward d: Co, v. Haj/ward ds Sons (1886), 34 Ch. D. 
198 (older made, where the circular complained of contained an untrue state- 
ment of the effect of the judgments in a former action and was a libel on the 
plaintiffs in the way of their trade) ; JVhite v. MeUin, eujtra (order refused) ; 
IHintip Vneumatic Tyre Co. v. Muieim Talbot, supra (order made). 

(a) As to conditions 1(1), (2), (3), and (6), see v. MeUin, supra, at 

p. 167. As to (4), see note (f), p. 628, ante. As to actions on the case 
generally, see note (Q, p. 628, p. 719, note (tn), p. 733, and p. 734, anie. 
As to (6), see also note (/)» p* 628, ante. As to (2) and (4), see further, 
HuNntek d- Sons v. ll"ffAtn«on, Ueywood and Clerk, [1899] 1 Q. B. 86, C. A., 
where the defendants* circular having stated that the defendants* white xino 
was equal to and. indeed, somewhat better than the plaintiffs*, it was held 
that such a statement, even if untrue, and the cause of loss to the plaintiffs 
was not a cause of action, that an allegation that the statement was made 
malicioufdy is not enough to convert a statement which is prmd facie lawful 
into one which is primd facie unlawful (see Allen v. Flood, [1898] A. C. 1), 
that it is not unlawful to say that one*s goods are better than other people’s, 
and that judgment must be entered for the defendants under B. S. G., Ora. 26, 
r. 4, ^ough if the defendants bad gone beyond stating that the plaintiff’s goods 
were inferior to, or at aU events not better than, those of the defendants, or u the 
defendants were not rivals in trade and had no lawful excuse for what they 
said, it would not have been right to strihe out the claim summarily. In Lee v. 
Oibhing% (1892), 67 L. T, 263, Kxkkwich, J., refused a motion by an author to 
restrain the publication of a book otherwise than in the fonn in which it was 
prepared by the author, the ground of the motion being that the publication in 
the fonn complained of caueed an mjury to the idaintiff*e reputation as an 
author, without expressing any^ c^ion whether what had been done was 
injoriouatothenlaintiirs reputation or not, which would be a question for a jury 
As to trade libel and aUnder of goods, see also title Trade and Trade Unions 
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1! a plaintiff in an action for slander of goods does not aver 
that he has sustained any special damage and only claims an 
injunction, he is not entitUsd to an injunction {h\ at any rate not 
unless he satisfies the court that such damage will necessarily be 
occasioned to him in the future (c) or is so highly probable that it 
may properly be described as imminent (d). 

Sect. 8. — Parliatiicniary Candidates* 

1340. Any person who makes or publishes any false statement 
of fact in relation to the personal character or conduct of a candidate 
for any parliamentary election (e) may l)e restrained by interim or 
perpetual injunction from any repetition thereof (/). 


Part VII. — Criminal Proceedings. 

Skct. 1. — Introductory (g). 

1341. The law of libel hereinhoforo set forth is, generally, 
applicable alike to civil actions and to criminal prosecutions for 
defamatory libel. 


ffr) White V. MeUiUy JlSOti] A. C. 1 Lord llKJiSCiiKLL, L.C., ut p. 103. 
(c) I hid,, jier Lord Watson, at p. 107. 

(a) Duhlup Pvrumatic Tyre Co., I.td. v, Tallfid (190.3), 20 T. L. K. H8, 

whore Walton, J., frruntod a final injuticlion ladoro tiny ar.tual daintigo liiid 
been sustuined and (ibid,, ]ip. 89, 90) 8aid that tho view which the IIuuho of 
Lords took in White v. Medin, enpra, must bo conhidonMl in coniioi^tiuti 
with the view which they took of the facU. Ah to injnnctioiiB in the cano of 
trade liUds, see further the l asoe c:it<*d in Iho earlior t4» pp. 73-1 et eeq,, 
ante, muny of which wore actiMns on the cbhh. Ah to ini unctions 
rally, see title Injunction, Vol. NVII., pp. 197<f •t-y., aud in partinihir 
pp. 200, 261 ; as to injuuctious in couno<>ti(»n with trade inarkH and putoiitH, 
see titles Patenis; Tjiauk Makes, Th.vi»k Name.s and J)k.sion8. Ah to 
S])eoehes or writings tending to defeat the ends <if juntire, wo title ('oNTKMcr 
OF Court, Attachment and Committal, Vol. VII. . pp. 2S4 et ee<j, 

(e) See title Elections, Vol, XJI.. pp. 29S, 2t»9 ; (orrupt and Illo^l 
Practices Prevention Act, 1895 (58 & 59 Viet. c. 4U), h. 1. A« to exemption 
for reasonable belief, and competence of deh^ndant and the hunband or wife of 
the defendant as witiieKses, see tbtd.. s. 2. 

(/) See title Elections, Vol. XU., p, 540; compare Municipal Kloctione 
Corrupt aud Illegal Practues Act, 1911 (1 & 2 Geo. 5, c. 7), h, 1 (3). As to a 
case where the Court of Ap]K*a] grant<^l an interim order, see liayley v. 
Edmunde, Byron and Manhull (1895), 11 T. L. K. 537, ('. A. 

(v) The object of Part VII. of thiH title is to sot forth fhe law (chiefly 
■tatutuij) which is s|>ocially applicable to criininal projwcutioiiH for defamatory 
libel without repeating at length the general provisions of the law of libel 
which have been already discusned or the practice and jirocedure in criminal 
prooeedings which have been dealt with in title Cuiminal Law and Piuk’KDlke, 
Vol. IX., pp. 225 d eeq. This part does not deal with ob-^cono, hlasphotnous or 
ee<litiou8 libels or contempts of court, or with offenw'S under the (corrupt and 
Illegal Practices Act, 1895, or, indeed, with any ofTenwis <dh«r than dofainaUiry 
liliels. See. as to obsoeiie libels, title Ckiminal Law and PjtocEDUftE, VoL 
IX., p. 538; as to the Obi-cene Publications Act, 1857 f20 9l 21 Viet. c. 83), 
a. 1, see titles Coubts, Vol. IX., p. 79; Criminal Law and PnocKDiriiB, 
Vol. IX.. pp. 259. 310 ; and as to the Indeoent Advertisements Act, 1889 (52 A 63 

2 II 
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Sect. 1. 
InirO' 
doctory. 


Orimloftl law 
defamatorj 
libol and ita 
pnniahment. 

Btatatorj 
limitation of 
pnoiabment 


The following exifitingdietinctionsbave been already indicated:— 

(1) Truth is a complete defence to an action for libel. Truth 
never was at common law, and truth alone is not now, a defence to a 
prosecution for a common law defamatory libel {h). 

(2) Publication to support an action for libel must be publication 
to a third person. Publication to the person defamed alone may 
support a criminal prosecution (t). 

(B) The maxim rc9pondmi superior applies equally at common 
law to the publication of libels, whether they are the subject of civil 
actions or criminal proceedings. But the rigour of the common 
law rule has been relaxed by statute in the case of prosecutions for 
libel (k). 

(4) It has been suggested that a married woman might sue her 
husband by action for a libel on her in her trade, as being for the 
protection and security of her separate estate. It has been decided 
that she is not entitled to institute criminal proceedings against her 
husband (Z). 

Sect. 2 . — Defamatory Libels and their Punishment, 
Suu-Sect. 1. — MUdemeanours at Common Law, 

1342 * The publication of a defamatory libel is a common law 
misdemeanour, and by the common law a person convicted thereof 
was liable to imprisonment for any period (without hard labour), and 
to a fine, or to either of those punishments (m). By a statutory 
provision, which came into force in 1843 (n) (which does not create 
a new offence or purport to give a^ definition (o) of an existing 
offence, but provides for the application to that which already was 
an offence at common law of the appropriate punishment on 


Viot 0 . IS), see titles Gouht8,Vo1. IX., p. 7S ; Crdctnal Law and Procedure, 
Vol. IX., pp. 303, 539. As to the distinction between obscene libels and other 
libels in tlhit it is by statute unnecessary to set out the obscene passages in the 
indictment, see title CuiuiNAL Law and Procedure, Vol. IX., pp. 339, 639, 
and p. 741, poef. As to blasphemy, see title Criminal Law and I^ocedure, 
Vol. IX., pp. 530 H seq. As to seditious libels, see title ibid., p. 460, and 
R. V. Attired (1909), 74 J. P. 55 ; os to libels on the Constitution, see title 
Criminal Law and Procedure, Vol. IX., p. 463; on the Succession to the 
Grown, ibid., p. 464. As to contempt of court generally and its summary 
punishment, see title Contemi^ of Court, Attachment and Committal, 
Vol. Vll., pp. 279 et seq., 307. As to the misdemeanour of contempt of court, 
see title Criminal Law and Procedure, Vol. IX., pp. 461, 601 etseq. As to 
the Oorrupt and Illegal PmcUoes Act, 1895 (58 ft 59 Yict. c. 40), as. 1, 3, sec 
title BLEonoNS, Vol. XII., pp. 298, 299, 540, and p. 737, ante. 

(h) See pp. 605 84 Mr/., 669, anftf, and p. 743, poU, But the defendant is not 
■ruilty under the Libel Act, 1843 (6 ft 7 Viet c. 96), a 4, unless he knew the 
Ebel to be false. Though he be acquitted of this, ne may be convicted of the 
oommon law offence; see p. 739, poet. 

J «‘) See p. 606, ante, and note (r), p. 656, ante, 
m) See note (o), p. 655, ante, and pp. 741 et eeq., eoff. 

^ R, V. Lemon \Lord Mayor) (1886), 16 U* B. D. 772 ; and see p. 613, onfa 
») See Bac. Abr., tit Libel (0), and the authorities there cited ; and see 
e Obuonal Law and Procedure, Vol. IX., pp. 410, 569. 

(n) libel Act, 1343 (6 ft 7 Viet a 96), a. 6. 

(o) An to the definition of libel and the reiqieotB in which an acliunublt* libel 
diffete from a criminal libel, aee pp. 606 ri mg., eals. 
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eonTiction of that offence) ( />), it is enacted that any person (q) who siwr. i 
xnaliciously (r) publishes (s) any defamatory lil)el (a), beinp; con- Defamatoiy 
victed thereof, shall be liable to a fine (/>), or imprisonment, or both, libels and 
as the court may award, such imprisonment (which is imprisonment their 
without hard labour) (c) not to exceed the term of one year. Punishment 


Strn-SKCT. 2.—Aggramited fjhel. 

1343. Any person who maliciously publishes any defamatory Afrgmrfttad 
libel, knowing the same to be false, being convicted, shall be liable 

to *1)0 imprisoned (i.#?., without hard labour) for any term not 
exceeding two years, and to pay such fine as the court may bcUaAcT.^ 
award (d). 

1344. Before 1843 the indictment for the common law offence ConTictbn at 
usually contained an averment that the defendant published the c«»«tnoti Uw 
libel knowing it to he false.** But this was not essential to the 
common law offence. Consequently the defendant could not set up tiun **know. 
that he did not know the libel to be false as an answer to the 

charge. Now it is competent to the jury on an indictment for 
publishing a defamatory libel ** knowing the same to be false ” to 
acquit the defendant of that iwrtion of the charge which is statutory 
and convict him of the residue (c). 


Cp) R, 7. Munnhw, [1S951 1 Q. B. Tr^s, C, 0. R., Russell of KrLr/)WBN‘ 

O.J., at p. 761. Thoro the indictment charji'od the dofoiidunt with “ unlawfully 
publishing a defamatory lilicb but omittod to aver that it was published 
“ maliciously.*’ It was held that at common law an avormont of malice wa< 
unnecessary, and that the indictment was good. Soo also p. 6()S, onfe. As 
to alleging in the indictment an intent to priivoko a broach of the poaco, 
see note (r), p. 656, ante. 

(g) This includes a corporation which may bo fincMl ; soo title CouroiiATiovs, 
Vof. VIII., p. 391). As to Ciirnpanioft, see title t'oMl'AMKs, Vol. V.,p. 311. A» 
to diroctora, soo R, ▼. AUison (1888), 16 Cox. C. C. 559, C. 0. K. As to capacity 
to commit crime, see title Cuininal Law am > PmK KDruE, VdI. IX., pp, 239 
st seg. As to newspapers, soo pp. 744 H wg., }x>»U 

(r) See note (p), tnpra. As to implied mnlico, see pp. 008, OS.) H anf^ 
As to express malice, see pp. 721 et ante. As to the «b*f<fnoo of abnoluto 
priTilege, see pp. 677 rf «eg., ante. As to th*' dofcnce of qualifi*Ml or conditional 
privilege, see pp. 685 et «cg., ante. As to fair and accurate reimrts, soo pp, 694 
0t seg., ante. As to the defence of fair comment, see pp. 099 et erg., ante. As 
to we defence of truth and public beiieUt, see pp. 679, 6S8 e< arg., ante, and 
p. 743, poet, 

(a) As to publication, see pp, 055 ft ante. The publication need not bo to a 
third person to support a criininul prosecutiuu ; wo p. 656, an/#*. As to the 
miti'^ation of the rule reeiKnuimt sufMTVf^ in the aifwj of a criminal proo(M*ution 
for “ n libel,” see the Libel Act, (6 & 7 Viet. c. 96), s. 7, and j., 741. jnmt; 
eee also p. 656, ante, 

(a) As to what is a defamatory lilsd, see pp. 696, 61 8 rt ante. As to a libel 
on a dead person, see note (5), p. 696, and p. 613. arAf. As to libola on a class, 
see p. 614, ante. As to trivial libels in rogwterc<l newspiifiors, see p.J45, poet. 
As to the special procedure in the case of lilwls in iiewsi)tt|jorH, see n. 744, ffod. 

(b) As to fines and as to recognisances to keep the jicace, see title (?fiiMfKAL 
Law Aim Proceduke, Vol. IX., n. 412. As to fines for trivial libels in 
newspapers, see p. 745. /wf. As tu fines on cowrations, see note (g), eupra. 

(f) See title Ckimikal Law akd Pkoceduhe, Vol. IX., pp. 410. 411, note (s). 

(</) Libel Act, 1843 (6 & 7 Viet. c. 96), •. 4 . As to t. 5, mte note («), 
p. 73S. atitf. 

(ej Boaier v. A (1838), 21 Q. B. 1>. 2H. 
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■mkumtK. 

iMiemp- 

iMraAek 


ftesoo nnb^eg (or threatens to publish) anv liM 
upra ^ oiher person (or directly or indirectly thimtenTH^^ 

V ^“®^7 or in^tly proposes to abstain from printinc 
<» puWis^, or directly or indirectly offers to prevent the SS& 
.^OTMishing of My ruatter (which does not necesaudl? S2 
““***' ^ toachmg another person) with inte/t J) to 

security for money or any valuable tWng 
from sndi or any person, or with mteht to induce any person to 
001^ or piocure for any person any appointment or office of profitfM 
or trust, he is hable to be imprisoned, with or without hard labour 
for any term not exceeding three years (i). * 


Sect. 8. — ProaecKtioru 



When infor- 
mation can 
Ise granted. 


Sitb-Sect, 1 . — By Information. 

1346. Criminal proceedings by information ex officio by the 
King’s Attorney-General are almost obsolete (k). Informations by 
the master of the Grown Office in the case of libels are rarely granted. 
They are only granted in the case of libels at the suit of persons 
who are in some public office or position and not at the suit of 
private persons (Q. 

Sub-Sect. 2.— Indictment 


a 1347. The modern practice is to prosecute in the case of defa* 
cimcnt. libels by indictment (m). 


(/) Jl. V. C(^jhUm (1865), 4 F. & F. 316, per Bbamwell, B. As to what is 
insnliicient oviticncc, b<h) li, v. Yalca (1853), 6 Cox, 0. 0. 441. 

(< 7 ) As to what is not ovidonco of intent to extort money, see It. v. Coghlarif 
$upra. Bramw'KT.t., B., withdi-ew tho count ns to extortion from the 
jury. As to the wcoml count for libel he directed tho jury as to tho Isiw, 
leaving them to apjdy it w'ith his opinion that there was no libel. The jury 
returned a verdict of not guilty. 

(/<) 8oe tho address of ricKroiiu, J., to tho jury in Jt. v. PJauted (1909), 22 
Cox, 0. 0. 5, as to the inadmissibility of evidence ns to motive, and as to tho 
question for the jury. 

(i) Libel Act, 1843 (6 & 7 Viet. c. 96), s. 3, which also provides that 
nothing therein is to alter or affect any law then in force in respect of the 
sending or delivery of threatening letters or writings. See also title Criminal 
Law anp Vrockpvrk, Vol. IX., pp. 410, 411, 569, 668. As to extortion by 
threats, see title Criminal I^aw anp Vrocedvre, Vol. IX., pp. 664 etaeq,; 
and SCO t5i(f., p. tltlS. 

{k) See title (CRIMINAL Law AND TRorEDruE, Vol. IX., p. 329, note (v); as 
to caw'S, sot> ihid. 

(/) /5if/.,p. 33(» ; and see Shortt on Informations, Mandamus and Prohibition 
there refeired to, SiiuH? U. v. l.QUmrhtrr (1884), 12 Q. B. 1). 320, which settled 
tho modern practico, Uie usual prcHHHlure has lieen by indictment. For recent 
instiiiKW of criminal inft>rmatiuii at the instam^ of justices, see R. v. Maalrra 
(1889), 6 T. U IL 44 ; /♦. v. Rumll, jxirte Murris (HM)5), 93 L. T. 407. As to 
where an infonnation will not lie, see A'x parte LiiUdon {Poatmistrm) (1888), 
52 J. P. 264. 

(w) For the general principles relating U> proceedings preliminary to indict- 
ment, see title Criminal Law and PiuiCEDriiR, Vol. lA., pp. 21K) et teq, ; ns 
to preliminary examination lH>.f«ire justices, see t'W., pp. 311 H $eq,; as to 
evidence, see ihut^ p. 318. As to the neetl of obtaining the order of a fudge at 
cbaniliert before commencing proceedinga against any proprietor, eoitor, or 
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184& Geoerally, there it no difference in substance between the 
pleading in a statement of claim and an indictment for libel (»). As 
it is necessary in actions for libel or slander to set forth the actual 
words complained of in the statement of claim with proper innu- 
endoes, BO also it is necessary to do so in an indictment where words 
are of the essence of the offence («). But it is no longer necessary 
to set out, in any indictment or other judicial proceeding, instituted 
against the publication of any obscene libel, the obscene passage, 
but it is sufficient to deposit the book, newspaper, or other docu- 
ments containing the alleged libel with the indictment or other 
judicial proceeding, togetlier with particulars showing precisely by 
reference to pages, columns and lines in what part of the book, 
newspaper, or other document the alleged libel is to be found, 
and such particulars shall be deemed to form part of the record, 
and all proceedings may bo taken thereon as though the 
passages complained of had been sot out in the indictment or 
judicial proceeding (p). 


PfOsacQttai. 

CompiriKm 
between 
pleading taA 
Indictment, 


person responsiblo for the publication of a ** newspaper ” for any libel published 
therein, see p. 746, fiMi ; and soe title Cmminal Law axd Pjiooediuib, 
Vol. IX., pp. 29*1, 402, 531, 538. As to a cxmrt of sumiriary jurisdiction dis- 
missing the case on hearing a charge against such p^Tsons for lilxds in ttows- 
papers,*’ nee p. 745, and titlo CiiiMiN.vL Law and IMiocediiiie, Vol. IX., 
pp. 318, 320, 4G2. As to such a court suiumarily convicting such persouN for 
trivial Hbols in newspapers, see p, 745, and titles (JouRTS, Vol. IX., p. «l ; 
Criminal Law and Prooedurk, Vol. IX., p. 2^)9. As to what is not a 
sufficient re,asoii for adjourning tlr^ inquiry in the case of liliol, see ihid^ 
p. 319. 

(n) As to indiotmonts, see Hid., pp. 329 cl «r/y. 

(o) Tltid,, p. 339. See al^<o pp. 613, 645 ci so/., mdc. 

(p) Law of Libel Ainraidnient Act, 1M8S (.51 A 52 Viet. c. 61), s. 7. As 

to trie nocossarv contents of indictments, defc'ctive Jivennentti, and amondrrnoit, 
BOG title Criminal Law* and PuocKnrRK. Vol. IX., pp. 334 rf sey., .343, .‘Ml. 
Ab to pleading in civil actions and criiniiml proNCcutions for lilxids, wsj note (w), 
pp. 643, 644, ante, and OWi v. Cot( 1814), 3 M. At H. 1 10.;»fr Lord Kr.i.K.VBomuTriii, 
C. J., at pp. 1 1 3, 1 14, 1 16 ; Xcirton v. Stuhhn {UKS.5), 2 Show. 4:{5 ; t nchcvertJVn ( Or.) 
Crfsc(1710), 16 State Tr. 1,466,467; Sidimm v. Lmvnun (1816), 8 Q. B. 823,8.39; 
Heymann v. R, (1873', L. R. 8 Q. B. 1(»2, ;>cr Blackhukn. J., ntp. 165 ; and the 
conclusion of Bramwei l, L.J., after reviewing thos#* aulhf^ritios in Hradlawjh v. 
R, (1878). 3 Q. B. D. 607, (\ A., to the effijct that where Wfuds constitute the 
offence, they must be stated in the indictment; and the authoritins distinctly 
show that when a dofamiitory lilfcl is coinplaiiwHl of . , . it must l»o stated in 
the indictment.’* As b» tho possiblo nee<l of greater stringency in f»*nning an 
indictment than in pleading a atatenjont of claim in lilw l, w*e the judgmenl of 
Bramwkll, Ti.J., in JtrndUti^h v. A’., ^upra, and the cases eitesi there and in 
note (n), p. 6-13, nrde. Tlie principles are the wune in either ca^. lirudlmufh v. 
/A, though no loiigfjr an aulhr>rity us to obweno liUila, is an aulluirity ufl 

to other libels. As to every lil)ol or alleged lited Is-ing an offmice w ithin the 
Vexatious Indictments Act, 1869 (22 & 23 Viet c. IT), see the Ni>wHpaj»er 
Libel and Registration Act 1881 (14 & 45 Viet c. 66), s. 6; and see title 
Criminal Law and Piwk^kdure, Vol. IX., n. ii3l. As to the Vexatious Indict- 
ments Act 1859 (22 & 23 Viet. c. 17), see title Criminal IjAW and pR<K?Ki)rkK, 
Vol. IX., pp. 318, note(^0r ^ As te trial of 

indictments, see ifcid., pp. 351 et wy. As to the general rules of evidence, seo 
title KvidE-NCE, Vol. Ain., pp. 41.5 ftmp Ah to tho NewsimjxT Lited and 
Bc^stration Act, 1881 (41 & 45 Vief . c. <i6), s. 5, see note (t), p. 745, It is 
a rule of pnidence rather than Jaw that requires mor»j stringent prfi^d in 
crimiDal than in civil cases. As to this, see title (Criminal Uw and Pho- 
uiDUEt, VoL IX., p. 377, note (/), and Uis otsss tbsrs cited. The Uw of Libs! 
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Libel and Slandbr. 


SCOT. 4. 

StAtntei 
applicable 
to Criminal 
Proceed- 
ings. 

(I.) Fox’i 
Libel Act, 
1702. 

Functfonn of 
jnd^'C and 
jury. 

General 
verdict of 
“ jfuilty;* 
or “ not 
guilty.” 


Jndgo 
itntiiig hia 
opinion. 


Bpecial 

verdict. 


Motion in 
arrCMt uf 
judgnieiit. 


Fox'h LilN'l 
Act di'cliira* 
tory of 
oommon law. 


Sect. 4. — Statutes applicable to Criminal Proeeeiingi. 

Sub-Sect. 1.— 7n Oeneral 

1349 . The Libel Act, 1792 (q\ is intituled an Act to remoTe 
doubts respecting the functions of juries in cases of libel. It recites 
that doubts had arisen whether on the trial of an indictment or infor- 
mation for the making or publishing any libel, where an issue or 
issues were joined between the King and the defendant on the plea 
of not guilty pleaded, it was competent to the jury to give their 
verdict upon the whole matter in issue, and it was therefore 
enneted that, on every such trial, the jury may give a general verdict 
of guilty or not guilty upon the whole matter put in issue upon such 
indictment or information, and shall not be required or directed by 
the court or judge before whom such indictment or information 
shall be tried to find the defendant guilty merely on the proof of 
the publication by him of the paper charged to be a libel and of 
the sense ascribed to the same in such indictment or information (r). 
This is subject to the proviso that — 

(1) On every such trial the court or judge before whom such 
indictment or information shall be tried shall, according to their 
or hia discretion, give their or his opinion and directions to the 
jury on the matter in issue in like manner as in other criminal 
cases («); 

(2) Nothing in the Act shall extend or be construed to extend 
to prevent the jury from finding a special verdict, in their dis- 
cretion, as in other criminal cases (a) ; 

(8) In case the jury shall find the defendant guilty it shall 
be lawful for him to move in arrest of judgment on such ground 
and in such manner as by law he might have done before the 
passing of the Act (b), 

1360 . The Libel Act, 1792(9), is in terms confined to criminal 
proceedings. ]5ut it is declaratory of the common law as to the 
functions of the court and jury in actions and prosecutions for libel. 
Iloth in actions and prosecutions for libel the judge may withdraw 
the case from the jury if in bis opinion the libel properly construed 
is not defamatory. The jury may always find a general verdict for 
the^efendant, oven though in the opinion of the judge the words 
are defamatory. If the defendant can get either the court or the 


Amendment Act, 18SS (31 & 52 Viet. c. 64). b. 9, bb to tho competenoe of 
hushimil or wife of a defendant to giro evidence in a prosecution for a libel, 
is of no practical importance since tho Criminal Evidence Act, 1898 (61 ft 62 
Viet. c. 66) ; see titlo Okimixai. Law axi> raocBDURE, Yol. IX., pp. 317, 
402 <1 Off/., 405. 407. Ai to appeals, ace ihitL, pp. 432 H ; as to costs, see 
p^ 445f<sfv. 

(f) 32 Ooo. 3, c. 60, known as " Fox's Libel Act” See title Criminal Law 
AND PmOCKDUHR Vol. IX., pp. 369, 463. 

(r) libel Act, 1792 (32 Qeo. 3, c. 60). s. 1. 

( 1 ) Ihid.^ 8. 2. At to judge's siimnung up, see title Criminal Law and 
PROCKDUBR, yol.IX..p.369. 

(u) libel Act, 1792 (32 Clea 3, c. 60), s. 3. As to special verdicts, see title 
CRimNAL liAW AND FkOCRDURR, Vol, IX., p. 374. 

(6) Libel Act, 1792 (32 Qeo. 3, c. 60), s. 4. As to arrest of judgment, see title 
Criminal Law and Pbocidurs, Vol IX, p. 375. 
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jury to be in his favour, he succeeds. The prosecutor cannot 
succeed unless he gets both the court and the lurv to decide for 
him (c). 

1351. The Libel Act, 1843 (d), provides that— 

(1) On the trial of any indictment or information for a defamatory 
libel, the defendant having pleaded sucli plea as is heroinafler 
mentioned, the truth of tho matters charged may bo inipiired into, 
but does not amount to a defence, unless it \vas for the public 
benefit that the matters charged should be published. 

(2) To entitle the defendant to give evidence of tlio truth of such 
matters charged^ as a defence, it is necessary for the defendant in 
pleading to the indictinont or information to allege the truth of the 
said matters charged in tlie manner at tho date of the Act(c) 
required in pleading a justilication to an action for dtdamation( / ) ; 
and further to allege that it was for the public benefil that the said 
matters charged sliould bo piihlished, and the particnlar fact or 
facts by reason whereof it was for the public beneiit that the said 
matters charged should be published. 

(3) The prosecutor is at liberty to reply generally to the jdea, 
denying the whole thereof. 

(4) If after such plea the defendant is convicted, the court may, 
in pronouncing sentence, consider whether the guilt of the defemlant 
is aggravated or mitigated by such plea and by the evidence given 
to prove or disprove it. 

(5) The truth of the matters charged in the alleged lilnd c^)m- 
plained of cannot in any case be inquired into without sucii plea 
of justification. 

(6) It is competent to the defendant in addition to such ])lea to 
plead “ not guilty.’* 

(7) Nothing in the Act(<?) takes away or prejudices any defence 
under the plea of not guilty wJiich it was at the date of tho 
Act(e) competent to the defendant to make under such plea to 
any action or indictment or information for defam itory words or 
libel 0/). 

(c) Capital and Countief Bank ▼. Iltniy (1S82}, 7 App. Cun. 741, I^rd 
Blackburn, at p. 776. As to the history, and as to uio Liln;! Act, 1762 (‘12 
Qeo. 3, c. 60], ^iog declaratory, i>eo tho judgment from which tho words iu the 
text are quoted. See aleo pp. 632, 634, anU, 

id) 6 & 7 Viet. c. 96 (known as “ Lor«l CampboU’e Act i. 6 ; and nee title 
Criminal Law and Procedure, Vol. IX., p. 318. The Libel Act. 1843 (6 & 7 
Yict. 0. 96), B8. 1,2, relate only to actiuua. A» to ibid., h. 3 (extortion), ftee title 
Criminal Law and Procedure. Vol. IX., pp. 410, note U ), oau , 668, and 

S . 740, ante. Ae to tho Libel Act, 1843 (6 & 7 Viet. c. 69;, ». 4 (aggravated 
efamatory libel), tee title Criminal Law and Procedure, Vol. IX., p. 669, 
and p. 739, a/#te). As to the Libel Act, 1843 (6 & 7 Viet c. 69J. a. 5 (defama- 
tory UM end ite puniabment], see p. 738, ante. An to tho Libel Act, 1843 
(6*7 Viet c. 69), §». 6, 7, eoe the text, ia/ra, and title Criminal Law 
AMD Procedure, Vol. IX., pp. 236, 366. The Libel Act, 1843 (6 * 7 Viet, 
c. 96}t 8. 8 (ae to costs), ie repealed; eee Costs in Criminal Gas^ Act, 1908 
(8 £dw. 7f c. 15), and title Criminal Law and Procedure, Vol. IX., pp. 446 

(s) 6 * I Viet c. 96 ; the date of tho Act u» 24th August, 1843. 

(/) Seep. 669. aiifs. 

(p) libel Act, 1843 t6 * 7 Vict. c. 96j, e. 6. 
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Sect. 4. 
Statutes 
applicable 
to Criminal 
Proceed- 
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Truth by 
itiiclf m 
ftiMwcr to 

{ >roM*t'utioii 
ur libel. 

Pro«>f of 
publiralicm 
without, 
authority. 

(iii.) Quarter 

HcHKioilH 

Act, 1842. 


(1.) New*. 
fiHpcr 

mid UeviiHira* 
ll<m Act, 
1881. 


1352. It was no answer to criminal proceedings for libel that the 
libel was true or that the defendant did not know it to be false. 
The Libel Act, 1813 (/i), enables truth and the public benefit to be 
pleaded as an answer to a criminal prosecution for libel ; but truth 
by itself is still no answer (t). 

1353. Whenever on the trial of any indictment or information for 
the puhlication of a lilicL under the plea of not guilty, evidence 
has been given which establishes a presumptive case of publication 
against the defendant by the act of any other person by his 
auDiority, it is competent to the defendant to prove that such 
publication was made without his authority, consent, or knowledge, 
and that it did not arise from want of duo care or caution on his 
part(/c). 

1354. The publication of a defamatory libel is an offence not 
triable at quarter sessions ( 1 ). 

Sub-Sect. 

1355. A court of summary jurisdiction, on the hearing o f a charge 
against a pn)priet()r(m), publisher («), or editor, or any person (o) 
responsible for the publication of a newspaper (p) for a libel 
published therein, may receive evidence as to the publication being 


Ui) 0 & 7 Viet. 0. y(i. 

(i) Alt to the rousoii of Uio difforonce between actione and proaecutions for 
in this ros|HH't, see ]tp. 605, 606. anU. As to prosecutions for the publication 
of tt dofamotory libel ** knowing the sumo to be false,’’ see Libel Act, 1843 
(6 & 7 Viet. c. 06), 8. 4, and p. 730, ante, 

{k) Libel Act, 1843 (6 & 7 Vqct. c. 96), s. 7. As to responsibility for publica- 
tion, 806 note (v), p. 655, a/tff, and title Gutmlnal La.w and Procedure. 
Vol. IX., p, 235. 

(/) Quarter Sessions Act, 1812 (5 & 6 Viet. c. 3S), s. 1. See title Criminal 
Law and Procedure, Vol. IX., p. 450, note (i). As to courts of Quarter 
Sessions, see title Magistrates. 

(m) As to the definition of a ** proprietor,” see Xewspupor Libel and Bogistra- 
tion Act, 1881 (44 & 45 Viet. c. 60), s. 1. 

(a) As to printers, see v. .4//wott (1888), 16 Cox, C. C. 059, 0. 0. II The whole 
court was there of opinion that the Newspaper Libel and Bogistratiou Act, 1881 
(44 & 45 Viet. c. 6U), s. 3, did not authorise the granting of a fiat by the public 
prtisecutor in respoot of the printer, and, that, as there was no evidence that 
the directors of tne company who printed the paper (assuming a prosecution 
oould lie against them in any case), sold and delivered anything but the bulk ol 
each issue of the paper to the proprietors, or know or saw the contents of the 
pajier which contained the libel, either before or after its publication, the con- 
viction could not be supported. 

(o) Com|>aie title CoPYuiouT and Literary Property, VoL Vm., p. 148. 
note ij), 

(p) ** Newspaper** means **any paper containing public news, intelligence, 
er occujTWoes, or any remarks or onservations therein printed for sale, and 
published in England or Ireland periodically, or in parts or numbers at intervals 
not exceeding twenty-six days between the publication of any two such papers, 
parts or numbers. Also any paper printed in order to be dispersed, ana mi^e 
public weekly or oftener, or at intervals not exceeding twenty -six dm, conti^- 
ing only or principally advertisements *' (Newspaper libel and &^tration 
Act, 1881 (44 A 45 Viot c. 60), s. 1). In the oonstruction of the Law of Libel 
Amendment Act, 1888 (51 A 52 Viet c. 64), the word ** newspaper*’ has the 
same definition as in the Newspaper libel and Begiitration Act, 1881 (44 A 45 
Viet c. 60); and see titles GorTKiom and Luirabt Pbofertt. YoL 

p. 147 ; PuBsa and Puntino. 
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for the public benefit, and as to the matters charged in the libel 
being true, and as to the report being fair and accurate, and 
published without malice, and as to any matter which under any 
Act, or otherwise, might be given in evidence by way of defence by 
the person charged on his trial on indictment, and llio court, if of 
opinion after hearing such evidence that there is a strong or 
probable presumption that the jury on the trial would acquit the 
person charged, may dismiss the charge (g). 

1356. If a court of summary jurisdiction (r), upon the hearing 
of a charge against a proprietor, publisher, or editor, or any 
person responsible for the publication of a newspaper («) for a libel 
published therein, is of opinion that, though th(i person charged is 
shown to have been guilty, the libel was of a trivial character, and 
that the offence may be adequately putiisluKl by the fine mentioned 
below, the court must cause the charge to be reduced into writing 
and read to the person charged and then address a question to him 
to the following effect : “ Do you desire to be tried by a jury or do 
you consent to the case being dealt with summarily V* and, if such 
person assents to the case being dealt with summarily, tlie court 
may summarily convict him and adjudge him to pay a fine not 
exceeding £50 (t). 

1357. A fair and accurate report in any newspaper (u) of pro- 
ceedings publicly heard before any court exercising judicial autho- 
rity, if published contemporaneously with such procecxlings, is 
privileged, provided that notliing is published of a blasphemous 
or indecent matter (r). This provision applies to actions as well 
as to prosecutions (a). 


(g) Newspaper Liliel and Kej'istraiion Act, ISSl {•14 & 45 Vir t. r. CO), s. 4 ; 
see title Criminal Law and Prcmtkdukk, Vol. LX., pp. ;ns. 402. Am ta 
the common law, see ihit/., p. 3IS, Truth is no defoiico by itself a prtwwutiori 
for a common law lib(d or a prosecution under tho Liliel Act, IH43 (6 A 7 Vict. 
c. 96), a. 5. Ab to agj^ravated liliela published with knowb'cl^e that they were 
false, see ibid., a. 4, and p. 737, ante. 

(r) As to courts of summary jurisdiction, see title MAOisTitATEs. 

(a) See note (p), p. 744, ante. 

(f) Newsimpor Libel and Ib'^istiution Act, ISHl (*14 A 45 Viet. c. f'A)), s. ft; 
see titles Courts, Vol. IX., p. SI ; Criminal Law and iMiormuruK, Vul. IX., 
p. 268, note (e). IW the Newspaper Libel and ItejriHtnition Art, issl (44 A 45 
Viet c. 60), 8. 5, the SiiTrtrnary Junsdictioii Act, IS7U (12 A 4.'l Vi< t. c. 4!*‘ 
B. 27, shall, so far as is cuiiHisteut with the tenor tbon*of. apply to ev«‘ry sin h 
proceediiijc enart<Hl by the Newspaper Lilsd and itrpHtnitifUi Act, 

1881 (44 A 4ft Vict. c\ (K)), and •xtcmk*d to Ireland, and us if tho Sninmiiry 
Jurisdiction Acts were therein referred to insteail of tho Siimiuary Jun^dirtion 
Act, 1848 (11 A 12 Vu't. c. 43). As hi prwf of entnes in or extracts fr»»in tl»o 
register of newspaper pr«juie^»rH and as to ro'pstration (^ujendl}', seo titUw 
COPYRIOIfT AND LiTKUARY pRorKRTY, VoL VllL, p. 1ft I ; Kvidkncb, 
Vol. Xlll.. p. 474 ; Press and Printing. 

(tt) As to newsjiapeTS, see note( p), p. 744. awfe. 

(v) Law of LiIrjI Amendment Act, 1888 (.>1 A *52 Vict. c. 64), s. 3j and so# 
title Criminal Law and Prdckdurr, Vol. TX., p. 538. Tho jirovisbm is 
in addition to the common law privilege. As to quabfif'd or ctmditiouul 
privilege, eee p. 677, ante. As to absidute privilege, see p. 685, antr. As to 
nporUot parlmmentary proceedings, eee p. 683, anle. 

(a) See pp. 664 ^aeg., 
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Libel and Slander. 
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1358. Fair and acenrate reports published in anv newspaper (h) 
of the proceedings of a public meeting are also privileged (c). This 
provision applies to actions as well as to prosecutions (<{). 

1359. No criminal prosecution may be commenced against any 
proprietor, publisher, editor, or any person responsible for the 
publication of a newspaper (b) for any libel published therein without 
the order of a judge at chambers. The application for such order 
must be made on notice to the person accused, who must have an 
opportunity of being heard against the application (e). No appeal 
lies from the order of the judge allowing a prosecution (/). 

S As to newspaperi, see note (p), p. 744, ante, 

T^aw of liibel Amendment Act, 1888 (61 & 52 Viet. c. 64), b.4. See p. 698, 
anfc, where the provision is also referred to ; and see title Criminal Law and 
I^OCEDURE, Voh IX., p. 538. 

(d) See p. 698, 

(«) Ijaw of Libel Amendment Act, 1888 (51 & 52 Viet. c. 64), s. 8 ; see title 
Criminal Law and Prockdlrb, Vol. IX., pp. ‘203, 463, 531, 639. In Yates v. 
7?. (1885), 14 Q. 11. D. 648, 0. A. (decided under the Xewspsper Libel and 
Ilegistration Act, 1881 (14 & 45 Viet. c. 60), s. 3, now repealed and substituted 
by the Ijaw of liibel Amendment Act, 1888 (51 & 52 Viet. c. 64], s. 8). it was 
held that the repealed provision did not apply to a criminal information for 
iil)ol fill'd by order of the court. 

(/) Kx parte Pnlbrook, [1892] 1 Q. B. 80; see the cases there cited, the 
Judicature Act, 1873 (36 Si 37 Viet. c. 66), s. 50, and 11. S. C., Ord. 6. 
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abatemeat, duty, of, iu rospoct of refreshment houses licensed to sell foreign 

wiiu'si, 9s) 

on six-duy or early closing licence, 91, 02. 
account stated, binding where part a spirit account, 172 
adjourned general annual licensing meeting, pn^:edure as to, 22 

licciLsing meeting, limit of hearing of ap|iIication to, 23 
adjournment, application fur renewal, of, powers of Ueetising justic es as to, 4ri 

transfer, of, power of justiecs us to, 38 
general annual licensing meeting, of, power of justices as to, 23 
notice of, right of licensee to, 4.) 

statutory, when notice of objection ni^cessiiry after, iCt 
administrators, continuation of sale by, on death of licensee, 49, hO 
agent, sale by, awav from licensed premises with knowieiigu of licensee, lia- 
bility, 111 

of unlicensed principal, liability, 110 
aggrieved person, who is an, 79 

aitarutiou, licensed pruiuiscs, of, appeal against order dir<icting, 78 

consent required to, 33 
effect on applieutiun for renewal, r«4 
Xiaturc of, which may ho ordered, 34 
no order on truriaifeT of licence, 31 
power of justices to oidi.T, on a|qilicaliuii 
fur renewal, 33 
qui%tiou of identity on, 32 
when justices may order, 33, 34 
ancient towns, the two, licensing authority iu, 33 

annual value, coininunicatioD of dwelling-house with shop, effect on, 38 
conditions os to, 57, 58 
exemptions os to, in ca.se of renewal, 58 
exemption of railway refreshment rooms in resjKH't of, 00 

where justices* licence attached jinoi to lOtb August, 
1872.. .00 

grant of excise wine licence as affecting, 58 

bow ascertained, 61, 62 

In lespect of bc^ or cider off-licence, 61 

off-licences not affected by, GO 

qualiOcation of premises for an on-licence, 59, 00 

what is the, 61 

where beer or cider licence applied for, 00 
appeal against, alterations, order directing, 78 

conviction, grant of temporary licence pending, 49 

under Habitual Drunkards Act, 1879, procedure^ 
167 

the licensing Act and Uefreshmeat IXousoi 
Act, 2860... 157 

amount of compensation, as to, costa, 76 
authority to sml pending, 47 

costs of, power of geoerm or quarter S4Basiooa as to, 83, 84 
decisioo of lieeosiog authorities, from, in what cases, 78 
diaqualificatiafi of justices on, 81 

dulm and powers of quarter aeodons on bearing of, 82, 88 
BIgh Court, from, when leave mast be obtoixmd, 87 

CD 



Indbx, 


XKIOXICATINO LIQUORB->eon^iniMi;. 

appeal, licensing joslicee, fiom, notice of, 79, 80 

iime xu)(i place for, 

quarter Kcssiuiis, to, pnxsciiure on, Kl, 8‘J 
appellant, duty of, to enter into recognisances on appeal, 80, 81 
liuLicc of appeal by, procedure, 79, 80 
applicant, absence of, at hcMiring, power of licensing jostices on, 12, 43 
opposition, when nut entitled to notice of, 44 
removal of justieevs* licence, for, status of, 26 
application, conrirination of licence^ for, when may be beard, 52 
excise licence, for, procedure os to, notice of, 39 
grant of justier-s* licenee, for, bearing of evidence on, 36, 37 
notice of, for justices* licence, procedure as to, 39, 40 
service of, 40, 4 I 

ordinary removal, fur, notice required on, 41 
power of juAtices to regulate time for repeated, 30 
provisional, for ordinary removal, notice required on, 42 
renewal, for, when no notice of objection necessary, 46 
or transfer, for, pnicedurc on objection to, 37 
second, for licence, practice relating to, 40 

transfer, for, when refusal no liar to subsequent applicants, 
29 

appropriation of jiayrncnt to spirit account, 171, 172 
arrest, powers under Uie Spirits Act, 18K0...115 

assign inent, n<'W tenant, to, before expiration of licence, power of justicea, 
28, 29 

auctioneers, extent of licence of, under Excise Licences Act, 1825... 21 
ball, right of licensee under occasiouai licence in respect of a. 98 
beer, aunuid value of premises where licence to sell a{>plied for. CO 
brewer of, renewal of licence of, 10 
deflnitlon of, 6 

olT-licencc, riglits of licensee under, 14 
wlieii may be taken out, 14 
on-licence, grant and eifeet of, 13 

payment for, irrecoverable when consumed on the promisee and credit 
given, 172 

recovery of price of, when for purposes of resale, 172 
Beerhouse Acts, the, provisions of, for indorsement of licence on death of 
licensee, 20 

beerhouse licence, meaidtig of, 8 

old, interruption in existence of, effect of, 66 
what is, 66 
meaning of, 8 

Betting Act, 187)3, liability of licensee under, 139 
liiaa, when justices disqualified by, 54 

bill of exchange, illegality of, when given in payment for spirits, 171 
black beer, licence not roiiuirod as to, 16 
** black list,*’ provisions relating to, 167, 308 
bond fid 0 traveller, meaning of, 94 

per-soQ who may be, 04, 95 

borough, conversion into county borough, eilcct on payment of compensation 
charge, 73 

licensing authorities in a, 84 

committee, how appointed, 35 

boundaries, licensed premises, power of justices on renewal to prescribe, 33 
brewer, bew for sale, renewal of licence of, 10 

other than for sale, renewal of licence of, 10 
when a “ brewer for sale,** 1 1 
duty of, to provide weights and scales, 144 
linbUity of, lor concealing worts, 144 

not keeping and entering up brewing book, 144 
in respect of marking vessels and rooms, 144 
offences by, brewing otherwise than for sale, 146 
browerj, power ox officers as to entry upon, 133, 134 
right of excise officer to enter upon, 145 
brewing, contravening provisions relating to operation of, penalty, 114 
withont Uoeooe, liability. 11 
Britiab epirits, definition of, 6 

winee, manufacturer's lioenoe neccesoiy in respect of, 11 
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brothel, liability of licensee for permitting premises to hvt used as, penalty* 

bub, liability of distiller os to use of, 150 

burden of proof as to customer being a bond fide trave.ller, upon whom lying* 
128 

Cambridge University, rigid, of Chancellor of, to grant licence for sale of wine, 9 
canteens, how regulated, ](M> 
casks, grogging, ofTenco of, 15C 

marking, provisinti for, 153 

provision for vattiiig, blctuiing, racking, and marking, 152 
stowage of distiller's, provision for, 152 
certificate book, provisions for ke<*piiig, 155 
certiorari, cxci.He licence, no power U> set a-iide by, 80 

when may issue in respect of jnslices’* Jiceiicc, 80 
character, refusal of licence on ground of. limit of jusLic(*,s' discretion, 01 
chemists, spirit licence not required by, 10 

chief constable, when costs of, on appeal, nut payable out of borotigh fund, 43* 
S’) 

children, allowing on lic<‘ns(*d premises, pt^nally, 123 

liability of persons sending, to liei'iised premises, 122 
sale to, in City of l^oiuJon, provisions relating to, 123 

knowledge of licensee necessary to conviction, 122 
liability of licensee in respect of, 121, 122 
Christmas Day, closing hours on, 89 

cider, annual value of premises where licence to sell applied for, 60 
definition of, 6 

off-b'ccncc, provisions relating to, 15 
on-liccuce, when may be taken out, 13 
cinque ports, licensing authorities in, 35 

City of London, allowing persons of ill repute to resort to r<*freshrneiit house In, 
penalty, 138 

as a county borough for licensing purposes, 31 
licensing district, 23 

privileges of the Company of Vintners as to sale of wines. 
9, 10 

provisions relating to rale to children in, 123 
clerk, justices’, fees payable on applications relating to justices’ licence, 38 
nature of disqualification of, 51 
of the peace, duty of, as to certificate of conviction, 55 
closing hours, being found on licensed premises during, penalty. H2. 143 
Christmas Dav and GoimI Friday, on, 89 

entertainment of friends during, right of licensee as to, 125, 120 

infringement of, by licensee, penally, 124, 12.'* 

keeping open during, what will amount to <*vidence <*f, 127 

metropolis, for retail licensed premises in. 88 

opening of licensed shiips during, what will amount to, 127 

power of licensing justices to vary, 89 

refreshment bouse, for, licensed to sell foreign wine, 93 

not licensed for sale of ioioxicating 
liquor, 92 

retail licensed premises, of, in and outside towns, 88, 89 
theatres, for sale of intoxicating liquors in, 107 
Wales, KIT sale by retail in, 90 

commissioners of excise, duty of, as to delivery of Uccncca, 17 
compensatiOD, amount of, how arrived at, 76, /6 

^ determined on disagreement, 76 

application of, 76, 77 .... 

authority, appointment of aiidltional borough juntices on, 69, 70 
borrowing powers of, 73 
delcgatioo of powers of. 69 
division of area of, into districts, 69 

counties for purpose of executing powers 
of, 69 

duty of, to make returns, 77 

evidence taken before, 70, 71 

expenses of, bow to be paid, 74 ^ ^ 

licence upon which charge cannot be imposed bjT, 73 

power of, to make rules governing iU ptooedais, 69 
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compeosation authority, powers and duties of, 68, 69 
|iiiiordiire of, 70 

provisioii for consultation with licensing justices, 70, 
71 

Kiutcmcnt in licence where application referred to^ 
37 

when justices cannot refer application for renewal 
to, 46 

may refer old on-liccncc to, 07 

charge, conversion of borough into county borough between 
iinpusition and collection of, ellect of, 73 
provision for collection of, 73 
rate of, in Tcs|>cct of hotels, 72 
charges, scale of, 71, 72 
costs of appeal as to amount of, 76 
fund, inanagemcut of, 73 

provision for formation of, 71 
refcieticu of ciuestion of, to county court, provision for, 77 
compounder, spirit, renewal of licence of, 10 

coudiliuuul grant, licence, of, extent to which licensing justices may make, 67, 
<>8 

Licence to be given up on quitting premises, effect of, 30 
eoudrmution, licence, of, notice required on application for, 41 
wiicn required, 60 

order of, not on terms of provisional grant, eifeci of, 31 
of provisional grant, when valid, SO, 31 
coniLrming authority, application to, wliuu may be heard, 62 
in boroughs, 61 
counties, 60, 61 
number to form a quorum, 61 
procedure of, 62 

variation of conditions of on-licence by, 61, 62 
oonstable, extent of right of entry of, to licensed premises, 132, 133 
olfeDces by licensee in respect of, 134, 135 
refusing admission to licensed premises, penalty, 132 
right or, to enter refreshment bouse, 133 
convicUal person, extent of disquaUheation of, 65 
oonvictiou, disqualillcation of persons to hold licence on, 64, 65 
duty of clerk of licensing justices as to, 103 
peace as to certificate of, 65 
grant of temporary licence pending appeal against, 19 
how proved, 66 
liability for sale after, 114 

notice of, provision for service on owner of licensed premises, 
108, 104 

•ccond, disqualification of premises on account of, 69 
when a disqualification, 56, 67 

under Licensing '(Consolidation) Act, 1910, time within which 
can be received in evidence, 158, 169 
**eoTked,'* meaning of, 122 

corked vessels, sale to children in, exception as to, 122 
costs allowed to justices instructing solicitor on licensing appeals, 84 
appeal, on, os to amount of compensation, 76 

lurisdiction of court of quarter sessions, 84 

licensing justices, of, provision for, 84 

power of general or quarter sessions as to, 83, 81 

S irovision for taxation of, 86 
or licence, on, justices no power as to, 38 
power of confirming authority as to, 62 

when recognisances cf appellant may be estreated for, 80, 81 
county, licensing authoritlet for a, 84 

** county,*' what is included in term, under the Licensing Consolidation Act, 
1930... 22 

county court, provision for reference of question of eompensaUon to, 77 
court of summary jurisdiction, powers of, on alteration of premises without 
consent, 88 

crime, liability of licensee under the Prevention of Crimes Act, 136, 186 
Grown, right of, to lemovc Uoensiiig proceedings by certiorari, 169 

( 4 ) 
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CQstoiii, local, closing hours not affected by, 89 
customs warehouse receipt, production of* false, penalty, 162 
dead person, grant of licence to executors iu name of, invaliditv of r*7 
dealers licence, wholesale, duration of, 20 ^ * 

what is authorised bv, 11, 12 
, ^ ^ when to be taken out, 11 

death, hatotual drunkard, of, in retreat, provision for certificate, 
166 ' 


in.% 


holder of justices* licence, of, continuation of sale on, 49, 60 
licensee without representative, of, rights of new tenant. 28 
declaration, distiller, by, as to worts, 149, 150 

at end of brewing period, li*l0 

justices, by, as to finality of order of conflrinatiori of provisional 
grant, when made, SO, 81 

deductions, rent, from, in respect of compensation charge, scale, 74 
nature and effect of, 76 

right of licence-holder to make, in respect of com- 
pensation charge, 74 

dinner, public, right of licensee under occasional licence in respect of, 98 
disorderly house, liability of licensee as to keeping, 136, 137 
disqualification, conviction of person as a, 64, 65 

extent of, of convicted person, 56 
justices, of, 63 

no objection to grant of licence, 61 
second conviction, when a, 56, 67 
premises, of, 67, 68 

provision for notice to owner, 69 
second conviction, when a, 66, 67 
shcrifT'a ofliccr, of, to hold licence, 64 
disqualified justice, liability of, to penalty, 63, 64 
persons os licence- holders, 66 

premises, invalidity of justices* liceneo granted in respect of, 69 
distillation, power of proper officer to test quantity of spirits by, 151 
distiller, commenccroent of business by, notice required on, 119 
duty of, to make return at end of distilling period, 160 
fittings of, offences relating to, 148 
grant of dealer's L'ccnce to, provision as to. 153 
hours between which must cease to manufacture, 149 
liability of, as to use of yeast or bub, 160 
material from which he may distil, 148 
notice of brewing or mashing required from, 149 
premises of, provision as to position, 147 
renewal of licence of, 10 
vessels of, notice as to alteration of, 147 
distiller's warehouse, meaning of, 162 

provision for accomniodaflrm of officer in, 161 
distillery, position of, provisions relating to, 117 
druggists, spirit liococe not required by, 16 

drunk and disorderly in public place, lialdlity of persons found, 140, 141 
refreshment bouse. In, penalty, 142 
drunkard, habitual. See habitual drunkard, 
drunken person, procuring drink for, fHmaliy, 119 
sale of pistol to, f>ctialty, 1-14 

to, Itability of liceusc^e in nspret of, 118, 119 
drunkenness, permitting, otfenee and penalty, 117, MH 

on licensed prendses, j»r<rf^eilure on rliargf*, 119 
what con^tifutes, 118 

duty, abatement of, on .,ix-ilay or early closing licence, 91, 92 

where refre>1iinent house lieensed to sell foreign winei, 

!#3 

issue of licences by eominis^ioiiers of esei-e on priyrnent of, 17 
early closing liccnr<’, right of applt'ant as to, 91 
ejeclmeiit, pow'er of been.-wM* when customer di^^rderly, 141 
election offences, provision for entry of, on register of licences, 10.'> 
election, Ulegali^ of use of licensed premises in connection with, 140 
escape, inebriate, of, 170 

evidence, application for licence, on, practice as to bearing, 36, 87 
coiifirniiug authority, b<>fore, nature of, 62 
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evidence, keeping open licensed premises during closing hours, what will 
amount to, 126, 127 

nature of, admissible before justices as to character, 64 
taken before compensation anthoriiy, 70, 71 
register of licences as, 104 
user of licensed premises as a brothel, of, 138 
excise duties, management of, 17 

licence, authorities no discretion as to issue of, 62 
by whom granted, 17 

duty of bolder of, to affix name to premises, 130 
effect when becoming Toid, 114 
extent of application of, 21 
form of, 104 

grant in respect of passenger ships, procedure, 105, 106 
railway restaurant cars, 106 
theatres, 106, 107 

indorsement of, on grant of protection order, 47 
justices* licence a condition precedent to, 116 
when not required to obtain, 12 
manufacturer's, duration of, 20 
no power to set aside by certiorari, 86 
occasional, powers to grant to innkeepers, 98 
penalty on contravening provisions of, 114, 117 
rcoinsular war privileges no exemption to, 116 
procedure as to notice of application for, 39 
production of, penalty on refusing, 129 
rights of holder of authorised canticen under, 106 
sale by retail without, penalties, 113 
when no defence to sale without justices* licence, 109 
licences, classes of, 10 

provision for keeping register of, 101, 102 
Excise Licences Act, 1826, extent of auctioneers* and maltsters* licence under, 
21 


excise offioer, assault on, penalty for, 156, 156 

duty of, to appear before justices to give evidence when required, 
112, 113 

power of entry of, on premises of brewer, 133 

spirit dealer, 134 

search of, 146 

right of entry of, to distillcT's or rectifier's premises, 148 
brewer’s premises, 146 
licensed premises, 133 
on-licence, when and by whom may be taken out, 14 
warehouse, meaning of, 162 

executors, continuatiuii of sale by, on death of licensee, 49, 60 
exemption, general order of, power of justices to withdraw or vary, 96 

when granted in respect of closing hours, 95, 96 
refreshment bousei, 
90 

order, notice of, provision for affixing on premises, 131 
special ordi*r of, power of local authority to grant, 97 
exemptions from closing hours, 91, 96 

fairs, extent of just ires' licence hold in same licensing division as, 101 
licence required by persons to sell intoxicating liquors at, 100, 101 
false name and address, penalty for giving, when found on illegally used un- 
licensed premises, 121 

f^, clerk's, on applications relating to justices* licences, 38 
payable on grant of protoction order, 48 
flinca, application of, 167 
foreign spirits, definitiim of, 7 
wine, definition of, 7 

forfeiture, liability of licence for a term to, 32 

liquor and vessels of, on conviction for sale without licence, 108 
forfeitures, disposal of, provision for. 156, 157 

forgery, when offence committed in respect of justices* licence, 129, 130 

frimdi private, of licensee, exemption as to, 143 

fully licensed premises, meaning of, 8 

gaming, liability of Uemiaed for permitting, 138, 189 
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ganging, penalty on attempt to defeat, 148 

general annual licensing mectiog, duty of justices as to date of, 21 

liability of Jicnisce where licence granted 
other than ot, 111, 112 
neglect by new tenant to apply to, effect of, 
29 

power of licensing justices to adjourn, 23 
procedure on adjournment, 23 
provision as to notice of, 23, 23 
when to be held, 21 

order of exemption, power of local authority to vary or withdraw, 96 
when granted to refreshment "house, 96 

may be granted in respect of closing hours, 
95, 06 

Good Friday, closing hours on, 39 

gravity, mixing of low wines or spirits to increase, offence of, 151 

worts, of, liability of distiller on incorrect declaration as to, 150 
grogging, spirit casks, of, offence of, 156 

habitual drunkard, absence from retreat with and without leave, provision for, 
104 


application of, for admission to a retreat, 161 
death in a retreat, provision for certificate, 165, 166 
discharge from a retreat, procedure, 101 
escape from retreat, power to apprehend, 165 
liability on not confornnng to rules of retreat, 165 
readmission into a retreat, bow obtained, 161, 162 
retreat for, grant of licence to keep, 159, 16(> 

Habitual Drunkards Act, 3879, appeal against conviction under, 166, 167 

legal proceedings under, 166, 167 
limitation of action under, 167 
offences under, 164, 165 
penalties under, 166, 167 

heirs, continuation of sale by, on death of licensee, 49, 50 
High Court, appeal from, when leave must be obtained, 87 
highway, drinking on, where liquor obtained from off-liccnscd premises, lla^ 
bility, 117 , 

hotels, rate of compensation charge in respect of, 7*/ 

when entitled to special rating in respect of compeosatiou charge, 
72 

hours, sale, of, where by retail, 87, 88 
hydrometer, Sykes, provision for use of, 151, 153 
incoming tenant, liability of, when uulieoiiHed, 111 
indictment, when not lying for lie nee offences, lo9 
indorsement, excise licence, of, on »Iea(h or removal of licensee, 19 

licence, of, on d< alh of lif-ensce under the Beerhouse Acts, 20 

inebriate, escape of,’ 165, 170 , # i«o 

reformatories, provision and regulation of. 168 — 170 
informers provision for acquittal of offenders turning, under the Spirit Act. 
1880. ..159 

reward of, provision for, 113 

innkeeper, oceasional excise lirence, wlion may be granted to, 98 
right to entertain friemN during closing hours, TJ *, 126 
internal cornmuTiication between Jieensed and unlicensed premises, rtjstrie- 
tions as to, 131, 132 
intoxicating liquor, definition of, 6 

sale cf, how goverrK-d, 8 
iustioe, disqualified, liability to pcii.dlv, 53. 51 

shareholder in IiccMi^ied railway company, a, not dMqualiMed, 53 
justices, borough, appointment of additional, iin competisafiou authority, 69, 70 
disqualification of, 53 

jurisdiction of, under the IJc«*nsing (Consolidaf ion) Act, 19 10... 157 
licensing, consent of, required to alteration of licensed premises, S3 
disqualification of, on appeal, 81 

duty of, as to date of general annual licensing meeting, 21 
liability of, to proceedings ou refusal to grant licence, 
extent of, 63 

limited discretion of, in granting renewal of off-licenoet 
63, 64 
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JusUcet, licMulag, power m to the ^renting of licencee, 16 
to grant licence for a term, 32 

refuse renewal or transfer, 64 — 66 
vary closing hours, 89 

power as to closing licensed bouses in case in riot, 93 

to mitigate penalties under the Refreshment House Act, 1860 
...168 

summon excise officers to give evidence, 112, 113 
justices' elerk, duty of, as to notice of general annual licensing meeting, 22, 23 
fees payable to, on applications relating to justices' licence, 3S 
liability of, when acting for applicant for a licence, 54 
nature of disqualification of, 64 
licence a condition precedent to excise licence, 116 

absolute discretion of justices in respect of grant of, 62, 63 
application for transfer of, procedure on, 42 
attached since lOth August, 1872, exemption as to valuation 
in respect of, 60 
confirmation of, 60 
definition of, 7 
duration of, 31 
extent of, 16 
form of, 106 

invalidity of, effect on excise licence, 116 

when held by disqualified person, 66 
where granted in respect of disqualified pre- 
miscs, 59 

name of holder of, provision for affixing on premises, 130, 131 
nature of, 16 

necessity for, to obtain spirit on-liccnce, 13 
now, meaning of, 24 
offence on sale without, 107, 108 
parties to attend application for transfer of, 37, 38 
penalty for forgery of, 129, 130 
on refnsal to produce, 129 

* procedure as t4> notice of application for, 39, 40 

removal of, when may be authorised, 26, 26 
renewal of, meaning of, 24 

sale without, not protected by possession of excise licence, 109 
to whom transfer may be granted, 27 
transfer of, meaning of, 26 
when j^anted, 21 

not required for excise spirit off-licence, 14 
wine off-licrncc, 16 
unnecessary to obtain excise licence, 12 
where cflrtiorari may issue in respect of, 86 
licences, classes of, 21 

different kinds of, 23, 24 
provision for keeping register of, 102, 103 
ofT-licenc4>, drinking at or near premises covered by, offence of, 
116, 117 

legal proceedings, how prosecuted, 156, 167 

under Habitual Drunkards Act, 1879... 166 
licence, acceptance of certified copy of, where original lost, 48 

assii;niiu‘i)t to new tenant Iwfore expiration of, power of j isticcs, 
28 

auctioneers and maltsters, of, extent of application, 21 
becoming void, effect on justices’ powei' to grant transfer, 33 
beerhouse, •meaning of, H 
brewing without, liability, II 
burden of proof as U> existeneo of, 109 

oonditiou attached to, power of licensing justices as to, 67, 68 
for giving up, on quitting premises, effect of, 30 
dealing wholesale without, 113 
definidon of, 7 

disqualification of sheriff's officer to hold, 64 
early doting, right of applicant as to, 91 
asclse, anthorkies no discretion os to issue of« 63 
by whom granted, 17 
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licence, excise, effect when becoming void, 114 
form of. 104 

grant of, in reepoct of passenger skips, 105, 106 

railway restaurant cars, 106 
indorsement of, on grant of protection order, 47 
no power to set aside by certiorari, 86 
occasional, practice on obtaining, 99 
penalty on contraroning provisions of, 114, 117 
procedure as to uolicc of application for, 39 
extent of application to premises, 21 
grant of different kinds of, 23, 24 

temporary, pending appeal against conviction, 49 
Justices*, a condition precedent to exercise licence, 116 
dcfiiiition of, 7 
duration of, 31 
extent of, 16 
form of, ion 

invalidity of, where granted In respect of dis<piaIi6od pre- 
mises, 59 
nature of, 16 

poitioR to attend application for transfer of, 37, 38 
procedure as to notice of application for, 39, 40 
removal of, when may be authorised, 25, 26 
transfer of, meaning of, 26 
when certiorari may issue in respect of, 86 
granted, 21 

requiring conffrmation, 50 

liability of maker of sweets on omitting to take out, 11 

person making any entry at office of excise without, 112, 
113 

manufacturers' excise, duration of, 20 

who may take out annually, 10 
new, provisions relating to grant of, 18 
non-production by licensee, penalty, 136 
notice for different kinds of, rights of apf>licant. 40 • 

old beerhouse, interruption in existence of, effect of, 66 
nature of, 66 

ordinary transfer of, provisions governing, 19 
penalty on conviction for sale without, 112 
persons in partnership, to, mode of grant, 20, 21 
power of metropolitan police or stj[>endiary magistrate to grant, 
85 

practice os to form of, 36 

provision against consumption of liquor not covered by, 121 

for indorsement on death of licensee under the Beerbonsf 
Acts, 20 

publican's, meaning of, 8 
register, right of inspection of, 104 
renewal of provisional grant of, rights as to, 25 
provisions relating to, 18 

refusal to new tenant at general meeting, effect of, 29 
what is, 25 

retail, where no longctr granted, 12 

wine, provisions applicable to, 18 
retailer's, sales authorise by, 13 
sale at restaurant without, what may be, 113 
six-dav, condition to be inserted on grant of, 90 
apecial transfer of, provision for indorsement, 18, 19 
statement in, where application referred to eompensatioo antborily, 
87 

taking orders without, offence, 115 
term, for a, liability to forfeiture, 82 

power of licensing justices to grant, 82 
transfer of, Aect of, 24, 25 

not authorising the sale of excisable liquor, 22 
to new tenant where previous tenant fails to apply at gonoral 
meeting, 29 

when eompensatioo charge cannot be tmp o ee d on, 72 
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licence, wholesale dealer's, duraliou of, 20 

what is atillioriscd by, 11, 12 
when may be taken out, 11 
licences, excise, classes of, 10 

provision for keeping register of, 101, 102 ‘ 

justices', classes of, 21 

provision for keeping register of, 102, 103 
refreshment house, provision for keeping register of, 102 
Itef rcsiunent House's Act, 18GD, under the, provision for granting, 19, 
20 

register of, duty of justiecs as to entries in, 30 
licensed premises, allowing child to be on, penalty, 123 

alteration and addition to, identity of, 32 

of, power of justices to order, on application 
for renewal, 33 

annual value of, liow alicctod by communication of dwell- 
ing-house with shop, 5B 

being found on, during closing hours, penalty, 112, 143 
conditions as to aiinunl value of, r>7, 58 
consent recpiired to alteration of, 33 
disqualification of justice when owner of, 53 
fun3', meaning of, 8 

illegality of use of, for election purposes, 140 
keeping open, during closing hours, what will amount tOb 
125 

unlawful liquor upon, penalty, 119, 120 
liability of unlicensed person selling on, 108 
meaning of, 8 

metropolis, in, closing hours for retail, 88 
notice of conviction to owner, provision for giving, 103, 
104 

penalty for permitting drunkenness on, 117, 118 
power of justices to prescribe boundaries of, 83 
procedure on charge of pertnitLing drunkenness on, 119 
• proliibition of seditious meetings on, 134 

refusing admission of constable to, penalty, 183 
retail, closing hours of, in and outside towns, 88, 89 
sending child to, liability of person for, 122 
** licensed premises," meaning of, when person found drunk on, 140, 141 
licensee, belief of, as to customer being a bond fide traveller, effect of, 127, 
128 

convicted, when transfer may be granted to new tenant, 28 
deatn of. without a representative, rights of new tenant, 28 
exemption os to private friends of, 143 

knowledge of servant as to gaming on premises, when sufficient to 
convict, 139 

liability of, as to keeping a disorderly house, 130, 137 

for non-compliance with justices* order to alter pre- 
mises, 83, 34 

permitting premises to be used as a broUicl, 138 
on drawing out of sight of customer, 124 

•applying liquor to person on the *' black list," 167, 

Wider Betting Act, 1853. ..139 

licence granted other tlinn at general aunual 
licensing meeting, 111, 112 
the Prevention of Crimes Act, 135, 136 
when found in possession of sugar, 140 
nesaenger of, rights at to employment of, 122 
non-liability of, where licence good on its face, 111, IIS 
power of. as CO ejectment oC customer, 141 
provision where several shops kept by, 116 

tetreat for babitoal djrnnkai4», o^ duty as to notice of roedpt of 

applicant, 162 
where premiaet declared un- 
fit to habitation, 160 
effect of death of, 160 

9%fat of, at to entertainment of friends daring doting heart, 126, 126 
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liceufiee, xight of, to close licensed premises, 98 
notice of adjouriiniont, 45 
require person to leave licensed premises, 149 
when liable in respect of sale by servant, 110 
licensing autiiority, appeal from decision of, rights as to, 78 
in the cinque ports, 35 

two ancient towns, 35 
committee, borough, how appointed, 35 
di.'itrict, clc'iiniLioii of, 21, 22 
justices, costs of, on appeal, provision for, 84 
disqualification of, on appeal, Kl 

duty of, as to dale of general annual licensing meeting, 21 
cxpcnseii of, where application referred to couipeusution 
authority, how paid, 74 
power of, as to granting licences, 10 

in absence of applicant, 42, 43 
to rcgulalc time for repeated application, 80 
vary closing hours, 8S) 
procedure of, 35, 36 

provision for consultation with compensation authority, 70 
right of, to raise objections, 45 

when application for renewal nut referable by, to compensa- 
tion autiiority, 40 
mandamus may issue to, 86 
no i»owcr in, to state. spix;ia! case, 87 
limitation of action, supplying spirit on credit, on, 170, 171 

under Habitual Drunkards Act, 187U...1C7 
local authority, wbat is the, 95, 100 

custom, closing hours not affected by, 89 
lodgers, exemptions as to closing hours in respect of, 94 
low wines, meaning of, 18 

maltsters, extent of licence of, under Excise Licences Act, 1825... 21 
mandamus, issue of, to quarter sessions, 86 

when may be Issued to licensin'^ justices, 86 
manufacturers* excise licence, duration of, 20 • 

licence, when required, 10, 11 

wholesale dealer*s unnecessary to holder of, 12 
dealing, when autborisc>d by, 11 

manufacturinsT without licence, peinalty, 113 m nr 

market, public, provision for general order of exemption on account of, 95, 
96 

marking, casks, of, provision for, 153 . « loa 

master and servant, conviction of, in respect of 1 icons ng oITcncc, 138 
mead, retailer of, licence required by, 14 ^ i i t 

medical practitioner, provision for employment of, in retreat for habitual 
drunkards, 160 

spirit licence not required by, 10 
medicine, spirit used in, no justices’ licence requinMl as to, 16 
meetings, seditious, provision for prohibition of, on licensed prtmii.scs, 134 
messenger, rights of licensee as to employment of, 122 
metbcglin, retailer of, licence required by, 14 
metropolis, closing hours for retail licensed premises in, 88 
“metropolis,** meaning of, 88 « i.ui 

motropolitan district, procedure where application for protection order witbin, 
^ 48 

police magistrate, power of, to grant or confirm 
monopoly value, power of justices to attach condition to licence as to, 67, 68 
name of holder of excise or justices’ licence, duty to affix to premises, 130, 131 
new justices* licence, meaning of, 24 

licence, provisions as to grant of, no nn 

fnnnn t assignment to, before expiration of licence, power of justice^ 28, ^9 
neglect by, to apply to general annual licensing meeting, effect of, 
29 

w-f iisal of renewal of licence to, at general meeting, effect of 29 
fights of, on death of licensee without representative, 28 
traxisfer to, where iicensoe convicted, 28 

previous tenant fails to apply to general moot- 
ing. 99 
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notioe^ adjouxniHi general annual licensiDg meeting, of, procedure* 
adjournment, of, right of licensee to, i5, 46 
appeal, of, from licensing justices, 79, 80 
applicant for protection order, by, 48 
application, or, affixing to premises, when sufficient* 41 

for ordinary removal or confirmation, procedure* 41 
provisional grant, nature of, 41 

or confirmation of licence, 41 
spec till removal, procedure, 42 
lransf<T of justices* licence, procedure, 42 
service of, 40, 41 
sufficiency of contents of, 41 
commencement of business by distiller, of, 149 

conviction, of, provision for service on owner of licensed premises^ 
103, 104 

different kinds of licences, for, rights of applicant, 40 
form of, under Spirits Act, 1880. ..159 

general annual licensing meeting, of, provisions relating to, 22, 23 
none required on application for renewal of justices’ lice',oe, 42 
opposition, of, failure of objector to give, effect of, 82 
necessity for proof of, 44 

where rehearing ordered, 43, 44 
none required when application at special sessions, 47 
service of, 44 

when applicant not entitled to, 44 
required, 43, 44 

owner, to, on disqualification of premises, 59 

procedure as to, on application for excise licence, 39 

receipt of person into retreat for habitual drunkards, of, how given, 1C2 

required on application for provisional ordinary removal, 42 

service on superintendent of police, place of, 41 

transfer sessions, of, provision for, 23 

objection, application, to, for renewal or transfer of licence, procedure on, 37 
grant of licence* to, disqualification of justices no ground for* 51 
now taken, 45 
nature of, 45 

removal of justices* licence, to, effect on power of justices, 26 
right of licensing justice to raise, 46 
occasional excise licence, effect of, 99, 100 

grant to refreshment house keeper, 99 
power to grant to innkeeper, 98 
practice on obtaining, 99 

occupier, liability of, when privy to sale of liquor without licence, 108 
offence, sale without justices' licence, 107, 108 
second, meaning of, 108 

officer of excise, entry of, without licence, liability, 112, 113 

the peace, liability of, on refusing aid in execution of Spirit Act, 
1880.. .166 

off-licence, beer, rights of licensee under, 14 
when may be taken out, 14 

earrying liquor to unlicensed place contrary to provisions of, 
penalty, 117 

cider, provisions relating to, 15 

excise, when justices* licence not required for, 14 

limited discretion of justices in granting renewal of, 63. 64 

meaning of, 7 

penalty on offences against provisions of, 116, 117 
spirit, rights of bolder of, 14 

when may be taken out, 14 
sweets, rights of holder of, 

when may be taken out, 15 

valuation qualifi^Uon of premises in respect of beer or cider, 
61 

when not granted to holder of on>lioeiioe, 15 

pfremises not aubject to valuation qualificatioa in reject 
of, 60 

wine, rights of hold« of, 15 

when justices* lioem not required te* 15 
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old beerhouse licence, interruption in eziitrace of, effect of, 66 
nature of, 66 

on-licence, annual value of premises qualiffed for, 69, 60 
beer, grant and effect of, 13 
cider, when may be taken out, 13 
excise, when and by whom may be taken out, 14 
meaning of, 7 

old, refusal of renewal, specification of grounds for. CO, *5? 
retailer's, extent of authority granted by, 14 
spirit, liquors which may be sold under, 13 
when may be taken out, 13 
variation of conditions by confirming authority, 61, 62 
on wine licence, annual value of refreshment house premises, where attachotb 
60 

opposition, application, to, who may oppose, 43 

notice of, failure of objector to give, effect of, 82 
proof of, 44 
service of, 44 

when applicant not entitled to, 44 
required, 43, 44 

quarter sessions, at, provision as to notice, 83 
when licensing justices no power to consider, 44 
order of confirmation, provisional grant of, when valid, 30, 31 
orders, taking without licence, offence of, 115 
owner, grant of protection order to, when licensee convicted, 49 
licensed premises, of, disqualification of justice as, 63 
Oxford Corporation, right to grant wine licences now vested in, 9 
University, former right of Chancellor of, to grant licences, 9 
partnership, grant of licence to persons in, mode of, 20, 21 
passenger ships, grant of licence to, proccidurc, 105, 106 
"patient," meaning of, in the Inebriates Act, 1898. ..163 
pawn, taking, as security for supply of spirit, penalty, 370, 171 
penalties, recovery of, under the Spirit Act of 1880... 168 
penalty, adding substance to increase gravity, on, 151 

allowing child on licensed premises, for, 123 * 

consumption of intoxicating liiiuor on licensed premises dur- 
ing prohibited hours, 
128 

refreshment house pre- 
mises during pro- 
hibited hours, 129 

internal communication with licensed premises, 131, 132 
refreshment bouse to be the resort of persons of ill-rcfiute, 
137 

alteration of vessels by distiller or rectifier without notice, on, 147 
attempt to defeat gauging, on, 148 

being disorderly and refusing to leave refreshment house, on, 143 
breach of provisions, on, relating to refreshment house, 92 

regulation os to the use of sugar by brewer, on. 145 
British wines, on contravention of regulations as to manufacture of, 
11 

carrying liquor from off-liccosod premises to unlicensed place, on, 
117 

concealment of worts, on, by brewer, 144 
contravening provisions of excise licence, on, 117 
contraventioD by brewer of provisions relating to brewing, 144 

distiller of provisions relating to sugar, on, IfM, 
149 

rectifier of provision as to conduct of business. I.*.3 
of provi-sions as to capacity of f-till, 146, 147 
communications with 
jireniises, on, 147 
hfturs of distilling, on, 149 
TBcliing spirits, 162 
testing, on, 161 
terms of excise licence, on, 114 
aoDvictioii far being drunk in public place, 14t>, 141 
•ale without licence, 1 12 
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penalty, dealer or retailer cootravening provision as to connection with ractt* 
hers, 164 

dealing wholesale without licence, 113 

failure by distiller, on, to give notice of brewing or mashing, 149 

commencement oz business, 
149 

make declaration as to worts, 149, 160 

at end of brewing period, 
160 

return, 150 

provide accommodation In warehouse, 
161 

of dealer or retailer of spirits to mark casks, 163 
distiller to mark casks, on, 152 

properly stow casks, 152 

false name and address, for giving, when found on illegally used un- 
licensed premises, 120, 121 

falsely representing to be a bond fids traveller, 143 

forcibly opposing execution of Spirits Act, 1880, on, 155, 160 

forgery of justices* licence, for, 129, 130 

found on licensed premises during closing hours, 142, 143 

grogging spirit casks, for, 150 

Habitual Drunkards Act, 1879, under, 166 

incorrect declaration by distiller as to gravity or quantity of worts, 
150 

infringement of closing boors, on, 124, 125 
rules by rectifier, on, 153 

I ustices* clerk taking excessive fees, 38 
[eeping a disorderly house, in respect of, 130, 137 

unauthorised liquor on licensed promises, 119, 120 
liability of brewer to, when brewing otherwise than for sale, 146* 
disqualified justice to, 53, 64 

I ustices* clerk to, 53, 54 
icensee for permitting gaming, 138, 189 
• in respect of sale to children, 121, 122 

persons found on premises used for unlawful dealing, 120 
licensee, on, for possessing sugar, 140 
manufacturing without licence, for, 113 

minimum limit of, where bolder of justices* licence convicted, 157 
mixing wine or wash with spirits, 153 
mitigation of, under the Refreshment Ilonses Act, 1800... 158 
noii-oompUance with order to alter licensed premises, 33, 84 

provision for affixing notice of exemption order, 
1 3 1 

placing name on licensed pre- 
mises, 131' 

non-production of licence, on, 136 

obstructing entry of excise officer on di8tillnr*s or rectifier’s premises, 
on, 148 

offiocr in searching brewery premises, on, 146 
offence against provisions relating to justices* olT-licence, 116, 117 
by licensee under the Prevention of Crimes Act, 135, 136 
in relation to constable, for, 134, 135 

relating to constable under Towms Police Clauses Act, 135 
distillrr*s or ref:tificr*8 fittings, fbr, 148 
under Sale of Peer Act, 1795... 158 
offences by person placed on ** black list,** 167, 168 ; 

under Spirits Act, 1880... 115, 116 
officer of the peace neglecting to aid in execution of the Spirit Act, 
1880... 156 

omission by brewer, on, to keep and enter up brewer's book, 144 
mark vessels and rooms, 144 
permitting drunkenness on licensed premises, 117, 118 
persons found drunk and disorderly in public place, 141 
possc'ssion of still without licence, 146 
procuring drink for drunken person, 119 
production of falae warehouse receipt, 163 
refusal by brewer to essiet ezelea officer, 145 
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penalty, refusing to admit constable to licensed premises, 132 
excise officer to brewery, HO 
leave licensed premises, for, *H3 
produce excise liccjice, 129 
justices* licence, 129 

removal of spirit without pennit, 101, 100 
sale by licensee to child, 122 

retail without licence, 113 
of pistol to drunk perstui, 144 
Ollier wise than by standard measure, 124 
to child in the City of Itondnn, 123 
without justices’ licence, lt>7, 108 
sending out less quantity of sjdrits than allowed, 153 
BufTenng the consumption of liquor not covered by liconco, 121 
supplying spirit on security of pawn or pledge, 170, 171 
taking orders without a licence, 115 

Peninsular war, privileges enjoyed by relatives of persons engaged in the, 

no 

*' personal,*' meaning of, when having reference to the applicant, 45 
pistol, sale of, to drunk person, penalty, 144 
^ place of public Tesort,**' meaning of, 131 

place of sale, effect of, on offence of selling at place without a licence, IIS 
when on or not on licensed premises, 109, 110 
plans, when applicant for licence must deposit, 40 

poor law residence, exclusion of time of residence in retreat for habitnal 
drunkards in computation of time for, 1G3, 109 
population, areas to be considered in estimating the, 58 
how ascertained, 01, 89 

requisite, before on-licence granted, 59, 00 

where beer or cider licence apfdu'd for, 60 
excise wme licence applied fur, 68 
** populous place,” meaning of, 88 

premises, alteration and addition to licensed, identity of, 32 

annual value of, where beer or cider licence applied for, 60 
consumption of beer on, payment irrecoverable if credij given, 172 
dLsipialified, invalidity of justices* licence granted in respect pf, 59 
disqualification of, on second conviction, 59 

provision for notice to owner, 69 
extent of application of licence to, 21 

fully licensed, meaning of, 8 n 

liability of persons found on, when used for illegal dealing in liquor, 
120 


licensed, meaning of, 8 

right of licensee U) close, 98 
meaning of, 8 

qualification of, 67, 58 . , « « 

unlawful, power of constable to take name and address of persoi«i 
found on, 120 

unlicensed, penalty for keeping spirits on, 121 
unused, effect on power of justices, 28 
** premises," meaning of, in relation to annual value, 61 
private friend, licensee, of, exemption as to, 143 
who may be, H3 

proceedings, legal, how prosecuted, 156, 167 

under Habitual Drunkards Act, 1879... 1GC 
*• proper officer,** meaning of, when used in matters of excise, H7 
prostitutes, allowing to remain on licensed premises, offence, 135 
protection order, duratioD of, 48 

fees pliable on grant of, 48 

form of, 48 . 

grant to owner where licensee convicted, 48, 49 

indorsement of excise licence on grant of, 47 , 

position of holder of, 48 ' 

power of justices as to evidence on application for, M 

^ to grant, 47, 48 

procedure where applicatioo wiOiln metrqpoliUa dlatrle^ 
^ 48 

prvfUoBMl grant, extent of power of jnatioee to grent, SI 

( 16 ) 



iKoax. 


INTOXICATIKO LIQUORS— 

proviBlouai graat, notice of application for, nature of, 41 
persons who may apply for, 30 
power of licensing justices to grant for a term, 8i 
procedure on appHcation for, Ik) 
renewal of, 31 
right of renewal of, 26 
when effectual, 30, 31 

order for removal of licence, when granted, 81 
public uinner, right of licensee under occasional licence for purpose of, 98 

market, when general order of exemption granted in respect of, 96, 97 

to refreshment bouse 
on account of, 96 

publican’s licence, meaning of, 8 

quarter seesions, duties and powers of, on hearing of appeal, 83, 83 

right of appeal to, from decision of licensing justices, 73 
when mandamus will issue to, 86 

special case may be stated by, 87 
quorum, number of members of licensing authority to form a, 61 
races, extent of justices* licence held in same licensing division as, 101 
licence required by person selling intoxicating liquor at, 100, 10 i 
racking spirits, provisions relating to, 162 

railway refreshment rooms, exemption of, in respect of annual value, 60 
restaurant cars, ^ant of excise licence in respect of, 106 
station, extent of right of traveller to refreshment at, 95 
traveller departing from, meaning of, 96 
receipt, production of false customs warehouse, pexxalty, 152 
reoogniiMiices, duty of appellant to enter into, on appealing, 80, 81 
entering Into too late, effect of, 80 
rectifier, duty of, on receipt of spirits, 162 

provision for notice on alteration of vessels of, 147 
renewal of licence of, 10 
restrictions on business of, 162 
rectifier's fittings, offences relating to, 148 

premises, position of, provisions relating to, 147 
provision of rules reraiaUng business of, 153 
reformatories, inebriate, provision and regulation of, 168 — 170 
refreshment house, allowing to be the resort of persona of ill-repute, penalty. 


annual value of, for purpose of on wine licence, 60 
being disorderly and rezusing to leave, penalty, 143 
City of London, allowing persons of ill repute to resort to, 
penalty, 137, 188 
closing hours for, 93 

where licensed for sale of foreign 
wine, 93 

definition of, 92 

keeper, grant of occasional licence to, 99 
excise licence to, 99 

licences, provision for keeping register of, 102 
licensed, allowing consumption of liquor in, when an offence, 
128 

for sale of wine, allowing consumption of liquor 
after closing hours, offence, 129 
lodgers at, right of sale to, after closing hours, 92 
penalty on breach of provisions relating to, 95 
right constable to enter, 138 

special exemption to, when local authority may grant, 97 
Wales, in, application of Sunday doaing to, 92 
when general order of exemption granted to, 96 
Refreahment Housea Act, 1860, provisions aa to granting Uceooes under, 19, 20 
register, duty of clerk to licensing justices to enter ooovictiona in, 103 
exeiae liccncea, of, providon for keeping, 101, 102 
jttstiocs* Ucenoes, of, correction of, 103 

provision for keeping, 102, 103 

Uoenoea, of, division of, into parts, power of justicee ee to^ 104 
dutiee of Justicea aa to entries in, 86 
right of iupeetion of, 104 
irLan receivable in evldenoo, 104 
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^irter, house Ucences, of, prorisioDs for keenlnff 

remoTal, justices licence, of, status of applicant, 20 

^ authorised, 25, 20 

licence, of, provisional order for, when granted. 31 
special, procedure as to notice, 42 
ordinary, noUce required on applicaUon for, 41 
renewal, application for, power of licensing justices to adjourn, 45 

notice necessary to objection, 46 
exemption with regard to annual value in cases of 58 
licence, of, provisions relating to, 18 ' 

what*ig^26^^ tenant at general meeting, cITcct of, 29 

premises on application for, power of Justices 

provisional grant, of, 31 

rights as to, 25 

refusal of, authority in whom power vested, 08 

licence, specification of grounds for. 

60, 67 

where absolute discretion as to, in justices, 01-00 
rent, deductions from, nature and effect of, 76 

scale of allowances to licencc-holdf'r, 74 
right of liccncc>holder to deduct compensation chariro from, 74 75 
restaurant, sale to customer at, without licence, what may be, 113 
retail licences, additional, where no longer granted, l2 
sale by, without licence, penalty, 113 
wine licences, provisions applicable to, 18 
retailer, limit of interest of, in rectifier s busines*?, 154 
retailer's licence, duration of, 20 

sales authorised by, 13 

retreat, habitual drunkard's, application for admission to, 101 

death of licensee of, clTcct of, ICO 

grant of licence to keep, 153, 100 

power of local authority to contribute to, 102 


when unfit for babiU- 
lion, 1()0 

Secretary of State to make regulafinnji 
os to, 102 

provision for absence from, with and withtiut 
leave, 1C4 

inspection of, 10.3, 1C4 

••retreat,’' meaning of, ICO 

returns, distillers, by, duty as to making, 150 

duty of compensation authority to make, 77 
riot, liability of licensee for opening after closing order in ease of, 129 
power of justices to close licensed premises in case of, 93 
St. Aibans, privileges of borough of, as to grant of wine licences, 9 
•ale, agent, bv, away from licensed premises, liability, 111 
by retail, meaning of, 7 

children, to, liability of licencc-boldcr to penalty for, 121, 122 
conviction, after, liability, 114 
hoors of, where by retail, 87, 88 
intoxicating liquor, of, how governed, 8 

keeping open licensed prcintses for, during closing hours, what wUJ 
amount to, 126 

not by standard measure, liability of licensee as U>, 123, 124 
place of, when on or not on licensefl premises, lu9, 110 
proof of, provisions os to, ]o8 
retail, by, without licence, penalty, 113 
servant wiUiout licence, by, when master not liable for, 110 
wholesale, by, when delivery by retail not afTecting, 110 
wine, of, persons privileged in respect of, 8 
Sale of Beer Act, 1795, penalty for offence under, 158 
scales and weights, duty of brewer to provide, 1 1 1 
Scotland, sale of m/aa in, nature of iieence necessary, 13 
seal, justices* licence, on, penalty for f^^rgerv of, 130 
"sealed," meaning of, 122 

sealed vessels, sale to child in, exception as to, 122 
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search, brewery and adjoining premises, of, powers of excise o/Qccr, 145 
powers of justices to grant warrant for purpose of, 120 
Secretary of State, duty of compensation authority to make returns to, 77 
confirming authority to make return to, 62 
power of, to make rules for purpose of the Act of 1910.. 
seditions meetings, provision for prohibition of, at licensed premises, 134 
servant, knowledge of, as to gaming on premises, when suffleient to con 
licensee, 139 

sale by, without licence, when master not liable for, 110 
unlicensed principal, of, when not liable on a sale, 110 
when master may be convicted with, for licensing offence, 138 
sheriff's officer, disqualification of, to bold a licence, 54 
ships* passenger, grant of licence to, procedure, 105, 106 

stores, mcrcliant, when requiring excise licence for sale of foreign 
goods, 12 

shops, licensed, what may be evidence of being open for sale of liquor during 
closing hours, 127 

provision where licensee keeps several, 115 
six-oay condition, application for licence without, effect of, 24 
licence, closing hoars applicable to, 91 

condition to be inserted on grant of, 90 
sale <m Sunday, liability. 111 

solicitor, right of justices to retain any, on licensing appeals, 84 
special case, power of quarter sessions to state, 87 

wlicn no {rawer in licensing justices to state, 87 
sessions, notice of opposition not required to apxiiication at, 47 
transfer of licence, provisions for indorsing, 18, 19 
spirit account, appropriation of payment to, 171 

stated account between parties binding wlien including a, 173 
Spirit Act, 1880, forfeiture under, provisions relating to, 158, 159 

form of notices, declarations, books, accounts, and returns 
under, 159 

penalty for forcibly opposing execution of, 156, 156 
recovery of penalties under, 158, 159 
spirit pasks, offence of grogging, 156 

dealer, power of entry of excise officer on premises of, 134 
distiller, annual renewal of licence of, 10 
licence, exemption of chemists and druggists as to, 16 
medical practitioners as to, 1G 
off-licence, rights of holder of, 14 
on-liccncc, justices’ licence necessary to obtain, 13 
wliat may 1)C sold under, 13 
when may be taken out, 13 
permit required for removal of, 154 

siHiplying on security of pawn or pledge, penalty, 170, 171 
spirits, British, definition of, 6 
definition of, <6 

duty of rectifier on receipt of. 152 
foreign, definition of, 7 

keeping on unlicensed premises, penalty, 121 
limitation of action for, supplied on credit, 170, 171 
mixing wine or wash with, penalty, 153 
offences of hawking or exposing for sale, penalty, 115, 116 
possession of, upon which no duty has been paiil, offence, 155 
quantity authorised to be sold by retailer’s licence, 13 
removal of, without permit, j>enaUy on, 15-i, 155 
sending out less quantity than allowed, penalty, 163 
testing by distillation for quantity, power of proper officer as to, 151 
spruce beer, licence not required as to, 16 

stamp on licence to keep retresat for habitual drunkards, 163, 163 
standard measure, sale not by, liability of licensee, 123, 124 
steamboat, provision relating to sale on, moored or an^ored, 99 
atill, {Msesession of, without Ueence, {lenoity, 146 
provisions as to capacity of, 146 

stipendiary magistrate, power of, to grant or confirm licences, 35 
•took book, provisions for keeping, 156 

spirits, of. liability of rectifier, dealer, or retailer for excess or deft* 
•ieney, 153 
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sugar, breach of regulations as to use by brewer, penalty, 145 
possession of, when licensee liable for, 140 
use of, by distiller, provisions relating to, 148, 149 
Sunday closing, Wales, in, application to refreshment houses, 93 
sale on, by holder of six-day licence, liability. 111 
saperin tendon t of police, place for service of notice on, 41 
sweets, definition of, 7 

maker of, liability on omission to take out licence, 11 
off-licence, rights of holder of, 15 

when may be taken out, 15 

quantity authorised to be sold under retailer's licence, 13 
retailer of, licence required by, 14 
Sykes hydrometer, provision for use of, 151, 163 
taxation of costs, on appeal, provision for, 85 
time for, 85 

tenant, new, application for licence by, rights on, 25 
theatres, closing hours for sale of Intoxicating liquors in, 107 
grant of exaise licence to, 100, 107 
thieves, harbouring, liability of innkeeper as to, 135 
time, how regulated, 89 

notice of application, for, relating to licences, 39, 4( 
opposition, for, how calculated, 44, 45 
•* town,” meaning of, 88 
transfer, licence, of, effect of, 24, 25 
meaning of, 26 

not authorising sale of excisable liquor, 28 
ordinary, provision for, 19 
parties to attend application for, 37. 88 
procedure on application for, 42 

objection to application for, 37 
special, provisions for indorsing, 18, 19 
to whom may be granted, 27 
new tenant, to, when licensee convicted, 28 

where previous tenant neglects to apply to general 
meeting, 29 

old on-licence, of, specification of grounds for refusal of, CO, 67 
previous licence expired, after, power of justices, 27, 28 
where absolute discretion in justices, 64 — 06 
sessions, duty of licensing justices as to appointment of, 23 
provision for notice of, 23 

transferee, necessary status of, to be holder of justices’ licence, ,,7 
traveller, bond fide, belief of licensee as to customer being, effect of. U7. 1 .8 
burden of proof os to customer being, upon whom lying, 
128 

falsely representing to be, penalty, 143 
who may be, 94, 96 

definition of, 94, 96 _ ^ nr 

orders taken by, when covered by principal s licence, ll*> 
tniTellers, exception as to closing hours in respect of, 94 
in respect of sale to, 90 

nnderUking, duty of justices when asking applicant for, 68 

noexpired term, how reckoned for purpose of compcnsatiOT dwluclio^ 7B 

Univenity, Csinbrid|e, right of Chancellor of, to grant licence tor sale ol 

Oxford, former right of Chancellor of, to grant licences, • 
person, liability of, for sale on linensed prcmiacs, 10» 
premises, penalty for keeping spirila on, 121 

vintner, definition of, 9 . . o in 

Vintners’ Company, rights of freemen of, as to sale of wncs, 9, 10 
void licence, fiabiUty of innocent applicant under. 111 
Wales, closing hours for sale by retail In, 90 M 93 

refrewment bouse in, application of Sunday closing to, 92, 9» 
warranti^aeaieh, power of jnsticca to iasne, where unlawfuJ liquor auapfctcJ, 
120 

weights and scales, duty of brewer to prOTidc, H4 
wholesale dealer's Uccnoc, duration 

what is authorised by, 11, ** 
when may be taken out, li 

( 19 ) 



iKon, 


INTOXiaATIKO LIQUORS— 

wholesale deallxig, when manufacturer’s licence authorises, 11, 12 
without licence, penalty, 113 
sale by, deliveiy in retail quantities not affecting, 110 
wife, sale by, where neither husband nor wife are licensed, liability, 110, 111 
wine, definition of, 7 

foreign, definition of, 7 

licence, borough of St. Albans, privileges as to grant of, 9 

excise, annual valne of premises for which granted, 68 
right of Chancellor at Cambridge University to grant, 9 
freemen of the Vintners* Company as to, 9, 10 
Oxford Corporation as to grant of, 9 
off-Uoence, rights of holder ox, 15 

when justices’ licence not required for, 15 
may be taken out, 15 

on-lioence, annual value of refreshment house premises where attached, 
60 

retail licences, provisions applicable to, 18 
sale of, persons privileged in respect of, 8 
wines, quantity authorised to be sold by retailer’s licence, 13 
witness, power of justices to summon, to appear on appeal at quarter sessions, 
81 

powers of licensing justices to compel attendance of, 38 
woman, licence to a, subsequent marriage no elFect on, 30 
worts, declaration by distiller as to, necessity for, 149, IDO 
liability of brewer for concealing, 144 

distiller for incorrect declaration as to gravity of, 150 
yeast, use by distiller, provisions as to, 150 


JUDGMENTS AND ORDERS. 

acconnt, claim for, by special indorsement, order where no appearance, 180 
Act of Parliament, practice founded on erroneous construction of, power 
of court to correct, 211, 212 
action, finality of dismissal of, 182, 183 

administration of estates, notice of judgment as to, power of the court to 
order, 208, 209 

admissions of fact, when judgment may be given on, 195 
agreement, non-appearance to claim under, procedure, 186 
Appeal, Court of, appeal to, when without leave, 180, 181 
judgment of, how drawn np, 203 
appeal, effect of date of jadffment for purposes of, 206 
final judgment, from, how made, 180, 181 
notice or, orders held final in respect of time for, 181, 189 
order made by consent, from, procedure, 190 
procedure as to settline evidence on, 201, 203 
variation or reversal of judgment or order on, 218 
appearance, judgment by default of, how obtained, 184 — 186 

aummary judgment after, practice relating to, 190, 191 
aaaeaament, damages, of, where judgment in default of appearance, 185 
authority, ratio docidendi alone binding as, 210 
bankruptcy, final order in, how enforced, 220 

proceedings, setting aside judgment alleged to be obtained by 
fraud after, 217 

bond, non-appearance to claim on, procedure, 186 
cause of action, merger of, in the judgment, 209 

certificate of no appearance, necessity for, where no appearance to an 
originating summons, 180 
efaam^rs, order by consent in, when final, 178 
Chancery Division, entry of judgment iu, practice, 199 

judgment by consent In, practice, 183 
motion for judgment in, how made, 195, 196 
barging order, ^ares, on, not a consent to judgment, 189 
claim, atatement of, default In delivery, right of defendant on, 188 
eonaent judgment^ how and when set aside, 217, 218 

none whore persons defending on behalf of oibera, 189 
power of tbe court as to, 138 
practice aa to, 188 
Oder, appeal from, hew made, 190 
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consent order, form of, under the Dobtiors Act, 18C9...189 
in chambers, when final, 178 

where no defcuco to action, riuht of parlies to obtain master's order. 
189 

costs, entry of judgment before taxation, 199 

mistakes in, power of the court to remedy, 213, 214 
counsel, duty of, to take note of judgment, 200 

counterclaim, cfTcct of, on right to judgment in default of defence, 187 
county court order, action not maintainable on, 220 
** court,*’ persons included in term, 177 
Court of Appeal, decisions of, extent to which binding, 210 
judgment of, how drawn up, 203 

power of, to determine nature of decree, judgment, or order 
appealed against, 181 

time for appeal to, from final and interlocutory order, 181 
covenant, non-appearance to claim under, procedure, 188 
Crown, no declaratory judgment against the, 184 
damages, date of interlocutory judgment on assessment of, 205 

judgment in default of defence where claim for, procedure, 186, 187 
pecuniary, judgment in default of appcurunce to cluiiii for, procedure, 
185 

date from which an order takes effect, 206, 207 

interlocutory judgment, of, on assessment of damages, 205 
judgment, of, effect of, 206 

or order, of, effect on running of interest, 206 
practice as to, 204, 205 
declaratory judgment, cases in which made, 183, 184 

essentials to justify action seeking, 184 
none against the Crown, 184 
power of the court to make, 183, 184 
default, delivery of statement of claim, in, ligbU of defendant, 188 
judgment by, methods of setting aside, 214, 215, 217 
of appearance, how obtained, 184, 185 

defence, judgment in default of, procedure, 186, 187 - . , . 

where applicable to part only of the claim, 
187 

one of several defendants delivers, 186 
right of parties to obtain master’s order where there is no, 189 
defend, leave to, in part, practice as to, 193 , , , - . 

unconditional leave to, when to be given to defendant, 19.^ 
d. fendant, Uberty to apply, when implied in favour of, l»a 
delay, effect of, on right of defendant to have judgment by default set aside, 
215 

detention of goods, judgment in default of defence to claim in rtjspect of, 
procedure, 186, 187 

driiuue, effect of judgment in action of, 209 

direcUon8,conducto£action, as to, by interlocutory order, 1/9, 180 

power of master to give, where leave to defend granted, 133, 1J4 

dismissal of action, finality of, 182, 183 , . . « -.i * tinm 

subject to next step by plaintiff within specified time, 

effect of, 183 

Divisional courts, extent to which decisions of. arc binding, Zio 


procedure as to settling, where jutigmeni or oruex 
201 

when statement of, should be embodied in judgment, 202, 203 
or order not nccemr, before. 207 

for appeal to tbe Court of Appeal, 181 
reservation of liberty to 

oKf«in«»i by, how and when eet aside, 216 

',«.lUnff aside where bankrapUy proceedii>KS 
tMkta, 217 
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House of Lords, docisiuus of, exteut to which binding, 210 
indorsement, judgment or onicr, of, where act ordered, 207, 208 
inspection of documents, failure to comply with order for, effect of, 183 
interest, effect of date of judgment or order affecting, 206 
rate of, as from the date of judgment, 209 
interlocutory judgment, date of, where damages assessed, 205 

or order, appeal from, procedure, 180, 181 
where claim for damages and default made in de- 
livering defence, 186, 187 

order, directions as to conduct of action by, 179, 180 

no variation where rights of parties have been decided, 
218 

variation of, when only on matters of procedure, 218 
when final, 179 

in respect of time for appeal to Court of 
Appeal, IK I 

orders held to be, in respect of notice of appeal, 181, 182 
interrogatories, failure to comply with order to answer, effect of, 188 
Irish courts, decisions of, not binding upon English courts, 212 
judgment alleged to be obtained by fraud, against whom may be set aside, 
217 

amount for which may be signed, 185 
application to correct error in, how made, 214 

set aside, when no ax>pcarance by defendant at 
trial, 216, 216 

before trial, motion for, when may be made, 194, 195 
clerical error or mistake in, power to correct, 213, 214 
consent, by, how and when set aside, 217, 218 

none where persons defending on behalf of othcis, 
189 

power of the court as to, 188 
practice, 188 

Court of Appeal, of the, bow drawn up, 203 
date of, effect of, 206 

practice as to, 204, 205 
declaratory, cases in which made, 183, 184 

essentials to justify action seeking, 164 
none against the Crown, 184 
power of court to make, 183, 184 
default, by, methods of setting aside, 217 

procedure as to setting aside, 214 
of appearance, in, bow obtained, 184, 185 

order not necessary for, 185 
where one of several deleudauts appears, 
185 

defence, in, practice, 186 — 188 
effect of, in actions of trover and detinue, 209 
on the cause of action, 209 
Statute of Limitatiou on, 219 
enforcement of, by execution, 219 

second action, 219 
entry of, duty of judge to direct^ 198 

in Chancery Division, practice, 199, 200 
King's Bench Division, practice, 199 
practice, 198 

form and contents of, 201 

House of Lords, of the, extent to which binding, 210 
indorsement of, where act ordered, 207 
in status of a, 219 

interlocutory, appeal from, procedure, ISO, 181 

date of, where damages assessed, 205 
tneaning of, 176, 177 

minutes of, duty of registrar as to, 200, 201 
motion for, how made, 195—197 
neoessitY for service of, where act ordered, 207, 206 
obtained by fraud, when and how set aside, 216 
Older 14, under, how application for, routed, 191, 199 
procedure, 194 

( 22 ) 



Tjsiyvt, 


JUDGMENTS AND DBDERS— 

judgment, Ord^ 14, under, when second application maj be made. 194 
order, or, when seirice not necessary before execution, 207 
personal property as affected by, 221 
rate of interest as from the date of, 209 
registration of, under the Judgments Act, 1864, effect of, 220 
• Land Charges Act, 1888, effect ol 

221 

xerersal or yariation on appeal, 218 
satisfaction of, how entered, 221 

setting aside or amendment of, power of the court, 212 , 213 
down motion for, practice, 196, 197 
stay of action to set aside, procedure on application for, 217 
summary, after appearance, practice relating to, 190, 191 
when becoming a charge on land or an interest in, 220 
given upon admissions of fact, 196 — li>7 
statement of evidence should be embodied in, 203, 203 
Judgments, classification of, 177 

Judgments Act, 1864, registration of judgments under the* 221 
Jumcial Committee of Privy Council, decisions of, how treated, 212 
judicial decision, duty of co-ordinate courts as to, 211 
how far binding as an authority, 210 
judge of first instance, of, effect of, 210 
practice of courts where followed for a long time, 211 , 212 

Scotch or Irish courts, of, not binding on Euglhh 
courts, 212 

King's Bench Division, entry of judgment in, pracrticc, 199 

land, judgment for recovery of, in default of appearance, form of, 18o 

defence, how obtained, 187 

vacating registration of writ affecting, 222 ^ , oo. 

Land Charges Act, 1888, registration of judgments under, effect of, ^21 
1900, eflect of registration of judgments under, 220 
leave to defend, conditional, when granted, 193 

contents of affidavit to lead to, 191, 192 
power of master to give dirct'tions where granted, 393, 
unconditional, when to be given to defendant, 192 ^ 
when given in part, 193 

liberty to apply, reservation of, in final order, effect 9 f» , n,,, 

when not implied in favour of plaintiff nor defendan^t, 18i 
liquidated demand, judgment in default of defence to, procedure, 186, 38/ 
lit pendeTU, registration of, effect of, 221 

vacating registration of, 221 , 2»2 1 

mandatoiy judgments, rule as to service before execution only opphcablo to, 
208 

merger, cause of action, of, in the judgment, 200 r ^ 

mesne profits, judgment for, in default of defence where claim for recovery 

of land, 187 

minutes of judgment, duty of registrar as to, 200 , 201 
mistake, clerical, in judgment or order, power to correct, 21 . , 21 * 
judgment, in, application to correct, how made, 214 
laoUoD, judgment before trial, for, when may ’-‘.‘iJr,' 1 % 

for, how made in the Chancery ' 

notice in lieu of service of judgment, when may be " 

of appeal, orders held final in respect of lime lor, 181. 182 
trial, failure by plaintiff to give, effect of, 188 

when to be given. 197 a oi« oia 

order, clerical error or mistake in. power ^ 

consent, form of, under the DcbUirs Act, 1802... 
date of, practice as to, 201 , 205 

enfiorcement of, by action and . Y ^77 oio 

when in the nature of a judgment, 37i. -iw 

0 m parts, setting aside of, 218 

ffnai, reservation of liberty of "Anneal 181 

finality of. In respect of Appeal, 

indorsement of, where act ordered, 20 #, ^8 

InterJncntory, of pariio. decid^^, ||« 

variation of, where only on maturs of procedure, 218 
SManing of, 176, 177 
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order, necessity for service of, where act ordered, 207, 206 
power to stay drawing up of, 204 
procedure as to drawing up, 203, 204 
reversal or variation on appeal, 218 

vacation, how varied or set aside, 218 ^ 

when constituting a final judgment, 178, 179 
“ made,” 206 
taking effect, 206, 207 

Order 14, application for judgment under, how resisted, 191, 193 
judgment under, practice as to, 190, 191 
procedure, 194 

second application for judgment under, when may be made, 194 
originating summons, non-appearance to, procedure, 186 

onler distniSMing, when a final order, 178, 179 
pecuniary damages, judgment in default of appearance for, procedure, 186 
personal property, how affected by judgments, 221 
plaintiff, dismissal of action of, finality of, 182, 183 

fujlure of, to take next step when action dismissed subject to, effect 
of, 183 

liberty to apply, when not implied in favour of, 182 
Privy Council, decisions of Judicial Committee of, how treated, 212 
ratio decidendi alone binding as authority, 210 
how described, 210 

of a decision of judge of first instance, effect of, 210 
receiver, appoiTitinent of, of equitable interests in land, effect of, 220 
recognisance, when becoming a charge on land, 220 
registrar, duty of, as to the minutes of the judgment, 200, 201 

power of, to make alterations in drawing up order, 203 
registration, judgment, of, effect of, 220 

under the Land Charges Act, 1888, effect of, 231 
judgments, of, place of, 221 

under the Judgments Act, 1864, effect of, 220, 221 
lii pendent, of, effect of, 221 
vacating, of a lU pendem, mode of, 221, 222 
writ affecting land, 232 
•atifffaction, judgments, of, how entered, 221 
Scotch courts, decisions of, not binding upon English courts, 212 
setting aside, consent judgment, of, when and how order for made, 217, 218 
judgment by default, procedure as to, 214, 216 
power of the court as to, 212, 213 
where no appearance by defendant at trial, 216, 
216 

■hares, charging order on, not a consent to judgment, 189 

short cause list, power of master to order action to be put in, 194 

statement of claim, default in delivering, rights of defendant, 188 

Statute of Limitations as affecting judgments, 210 

stay, action to set aside judgment, of, application for, 217 

summary judgment after appearance, practice relating to, 190, 191 

taxation of costs, entry of judgment before, 199 

third party, right of, to order to set aside a judgment, 216 

time, appeal to Court of Appeal, for, from final and interlocutory order, 181 

trial, motion for judgment Insfore, when may be made, 191, 196 

non-appearance at, application set aside judgment on account of, 215, 
216 

notice of, failure by plaintiff to give, effect of, 188 
when to be given, 197 
procedure at, 198 
setting down for, 197, 198 
trover, effect of judgment in action of, 209 

trusts, execution of, notice of judgment as to, power of the court to order 
service of, 208, 209 

unconditional leave to defend, when second application may be made after 

order for, 194 

to be given to defendant, 193 
vacating registration, U* pendens, of a, mode of, 221, 223 
of writ affecting land, 223 
vacatUm order, bow varied or reversed, 218 
warrant of attorn^, nature of, 190 
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warrant of attorney, practice relating to, 190 

writ, vacating registration of, when atleuting laud, 229 


JXJBXES, 

array, challenge to the, nature and classes of, 247 
assizes, striking of special juries at, 201 

summoning of jurors to, practice, 237, 23S 
associate, liability for wilfully recording the appearance of a iion-aitpouring 
juror, 268 

bill of indictment, effect where thrown out by grand jury, 243 
“ borough,*' definition of, 230 

borough sessions, summoning of jurors to, prai:ticc, 238 
boroughs, persons lialile for jury service in, 23u 
burgess roll as jury list in cities, boroughs, and towns, 236 
calling the jury, procedure as to, 210 
Central Criminal Court, sumnioning jumrs to the, 238 
challenge, cases in which disallowed, I'.M 

circumstances which would bo ground for, 2.“*! 
for causc^ classes of, 2r»(», ‘Jo I 
right as to, 250 

favour and principal challenge, dilTeronce between, 247 
what Ls a, 247 

improper disallowance of, effect of, 252 
kinds of, 246, 247 

omission to, new ti'ial may be granted notwithstuudhig, 252 
peremptory, when existing, and effect of, 24U 
principal, what is a, 247 
prisoner warned of his right of, 253 
right of person subject to, to be heard, 251 
to array of talcs, nature and i»ro('cdurc on, 248 
the array before trial, how to be made, 248, 249 
by both parties, effect of, 248 
evidence of cause of, ehalh'Ugrr must give, 247 
insufficient grounds of, 243 
nature and classes of, 247 • 

time for, 248 
polls, what is a, 249 
when right arises, 246 
charge, grand jury, to, nature of, 212 

where more than one judge sitting, 21^ 

City of London, jurors* book in the, what constitutes, 236 

liability of juror for jjon-app''aiaiice in inferior courts of, 
267 

persons liable to serve on junta? in ih.% 229 
preparation of jury list in the, 236 
clerk of assize, duty of, where attendance of jurors not requirtid, 239 

liability for wilfully recording appiMirance of uou-appf^aring 
juror, 268 

the peace, delivery of revised lists to, 235 

duty of, as to jury i>rccepts, 233 

where attendanc e of jurors not recpiired. 2.i9 
fee of, on preparation of jurors' hook, how defrayed, 236 
liability for neglect of duties, 209 

in rcjspect of false entry as to attendance of juror, 


preparation and delivery of the county jurors* book by, 286 
common jurors, extent of liability of, to service, 238 
fees of, 264, 266 

consent, nnmber of jory, when may be decided by, 226 
contempt of court, when committed by juror, 
costs occasioned by trial by jury, by whom borne, 262 
service of juror’s summons, of, provision for, 
couDUes, persons liable to serve on 

preparation of jury lists in, 233, 234 

coontT courts, liability of jurors for non-appearance 

jurof* preparation and delivery of, by the dark of tha pcaa% 
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county of London, qualification for jury servire in the, 230 
sessions, summoning of jurors to, practice, 238 
criminal case, fixed number of the jury on a, 22G 
how should be tried, 2(10 

Inoompetency of juror in, duty of judge as to, 232 
striking of jury where case removed into the King*s Deneb* 
Division, 262 

verdict by majority not permissible in, 268 
Crown, position of, where prisoner chEdlengcs peremptorily, 249, 360 
death of juror, effect of, 264 

declaration, eummoning officer, to be made by, 239 
discharge, grand jury, of, 243 

jury, of, after verdict, effect of, 258, 259 
what may occasion, 254 — 256 

disqualification, grand juryman, of, for service on petty jury, 243 
persons subject to, for service on juries, 230 
evidence, nature of, which jury bound to bear, 240 
exemption, juror, of, from service, practice, 266 

persons subject to, from service on juries, 230 — 238 
fees, clerk of the peace, of, in preparation of jurors' book, bow defrayed, 236 
common jurors, of, 2C4, 265 
payable to jurors in respect of views, 265 
special jurors, usually paid to, 264 
felony, swearing of jury on trial for, 27*3 
findings, grand jury, of, procedure necessary to, 242, 243 
general verdict, how defined, 257 
grand jurors, swearing of, 211, 242 

when summoned to tin* High Court of Jusfice, 237 
jury, charge to, where more than one judge sitting, 212 
discharge of, 243 

disqualification of member of, for service on petty jury, 213 
duty of, to try indicted person's sanity, 244 
effes^t where bill of indictment thrown out by, 213 
findings of, procedure necessary to, 242, 213 
functions of a, 241 
* how summoned, 229 

nature of charge to, 212 
oath of, as to secrecy, 243 
whence drawn, 241 

High Court of Justice, summoning of jurors to, practice, 287 

when grand jurors summoned to the, 237 
illness of juror, effect of, 254 
impanelling of jurors, provision as to, 239, 240 
inquisition of olfice, defiuition of, 227 
juries, different kinds of, 228, 229 
jurors, action not to lie against, 266 

common, extent of liability to service, 238 
contempt of court may be committed by, 267 
exemption from service, practice, 266 
how summoned, 236, 237 

to the High Court of Justice, 237 
impanelling of, 239, 240 
incapacity of, during licaring, 254 

incompeteucy of, duty of judge in criminal cases as to, 262 
knowledge of facts by, when should be stated, 256 
liability of, for non-appearance in the county court, 267 

High* Court of Justice, 267 
making op number, methods of, 262, 253 
misconduct of, efft'ct of, 254, 256 
non-appearance of, when liability attaches on, 268 
notice to be sent to, when not required, 239 
personation by, liability, 267 
persons liable to serve as, 229 
relief of, after service, 265, 266 
separation of, when not permitted, 266 
service of, duty of sheriff to keep record of, 266 
not called, effect of, 254 

•pseial, liability of, to serve on common juries, 2C3 
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juron, flpecial, qualification of, 

aummoning of, in absence of f^perial pri>Tision8, 238, 232 
to the assizes, practice, 237, 238 

Central Criminal Court, 238 
county or borough sessions, practice as to, 238 
summons, service of, 239 
when cannot be challenged, 2i1 
jurors' book. City of London, in the, what constitutes, 236 

county, preparation and delivery of, by clerk of the peace, 235 
jury, calling the, procedure as to. 246 

challenge of the, kinds of, 246. 247 

when right arises, 246 

definition of, 226 

direction for trial by “good," practice, 263 

discharge of, after verdict, effect of, 258, 259 

duties of a, 227, 228 

duty of, to view when necessary, 240 

expression of opinion by, licfore verdict, effect of, 255 

grand. See grand jury. 

issue and assessment of, when required, 244, 245 
lists, cost of preparation of, by whom l»ornc, 235, 236 

duty of overseers as to preparation of, 233, 231 
in cities, boroughs and towns, what serves as, 230 
preparation of, in counties, 233 

the City of London, 236 
publication of, 234 

revised, delivery to clerk of the peace, 235 
lunacy, procedure as to summoning, 244 
nature of, when sworn, 226 
no payment to, in criminal coses, 264 
number of persons required on, 22<i, 227 
panel, indicted person, when entitled to cojiy of, 24o 
publication of, 245 

precept, duty of clerk of the peace aa^to, 233 
special, when Issue may be tried by, 259, 260 , 

swearing of, of inquiry and presentment, 240 
on trials for treason or felony, 253 


practice as to, 253, 254 

trial of various issues by, when once impanelled, 2.»9 
verdicts which may be given by, 257 
viewing by, order for, and procedure, 215 
what is denoted by the word, 226 

when reswearing not necessary, 259 . , . . o-ii 

instices. power of, as to revision of jury lists at special pctly Hessio’»B, 2. 4 
Lflnds Clauiea Consolidation Act, 1845, noii-apiMsarance by jutor »u,.iiu..m).i 
under, penalty, 267, 268 

Londo”county^>i'^^alificaUon for jury service in 230 
lunacy inquisitions, jurors on, where drawn from, 24U 
jury, procedure as to summoning, 244 
Mayor’s Coirt, London, liability of juror for non-appearanc^ In, .67 
^ trial by jury In the, practice, 26 J, 

metropolis, valuation lists in the, conclnsivcnoss of, 233 
misconduct, juror, of, effect of, 254, 2»5 
murder, separation of jury not allowed on trial ^ 2..6 
new trial notwithstanding omission 252 

notice, jniws, to, where attendance dispensed with, 239 

nninlw, jurora, of, m^hods "P> " ’T 

when decided by consent, 2.0, ..7 
oDinion expression of, by jury before verdict, effect of, 255 

«»to and expenaea incurred by, in preparaUoii of liat, I- 

dut™o<f 'aa to preparation of j"%*^**> 
liability of, for nwloct of duties, 269 
“ overseers,** persons included in term, 233 

pSalS«?wsoI^*of.**imposrf on jnfw wid oift^ of Ute coorU, 
pMal^. clerk of 4e peace, for neglect of dotiea. 28» 
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penalty, juxor, for noa-appearance io Mayor's Court or county court, S67 

the High Court, 267 
when estreated, 268 

summoned under the Lands Clana 
Consolidation Act, 1846... 267 
overseers, for neglect of duty, 2G9 
sheriff, for improper alteration of jurors* list, 2C8 
perjury, juror not subject to indictment for, 266 
personation, liability of juror in respect of, 267 

petty jury, disqualification of member of grand jury for service on, 243 
how summoned, 229 

sessions, special, revision of jury lists at, 234 
presentment, classes of, upon which a jury has to adjudicate, 227, 228 
concurring jurymen, of, how made, 240, 241 
principal challenge, what is* a, 247 
prisoner, warning to, of right of challenge, 263 
public duties of a jury, classes of, 227, 228 
publication, jury Iwts, of, 234 
qualification, jury service, for, in Middlesex, 230 

Uie City of London. 229 
counties, 229, 230 

quarter sessions, what is included in term, 227 

rank, preccsdence of, on grand jury panels in counties, 240 

relief from service, when jurors entitled to, 265, 266 

sanity, duty of grand jury to try indictcid person’s, 244 

secondary. City of London, duty of, as to the preparation oi jury list, 236 

secrecy, oath of grand jury as to, 242 

service, juries, on, disqualification for, 229, 230 

persons exempt from, 230 — ^233 
qualification for, 229, 230 

sessions of the peace, summoning of jurors to, practice, 238 
sheriff, duty of, as to summoning jurors, 236, 237 

to keep record ox jurors* service, 266 
** sheriff,*' person indicated by term, iu practice, 237 
sheriffs, liability of defaulting, 268 
** showers,” appointment and duties of, 246 
special jurors, fee usually paid to, 264 

liability of, to serve on eommon juries, 263 
qualification of, 260, 261 

jury, costs oco^ioned 1^ trial by, by whom borue^ 262 
how constituted, 229 
striking of, procedure, 261, 262 
when issues may be tried by, 259. 260 
petty sessions, revision of jury lists at, 234, 236 
verdict, nature of, 257, 258 
summoning oflicer, declaration to be made by, 239 
summons, juror's, service of, 239 

swearing of jury, of inquiry and presentment, procedure, 240 
on trial for treason, 2.53 
practice as to, 253, 254 

tales, challenge to array of, nature aud procedure on, 248 

talesmen, subjection of, to challenge, 251, 252 

time, challenge to the array, for, 248 

trasscMi felony, jury must not separate on trial for, 266 

person Indicted for, when entitled to copy of jury panel, 213 
separation of jury not allowed on trial for, 256 
■wearing of the jury on trial for, 253 
trial, ehallenffe to the array before, bow to be made, 248, 249 
erimiosi Issue, of, procedure, 260 

new, grant of, notwithstanding omission to challenge, 202 
trials upon which jury cannot separate, 256 
valuatm lists, uoncIiurivenesB of, in metropolis, 233 
veidiet, discharge of Jury after, effect of, 258, 269 
before, 266 

verdict, expressioii of opinion before, effect oL 268 
geueral, how defined, 257 
meaning of, 128 

gatnre ef, which may be given, 257 
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Terdiot, special, natore of, 967, 25$ 
what is 267 
where and how given, 268 
viewing, duty of jury as to, when necessary, 240 
jurors, by, fees payable on, 265 
order for, by Jury, and procedure. 246, 240 


LAND IMPROVEMENT, 

absolute order, effect of charge created by, 297 

improvement charge, for, when made. 290 
adjoining owner, power to make and maintain new drains nnder land of, how 
obtained, 803 

agriculturiid improvements, nature of, formerly authorised, 280 

repayment of money expended by lundtord out of 
capital money, 288 

alterations, when allowed as improvements, 286, 287 

annual rentcharge, provision for improvement of land bv charging land with, 
278 

application, landowner, by, under Public Money Drainage Acts, procedure, 
303—305 

under Improvement of Land Act, 1864, form of. 294 

bow and by whom made, 
293, 294 

procedure on api>rova] 
of, 294, 295 

where persons under 
« disability, 294 


apportionment of charge, whdn m.ay be made, 299, 300 
fLpproval, trustees, by, of tenant for life’s seheinc, 289, 290 
Board of Aericultare and Fisheries, application to, under the Improv«*ment 
* or Land Act, 1864, w5»o may niaki*, 293 

procedure on application to, under ths 
Improvement of Land Act, 1804 294 
bnildings, alteration to existing, when allowed as Improvements, 287 

provision of, where old taken under compulsory p(*wf;r.«», JSH 
canal company, subscription by landowner to, when may be charged to im- 
provements, 300 , . - ..U oar 

canals, duty of landowner where improvement interferes with, 
capital money, approval of scheme not prevented by want of, 290 
arising from sale of land in Ireland, application of, 
eatpeuditure by a landlord in agricultural improvements allowed 
out of, 288 . . , ^ 

out of, allowed in ro^pect rf streets, roads, and 
open spaces, 285 
enactments governing, 279 

how defined for purpose of the Sctlled (.and Arts. -79 
improvements in Scotland where raised in hngKiiwI, 

which may be made out of, under the bet tied 
Land Acts, 283, 284 

rebuilding of mansion bouse, when may be paid for out of, -87 
redemption of charge out of, 292 2 Ma 

•ubmission of scheme by tenant for life desirous of applying 289 
when chaige cannot be paid out of, 292 

payment by trustees may be made, -.»0 
certificate, payment by trustees subject to, 290 

’ iuteS impwwament. as to, duty of tenant to obtain. 293 
charge, apportionment of, when may be made, 298 

of, when created by absolote order. 297 
enforcement of, procedure, 298 
estate under eetlLiieiit, oo, Umit of 
extent of land which mny be made 
xedemptiCB of, oat of capiul money, Z9| 

w ^ ^ powem U, *78. S7f 
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coxnpulBory powers, provision of new buildings where old taken under, 288 
contribution by landowner, towards expense of water supply by district 
council, when allowed, 282, 283 

court, approval of scheme by the, where money is in court, 290 
meaning of, under Settled Land Act, lo82...290 
district council, contribution by landowners to, in respect of water supply, 
when Improvements, 282, 283 

drainage, advances for purposes of, procedure under Land Drainage Acts as to, 
301 

application by landowner under Public money Drainage Acts for 
loan for, procedure, 303—306 

entry upon land for purposes of, how power obtained, 301, 302 
[towers given by the varions Acts in respect of, 277, 278 
what is included in term under Public Money Drainage Act, 1847... 
304 

entrv, power of, on adjoining land for purpose of drainage, how obtained, 
30'l— 303 

funds in court, when payment out will be directed. 291 
impeachment of waste, protection order as a protection against, 298 
Improvement Acts, object of, 278 

improvement charge, absolute order for, when made, 296 

companies, improvements for which advances authorised by, 283 
object and powers of, 278, 279 

provisions of private Acts of, governing advances to 
landowners, 300, 801 

Improvement of Land Act, 1864, application under, to Board of Agriculture 
and Fisheries, who may make, 293 

i*r.|irovcmciits, agricultural, repayment of money expended by landlord, 288 
alterations for purpose of letting allowed as, 286, 287 
authorised by the Settled Land Acts, 288, 284 
charging land with annual rcntcharge for purpose of, 278 
delivery of specifications of, 295 
execution of, by tenant for life, 289 
expenditure out of capital money for, when allowed, 279 
extent of power to charge settled land for, 283 

settled land which may be charged with cost of, 281 
maintenance of, under the Improvement of Land Act, 1864, 
provision for, 299 

repair, and insurance of, liability of tenant for 
life as to, 293 

mansion house, to the, provision for, 280, 281 
nature of water supply to be the subject of, 282 
payment by trustees out of capital moneys, when may be made, 
290 

in respect of past, power of the court to order, 291 
principal heads of, 280 
public, charge for, how effected, 299, 300 
reconstruction of, how treated, 288 
sanction of, by provisional order, 296, 296 
statutory, interpretation of, 286 

power enabling limited owners to expend corpui in, 
2 1 7 

subscription to railway, canal, or waterworks company, when 
may be charged to, 300 
workmen's dwellings, when treated as, 286 
works in connection with mines, when. 286 
income, direction for payment for improvements out of, effect of, 291, 292 
insurance of improvemente, liability of landowner under the Improvement 

of Land Act, 1864, as to, 299 
tenant for life for, 293 

Ireland, capital money arising from sale of land in, application of, 279 
Land Drainage Acts, procedure as to advances under, 301, 802 
]«and Transfer Acta, registratioo of charge under, 298 

landowner, definition or, for purposes or land improvement enactments, 878, 

279 

the Improvement of Land Act. 1864 
...293,294 

duty of, to keep down rentebarge, 279 
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Undonrncr. procedture under rnhli.- Mon<T nram.igo Ao*s trlipro loan rromr. d 
by, 303 — 305 

right of, to «ppl.v to the n<^ar<l of Agrirulturo aitd ri^lierics utitlor 
the Improvemeut of la.iiul Art, 1804... 2i)3 
J^aiids Clauses Consolidatioa Act, 1845, powers uuder, as to making drains o^rr 
lands of adjoining owner, 303 

limited owner, cost of improvement to, under Settlo<l Land Acts, 271) 
power of, to improve seMJed J;uid, 27ti 
maintenance of improvements, liability of tenant for life for, 29:i 

under "the Improvement of Land Art. IKOl. 
provision for, 21)1) 

mansion hou.se, provision for erection or improvcincnl of, 2.S0, 2S1 
rebuilding out of capital money, when jilh*wed, 287 
mines, works in development and iinprovemeiit of, wlicu improvemonts, 580 
money in court, approval of the court to scheme where, 2l»0 
new buildings, erection of, how treated, 287 

provision of, where old taken under compulsory powers, 288 
open spaces, expenditure out of capital money allowed in respect of, 285 
private Acts, improvement companies, of, provrsions governing iid varices 
under, 300, 301 

provisional order, protection of landlord from impeachment of \va.'^te. hy. 21^6 
sanction of improvements by, c/Tect of, 21)5, 21)ti 
public improvement, charge for, how ciTcctcd, 291), 300 

Tublic Money Drainage Acts, application by landowner for loan niidor, 805 
railway company, subscription by landowner to, when may he cliargi'il to 
improvements, 300 

rebuilding, mansion house, of, when expense allowed out of capital mon<*y, 287 
reconstruction of improvement, how treated, 288 
registration, charge, of, when may be effected, 297, 298 
release, charge, of, how made, 298, 299 

rent, right of tenant on payment of charge to make dculuction from, 298 
rentcharge, annual, provision for improvements hy charging lands with, 278 
duty of landowner to keep down, 2<’9 
repair, improvements, of, liability of tenant for life for, 293 

under the Improvement of Land Act, 18r>l, provi- 
sion for, 299 

rivers, duty of landowner where improvement interferes with. 295 
roads, expenditure of capital money on, power as to, 285 
salvage, trust property, of, power of the court as to, 277 
scheme, approval of, by the court where the mruu-y is in cmirt. 290 

trust^ees on Kuhi«js.wi(»7i hy h'/i.-int h^r 2*<9. 29i'' 
not prevented hy want of capital iiionfy, 290 
duty of trustees when approving of, 292 

submission of, by tenant for life where desirous of apply iirr r'ap'ful 
money, 289 

Scotland, improvement of land in, money that may be laid out in, l.i9 
fettled land, extent of power to charge, 283 

which may be made subject to chargi* hir improv ui. iiLi*, 
281 


improvement of, power of limited owner as to. 275 
statutory power to improve, 277 
Settled Land Acts, improvements autborisetl by, 283, 281 

provision for imtirovemenU out of capiJal mojici un i- r. 
^ 279 280 

sewage, provision of works for supply of, ftir agricultural piiritOtCi. Jfitj 
shares, companies, of, how vested when chargofl to iniprovi-iin rjiH. .too 
specifications, improvements, of, provision for delivery and a«>proval of, - . • 

statutory improvements, interpretation of, 285 

powers to improve settled land, enactments providing, 2<8 
streets, expenditure of capital money on. powers, 28.j 

£7u“‘certiK how ohUined .,v. v;-:. 

execution of improvements by, 289 . ,**,1 

payment to, for pa,st improvements, when allowwl, 
power of, to improve settled lm»d, 276 ^ 

submission of scheme hy, to trustees for approval. 289, , 0 
where payment to he made out of 
capi al monev, 289 
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trust property, power of the court to expeud money to be laid out iti land in 
repair of, 277 

trustees, approval of scheme by, on submiaBion by tenant for life, 289, 290 
duty of, when approving of the scheme, 292 

where sweme submitted by tenant for life, 289, 290 
liability of, for approving an improvident scheme, 289, 290 
payment out of capital money, when may be made by, 290 
waste, impeachment of, provisional order as a protection against, 296 
Water supply, contributions to district council by landowner in respect of, 
how charged, 282, 283 

nature of, to be the subject of an improvement, 281, 282 
waterworks cempany, subscription by landowner to, when may be charged to 
jniprovements, 300 

working classes, dwellings for, when improvements, 286 
LAND TAX, 

abut(‘iuent, land lax, of, where landowner entitled to abatement of income tax, 
810 

where lands overcharged, power of commissioners, 816, 817 
arqiiittance, duty of collector to give, on payment of tax, 320 
action, collector, against, duty of commissioners to defend, 320 
olinshoiiscs, exemption of, from the tax, 311 
uunuituiits, proportion in which tax paid by, 309 
appeals, duty of Commissioners and collectors as to, 317 
finality of commissioners* decision on, 317 
appoint ment, clerk to commissioners, of, duty of commissioners, 314 
collectors, of, mode of, 317 
Land Tax Commissioners, of, 818 
apportionment, when tax not subject to, 310 
ai rears, return of, in^upar, provision for, 320 
OAScssmeut, dispute as to, how determined, 317 

duplication of, duty of commissioners as to, 316 
illegal, right of action for trespass for distress in respect of, 819 
i mode of making, 315, 816 
phico of, 316 

property subject to, 308, 309 
tolls, of, to the tax, 309 

two distinct bodies, by, right of person assessed as to, 316 
assessors, appointment of, procedure by commissioners as to, 314, 316 
penalties to which liable, 315 
bi'tieriecs, redemption of tax in resprot of, 322 
lirornley, college of, exemption from the tax, 311 
capital money, application of, in redemption of settled land, 327 
ccitificafe, charging, right of owner of lands to, on redeeming, 325 
excess of assessment, of, delivery and effect of, 321 
redemption, of, as evidence, 824 

charge, lands, on, duty of owner of, to make allowance to landowner oar tenant^ 
310 

redeemed lands, on, right of owners to, S25, 326 
cliaritahle purposes, gifts of land tax for, validity of, 327 
trustees, redemption of tax by, 322 

charities, exemption of, for relief of widows and children of clergymen, 811, 
812 

ch'i'gvmen, exemption of charities for relief of widows and childrcm oL 811, 
812 

clerk to coinniissioners, appointment of, 314 
collector, right of, to raise sum demand^ by distress, 819 
collectors, appointment of, 317 
duties of, 318 

duty of, as to appeals, 317 

on payment of tax, 320 

Inland revenue, delivery of assessments to, procedure, 816, 817 
liabilities of, 318 
remuneration of, 818 

time for demand and payment to, 818« 818 
colleges, exemption of, from the tax, in what Instances, 811 
cotttuiisslonei^ appointment of, 818 

assem o cs hj, pxoocdnx^ 814, 816 
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eommiaakmm, aeceErtainment of quotas of diTisions by, duty as to, 814 
determination of di»putes by, 317 
duty of, to prepare duplicate assessments, 816 
meeting of, proTisions for time and place, 318, 814 
power of, to unite or create divisions, 814 
qualification of, 313 
questions referred to, 312 
quorum, number constituting, 314 

wbe^e liable to a penalty for ueling without a qualification. 


companies, capacity in which taxed, 309 
costs, proceedings on reassessment, of, how recovered, 321 
Crown, exemption of the, or its imniodiate servants from the tax, extent of, 310 
lands, liability of occupiers of, 310 

when tax oo may be redeemed, 322 
recovery of tax as a debt due to the, 320 

redemption of land tax on lands held under grant from the, provisions 
as to, 329 

, right of person paying fee- farm rent to the, 310 

death, contractor for rcdeniption, of, e.lTect of, 32f> 
demand, time at which to be made, B18, 319 
diplomatic immunity, tenant, of, effect of, 309 
disputes, assessment, as to, how determined, 317 
distress, action for trespass in respect of, when will lie. 319 
illegal, when no action will lie in respect of, 319 
right of collector to raise required sum by , 3 19 
division, meaning of, 314 

divisions, ascertainment of, by commissioners, duty as to, .114 
power of commissioners to unite or form new, 314 
easement, non-liability of, to tax, 308, 309 

ecclesiastical lands, attaching of amount paid in redemption of, as rent, 380 
redemption of tax on, methods of raising money for, 328, 
329 


evidence, certificate of redemption as, 324 , , , • 

exemption as to extraordinary tithe reutcharge in respect of hop-grrmnds. 
orchards, fruit plantations, and market gardens, 312 
charities, of, for the relief of widows and children of clergymen. 
311 312 

extent to which charitica, colleges, and hospitals arc subject to^ 


halls and colleges, of, from the tax, in what cases, .ill 
land, of, in oc^pation of the Crown or iU immediate stirvaula. 310 
poor persons, of, from payment, 310 
small livings, in respc-ct of, 313 
statutory, effect of, 312 , i o^n 

whfiD landowner allowed total or p.irtial. BiO 
extraordinary tithe rentcharge, exemptions in 
lee-farm rent, Uability of, to proportion of tax, 3(n) 

rig ht, of owner where redeemed land Mjh.v'* t to, 

person paying, wdjen payahie to the (>row», 310 
fines, penalties and forfeitures, rwoycry of, 320 

fire insurance companies, liability of sharcbolderj. ^ r«»«pect 

fruit plantations, exemptions from extraordinary tdhe rent>;har;,e -f 

gifU, fa'iL tax, of, for charitable purposes, validity „og 329 

gleb^ lands, redemption of land tox on, powers of inrumbent, 
guardians, right of, to redeem, 321 

of* 312 

!K5 

in^^ment*, default in payment of. liablUtlee on, 83S 
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instalments, pcayment of redemption monej by, provision tor, 325 

inauper, returning arrears, provision for, 320 

joint owners, right of redemption in, 322 

Land Tax Commissioners. See commissioners. 

land tax, origin of, 308 

payment to be perpetual, 312 
property upon which charged, 308 
landowner, when exempt from tax, 310 
liabilities, collectors, of, 318 

liability, persons executing the Acts, of, extent pf, 313 

livings, small, exemptions in respect of, 312 

lord of the manor, how far assessable, 308 

lunatics, redemption of tax on property of, powers, 327 

market gardens, exemption from extraordinary tithe rentcharge, 312 

Marylcbono waterworks, liability of shareholders in, 309 

money in court, application of, for purpose of redemption, 327 

New River Compuriy, liability of shareholders in, 309 

notice, appeal, a.s to time and place for, duty of collectors as to, 317 

occupier, effect where subject to diplomatic immunity, 309 

orchards, exemption from extraordinary tithe rentcharge, 312 

owner, right of, to deduct proportion payable by annuitant, 309, 310 

payment, land tax, of, to be perpetual, 312 

time at which to be made, 318, 319 
penalties, extent to which persons executing the Acts are liable, 313 
fines, and forfeitures, recovery of, 320 
liability of assessors to, 316 

persons summoned to the commissioners for appointment 
as assessors, 314, 315 

poor persons, exemption of, from payment, 310 

proceedings, recove^ of fines, penalties and forfeitures, for, how brought, 320 

tiiialification, Land Tax Commissioners, of, 313 

(luit-rents, liability of tlie lord of the manor to assessment for, 308 

quorum, number of commissioners constituting, 314 

recovery, tax, of, collector’s power of distress, 319 

in respect of tithes, power of collectors as to, 3 19 
redemption, application of moneys received from, 325 
certificate os evidence of, 324 
effect of, 829 

land abutting toll bridge, of tax on, effect of, 309 
payment of amount assessed, provision for, 324, 32.'> 
persons entitled t», 321, 322 
price of, how calculated, 324 
procedure for, 323 

raising of funds for purpose of, 326 — 329 
sotUeiiient of questions of contract arising on, 324 
rent-service, liability of, to proportion of tax, 309 • 

sf'q iGstrator, right of, to redeem the tax, 322 

settled land, application of capital money for purpose of redemption, 327 
shareholders, New Rivej Company, in, liability of, 809 

or waterworks companies, of the, right of, to redeem, 
322 

small livings, exemptions iu respect of, 312 
stotutory exemptions, effect of, 312 
sill plus laud tax. treatment ot, 321 
tcuant, diplomatic immunity of, from tax, effect of, 309 
liability of, 309 

right of, to deduct proportion payable by annuitant, 309, 310 
Thames waterwrorks, liability of shareholders in, 309 

timber, cutting and sale of, for purposes of redemption of land tax, provisioaig 
32i 

tithe rentcharge, extraordinary, exemptions in respect of, 312 
tithes, recovery of assessment on, power of collectors, 319 
toll bridge, redemption of tax on land abntting, effect of. 309 

when exempt from tax where abutting land cxoncrat*Hi, 302 
lolls, recovery of assessment on, power ot collectors as to, 319 
when exontpi from tax, 309 

powers of, as to raising money for redemption, 326 — ^829 
right of, to redeem, 821 
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nnoccnpied lands, provision for recovery of tax in respect of, S19 

waste land, place of assessment of, S15 

woodlands, assessment and recovery in respect of, 319 

LANDLORD AND TENANT, 

abandonment by tenant, liability for rent not affected by, 480 
abatement of nuisance, how order for, obtained by local authority, 493 
acceptance, offer and, when forming a concluded contract, 370 
written, of verbal offer, necessity for stamp, 877 
accidental injury, premises, to, when lessee liable, 498 
action, breach of covenant for quiet enjoyment, for, possession a condition 
precedent to, 629 

double rent, for, when tenant liable for, 561 

value, for, liability of tenant or other person to, 661, 665 
for use and occupation, nature of, 487 

what landlord must show to succeed in. 467, 
488 

when may be brought, 486, 487 
recovery of possession for, procedure, 568, 669 

rent, for, right of landlord to bring, 486, 487 
adjoining lessees, liability os between, 691 

owners, rights between, as to trees, 431 
administrator, powers of leasing of, 347, 318 
advance, payment of rent in, nature of, 471, 472 

rent not recoverable in, where landlord sues for use and occupation, 
487 

adverse claimant, possession of premises, for, duty of tenant, B69 
advertisements, when putting up, not broach of covotiaot against causing 
annoyance, 618 

aizent. authority of, to give valid notice to quit, 462 

doctrine of confirmation not applicable to lease made by infants, 349 
essentials where agreement entered into by, 371 
notice to quit by, when effectual, 451 
aAZreement, building, interests of builder under, 667, 608 • 

provision for forfeiture in, 668, 609 
bv landlord to pay all rates and taxes, nature of, 490 
collateral, writing not necessary to validity of, 373 
conferring possession of goods, when a 
essentials necessary when entered into by agent, 371 . 

for lease, admissibility of, parol evidence of part performance, 

breach of,**rigbt of parties to ni.iiiilnin action for si>flcilld 
performance on, 378 
description of property in, 3/4 
dUtinction between a lease and an, 
fixing of term in, 374, 376 
invalid lease when operating as, 3H.. 
necessity for writing, 372 

parties in. how described, 4 

rights of party in action fur bre.i* h, 380 
stamp duty on, 377 _ 

statement as to rent in, 
terms essential to, 369, 370 
when construed as a l^a'^c, 

7p‘’«?Bc”^orf.-r...^or;;ilV;...t ..e ttraoicl of. 379. 
380 , , 

Ii<^! foV.t^tfag not 

ifttCB and taxes, to pay all, imtent of, 

aotolaMe, for, 

/.^“t^rt^oorge'n'e'rilily apeeifleaU, -.forced, 879. 
•••Sreei to let,” extent of operation of worda, 36# 
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•grlealtDral compensation, right of tenant to set off against, 479 
fixtures, rights of tenant as to, £>G5 

nne as to right of removal by tenant not applicable 
to, 422 

holding, Ireland, essentials to valid notice to qnit in, 449 
land, machinery useful to, when fixtures, 420, 421 
lease, covenant restricting removal of produce, 564, 665 

custom of the country as affecting form of, 563, 564 
statutory provisions incorporated in, 563 
tenancy, rnles as to management of holding during, 663» 664 
tenant, right of, as to emblements, 565, 566 
to compensation, 566, 567 

alteration, as to term before execution, effect of, 395 
alterations, expenditure in, as evidence of part porforniance, 376, 377 
annoyauce, nuisance, or damage, covenant by lessee against, when broken, 
516 

apportioued rent, how, recovered, 483 

liability of lessee for, on surrendering between two rent days, 
483 

apportionment, none in case of unlawful eviction by the landlord, 485 
rent, of, mode of, 482, 483 

where part of the premises surrendered, 484, 486 
position of tenant changed, 483 

reversion severed and rent payable to different persona, 
484 

tenant unable to take possession, 486 
••appurtenances,” what will be included by term, 413 
arrear, when rent becomes in, 471 

assessment, atiateracut of nuisances, in respect of, how made, 482 

increased, liability as bclwccn landlord and tenant in case of, 491 
reooverv of expenses by local authority by direct and indirect 
491,492 

assign, covenant not to, when broken, 576, 577 
lefi8ce*8 right to, extent of, 575, 576 
lideiice to, form and effect of, 580, 581 
assignee, acceptance of, as tenant by lessor, 581, 583 
covenant of indemnity by, effect'of, 593, 594 
extent of liability on covenants in original lease, 588, 689 
liability of, after rc-assignmcnt, 592 

to costs incurred by lessee on breach of covenant, 694, 696 
observe negative covenants, 690, 691 
indemnify lessee, 592, 593 
position of unlawful, 581 

reversion to tied house, of, extent of liability of tenant to, 673, 674 
•ssigtiecs, persons liable as, 589, 690 
assignment, condition against, when broken, 533, 534 
conditions ^ lessor’s consent to, 579 
copyholder, by, of leasehold interests, 346 
covtiiiant against, effect of death of lessee on, 677, 578 
not broken by involuntary, 677 
remedy for breach of, 581 
when unreasonable, 389 
form and moile of, 582 
liability of lessee after, 693 
licence^ when capable of, S39 
registration of. with superior landlord, 400 
reversion, of, liability of lessor after, 597 
when underlease operates os an, 406, 407 
*• amurance,” wh,at term includes, 342 

•* at any time,” determination of tenancy at, notice required, 445 
•* at the best rent,” lease under power to effect of, 363 
attestation, necessity for, where deed subject to registration, 396 
attornment, definition of, 333 

estoppel created by, 336 
mortgagor, by, effect of, 336 

receiver, to, by person in posseasion, effect of, 368 
tenant, by, effect of, 335, 836 

MCtioneer, minute of terms of letting by, stamp necesiaiy to, 377, 378 
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bankruptcy, covenant “not to assign," not broken by, 577, 600 
disclaimer in, right of trustee os to, 1)53, Dhi 
lessee, of, devolution of property on, 600 
statutory provisions as to forfiuturc on, 513, 543 
trustee *iu, when entitled to specific perfornLUice of agreement 
for lease, 379 

Bedford Level, when lease of land in, requires registration, 401, 402 
bill of exchange, acceptance of, no discharge for rent., 474 

Board Agriculture and Fisheries, consent by, neci'S'^ary to grant of building 
lease by university or college, 300 
boundary' roads, extent to which included in demise. 4 1 i, 115 
breach of contract, revocation of licence amounting U), rigliU of licensee^ 
339 

covenant, not authorised by, reservation of penal rent, 470 
quiet enjoyment, for, a que.stion of 527 
acts involving. 528 
measure of dain.agos in action for, 
529. 530 

building agreement, interest of builder under, 5f»7, r>0S^ 
provision for forfeiture in, 508, t501) 
rent pajMblc under, liability of buiUler, r.f>8 
when spocific.ally e.nforced, 379 

lease, grant by univcr.<»ity or college, how povvor exercisi:d, 306 
rights and liabilities of builder under, 5(i8 ^ 

building 80 cietit!i>, po^ver ot. to giant or take hind upotJ lease, .11- 
buildings, intention to re-erect, necessary to right to h n.o\e, 4‘-i 
new, allowance to tenant for, not as of right, 41 # 
when not removable as fixtures, 424 
burdens, meaning of, in covenant to pay, 494 , ri« 

business, covenant not to carry on, extent of meaiimg JJ; •’*" 
cestui gue trutt, when notice to quit may be given by, 45- 
charges, covenant to pay, to what extent binding oii lessee. 4, H 

* imposed by local authority, payment of, the subji-ct of agreement, 

489, 4,l0 

permanent improvements f^>r, by whom 
payable, 491 ^ 

charitable purposes, provisions rcgulaiing the giant ing of leases for, 342 
charities, leasing power of trustees of, 343 
“close," meaning of, 412 

collatcial agreement, writing not ncces.sary to, valid > 

stipulations, when affecting stamp duty, n o 
colleiFCS Dowers of leasing conferred upon, 35o 

ConS Lw Procedure Acts, limitation of tiiim for relief agamst f. rfciture 

under, 544, 51o . . r r 

Tight of undeilohi-e !o relj. f ag.noHt forfeiture 

unditr, 545 


implied, on letting of furnished House, 

conditions of Jcs.sor’a, .579 
grounds of refusal by lessor, ..8<) _ 

right of lessee where h*^/r 

when neceswry to pant of underl.-«»-^ 
wosiderntion, place of menUon >n a lca.e, .>«& 

rta»p duty on, ^ ,,g., 

•Uteincut in lease a» U> value of. when auffiwtat, »W 
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construction, incorrect notice to quit, of, i60 
contingency, notice to quit given on, when inv.ilirl, 450, 461 
contract, as the basis of a tenancy, 335 

contents of formal, for a lease, 371 
informal, operation of, where terms agreed, 371 
relation of landlord and tenant is one of, 387 
Conveyancing Acts, provisions of, relating to re-entry on forfeiture, 63D, 
540 

co-owners, notice to quit by, how given, 462 
coppice, right of tenant of, as to cutting timber, 430 
copyhold, licence necessary to grant of lease of, 383 

Tontcharges, right of tenant to deduct from rent, 479 
copyholder, leasing powers of, 344, 346 

corporations, powers of accepting and granting leases in. 346, 347 
corporeal her^itament, essentials to create a tenancy of, 337 
costs, lessee's liability for, extent of, 403 

liability of assignee to Lessee for, on breach of covenant, 694, 695 

lessee as to, on application for relief against forfeiture for 
non-payment of rent, 646 
when granted relief against forfeiture, 542 
preparation of lease, of, liability, 402, 403 
counterpart, agreement for lease, to, stamp duty on, 377 
party entitled to, 394, 395 
purposes of, 394 — 396 
right of lessor on loss of, 396 
stamp duty on, 400 
when essential, 396 

county court, right of landlord to proceed in, for recovery of possession, 669 
court, grant of lease under the authority of the, 365, 366 
Ooveuuut against assignment or umhirlctting, when unreasonable, 389 

no relief against forfeiture on breach of, 642 
remedy for breach of, 681 

noisome or offensive trade or business, when broken, 618 
nuisance, annoyance or damage, when broken, 616 
, underletting, when broken, 678, 679 

use of premises as public-house, tavern, or bcersbop, whcui 
broken, 618, 519 

breach by infant, no confirmation on attaining full age, 8.62 
of, not authorised by reservation of penal rent, 470 
construction of, when lessee liable to *' impositions," 495, 496 
express, when obligation imposed amounts to, 387 
form of, where lessee to pay subsequent charges under Private Streets 
Works Act, 1892... 494, 495 
indemnity, of, by assignee, enforcement, 693, 694 
insure, to, breach of, what amounts to, 622 

by lessee, w’hcn to bo carried into effect, 522 
usual practice as to, 521 
maintenance of licence, for, extent of, 672 
**not to assign/' not broken by involuntary assignment, 677 
when broken, 676, 677 

cot to carry on business, extent of meaning of, 616 — 618 
trade, meaning of, 616 — 618 
remove trees, effect of, ^33 
quiet enjoyment^ for, acts involving breach of, 628 

breach of, a question of fact, 627 
duration of, implied, 526 
effect of, 524 

g rant not enlarged by, 638, 629 
ow implied, 626, 526 
measure of damages for breach of, 529 
of flats, extent of, 571 

payment of rent not a condition precedent to 
performance of, 626 
usual form of, 623, 624 

fates, taxes sod assessments, to pay, nature of; 492 
rebuild, to, extent of tenant's liabuty nn^tor. 608, 609 
xenewsi, tw, effect of, 461, 462 

oecessi^ for strict obserrance of, 462, 468 
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eorenant^ renewal, for, perpetual, when court will gire effect 4f^i 

right of lessee to grant undorleasc when lease contains. 
464 * 

repair, to, breach of, on pulling down premises, 508 
construction or tenant's, 605, 606 
effect when on notice, 610 

extent of liability of landlord under, 611, 612 
liability of tenant where conditional on landlord put- 
ting premises in repair, 609 
premises destroyed by fire, 620 
remedy for breach of, 610, 611 

restricting right to remove tenant's fixtures, Imw oxpres ed, 427 
restrictive, waiver of, what will amount to, 6IU 
usual, as to payment of rates and taxes, 491 
when tenants in common should join in suing on, 614 
covenants, effect of merger of term on, 653 

enforcement of, by successors to reversion, 506, 696 
on severance of reversion, 696, 597 
head lease, in, provision for observance of, on grant of under- 
lease, 408, 409 
landlord'^ what are, 368 

lease of tied house, in, benefit in, devolves with reverhion, 673 
implied condition in respect of, 673 
lessee's, benefit of, when running with the land, 686, 687 
** running with the land," rules relating to, 684 
lessor's, when " running with the land," 687, 688 
liability of lessee on, extent of, 688, 580 
licence, as to, what usually inserted, 672, 673 
nature of negative and positive, 634 
negative, liability of assignee to observe, 690, 691 
restrictive, as to user, enforcement of, 616, 616 
tenant's, what are, 887, 388 

underlease, in, provision as to, in agreement, 410, 411 
unusual, what may be, 389 

usual, in lease oi licensed premises, 671 • 

what are known as, 388, 389 
when " running with the land," 584 

criminal proceedings, liability of lessor to, on making forcible entry, 667, 668 
crops, damage to, liability of shooting tenant for, 434 
Crown lands, lease of, provisions regulating the grant of, 347 
lease, exercise of option relating to, 394 
custom, agricultural, statutory power overriding, 606 
as affecting form of agricultural lease, 663, 664 

leasing powers of copyholder, 344, 316 
damage, removal of fixtures by tenant must be without, 423, 421 
trcf» by cattle, to, duty of lessee when exceptc'd, 432 
damages, general liability of lessee in, where j)remises negligunlly destroyed 
by fire, 620 

measure of, for breach of covenant against assigning, 681 

for quiet enjoyment, 629, 530 
non-repair, 612, 613 

on failure of tenant to deliver up jiremlses at end of 
tenancy, 556, 667 

when given in action for waste, 600 
where lessor's title defective, 380 
power of Uie court to award, where specific pcrfoniianee ceiild be 
ordered, 381 

remedy for breach of covenant to repair is in, 610, 61 1 
right of licensee to recover, fur breach of contract, 339 
dangerous trade, covenant against noisome or offensive, not broken by carrying 
on, 518 

death, lessee, of, devolution of interest on, 698 

effect of, on covenant against assignment, 677, 578 
party to tenancy at will, of, effect of, 437 
tenant at sufferance, of right of successor, 438 
deduction, drainage and paving expenses, rights of tenant as to, 477, 478 
income tax, of, from rent, 476, 477 
dedacUoni, aUowed fson tent, 474 
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dednctions allowed to underleasee on payment of tent, 475, 476 
deed, attestation of execution, necessity for, when subject to registration, 306 
necessity for, on assignment of lease, 682 

where lease within the provisions of the Heal Property 
Act, 1846...d84 

defective lease, under power, relief given in equity, 363, 364 
d<'fect8, uou'liability of tenant for inherent, 606 
delay, elTect of, on claim for specific performance, 380 
delivery, date of, as date from which lease by deed takes effect, 386 
dt'uLsc, agreement for lease, when operating as a, 369 

covenant for title not implied by use of word, 627 
effect of word, as implied covenant for quiet enjoyment, 526, 626 
fixtures passing under the, 416 
use of word in deed, 387 
deserted premises, recovery of, 661 

det-ermination, tenancy at will, of, by landlord, when implied, 436, 437 
term, of, when arising in effect of condition, 631, 632 
dignities, incapability of, to be the subject of leases, 341 
disclaimer, bankruptcy, in, right of trustee as to, 653, 554 
discrepancy, between lease and counterpart, part prevailing, 396 
distrain, right of lessor to, under agreement for a lease, when arising, 367 
distress, as remedy of landlord for recovery of rent, 486, 486 
grant of underlease, when affecting right of, 406 
no right of, in landlord where tenant holds at sufferance, 439 
dotards, right of tenant to remove, 429 
double rent, action for, when tenant liable to, 664 

value, action for, when tenant or other person liable to, 564, 666 
nature of remedy for recovery of, 566, 666 
sufficiency of notice to involve payment of, 656 
drainage expenses, right of tenant as to deduction, 477, 478 
“thily,” meaning of, when referring to payment of rent, 391 
duties, liability of lessee where covenant to pay rates and taxes includes, 493 
dw<*!ling>house, unfurnished, no implied warranty by landlord as to fitness 
of, 602 

euseiiifnts, expresr reservation of, effect of, 416 

inclusion in grant, when of necessity, 416 
of, in modern grant, 414, 416, 416 

ejf*rtment, rights of tenants in common to bring separate action in, 343, 344 
emi)IcmenU, right of tenant as to, 565, 666 

encroachments, presumption where waste inclosed by tenant, 661, 662 
enjoyment, quiet, effect of covenant for, 524, 526 

interference with, a question of fact, 627 
usual form of covenant for, 623, 624 
enrol incut, lease by tenant in tail, of, necessity for, 360 
entry, forcible, liability of lessor on effecting, 667, 668 
neccsssity for, to secure full benefit of lease, 404 
right of, liability of lessor iu absence of reservation of, 613 
to cut timber, when implied to lessor, 432 
when implied to lessor, 513, 614 
tenant, by, after grant, necessity for, 335 
aqiiitahle a<9signGC, inability of, to exercise an option to purchase, 392 
e<piity, relief against defective leases granted ‘in, 364 
estate agent, general authority of, to give notice to quit, 462 
estoppel, created by attornment, 836 

lease under powers, when good by way of, 361 
payment of rent operating as an, 473, 474 
tiUe of landlord, when created by, 836, 337 
cricUon, liability of lessee for rent after, 479, 480 

tenant, of, unlawful, no apportionment in, 488 
wbat will amount to, 480 

when person claiming under title paramount, 480. 481 
•widenee, parol, admissibility of, as to part performance of agreement for 
lease, 375 

exception, “ Umber and other trees,** of, to what it extends, 481 
trees, of, from demise, extent of, 431 

liability of lessee on cutting, 43S, 483 
exceptions, lease, in, nature of, ^7 
nxecutor, avoidance of liability of; as assignee^ 689 
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executor de son tort, when liable as an assignee, 69S 

enforcement of agreement for lease against, terms of order, S80 
extent of liability of, as assignee, 598, 509 

right of, to sue for breach of covenant for damage to trees In 
lessor’s lifetime, 432 
powers of leasing of, 347, 348 
when lease may be granted by, 348 
executory agreement, effect of payment of rent on, 368 

when instrument construed as, 368, 369 
expiry of lease, effect of remaining in possession after, 435, 436 
express covenant, when obligation enforced by lease amounts to, 387 
farm buildings, what is included in, 412 
grant of, what is included in, 412 
fences, duty of tenant as to, 514, 615 

fire, liability of lessee for rent where premiRes destroyed by, 481 
to rebuild in case of, extent of, 519, 520 
under covenant to repair where premises <lesiroyed by, 
extent of, 520 

lessor where premises destroyed by, extent- t-f, 520 
suspension of rent in case of, when lessee entitled to, 522, 523 
when lessee liable for damage caused by, 498 

insurance, right to moneys payable in resjjoct of, not affected by option to 
purchase, 393 

fixtures, agricultural, right of tenant as to, 565 

alteration in position of, effect of, 428, 429 
buildings not removable by tenant as, 424 
examples of, 418 — 420 

fittings to fixed machinery in nature of, 421 
liability of undcrlcssee in respect of, 410, 411 
new lease, effect on tenant’s right to remove, 425 
ornamental, right of tenant to remove, 423, 423 
removal by tenant, must be without damage, 423, 42 
test to determine nature of, 417, 418 

time for removal by tenant, 434 ^ 

trade, right of lessee to remove, 421, 432 
when irremovable, 417 

passing under the demise, 416 
“ fixtures,” what will be included iu term, 426 
flats, landlord’s covenant for quiet enjoyment of, extent of, 571 

principles regulating, relation of landlord and tenant applicable tc^ 
670, 671 

forcible entry, liability of lessor on effecting, 567, 568 
forfeiture, bankruptcy, on, statutory provisions as to, 542, 543 
clause, construction of, 532, 533 
compensation as condition of relief against, 641 
effect of, on underlease, 531 

waiver where there is a continually recurring cause of, 
538, 539 

form of statutory notice to be given before action taken for, 640 

grant of lease by copyholder, when liable to, 346 

impugning lessor’s title a ground for, 532 

mortgage by 8ub<«leiniRo when occasionimr, 579 

provision for, in building agreement, 568, 569 

relief against, limitation of time for, 544, 545 

right of underlessee as to, 545. 546 
when given to an underlessee, 543, 544 
statutory provisions as to relief against, 539, 540 
when accruing under proviso for re-entry, 530, 531 
freehold estate, creation in futuro, rule against, 459, 460 

exclusion of lessee’s right to call for the title to the, 382 
freeholds, lease by married woman of non-separate, invalidity of, 356 
friendly societies, powers of leasing of, 348 
” fruit,” legal acceptation of term, 431 

furnished house, breach of implied condition on letting, what will amoonl 
to, 669, 67u 

implied condjllon as to fitness for habitation, 569, 070 
right of tenant to alter position of furniture iu, 570 
future lease, creation of interetss termini by, 405, 406 
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game, duties of landlord and tenant where reaerred, 433, 484 
ownership in, 433 

reseryation of, rights of lessee where lease proyides for, 433 
garnishee order, when made in respect of rent due, 473 
gas fittings, practice not to treat as fixtures, 421 

good tenantable repair, liability of tenant under coyenant to keep premises in, 
607, 508 

grant, not enlarged by covenant for quiet enjoyment, 628, 529 
grantee, reversion, of, extent of liability of, 597 
extent of, right of, 597 

grantor, inability of, to grant fresh licence to defeat purpose of first, 338 
revocation of licence by, 338 

grass, purchaser of, when held to have exclusive possession of, 837 
ground game, rights of lessee as to, 433 

growing crops, assignee of, extent of right of, as to removal, 426 
right of tenant as to, 565, 666 

guarantee, payment of penalties contained in lease, for, provision for stamping, 
400 

guardians, effect of lease by, 351 

in socage, extent of leasing powers, 351 
limited powers of leasing, when appointed by the court, 351 
guest, liability of lodging-house keeper as to goods of, 339 

tenant's, liability of landlord for injury to, when caused by nrn- 
repair, 606 

half a year, how reckoned for purpose of notice to quit, 445, 446 
head lease, necessity for intending underlessee to inspect, 409 

provision for observance of covenants in, or grant of under- 
lease, 408, 409 

heir-at-law, right of, where property leased by infant, 349 
hereditaments," meaning of, 413 
bolding ovfur, effect of, where tenant pays rent, 441 

terms of tenancy created by, and payment of rent, 443 
when not amounting to waiver of notice to quit, 455 
honours, incapability of, to be the subject of leases, 841 
" houK," meaning of, in grant by lease, 412 
house agent, extent of authority of, to bind principal, 372 

Housing of the Working Classes Act, 1890, conditions implied by, on letting 
small houses, 503 

Housing, Town Planning etc. Act, 1909, implied undertaking to keep in 
repair under, 504 

husband, lease by, of wife's land under the Settled Estates Act, 354 
identity, property in lease, of, evidence of, 411 

ini moral purposes, effect of use of premises for, with lessor's knowledge, 515 
iuiplied condition, as to letting of small bouses, 503 

covenant, quiet enjoyment, for, duration of, 525, 526 
surrender, change in position of tenant as effecting, 560 
Impositions, construction of covenant imposing liability as to, on lessee, 496, 406 
liability of lessee covenanting to pay, 494 

tinder full covenant to puy, not affected by 
short term, 496 

improvements, expenditure on, as evidence of part performance, 376 

non-liability of tenant for, when effected by landlord, 506 
permanent, right of agricultural tenant to compensation for, 567 
stamp duty on, when charged aa on a consideration, 899 
Inrome tax, covenant for payment by tenant, Invalidity of, 476 
deduction of, on payment of rent, 476, 477 
insurance premium not to be deducted by lessor for purpose of, 521 
incorporeal hereditament, as the subject of a lease, 840, 841 

demise with land to which not appurtenant, effect 
of, 886 

grant of, when seal essential to validity, 339 
lease of, when deed neoessaiy, 384 
single rent reserved in respect of land and, how 
treated, 466 

inereased rent, reservation of, nature of, 469 

•tamp dn^ on instrument reserving* 399 
Indemnity, covenant of, by assignee of lease, 593, 594 
•aforaeiDent of covenant of, 594 
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isdemnliy, lessee’s right to^ as against assignee, extent of, 602, 698 
Industrial societies, powers of leasing of, 848 
infanti lease by, effect of, 348, 349 

nnder the Settled Estates Act, 1877, when granted, 351 
of lands of, powers nnder the Settled Land Acts, 1882 — 1890... 360 
to, effect of, 362 

lessor, confirmation of lease by, what will amount to, 349 
surrender of lease by, iK>wer of court as to, 352 
tenant for life, lease by, how order as to, obtained from the court, 350 
powers of trustees of settlement of, as to leasing, 360 
injunction, grant of, to restrain waste, 600 

insurance, liability of lessee to account where effecting separate, 522 
money, application of, 523 
office, stipulations as to, 621 
usual, covenants for, 621 

insure, breach of covenant to, what amounts to, 622 

interetse termini, creation of, by lease commencing at future dat«». 405, 406 
nature of an, 404 
what is an, 335 

invalid lease, incorporeal hereditaments, of, effect of, 385, 386 
when operating as an agreement for a lease, 386 
investigation of title, restriction of rights of lessee, 881, 383 
Ireland, essentials to valid notice to quit agricultural holding in, 449 
joint tenants, essentials to effective lease by, 343 

separate power of, to lease share, 343 
land, demise of, no implied warranty by landlord on, 601 
lease under power, how far affecting, 362 

power of companies as to bolding and granting leases of, 842, 313 
what is included in term, 840 
'* land,*' meaning of, when used in a lease, 411, 412 
laud agent, extent of authority of to bind principal, 372 
registiy, registration of le^e at the, 402 
tax, payment and deduction of, 477 

Lands Clauses Acts, covenant not to assign not broken by assignment under, 


lease, agreement conferring possession of goods, when a, 341 
for, terms essential to, 369, 870 

when construed as a lease, 367, 308 
agricultural, custom of the country as affecting form of, 563, 604 
building societies’ powers to grant or take land on, 342 
change in provisions of, or in the rent, when creating a surrender, 
conditions of covenant in, necessity for strict observance of, 40-, 
463 

consideration for, as to mention of in deed, 386 

contents of, 386, 387 

copyholder, by, when valid, 344, 84.^ 

corporations, by and to, powers, 346, 347 

costs of preparation of, fiabiiity for, 40-, . 

creation of, where for more than three years, 381 

Crown lands, of, provisions regulating the grant of, 317 

deed, by, date from which Uking effect, 386 

distincUoD between, and agreement lor a lease, 300 

execution in duplicate, object and practice relating to, 391, 39.> 
executors and administrators, by, powers, 347, 318 
for life, creation of, 460 

effect of covenant for renewal, 401 
form of, 461 

nature of interest created by, 459, 400 , . . 4 -a 

tenant under, not subject to Settled Land Act, 188*,... 
years, duration of term, 467, 458 

effect of instrument granling, 4.i6, 457 
friendly societies, by, 348 

future, creation of interetne termini by, lOo, tun 
grant of, in perpetuity, effect of, 458 
guardians by, effect of, 851 
industrial societies, by, 34S 
Infsnt, by, effect of, 849, 3.50 
to, effect of, 362 


( « ) 



Indbx. 


LAITDLOBD AND TENANT— ooniiiMterf. 

lease, invalid, of incorpoireal hereditaments, effect 885 
licence and, distinction between, 337 
married woman, by, when as feme »ole, 353 
mortgagor or mortgagee, by, statutory powers, 856 , 357 
not exceeding three years, how created, 388 
of what may be granted, 340 
options to renew and det^mine, 393, 394 
power, under, to be '* at the best rent,*’ effect of, 363 
receiver, by, effect of, 358 
registration of, 400—402 

Settled Estates Act, 1877, under the, powers of the court as to, 366, 366 
settled land, of, by tenants for life, 344 

under powers, of, effect of, 361 
tenant for life, by, how granted, 358, 359 
in tail, by, powers as to, 360 
trades unions, by, 348 

what is incapable of being the subject of a, 341 
” lease,” Tcstrictiou of term, 341 

leaseholds, lease by married woman of non-separate, invalidity of, 356 
TiCases Act, 3849, effect of, where lease under power defective, 364 
legal estate, acquisition of, by lessor, effect of, 336 
lessee, Ijciiefit of covenants of, when running with the land, 586, 587 
death of, devolution of interest on, 598 
devolution of property on bankruptcy of, GOO 
extent of liability of, for costs of preparation of lease, 403 
infancy of lessor not ground for repudiation by, 349 
infant, avoidance of lease to, on attaining full age, 352 
liability of, after assignment of lease, 59:2 
assignee to indemnify, 592, 593 

for apportioned rent, when surrendering between two rent 
days, 483 

cutting trees excepted out of demise, 432, 433 
waste, extent of, 498 — 500 
^ on covenants, extent of, 688, 5S9 

under covenants to pay, duties, outgoings, impositions or 
burdens, 493, 494 

where premises destroyed by fire through negligence, 519, 
520 

right of, to assign or underlet extent of, 575. 576 
call for lessor’s title, restriction of, 382 
underlease when lease contains covenant for renewal, 464 
where game reserved, 433 

lessor cannot make title to whole of the property, 380 
lessees, adjoining, liability as between, 591 

lessor, acceptance of assignee as tenant by, when not inferred, 581, 682 
covenants by, in lease, what are, 888 

when running with the land,” 587, 688 
determination of tenancy at w'ill by, 436 

extent o£ liability of, for injury to tenant’s guest caused by non-repair, 
605 

to repair, 601 

under covenant to repair, 511, 612 
where premises destroyed by lire, 520 
knowledge of, as to use of premises for illegal or immoral purposes, 515 
liability of, after assignment of reversion, 597 

when non-repair amounts to public nuisance, 504, 605 
no implied warranty by, as to fitness of unfurnished house for habita* 
tion, 602 

right of entry of. to cut except *>d timber, 432 
jn respect to timber, 430 
service of notice to quit on, 453, 454 
title of, investigaUoQ of, 381 — 383 

when created by estoppel, 336 
letter, contract by, sufficiency of, 371 

licence, agreement fop. writing not necessary to validity of, 888 

covenant for maintenance of, extent of lessee’s liability under, 57L 
fit 3 

effect of Qoo^ompliance with, by copyholder, 845 
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Ueeoce, essentials of, to give an exdnsiye light, S87 

grant of lease by copyholder without, effect of, 845 
■ liability of grantor to grant fresh licence to defeat purpose of first, 

888 

nature of, 388, 339 

necessity for, on leasing of copyhol^ 383 

xemovd of fixtures after determination of term, for, when seal neces- 
sary, 426 

usual covenants as to, 572, 673 
when grantor may revoke, 338 
irrevocable, 389 

necessary to grant of underlease, 388 
running with copyhold land, 345 
to assign, form and effect of, 580, 581 
licences, instances of, 337, 838 
licensed premises, usual covenants on lease of, 571 

licensing compensation rate, tenant’s right to deduction in respect of, 479 
life interest, lease by married woman of, how granted, 354, 355 
limitation, time, of, for relief i^ainst forfeiture, 544, 545 
local authority, option in, to claim paving and other expenses from landlord or 
tenant, 489 

recovery of paving expenses by, 491, 492 
“ lock up ** shop, non-liability of landlord of, to protect tenant’s goods, S3Sr 
lodger, position of, when landlord retains control, 339 

property of, liability of lodging-house keeper as to, 339 
rights of, to conveniences of house, 339 
lodgings, tenancy from year to year of, not presumed, 441, 442 
lunatic, lease made by, effect of, 353 

property of, statutory provisions as to, 353 
magistrates, recovery of possession of small tenements before, procedure. 
669^561 

market gardener, rights of, as to removal of trees and shrubs, 431 
married woman, invalidity of lease by, of non-separate property, 356, 366 

lease by husband of non-separate property of, effect of, 356, 
356 

of life interest, bow granted, 354, 355 
under a power, 354 
to, effect of, 366 
leasing powers of, 363 
tenant in tail, lease by, 354 

when statutory leasing powers of tenant for life applicable 
to, 355 

memorandum, addition of, to deed before execution, effect of, 395 

in writing, Bufficiciicy of, to satisfy tlio statute, 373, 374, 375 
of association, leasing powers of companies usually conUinr-d 
in, 343 

merger, term of years, of, effect on covenants, 563 

underlease, 553 
in reversion, 562, 553 
wliere none in equity, 563 


** messuage,'* meaning of, 412 

Middlesex, registration of lease of lands in, 40b 58.3, 584 ^ a Aut 

mining lease, liability of tenant for rent undesr, where minerals exhausted, 
under powers, extent of, 362 
monthly tenancy, how determined, 445 

mortgage, covenant against underletting when l^okcn by, 579 
mortgagee, lease by, not under statutory powers, form of, 358 
statutory powers of leasing ot 356, 357 
time allowed to, in removal of tenants fixtures, 426 
mortgagor, attornment by, effect of, 336 

effect of lease by, not under statutory powers, 55# 
statutory powers ef leasing of, 
necessary, liability of infant for rent as a, 3u2 
negative covenants, liability of assignee to observe, 690, 691 
nature of, 534 

acttUnnce. fire ceased by, liebiH^ of lessee ee to, 619, 690 
aew Doildiage. no right va tenent to allowance f° r« 417 

OB tenaat’a r%bt to remove fintafe^ 936 
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new leafie, grant of, as effecting a surrender, 549, 550 

noisome or c^ensive trade or business, covenant against, when broken, 5 19 

non-repair, measure of damages in action for, 612, 613 

non-separaio properly, lease by husband of wife's, effect of, 356, 366 

married woman of, bow granted, 364 

when invalid, 366, 36G 

“ not to assign," when covenant broken, 576, 677 
notice, breach of covenant occasioning forfeiture, of, service of, 641 
covenant to repair on, effect of, 610 
form of statutory, before forfeiture, 640 

revocation of licence, of, when licensee entitled to, 338, 339 
statutory, of intention to proceed to recover possession before magis- 
trates, 660 

■ulliciciicy of, to dctcrininc tenancy at will, 436 

involve payment of double value, 665 
to quit, acceptance of new tenant by landlord, effect on, 455, 456 
agent, by, when effectual, 451, 452 
construction if incorrect, 460 
contingent, when invalid, 460, 461 
co-owners, by, how given, 452 

date of commencement of tenancy necessary to ascertain effect 
of, 447 

expiry of, 446 

where yearly tenancy arose from holding over, 448 

void lease, 448 

upon which possession to be given up, how expressed 
in, 449, 460 

d(*ternii nation of tenancy from year to year by, 443~445 
effect of indorsement of memorandum of service on, 452 
when specifying increase or decrease in rent, 451 
form of, 449 

how period reckoned, 445, 446 

length of, to determine tenancy from year to year, 444, 445 
not required to determine lease for years, 458 
• service of, 462—454 

waiver or withdrawal of, effect of, when by consent, 454 
when effectual, 454 

weekly tenancy, date on which to be given, 417 
when dispensed with, 456, 450 

may be given to sub-tenant, 451 
who can give, 450 

nuisance, covenant by lessee against causing, whoa broken, 516 

non-repair amounting to a public, liability of landlord, 504, 505 
offer and acceptance essential to concluded contract, 370 
otilces, incapability of, to be the subject of leases, 341 
option to determine, by whom exercisable, 303, 394 

" if the parties think fit," effect of, 393 
strict observance of provisoes necessary to exercise of, 
304 

purchase, condition precedent to, observance of, 391 

effect of exercise on relation of landlord and tenant, 391 
when exercised, 391 
how and by whom exercisable, 393 
usually expressed, 390, 391 

no power in personal representatives to give in a hase^ 
348 

restriction aa to time of exercise of, 391 
stamp duty on, when payable, 400 
renew, effect of, 393 
Orchard, reasonable use of, what is, 433 
ornamental fixtures, right of tenant to remove, 422, 423 

UQ^iogs, liability of lessee where covenant to pay rates and taxes includea, 

parcels, lease, in, how described, 411 

questions as to property included in, evidence admissible, 413. 414 
parol demise, reservation may be made out of, 428 
lease, term for which may be made, 388, 884 
part pertormaaoei act* that will amount to^ 878, 377 
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pait petfarmanee, agreement for lease, of, admlssiblUt^ of parol eridence, S75, 
876 

when sufficient to dispense with the xequirements of the 
* Statute of Prauds, 872, 878 

parties, agreement for lease, in, description of, 874 
e party walls, payment by tenant in respect of, when may be deducted from rent. 
478, 479 

paving expenses, form of covenant to throw liability on lessee, 494, 495 
recovery of, by local authority, 491, 492 
right of tenant as to deduction from rent, 477, 478 
payment of rent, not conclusive evidence of tenancy from year to year, 412 
** peaceably and quietly," meaning of, 628 

penal ren<^ breach of covenant not authorised by reservation of, 470 
nature of, 469 

stamp duty not charged on, 899 
" perform," meaning of, 634 

permanent improvements, right of agricultural tenant to compensai ion for, 
667 

permissive waste, definition of, 496 

perpetual renewal, when court will give effect to covenant for, 463, 464 
perpetuities, rule against, effect on options of purchase, 391 
personal representatives, devolution of lease on, on death of leasee, 698 
extent of liability of, as assignees, 598, 699 
how real estate held by, 848 
plantations, exception of, from demise, extent of, 432 
policy moneys, right to, not affected by option to purchase, 302 
**pool," grant of, what it includes, 412 
positive covenants, nature of, 534 

possession, a condition precedent to action for breach of covenant for quiet 
enjoyment, 629 

action by lessor to recover, procedure, 658, 669 
acts of landlord not amounting to a taking of, 64£ 
adverse claim for, duty of tenant as to, 559 
apportionment where tenant unable to take, 485 
change of, essential to surrender by operation of law, 648 
date of giving up, how expressed in notice to quit, 449, ):i0 
delivery of, when sufficient to effect a surrender, 649 
effect of letting tenant into, where agreement unauthorised, 372 
entry into, as evidence of part performance, 876, 877 
exclusive, what will be sufficient to give, 837 
liability of tenant to restore, at end of tenancy, 666, 567 
recovery of, before magistrates, limit and procedure, 669 — 601 
in county court, right of landlord as to, 669 
where premises deserted, 661 
post, remittance of rent by, liabilltv of tenant, 474 
power, defective lease under, relief given in equity, 363, 364 
lease by married woman under a, 364 
of settled land under, effect of, 86 1 
under, land to which it extends, 362 
term authorised by, 362, 863 
to be " at the best rent,” elTect of, 363 
premises, meaning of, in demise of bouse and premises, 413 

use of, for illegal or immoral purposes, effect of lessor's kn*iw letlj^e 
as to, 516 

presumption, arising on encroochm^t of waste by tenant, 661, 662 
when tenancy from year to year ari-es from, 440 
produce, farm, covenant restricting removal of, 664, 666 
profit d prendre, validity of grant by parol, 339 
profits oi land, grant of all, equivalent of, 412 
property, description of, in lease, 411 

when subject of agreement for lease, 374 
interest remaining in landlord after grant of lease, 335 
Public Health Act, 1876, payments by tenant under, when may be dfducted 
from rent, 478 

pubUo-bonse, covenant against use of premises as, when broken, 618, 619 
pnliln^^own premises, Uability of tenant to breach of covenaoi (o repair 

fur \mifo pUt esUte, when arising, 469 
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qiurter-day, period of half a year's notice when tenancy commenced at, how 
reckoneo, 446, 446 

quiet enjoyment, duration of implied covenant for, 626 

effect of covenant for, 624, 626 * 

flats, of, extent of covenant for, 571 

implied covenant for, 625, 626 , > 

interference with, a question of fact, 627 
usual form of covenant for, 623, 624 
rates and taxes, agreement to pay, extent of, 490 
definition of, 488 

letting at a rent including all, rights of tenant, 490, 491 

usual covenants in lease in respect of, 491 

when liability as to, may be the subject of agreement, 489, 

490 

ordinary, when assessed upon and payable by occupier, 488, 489 
taxes and assessments, nature of covenant to pay, 492 
ratiflcation, lessor, by, on attaining full i^e, effect of Infants* Relief Act, 1874 
...849, 350 

reasonable user, what amounts to, 497 

** reasonable wear and tear,** effect of limiting tenant's liability by excepting, 

607, 608 

re-assignment, liability of assignee after, 692 
rebuild, liability of tenant under covenant to, 608 
receiver, appointment of, of prerxiises subject to a lease, effect of, 368 
lease by, effect of, 368 

re-entry, extent of lessor's right of, where lessee fails to restore possession, 

567, 658 

person to whom right can only be reserved, 634, 635 
power of, conditions in lease include a, 631 
proviso for, effect of, 630, 631 
statutory conditions as to, 639, 640 
what amounts to, 636 

registration, assignment or underlease, of, with superior landlord, provision 
for, 400 

land registry, at, effect where compulsory, 402 
* lease of lands in Bedford level, when requiring, 401, 402 
Middlesex, of, 401, 683, 584 
Yorkshire, of, 401, 583, 584 
leases not subject to, 402 

necessity for attestation where deed subject to, 395 
title to leaseholds, of, procedure, 683 
re-grant, reservation, operating as, 428 
relation, landlord and tenant, of, when arising, 335 
release, option, of, mode of, 394 

relief against forfeiture, abandonment of order for, 642 

compensation as condition to, 641 
lessee's right to, 541 
limitation of time for, 644, 545 

none on broach of covenant against assigning, 642 
statutory conditions relating to, 539, 640 
renewal, perpetual, when court will ^ve effect to oovenaot for, 463, 464 
of lease, effect of covenant lor, 461, 462 
option for, 393 

rent, acceptance of bill of exchange no discharTO of, 474 

action for recovery of, right of landlord to bring, 486, 487 
agreement for a lease, in, how to be stated, 375 

to Increase <Mr reduce, to, necessity for writing, 467 
apportioned, recovery of, 483 
npporUooment of, 482, 483 

none where tenant wrongfully evicted by landlord, 485 
where part of the premises surrendered, 484, 435 
position of tenant changed, 433 
reversion severed, 484 
tenant unable to take possession, 485 
an incident to the reversion, 468, 469 
ahaaga In, or in provisiciis of lease, when creating a sarrf ndar, 680 
dediwtioii of Incom tax on payment of, 476, 477 
da do o Hons allowed from, 474, 476 
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fant, effect of sarreader od liability for, 552 

how payable when reserved in money, 474 
recovered, 485, 486 

« increased or diminished, effect of notice to quit specifying, 450, 451 

reservation of, nature of, 469 
liability of builder under building agreement for, 568 
* infant for, when a necessary, 352 

lessee for, after eviction, 479, 480 

where premises become uninhabitable* 481. 482 

nature of, 464, 465 

necessity for certainty as to amount of, 466. 467 
out of what can be reserved, 405 
payment of, in advance, nature of, 471, 472 

increased, by tenant in possession as evidence of part per- 
formance, 376, 377 

not a condition precedent to performance of covenant for 
quiet enjoyment, 525 

conclusive of creation of tt^naney from year to year, 442 
on assignment of reversion. 475 
when operating as an estoppel, 4 73. 474 
payments which are not, 465, 466 
penal, stump duty not charged on, 390 

relief against forfeiture for non-paynient of, rights of lessee. 544 
reservation of an entire, where incorporeal hereJitaiuent leased with 
land, effect of, 385 
right of assignee of, to sue, 473 
specialty debt, a, 468 

suspension of, on damage by ffre. in what cases, 522, 523 
time and mode of payment, 470, 471 
to whom pigment made, 472, 473 

treatment of single, when issuing out of land and incorporeal heredita- 
ments, 466 

when garnishee order made in respect of, 473 
in arrear, 471 

words used in reserving, effect of, 467, 468 
repair, construction of covenants to, 505 — 512 

covenant to, liability of lessee under, where premises destroyed by 
fire, 620 

when extending to buildings subsequently erected, 508 
extent of liability of landlord to, 601 
tenant's liability to, 606. 507 

good tenantable, liability of tenant under covenant to keep premises in, 
507, 508 

implied right of lessor to enter under covenant to. 513, 514 
neglect by underlessee to, protection of undorlcssor, 409 
remedy on breach of covenant to. 510, .511 

tenantable, liability of tenant under covenant to keep premises in, 607 
undertaking to keep in, under the Housing, Town rianiiing etc. Act, 
1909.. .504 

** repairs to surveyor’s satisfaction,” effect on tenant’s liability, 609 
representation, fitness of dwelling-house, as to, when amounting to a warranty, 
602, 603 

xeservatiem, game, of, duties of landlord and tenant on, 433, 434 

rights of lessee when lease provides for, 438 
lease, in, nature of, 427, 428 
meaning of, 427, 428 
Bperation of , as a re-grant, 428 

in favour of third party, 429 
rent of, to what cases restricted, 466 
sporting rights, of, for lessor's benefit, extent of, 429 
inti If five covenant, as to user of premises, enforcement of, 616, 516 
waiver of, what wU amount to, 619 
fevesekm, apportionment of rent on severance of, 484 

assignee of, takes with notice of option to renew, 893 
nonctixTent lease when operating as a grant of the, 404, 405 
devise of, rights and liabilities of suecesion in, 895 

mifimsBient of eovenants by socccssors to, 695. 696 
pmoemens « oofeom. ^ tmmnnm of, 696. 697 
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lercrsiofi, extent of liability of grantee of, 597 
right of grantees of, 597 
liability of lessor after assignment of. 597 
payment of rent on assignment of, 473 
rent as an incident to the, 468, 4C9 
tied honse, to, benefit of coTenants derolve with, 579 
what is the, 335 

rcTOcation, licence, of, rights of grantor, 338, 339 
right of entry, liability of lessor in absence of reserration of, 613 
when implied to lessor, 513 
roads, extent to which included in demise, 414 
royalty, a true rent, 465 

rule against perpetuities, option to purchase not to offend against, 391 
'* running with the land,*' resolutions in SpencBr** Case as to corenanti, 

584, 585 

what are covenants, 584 

sale, tenant’s right to cut timber does not carry right of, 429 
seal, necessity for, where lease by corporation, 346 
when necessary to validity of lease, 384 
servant, possession by, how treated, 340 
test as to occupation as, 340 

service, notice of breach of covenant occasioning forfeiture, 641 

to quit, of, effect of endorsement of notice with memorandum 
of service, 452 
how effected, 452, 453 
when sufficient, 453 

set-off, when available to tenant against payment of rent, 474, 475 
Settled Estates Act, power of husband to grant lease of wife's land under, 854 

the court as to granting of leases under the, 
365, 360 

when lease by infant may be made under, 361 
Acts, grant of lease by tenant for life under, 359, 360 
settled land, grant of lease of, under powers, effect of, 361 
lease by tenants for life of, 344 

Settled Land Acts, powers of tenant for life to grant lease under, 858, 359 
shooting tenant, liability of, for damage to crops, 434 

short term, liability of lessee under full covenant to pay all outgoings not 
affected by, 496 

signature, stamp duty not necessary to document on account of, 377 
small houses, implied condition as to fitness of, for habitation, 503 
Small Tenements Recovery Act, recovery of possession under, 559 — 561 
specialty debt, rent reserved a, 468 

specific performance, agreement for lease, of, when court will not grant, 
379, 380 

delay as affecting lessor’s right to, 380 
effect of right to, on agreement for a lease, 367 
grant of, a matter of discretion for the court, 878, 379 
right of parties to maintain action for, on breach of 
agreement for lease, 378 

when granted on parol evidence of agreement for a 
lease, 375, 876 

Speneer*M Case, resolutions in, as to covenants running with the land, 584, 535 
Bportiug rights, grant of, how created, 575 

lease of, extent of authority granted by, 575 
reservation of, in favour of lessor, extent of, 429 
stamp duty, acknowledgment of tenancy when not subject to, 398 
agreement for a lease, on, 877 
application of scale, 398 
consideration, on, 398 

counterpart of agreement for a lease, on, 377 
on, 400 

effect of collateral and incidental stipulations on, 399, 400 
minute of terms of lettlx^g by anetiooeer, when subject to, 878 
scale of, 896, 897 

signature not necossaxy to render document liable to, 877 
when chargeable oo improvements, 899 
consideration io separate parts, 899 
fftotote of Fxouds, memorandum sufflcfeut to satisfy, 878, 874, 878 
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Statute of Frauds, part performance, when sufficient to disnensf with coni' 
pliance with the, 373 

provisi^mB of, relating to grant of leases, 384 
• writing necessary to agreement for lease to satisfy, 372, 373 

statutory notice, of intention to proceed to recorer possession before ina^is- 
^ trates, 560 

steward, extent of authority of, to bind principal, 372 
stranger, rent reserved to a, how recovered, 4GS, 409 

snb-lease, restriction of lessee's right to title where lessor holds under, 382 
sub-tenant, notice to quit to, when may be given, 401 
succesBOTB, reversion, to, rights and liabilities of, 095 
sumimuy procedure, recovery of possession, for, 658, 559 
BU^eriOT^andlord, registration of assignment or underlease with, provisioii 

surrender, by operation of law, what is necessary to, 548 

change in rent or provisions of lease when creating a, 550 
delivery of pc^ession sufficient to effect, 549 
effect on liability for rent, 552 
underleases, 551, 552 
form and effect of, 547, 648 
grant of new lease as effecting a, 540, 550 
implied by change in position of tenant, 560 
infant's lease, of, power of court to order, 352 
lease to third party with consent of tenant as cfTccUng a, 551 
term, of, necessity for deed, 510, 547 
surveyor, repairs to satisfaction of, cfToct on tenant's liability, 509 
suspension of rent, damage by fire, when entitling lessee to, 522, 523 
when lessee entitled to, 479-^82 
tapestry, right of tenant to remove, 421 
tux, meaning of, 480 

tenancy at sufferance, effect of death of tenant on, 438 

no right of distress in respect of, 439 
none against the Crown, 438 
rights of tenant of, against trespassers, 438 
when arising, 437, 438 

will, death of either party to, effect of, 437 • 

express, effect of, 434 
how determined, 436 

implied determination by landlord, 436, 437 
nature of, 434 

contract for, 336 

when becoming a yearly tenancy, 435 
implied, 434, 435 

corporeal hereditament, of, essentials to create, 337 
creation of, 335 

date of commencement of, how proved, 447, 448 

necessary to ascertain effect of nofice to 
quit, 447 

determination of, under proviso for re-entry, when arising, 630, 531 
term of years, for, commencement of, 456, 457 
duration of, 457, 468 
how arising, 456 

year to year, from, effect of underlease of, 407 
how determined, 443, 446 
nature of, 439 

payment of rent not conclusive evidence of. 1 12 
terms where created by tenant holding over 
paying rent, 443 

where arising from presumption, 440, 441 
words sufficient to create, 335 - 

tenant, all^ation by, as to date of commencement of tenancy, effect of, 4i3 
at will, non-liability of, for waste, 498, 499 
attornment by, effect of, 335, 336 

change in position of, when effecting a surrender, 550 
covenants by, what are, 387, 383 
determination of tenancy at will by, 437 
duty of, as to repair of fences, 614, 516 

Upon waste by, presumption arising, 661, 5oS 
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tenant, fitness of, duty of land oar boose agent aa to, 878 

for life, infant, powers of trustees of aetUement aa to leasing landi 
of, 860 

lease by, of settled land, 844 

under the Settled Estates Act, effect of, 869, sSc 
leasing, powers of, 868, 869 

when applicable to a married woman, 356 
grant of new lease to, effect on right to fibctnres, 426 
guest of, liability of landlord for injury to, when caused by non- 
repair, 506 

liability of, for waste, how enforced, 600 

on failure to deliver up premises at end of tenancy, 556, 667 
to repair, extent of, 608, 607 

mortgagor, of, under void lease, when -becoming tenant of mortgagee, 
367 

non-liability of, for inherent defects or improvements effected by 
landlord, 606 

occupation of part house when creating position of, 340 
position of, before entry under lease, 404 
on death of a joint tenant, 343 
rates, when assessed upon and payable by, 488, 489 
removal of fixtures by, must be without damage, 423, 424 
time at which to be done, 424 
right of, to cut timber, extent of, 420 

trees and underwood, extent of, 430, 431 
riglits of, when premises let at a rent including all rates and taxes, 
490, 491 

shooting, liability of, for damage to crops, 434 
year to year, from, liability of, for waste, 499, 500 
ten ant-in-tail, dfoct of lease by, not made under express powers, 360, 861 
essentials to valid lease by, 360 
power of, to grant leases," 360 

tenan table repair, liability ox tenant under covenant to keep premises in, 607 
tenant’s fixtures, covenant taking away right to remove, how expressed, 426, 427 
tenants in common, lease by, effect of, 343, 344 

right of, to bring separate action in ejectment, S44 
** tencihents,” meaning of, 413 
term, agreement for lease, in, how fixed, 374, 375 

creation by lease under power, period to which good, 363, 363 
definite liwt of, how determined, 458 
tenancy, of, must be certain, 458 

third party, lease to, with consent of tenant as effecting a surrender, 551 
reservation in lease may operate in favour of, 429 
three years, lease not cxceedii^, how created, 383 

ti«^l house, benefit of covenants in lease of, devolve upon reversion, 673 
implied condition applied to covenants by lessee of, 673 
timber, coppice, tenant's right to cut, 430 
extent of tenant's right to, 429 
landlord's right to, 430 

when waste committed by tenant in cutting, 430 
young, liability of tenant in respect of, 430 
** timber and other trees," exception of, to what it extends, 431 
time, limitation of, for relief against forfeiture, 544. 545 
title, covenant for, not implied by word "demise," 627 
impugning lessor's, a ground for forfeiture. 532 
landlord's, when created by estoppel, 336 
lessor's inveatigatton of, Sol — 383 

limit of statutory restrictions on lessee to call for, 382, 383 

measure of damages when non-performance due to lessor's defective, 380 

payment of rent as recognition of, 473 

registration of lessee's, procedure, 683 

restriction of lessee's right to call for, 332 

right of lessee, where lessor unable to make good, to whole of the 
property, 380 

trade, covenant not to carry Qn» meaning of, 616—618 
fixtures, fight of lessee to remove, 421, 422 
unions, powers of leasing of, 348 
trees, cofennnls rtiMng to, ol^eot of, 439 
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treeB« eattiog* wbm excepted oat of demise, liabillly of leasee, 432, 488 
exception of, frmn demise, extent of, 431 
property in, as between adjoining owners, 431 
tenant's property in, 480, 481 
trespass, right of tenant at sufferance in respect of, 438 
tmstee in bankmptcw, right of disclaimer of, 663, 654 
tmstees, charitieB, of, lea&ng powers of, 342 

provisions governing the granting of leases to, 342 
settled land, c^, effect of lease in absence of power, 361 
turves, grant to dig, extent of, 412 

underlease, agreement for, provision as to covenants in, 410, 411 

covenant against underletting when broken by grant of, 578, 579 
effect of fmeiture on, 631 

merger of term on, 663 
surrender on, 661 
when made by parol, 407 

where granted zot term equal to a greater than lessee's, 
406, 407 

executors and administrators, by, when supported, 347 
registration with superior landlord, 400 
right of lessee to grant, extent of, 675, 576 

when containing covenant for renewal, 
464 

tenancy from year to year, of, effect of, 407 
when consent necessary to grant of, 383 
underlessee, covenants usually imposed upon, 408, 409 

damages in lieu of injunction for waste not given agniiist, 500 
deductions from rent allowed to, 475, 47G 
duty of, before taking bis lease, 408 
inspection of head lease by, necessity for, 409. 110 
liability of, to observe negative covenants, 590, 591 
relief against forfeiture, when given to an, 543—516 
underlessor, protection of, gainst nndcrlossce's neglect to rcp.ur, 109 
underletting, covenant against, when unreasonable, 389 
underwood, tenant’s property in, 430, 431 

unfurnished dwelling-house, no implied warranty by as Vfl of, 

602 

uninhabitable, liability of lessee for rent where premises hoeomc, IKI, 182 
universities, powers of leasing conferred upon, 366 
unusual covenants, what may be, 389, 390 
use and occupation, action for, nature of, 487 

what landlord must show to sucreod in netion ftir IS7. 488 
when action may be brought in respect of, 486, 487 
user, reasonable, what amounts to, 497 

restrictive covenants as to, enforcement of, 515, 516 
usual covenant, provision for registration with superior landlord n(d a, 400 
covenants, lease, in, as to rates and taxes, 491 
what are known as, 388, 389 
when covenants implied by statute become, 389 
verbal lease, for what term may be made, 383, 384 
voluntary waste, meaning of, 496 

nature of destruction to constitute, 497 
waiver, effect of, where cause of forfeiture continually lecuiring, 538, ,539 
extent of application of, 539 
forfeiture, of, what acts amount to, 537, 538 
notice to quit, of, what amounts l/O, 454, 455 
restrictive covenant, of, what will amount to, 519 
ward, lease by guardians on behalf of, effect of, 351 
warrant, recovery of possession, for, issue and effect of, 560 
warranty, none impU^ by landlord on demise of land, 50l 

representation as to fitness of dwelling-house, when amounting ts^ 
502, 603 

waste, sgricultoral, liability of tenant as to, 564 

commisBion of, by tenant in cutting timber, 430 
encroachment upon, by tenant, presumption as Co, 661, 662 
lisbility of lessee for, extent of, 498 

bow enforced, 600 
years for, 499, 600 
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waste, liability of lessee from year to year for, 499, 600 
measure of damages given in action for, 600 
nature of, 496 

non-liability of tenant at will for, 498, 499 ^ 

when not committed, 49G, 497 

water, expression used when soil under, intended to be granted, 413 ^ 

grant of, rights usually passing under, 412 
rate, when covenant by lessor to pay rates includes, 492 
weekly tenancy, date upon which notice to be given, 447 
how determined, 445 
woods, lease of, what is included in, 412 

or underwoods, exception of, from demise, extent of, 433 
writ, issue of, as final election to determine the term, 63C 
writing, agreement for lease to be in, 372 

necessity for, when lease for over three years, 384 
year to year, tenancy from, creation of, where tenant remains in possession 

after expiry of lease, 436 
determination of, 439, 440, 443 
enforcement of agreement for, not generally 
decreed, 379 

invalid lease when operating as, 383 
liability for waste attaching to, 499, 600 
lodgings not presumed to be held under, 441, 442 
nature of, 439 

payment of rent not conclusive evidence of, 442 
terms of, where created by tenant holding over 
and paying rent, 443 
underlease of, effect of, 407 
when arising from presumption, 440, 441 
yearly tenant, date of notice to quit to, when tenancy arising from holding over, 

448 

void lease, 
448 

years, tenancy for term of, commencement of, 456, 457 

effect of instrument granting, 456, 457 
* when arising, 456 

Yorkshire, registration of lease of lands in, 401, 683, 684 
young timber, liability of tenant in respect of, 430 


LIBKL AND SLANDER, 

absolute privilege, application of, to communications made in the affairs of 
Stote, 684 

as a right of the public, 677 

extent to which applied to judicial proceedings, 682 

parliamentary proceedings are subject to, 
683 

nature of, 677 

words spoken in the administration of justice as subject 
of, 678-^82 

action, cause of, where disclosed, 646, 647 

none disclosed in statement of claim, 646 
libel, for, publicatiou necessary to found, 636, 656 
or slander, for, defined, 724 

nature and object of, 605 
proper party to bring, 610 

what must be alleged in statement of claim, 608 
persons against whom none will lie, 678, 682 
power of court to dismiss before plea of defendant entered, 677 
right of partners to bring joint, 614, 615 
on the case, allegation and proof required of plaintiff in, 719 
when may be brought, 611, 736 
actionable libel, nature of, 606, 607 
actions, consolidation of, practice as to, 729 

administration of justice, words spoken in the, privilege attaching to, 678, 683 
administrators, right of action m libel and slander surviving to, 613 
affairs of State, absolute privilege attaching to communications in the, 684 
agent, liability of newspaper proprietor for publication by, 663, 664 
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agent, publication by particular, liability, 664 
aggravated defamatory libel, liability of person publishing, 709 
alien, right of, to maintain an action for libel or slander, 611 
amendment, statement of claim, of, power of the court as to, C15 
apology, offer of, right of defendant as to, 726 

arr^t of judgment, motion in, right of defendant under Fox’s Libel Act, 742 
authorities, often misleading as to particular words being defamatory, 620 
averments, prefatory, not now necessary, 646 

bankrupt, right of, to maintain action for libel or slander, 611, 612 
breach of the peace, criminal proceedings for libel as temling to a, 60.“), 606 
burden of proof, as to fairness and accuracy of report is ou defendant, 604, 693 
statement being read by third party on whom lying, 

true meaning assigned by innuendo, on whom lying, 617, 
648 

in action for slander on title, 677 
malice in a report, os to, is on plaintiff, CD5 
necessarily on plaintiff, 641, 642 
on defendant os to privilege, C8r> 
plea of justiHcation, of, is on dcrcnd.'int, 67r), 676 
where matter pleaded of public interest, 710 
business, loss of particular and general customers, plea as to, 7:i2, 733 
statement as to, when defamatory, 630 — 632 
cause of action, when none disclosed in statement of claim, 616 
where disclosed, 646, 647 

claims, joint, several, or in the alternative, power of judge as to, 615, 616 
clergyman, right of action where incontinence impnled to, 022 

statement reflecting upon, when cctioimblc per 637 

defamatory, 632 

comment and qualified privilege, comparison of defences of, 707, 708 
dishonest, defence fails if, 708 
facts must not be misstated by the, 703, 706 
must be fair, if pleaded, 705 
nature of, as a defence, 702, 703, 708 
when of a matter of public interest, 703 — 703 • 

company, when action for libel or slander may be brought by, 612, 613 
conduct^ defendant, of, how affecting question of damages, 723, 724 

defendant’s counsel, of, effect on question of damages, 723, 724 
immoral, statement imputing, nature of, 620 
plaintiff, of, when may bo considered by the jury, 721 
consolidated action, assessment of damages in, 729, 730 
contempt, statement exposing persons to, as cause of action, 619 
corporation, liability of, to indictment for libel, 617 

when action for libel or slandcjr may be brought by, 612, 613 
costs when defendant fails on plea of justification and succeeds on piivlicgc, 
670 , 

court, power of, to dismiss the action before plea of dcfcml int entered, 6<7 
Court of Appeal, judgment in, when given to defendant. 654 
crime, defamatory statement imputing, when actionable, 607 

imputation of an attempt to commit, when actionable per sp, 6.39, 640 
intention to commit, not acfionabln per 639, 6|f» 
statement imputing, when action will lie without proof of special 
damage, 637 

statements made in investigating, privileged nature of, 691 
threats to publish libel with intent to r.xtort money as a, 740 
criminal law, the punishment of libel by the, 738, 739 
liability, married woman, of, for libel, 617 
otfencCf reason for ranking libel as, 614 
slander never a, 609 

proceedings, distinction betwe^ civil and, 737, 738 
how t^en, 740, 741 

leave required for, where, in respect of publication In 
newspaper, 746 

liability of publisher of libel to, 655, 656 
nature and object of, 605 
plea of justification in, 606 

provision for defendant’s pleas under the Libel Act, 
1843 ... 748 , 744 
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Btatntes applicable t<^ 746 

cxWics, lo vbat extent jury ma^r be, 710 
cusiomcis, loss of particular and general, plea as to, 732, 733 
damage, allegation and proof of, not necessaxy in action for libel, 610 
special, definition of, 730 

examples of what is and what is not, 731, 732 
proof of, not required in action for libel, 609 
damages already recorcred, plea of, in action against newspaper, 728 
amount of, by whom decided, 719, 720 
assessment of, in consolidated action, 729, 730 
conduct of dcfcndant*s counsel as aiTccting, 723, 724 
effect of defendant’s conduct on question of, 722, 723 
evidence of provocation may be given in mitigation of, 726 

rebutting existence of actual malice may be given in miti- 
gation of, 72G 

excessive, when new trial granted on ground of, 720 
facts to be considered by the jury in awarding, 720 
inadequate, when new trial granted on ground of, 720, 721 
malice as affecting, 717 

right of defendant to give evidence of apology in mitigation of, 726 
parties to piove or disprove actual malice in view of, 721, 
722 

what defendant may show in mitigation of, 725, 726 
debts, statement imputing inability to pay, when defamatory, 626, 627 
defamation, distinction between written and spoken, 609 
defuuiatory, autiiorities often misleading as to particnlar words being, 620 
libel, aggravated, liability of person publishing, 739 

criminal Jaw and its punishment in respect of, 738 
offence of publication of, not triable at quarter sessions, 744 
statement, action for slander will lie when a, 608 

and statement actionable per se, distinction between, 
C35 

. definition of, 606 

not convertible into innocent by allegation of inten- 
tion, 643 

test as to whether imputation as to person’s trade Is 
a, 623 

true test as to, 619 
what is a, 619 

itatements, actionable per ee, classification of, 633, 634 

effect on right of action, 638 
when actionable per ee of tbe person, 607, 608 
words, difference between wiitten and spoken, 609 
nature of, to support action for slander, 610 
defamcr, who is a, 619 

defence, effect of failure of, under Lord Campbell’s Act, 727 
failure of, where comment dishonest 708 
fair comment, of, how far available, 702 
justificatioQ, as a. 669—677 

of, effect of plea, 670 
how pleaded, GCO, 670 

mmnurs and reports not sufficient to support, 676 
nature of comment when used as a, 702, 703 
none that defendant had not intention to defame plaintiff, 641 
particulars of, when snflScient, 673 

when necessity for plea of fair comment as a, docs not arise, 700—702 
struck out as embarraasing, 674 

defendant, action for liliel or slander, in, right of, to show' no injury done to 
plaintiff, 603 

burden of proof as to fairness and accuracy of, is on the, 694, 696 
of pica of justification is on the, 675, 676 
oondnet of counsel of, as affecting question of damages, 723, 724 
effect on question of damagsa, 722, 723 
intention or motive of, how for Immaterial, 609 
Ju^moQt in Court of Appeal, when given toy 664 
person proper to be wnia as, 616 
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defendant, prorlsion for pleading by, nnder the Llbd Act, 1843... 743, 
right of, to gfre evidence of plaintilF’s bad reputation, 724, 
have question as to existence of a libel or aland 
to the jnry, 654 

the vrhole publication read, 644, 645 
move in arrest of judgment under Fox’s Libel 
743 

severance must be made by, when justifying part, 672 
what defendant may show in mitigation of damages, 725, 726 
when defence of qualified privilege may be set up by, 685 

not entitled to give evidence in chief os to publication or 
character of plaintiff, 728 

disability, procedure applicable to persons under, 610, 611 
discovery, liability of defendant to make, in action for libel, 665 
dishonesty, statement Imputing, defamatory nature of, 620 
document, libellous, possession of, presumption arising from, 662 
editor, liability of, as publisher, 664 

evidence, facts justifying meaning of words complained of, of, necessity for, 
646 

mitigation of damages, in, what may be given, 724, 726 
excessive damages, when new trial granted on ground of, 720 
executors, right of action in respect of libel and slander surviving to, 613 
express malice, duty of judge where plaintiff seciks to prove, on tbe issue of 
privileged communication, 722 
presence of third party may not be evidence of, 692 
what is, 722 

fair comment and justification, how distinguished, 710, 711 
function of jury to say what 699 
bow for defence of, available, 702 

plea of, when and when not affected by imputation of wicked 
motives, 709 

when defence of, does not arise, 700 — 702 

pica of, not affected by personal imputations, 708, 709 
foreign language, innuendo required where statement complained of is in a, 

648. G49 

translation of statement in, proof required as to, 

Fox’s Libel Act, effect of, as declaratory of tbe common law, 742, 743 
provisions of, as to criminal proccoclings, 742, 743 
fraud, statement imputing, defamatory nature of, 620 
full apology,** meaning of, 727 

girl, imputing unchosUty to a, actionable nature of statement, 620 
goods, imputation on, of company or corporation, effect of, 612, 613 
statement as to, nature of, to bo actionable, 618 
habitual intemperance, when actionable, 63.5 
hatred, statement exposing person to, actionable nature of, 619 
historical allusion, innuendo necessary to explain, 651 
husband and wife, joint claims by and against, C14 

as agent of the wife in publishing a libel, 6.58 
joinder of, not necessary in action against married woman, 617 
liability of, for wife's torts, 617, 618 
ill opinion, statement cau.sing, as cause of action, 619 
illegal vocation, plaintiff no remedy for libel as to his conduct in, 619 
immoral act, court will not aid plaintiff in action founded on, 619 
conduct, statement imputing, nature of, 620 
imputation, goods of company or corporation, on, effect of, 612. 613 
indirect, should be explained by innuendo, 651, 6.52 
inadequate damages, when new trial granted on ground of, 720, 72 1 
indictment, actual words complained of must be set forth in, 613, 614 
and pleading, comparison between, 741 
libel, for, liability of corporation to, 617 
nature of proceeding by, 605 
prosecution for defamatory librf is now by, 740 
Infectious disease, statement imputing, when defamatory, 624— d26 
information, criminal proceedings for libel by, when taken, 740 
injunction, jnrisdlctloD of court to restrain publication by, 733, 734 
InnnendOL burden of proof as to true meaning assigned by, on whom lying, 647, 

648 

deliuitioo of^ 646 
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ioDucndo, duty of judge where plain and popular sense given by, 652—664 
indirect imputation should be explained by, 651, 652 
insufficiency of, effect on plaintilT*B claim, 647 
pictorial illustration roust be described by, 652 * 

slang words should be explained by, 649, 650 

statement complained of in foreign language to be explained bf , * 

648, 649 

when recourse may be had to, 642, 648 
words requiring explanation by, 649 — 652 
insolvency, imputation of, defamatory nature of, 626 
intention, defendant's, how far immaterial, 609 
inlcrim injunction, when publication restrained by, 734, 735 
ironical words, defamatory sense assigned to, by innuendo, 653 
joint claims, by and against husband and wife, 614 

tortfeasors, action against one of two, effect of, 616 
judge and jury, duties of, on question of privilege, 685 

duty of, in construing and interpreting statement, 652 
where case should go to the jury, 654, 655 

plain and popular sense apparent from innuendo, 652— 
654 

judicial proceedings, extent to which absolute privilege extends to, 682 
reports of, when privileged, 694 

jurisdiction, court, of tlic, to restrain publication by injunction, 733 — 735 
Jury, damages the province of the, 719, 720 

evidence necessary before case can go to the. 646 
facts to be considered by, in awarding damages, 720 
finding of, on an indictment for publishing a defamatory llbd '* knowing 
the same to be faise," 739 
function of the, 652 

to say what is fair comment, 699 

functions of, where defendant pleads matter Is of public Interest, 710 

publication as a fact, a question for the, 665 

question sa to existence of malice, when to be left to, 716, 716 

the fairness and accuracy of a report is for the, 694 
questions tu bo left to the, 618, 619 

right of delcndaot to have question as to existence of a libel or slander 
left to the, 654 
to what extent critics, 710 
when case should not go to, 654 

justification and fair comment^ how distinguished, 710, 711 

application of general plea of, to separate parts of claim, 676 
as to part only, severance to be made by defendant, 672 
burden of proof of, on defendant, 675, 670 
defence and particulars of, when sufficient, 673 
os a, 609—677 
of, ^cct of plea, 670 
how pleaded, 660, 670 
extent to which, may be sufficient, 672, 678 

use of words subject to ploa of, 671 
failure to prove, effect of, 723 
general charge, of, right of plaintiff as to, 673, 674 
particulars of, must be relevant, 674 
plea of, in criminal proceedings, 606 
rumours aud reporta not sufficieut, 675 
when whole of complaint must be subject of, 671, 672 
' knowing the same to be false," finding of jury on indictment for pnbllAing 
a defamatory libel, 739 

letter, publication by, when addressed to plaintiff and opened by third party, 
660 

of libel by placing in wrong envelope, 660 
transmission by post as evidence of receipt, 661 
libel, allegation and proof of damage not necessary In action for, 610 
applicability of law of, to civil and criminal law, 787 
criminal and civil proceedings as to, distinction between, 788 
duty of person possessing, to refrain from publishing, 66 1 
nature of, for which action will lie, 606, 607 
pleas of defendant in action against newspaper te, 727 
poBsenion of document contaiiuDg, presumption aziidng ttom, 662 
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libel, publicadoa necessary to found action for, 655, 666 

to third party necessary to found action, 656, 657 
reason for being ranked a criminal utfoiice, liU 
special damages in, proof necessary to claim for, 610 
fitutement of claim in actiou for, what must he coniaiiied in, 608 
statutes applicable to criminal proceidiugs for, — 746 

Libel Act, 1702, provisions of, os to criminal proceedings, 742, 743 

1843, liabiiily of defendant though acquitted of o/Tcncc under, 738 
provision for defendant’s pleading under, 743, 744 
libellous, statements held to be, 622, 623 
literary allusion, innuendo required to explain, 651 
criticism, subject-matter of, is agreed, 706 
when not proU'cted, 709 

London County Council, when not a tribunal actinc judicially, 681, 682 
Lord Campbell’s Act, liability of person publishing defamatory libel under, 


malice, absence of, as not affecting defendant’s liability, 686 
effect of, 711 

allegation of, in statement of claim, 608 
as affecting damage s, 717 

comment distorU'd by, when a question for the Jury, 707 
dehnitiun of, 712 

evidence of actual, when admissible, 717 

existciiee of, when question to be left to the jury, 715, 716 

express, what is, 722 

extrinsic evidence of, when to be left to the jury, 716, 717 
intrinsic evidence of, when to be left to the jury, 716 
none, where defendant under duty to communicate, 714, 715 
presumption of, whim rebutted, 608, C>>9 
proof of, admissibility of, where fair comment pleaded, 708 
report, in a, on whom burden of proof as to, 695 
right of parties to prove or disprove actual, with view to dumaiMs, 
721. 722 

statement in presence of third party, when evidence of, 693 
what plaintiJf must show to prove, 7J2 — 715 , 

will not amount to, 712 
when implied by law, 6il8 

plaintiff not called upon to prove, 68o 
“ maliciously,” meaning of, in statements of claim, 609 
married woman, action against husband, when may be brongbtby, 613 
criminal liability of, for libel, CJ7 

joinder of husband not necessary in action against, 617 
non-liability of, to prosecution for libelling husband, 617 
right of, to sue os feme iole, 613, 614 
master, liability of, for publication by servant, 663, 663 
medical man, statement reflecting upon, when defamatory, 632 
mental incapacity, imputing to Ilis Majesty, offence, 624 

statement as to personas, when defamatory, 624 
military court, absolute privilege as applied to, 081 
mistake, fair comment not founded on, 705, 706 
publication may be by, G60 

mitigation of damages, evidence of apology in, right of debrndant ns to, 726 

provocation may be given In, 726 
rebutting cxi^stcnce of actual malice may bo 
given in, 726 

what defendant may show in, 725, 726 
where damages already recovered against newspaper, 
728 


motive, defendant's, bow far immaterial, 609 

new trial, when granted on account of excessive or inadequate damages, 
720, 721 

newspaper, leave required for criminal proceedings in respect of publication in, 
746 

liability of proprietor of, for publication, 663, 661 
pleas of defendant in action for libel agnin'ft, 727 
right of defendant where damages already recovered, 728 
newspapers, copy of register of, as evidence of contents, 665, 666 

privilege attached io judicial proceedings not confined to, 691 
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newspapeffs, veporta of public meetings in, protection of, 698, 699 

statutory privilege applicable to publication of reports in, 746 
protection cf, 697, 698 

provisions relating to criminal proceedings for publictf* 
tion in, 744—746 
** newspaper,** meaning of, 744 
nomiuiu damages, when may be awarded, 718 
notices, protection of, when for public inforcaation, 699 
office of honour, imputation as to, when sufficient to support an action, 635 

publication imputing dishonesty to holder of, when actionable^ 
607 

profit, statement as to, when actionable per ts, 635 
offices, Btat(>ment respecting persons holding, when actionable per «e, 637 
statements in respect of, when defamatory, 632, G33 
parliamentary candidates, liability of person defaming, 737 
rarltanicutary Papers Act, 1840, protection of publishers under, 683 
parliamentary proceedings, common law immunity of reports of, 698 

extent to which absolute privil^e apiilicable to, 
683 

particulars of claim, extent to which plaintiff bound by, 614 
partners, joint action by, when may be maintained, 614, 615 
right of, to bring separate action, extent of, 615 
payment into court, plea of, right of defendant under the rules, 728 
pocunixiry difficulties, statement imputing, when defamatory, 626, 627 
person, defamatory statements actionable per $e aa to, claasification of, 633, 634 
personal imputatiotis, defence of fair cumiiient not destroyed by, 7U8, 709 
pictorial illustration, innuendo necessary to description of, 652 
plaintiff, action for Libel or slander, in, proper party to be, 611 

bad reputation of, right of defendant to give evidence of, 724, 725 
burden of proof necessarily on, 641, 642 

of malice in a ri'port is on, 695 
conduct of, when may be considered by the jury, 721 
malice, when proof of, not incumbent upon, 085 
plea of, in statement of claim, 608 
^ right of, to know the case against him, 673 
what must be shown b3% to prove malice, 712 — 715 
plaintiffs, necessary and proper, who are, 611 
pleading and indictment, comparison between, 741 
pleadings, practice os to, 728 — 730 
post, transmission of letter by, as evidence of receipt, 661 
postcard, publication of libel by, 661 
prefatory averments, not now necessary, 646 
presumption, malice, of, when rebutted, 608, 609 
printer, libel, of, liability as publisher, 664 
** private," as to marking on letters, 660 
privilege, absolute. See absolute privil^e, 
as distinct from publication, 658 
authorities on subject of, 098, 690 
burden of proof as to, is on the defendant, 685 
duties of judge and jury on question of, 685 
exists only for public benefit, 697 
extends only to actual Ic^al proceedings, 697 
nature of plea of, 677 

none where report contains comments or a coloured account, 697 
qualified. See qualified privilege. 

privileged communication, duty of judge where plaintiff seeks to prove exprcM 
malice on the issue of, 722 
meaning of, 711 

occasion, authorities upon which definition of, is founded, 687, 688 
exceptions to general definition of, 690, 691 
giving character of servant as instance of, 688 
introduction of third persons into, may be reasonable, 691 
presence of third party on, effect in action of slander, 692 
reasons for bolding an occasion to be, 688, 689 
statements made in investigating crime as being made on ss 

what la a, 686, 687 
reports, in general, 693 
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proceedings, coloured account of, privilege docs not extend to 697 
profession, statement as to, when defamatory, 630— 6ii2 

statements affecting person in his, when ac'tionable ovr fliA 
property, nature ofs tatcinent as to, to be actionable, CIS ^ * 

provocation, evidence of, in mitigation of damages, 726 
public beneht, privilege exUts only for the, 697 

information, protcciion of notices when for, 699 
interest, comment must be of a matter of, 703 

function of jury whore defendant pleads maltor is of, 710 
what might be a matter of, 703 — 703 

P’ea of fiiir roniincnt doc* not arise, 
/OO — <02 * 


justice, protection of statements made, in course of, 691 
meeting, privilege extended to reports of pr»x*eeciitig8 of, 710 
statutory protection of reports of, 698, 699 
offence, criminal proceedings for libel as a, 603 
right, absolute privilege as a, 677 
publication, as a fact, a question for the jury, 663 

defamatory statement, of, when suflicicul to sujinort civil action, 
038, 639 


husband or wife, by, as agent of one another, 638 
jurisdiction of the court to restrain by injunction, 733, 731 
libel, of, liability of person causing, to criminal proceedings, 033, 
636 


to third party, necessity for allegation and proof of, 636, 
637 


may be by mistake, GCO 
meaning of, 038 

necessity for, to found action for libel, 635, 636 

newspaper, by, liability of projirictor, 663, 004 

particular agent, by, liability, 661 

person who makes, the proper defendant, 616 

postcard or telegram, by, 661 

proof of manner of, with view to damages, 721 

request no defence to, 661 i 

responsibility of writer of libel for its, 600 

right of defendant to have the whole considered, 614, 615 

servant, by, liability of master for, 662, 663 

slander, of, by repetition, 666 

extent of liability of person from whom issuing, 666 
—CCS 


what is, 666 

statement, of, necessary to right of action, 618 
third party must understand such as a liocl, 661, 665 

to, when necessary to support an actiun fur libel or 
slander, 606 
what amounts to, 658 
w'hen a primd facie libel or slander, 608 

arising, although addressed to plaintiff, 660 
suflScient to support criminal proceedings, 659 
publisher, libel, of, extent of liability of, 728 

qualified privilege and comment, comparison of defences of, 707, 708 
defence of, when defendant may set up, 685 
extension of, to certain reports, 694 

quarter sessions, offence of publication of defamatory libel not triable at, 
744 


register of newspapers, copy of entry in, as evidence of contents, 665, 666 
repetition, extent of liability of person from whom slander issued, 666-^68 
liability for, to what confined, 668, 669 

principle of classification of cases where origiuator of sUudv is 
responsible for, 668 
publication of slander by, 666 

report, burden of proof os to accuracy of. Is on defendant, 694, 695 ' 

effect when only of part of the proceedings, 695, 696 
fairness and accuracy of, bow considered, 695 
judicial proceedings, of, when privileged, 694 
malice in, on whom burden of proof, 695 
may be fair without being full, 696 
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report, parliaiucntary proceeding^, of, immunity in respect of, 698 
public niectiiigs, of, stululory prolucuuu of, 6Uii, UUU 
quetitloo as to fairness uud accuracy uf a, is for the jury, C94 
when privilege docs not extend to, C97 
reports, extension of qualilicd privilege to certain, 604 
extent of immunity of, 005 

immunity in respect of, exists for public benefit, G97 
newspaper, statutory privilege applicable to publication of, 745 
privileged. See privileged reports. 

reputation, rigb^t of defendant to give evidence of plaintiff’s bad, 724, 725 
ridicule, statement exposing person to, as cause of action, 610 
Mcandalum magaatum, when ceasing to be a criminal offence, 600 
self-vindication, statement made in, when privileged, GUO 
servant, giving character of, as instance of privileged occasion, 688 
publication by, liability of muster, 662, 063 
shareholders, when company may bring action for libel and slander against 
any of its, 612, 613 

■luudcr, allegation and proof of special damage in action of, for words not 
actionable per ss, 719 

extent of liability of person Lrom whom issuing, 6GG — GG8 
nature of defamatory words to support an action for, 610 
not a criminal offence, GOO 

prcscuice of third party on privileged occasion, effect in action of, 
G02 

proof of general damages for, difficulty attending, 718 
statement of claim in action for, what must be alleged in, G08 
when action will lie for, 608 
published, GG6 

filuiidcr of Women Act, 18UI, effect of, 631 
slang words, instances of, held actionable, CIO, C50 

should bo explained by innuendo, 610, G50 
society, imputing unfitucss for, when statement dofamatory, G24— G26 
solicitor, statement reflecting on, when defamatory, 632 
special damage, definition of, 730 

• examples of what is and what is not, 731, 732 

proof of, not necessary to joint action by partners, G14, 615 
under the Slander of Women Act, 
18U1...021 

required in action for libel, 609, 610 
right of plaintiff to general damages when failing to prove, 
7 18 

when to bo alleged and proved, 718 
damages, libel, in action for, proof necessary to support claim for, 
010 

elander, in action for, proof necessary to claim for, 610 
spoken and written defamatory words, difference between, 609 

words, proof of, special damage necessary to action where suspicion 
of crime conveyed, 638 

State, affairs of, absolute privilege attaching to communications in the, 684 
statement, actionable per ee, and ordinarily defamatory, distinction between, 
635 

affecting person in his profession, when actionable per ee, 637 
defamatory, actionable per se, ^cct on right of action, 633 
disparaging plaintiff in his trade, when actionable, 627, 628 
essentials necessary to render, actionable, 618 
how to bo construed bv the court, 639, 640 

imputing a crime, when special damage not necessary to found 
action, 636, 637 

conduct to person in bis trade, when defamatory, 623 
fraud, dishonesty and the like, actionable nature of, 620 
immoral conduct, defamatory nature of, 620 
sexual Incontinence to a man, when action will lie for 
621, 623 

nnehastity to woman or girl, actionable nature oL 620 
unfitness for society, when defamatory, 624, 626 
mental incapacity, as to person’s, when defamatory, 624 
nature of, to be actionable, 618 
of claim, actual words to be pleaded in, 643, 644 
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•tatemeut of claim, aniciiiliiitiiit of, power of the conrt as to, fit5 
cauM* of uftiou, wIjcu iiout* l]l^cio^ld ia, 646 
^^■*(>8*^^* acLjou for, wtiai tuu^t be alleged by, 

wfu'ii good onijse of ni-fhm disdiist'd by, 046, 647 
presence of iliiid party * in, v\lii-n privileged, 0113 
piiHif of artiJul Wold UNttl mu-*! be gi\e... til3, OH 
reliei't iiig on pur>uii in tlie way of hia trade, %vbcfobold action- 
able /ler xe, lulO 

true le>l as to whether defamatory, 619 
when defani.'iKiry. OPJ 

not act inrtable per xe. 034 
printf) facie <lcfariiatory, 045, 046 

statements, dcfain.-uory, as to perAUu actionable per fs, elasRiOratlon uf, 633, 
034 

suniiiiarv jurisdiction, proceedings against proprietors of newspapers in court 
of. 744. 7!.-. 

telcgrain. publication of libel by. 001 

tbii’d party, ar^wers to questions in presence of, when privileg«*d. 003 

iijtrodiK'Tion of, into priHleffi'fl oc'casion may be rcasoiinblo, 001 
knowledge of, tliut uiaLter a libel, nec'u.'«sury to publicuLioii, 664, 
Olio 

per<»ui who may be a. 6r»7 

publication of libel to, nocossity for allegation and proof of, 656, 
On 7 

staleriient liefore, wben cvidetice of malicious intcnljon, 092 
Wuid" defamatory of plamtilf not, nniJetKloiM) by, elYect wberi 
t^jioken without maliee on privileged occasitin, 0*,)3 
threats to publish, liability of person.^ extorting money under, 740 
title, burden of proof in action for slandi^r of. 077 
tortfeasors, jowit, action against one of iwti. eOcet of. 010 

trade, imputing conduct affecting personas, test whether defamatory or not» 
023 

must he lawful to be aubjeet of libel or slander action, 635 
publication of statement likely to injure person in, wUem actionable, 
007 

Btalcment as to, when defamatory, 630 — 032 

calculated to dk«parage pluiutilf in hia, when actionable^ 
027, 028 

statements relleeting upon person in the way of bis, cases where held 
actioiiiible per xe, 030 

tranalation, statement in foreign language, of, proof required by, 049 
trustee in b:iiikru[)i/ry, when right of action for libel or slander of bank? 

rupt's goods accrues to, Oil, 012 
truth, defence of, when may be pleaded, 070 
unchostity, imputation of. as a sf^itement actionable per xe, 041 

Btatcinecit imputing to woman or girl, actionable nature of, 608, 020 
unfitness for society, <taiciin*iit impiii iiii; when rlffaniaioi v. 021 •»2”» 

▼enereal disease, impuLation that person suficidng from, when actionable per «s, 
040, 04 1 

imputing to a person, when actionable, 608, 621 
voluntary statement, when may be protected, 090, 091 
wicked motivm. imputation of, when and when not affecting defence, 709 
wife, as husband's agent in publishing a Ul>el. 058 
writer, libel, of. responsibility of, for its publication, 660 
woman, imputing unchastity to a, defamatory nature of statement, G08, 620 
words, construction of, by the court. 039. 010 
written and spoken defamatory words, difference between, 609 
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